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EmanuelijSabaudia^  Duci,  Subal- 
....  ....  pji^Qj.Qjyj  principi. 

'-•d  if.jrhi:»      Antonm  Faher  S.  P.  UDvpfiikry/ -  ^ 

V  M  dc  rcpubiica  n-uhiicmpcr  vmlunt 
benc  nicrcri  onmcs ,  ijui  iunJ^^rudcntiam, 
tradant ,  Prmccps  lcrcniflimc ,  tum  ii  o- 
nmium  optime,  cjui  Hc  tradat,vt  ad  prx- 
cepta&icntix  addant  ctiam  luris  ctccntlf 
cxcrcitationcm.  Nam  cjuod  dc  virtutibus  vcre  proditunjj 
Cjft^pr^cipuam  carum  Jaudcm  in  a6lionc,non  m  cojitcm-- 
plaitioncconliilcre\,  idipfum  lanc  cfe  fcientiis  omnibus 
perinde  dici  potcft,fi  c^  cxcipiantur,cju^  contempfationc 
adeo  conftant ,  vt  adionis  penitus  fint  expcrtcs.  Nctjuc 
vcro  infulse  Do£lorcs  lilos  «VpotJtTwc  ^twc  '»/!a'^»6»<  i^aUi  coti- 
bii^  allimilaucrim  ,  auacacucndis  gladns ,  vtpungcrc  &: 
fcuiderc  pollint,apumm^,  adpugendum  tam,en  vcl  lcin- 
dendumluntip&prorfusinutilcs,  &*mefficaccs.  Itacjue 
cuni  luris  non  fcientiani  ,  fcd  prudenuam  dicere  folca- 
mas^farcbor  equidem  iunlperitos  coscirc  ,  atnonxcjlie 
prudcntcs,  nifi  nouo  fortafus  prudentiae  genere/juae  tota 
ii^jdicendo  dieendocjue  tantum  ,  nonetiam  in  agendo 
vcrfetur.In  cocjuc  mirandum  cert^ ,  ncfcib  an  dolcndum 
potius  cll ,  tot  xtate  noftra  prxftantiflimos  lureconfulr 
105  fibi  dcfuiile,qui  in  tradenda  difciplina  %  nc  Papiniano 
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(i|uidcmrvt  vlJcbaiuur^infcf lores ,  fiqUadbWHn  ad  pf^ 
xinideucnicncluni  fuu^veldc  ininima  rc  intcrrogati ,  au^ 
'  obmutiiiflc ,  aut  um  mcptc  rcfpondiflc  mcniorantur  ,  v^ 
V  rudioribas  pragmaticisprGebuermtfcridcnclos.  Ridicul^ 
£ine,qui  rcm  fcitu  non  niodo  facilcni ,  fcd  ctiani  nccclla- 
riani,  ob  id  lolum  cjuod  cam  nullo  laborc  vcl  ab  mipcrito ' 
quoHbct  afddilci-poflTc  larcnt',  difccrc  'numcjUamvolua- 
runc^  '  Nbn  fincmagnomcliicrculc&:xuri[prudQ^ix,& 
totius  rcipubl?c  j  dctrimcntcj.Indc  iiajncjuc  fad:i  audacio- 
rcs  pragmatici ,  um  aliocjui  pcr  mipcrmam  proclmiorcs 
cjuam  par  cflet  ad  ncgligcnda  ca  omnia  ,  qux  ad  mcram 
vcramquc  luris  lijicntUui  pertAikm:  (fola;vt  quidcm  arbi- 
tror^aircqucncLj  cms  dc(pei:ationc )  adco  fibi  placcnt  mi- 
'  fcri,&  blandiuntur,^^  quafi  niiiil  fcicntia  confcrat  ad  pra- 
xim,illam  omoiao  ncgligant,hanc  vnam icdcntur.  Qux 
rcs,mirum  eft  quantas  in  tribunalibus  litcs ,  ac  potius  tra- 
gdcdiaS  cxcrtarit.  Qucmadmoduni  ihiin  thcoria  fine  pra- 
XI  aut  nuUiUs  aut  pcrcxigui  ccrte  vfus  cfi  ,  ita  nihil  rcipu^ 
blica:  pcfniciofius ,  quam  fi  pcr  cos  qui  lura  &:  rcs  forciP 
fcs  tra6tant,praxis  a  theoria  fciungatur.Nam,cjuod  lam  o-^ 
fim  Comicus  dixit ,  Hominc  impCrito  cjuid  iniuftius? 
cjuid  incptiUs  ?  Aut  quid  ad  induccndos  crrorcs  accom- 
modatius ,  quam  fi  in  rcddcndo  iurc  propriam  cuiquc^a!-^ 
nfmi  {cntcntiam  pro  rationc  fcqui,  &  nclcio  cjuo  xquita- 
ti^commcntitia:  obtcntu  lcgibus  illudcrcpaffim  concc- 
datur  l  Moscnim  foHcnnis  illc  cfl:  iftiulmodi  homi-^ 
nuin,vt  fiuc  dclircnt ,  fiifc  rc<fla  fcntiant  ( quod  nonnun-'  . 
qu^m ,  fed  cafii  cucnirc  ncccflc  eft )  omnia  rcfctant  ad x-^ 
quitatcrii,  cjuam  pro  arbitrio  fibi  finguat ,  vr  magni  norf 
luris  tantum,fcd,quod  ctiam  in  iurc  prxcipuum  cft,xquL- 
tati$  arbitri  cxiftim^htur.Qiiod  fi  ad  cori  incprias  pro- 
fligandas  apimani  aut^ritas,5t.quod  cft  cofcqucn^,  noili 
mcraloliim,  fcd  vcra  ctia  profeaqi  iilris  xquiflimi  ratibli? 
liqua  obiiciatur,Tu  ifti  nudis,quod  aiut,  ridere  dcndbus, 
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&  fukilitates  iflas,  aucupia,  &  apiccs  cf iccre;  tt  qoia  nihil  i 
habent  cjUod  cdmode  rcJpojulcrc  pofiint.  honcflc  fnitcmn 
coticefcant.Qiioru  inlcitiain  ficuti  dctcgcrofncilc^  ita  ncHh 
gligcre  cJtpcditu  ciFet ,  fi  non  eo  maxime  hominu  'jtenertft! 
toto  tcrraru  orbc  tribunahu  fcrc  omniu  fublclha  vndj<j;'  j 
redundarent  :  cjuibu»nihil  iamjhanus  autantnjuiuscft, 
cjuam  vt  inuetcratos  pragmaticoru  ci;rorcs  pro  ccrtiffirfiisf ; 
lcgibusobtrudat,acjiiibu5^miudicando  confulcrtdorc-ii^ 
cederepatcntnonoponcrc.  Idcgo  ctfircmpcTmoicftc- 
tuli,tunc  tamc  muitciJ7iolc/l]us,cum  tuis^mi  D5minc,im' 
pcriis  luridici  maions  dignitatc  apud  ScbufLanos  meos-' 
iiojicftatili''iudfcancii  iVinncre,cj«od  incfi  vfij^dl^-hat  vna 
potiflmium  fationc  rcculaucram,fungi  docj^i.Occufrcbat 
cnim  quotidie ,  vt  vcl  contra  pragiiiaticorfl  crrorcs  recc^ 
ptilfimos  iudicaiidu  mihi  cflct ,  vcl  cum  caetcf  is  incptien^ 
du,&  longe  ahter,<jaam  t^ati>  iu/is  fcrretjpronutiandufliff 
quoru  alfcru  a  fohto  ludiciorutti  morc ,  altcffi  ctiam  a  di- 
gnitatcmea  ccrtcaliciTu  vidcbatur.Poftea  \^ero'c]uam  p<^) 
tncnniuincegrucoiiiuncrc  vtcucj;  pcrfundu  mc in  am-a^^ 
pliffimiordims  Patre  cooptatu  voluifti,  ftiit tanto  iucun^;  * 
Sus  viderc  graiiiifimos  viros,  necminiYs  injTcnii  accruch-'  % 
tionis,c]uam  probitatis  laudcprxftantilfimos  *i''r,r!:;ti 
Nullms  addictos  mrare  in  virha  magiftrf\    '    '  ^  H  . 

^tSLtn  in  iudicando  rationem  fec|ui;cju(e  a  iurc  fcript6,  Ro- 
manifci;  lcgibus  minus  abhorrcret.  Cur.n.alicmserrori-»" 
bus  in  infcruiret  ii,cjuibus  tu,Pnnccps  (crcnifs.ip/ius  cjuo^  ' 
quc  iiuris  tepcrandi  &  corrigcndi  hls  eflc  impcraftt?  tjufcj/  " 
pro  fua  prudentia ,  &  grauitate  no  alitcr  luchcare  dcbeat,^ 
quam  tu  ipfc  cflcs  ludicarurus  ?  Itacj,-  cocpi  cx co  fcre  tcpo-      '  * 
rc  dc  tot  incptiis  tandcm  prodedis  pcrpededikj j  c^gitarci  ^ 

'  Sed  nc  tame  acico  pra^clarunaopus  ta  cito  adgredi^jjptutf-^ 
nm,{uit  illud  impcdAtiehtoVquod^ifi  obfrruandis,e6ft}ge-i**^.r    . , 
df^cjuein  fingulos  dics  fenatulconfultis  priorcopcrairh* 

'  pech  oportuJt^Sci^atu  ipfe  vcl  tacko  ita iubcntc,& a:tatem' 
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meaui  iuniorc  iatis  firma  valctudinc  fubnixam  ad  id  mu- 
ncris  obeuntluni  conlpellentc.Is  meus  crit  Codex  Sabau- 
dicus»  noilroriun  eciam  pragmaticoru  graua ,  vt  amicum; 
menon  hoftcm eflc  icianc,brcui,vt  fpcro,in  luccm prodi- 
turus.  Tacco  tot  prionbusaddicos  Comcdurarum  mca- 
rum  libros,ftylo  ccrcc  &  inftituto  longe  diucrfo,  lcd  in  ci 
prcECipue  tincm  comparato,vt  &  piiblicc  prodcircmus,&r> 
iiquamin  docedoiurc  nomims  cclcbritatcm  tot  laborcs' i 
allci]Ui  pollent  ( quam  non  vuigarium  lureconfultoruiU; 
adprobacio  polliccri  vidcbatur )  ca  faccrct  aliquando ,  vt 
contra  pragmaticos  difputantibus  nobis  tantomaior  fi- 
cks  adJubcrctur.  Nctj)  noftra  nos  omnmp  fcfcJJit  opinio^ 
Qua:.n.  obliirioribus  pJcriivjue  iuris  noftri  locis  aut  mter- 
prctadis  aut  emcndadis  cura  per  nos  adJubita  cft,  hoc  fal- 
tcm  videtur  aftecuta^vt  no  delint  la  cjui  putct ,  rauonc  no 
prorfiis  carcre  lcntcntiam,  cjua:  nos  liabeat  vcl  autorcs  vpl 
aircrtorcs.Ne^  lane  fi  genio  &  mgenxo  tantum  noftro  in- 
ciulg;crc  voluifti:mus,  alia  vncjuam  icribcndi  ratio  placcre . 
nobis  potuiflct.  Enimucro  cum  crclccntc  magis  ac  magis 
pragmaucoru  noftroru  impcritja  fimuJ  &  audacia ,  mcus. 
etia  crcfceret  doJbr  cx  txDt  erronbus  in  fuprcma  tjuocji  tri- 
bunaha  no  la  per  cuniculos  vt  antca  irrcpccibus,lcd,(]uod 
indigniuseft,^erc  apcru  vi  irrupccibus,  non  potui  diunus 
cund^ri,c]uin  ad  hasDccadcsmanum  admoucrcm,tanta 
cquide  animi  coccuonc,^:  alacritatc,vt  dc  ChiliacJc  prius 
quam  dc  pritna  Decadc  ccnlcribcda  cogitarc.  Adco  mul- 
ta  in  praxi  lunc,nc  dicam  ij>nuinera,cjua:  animaducrfione 
mdigct,&  rcprchcJifionc.Quo  in  ftudio  cjuincjy  &  viginti 
Dccadibus  mtra  mcnics  aJicjuot  ncgligentcr  forcaflc ma- 
gis  cjuam  foclicitcr  abfoIutis,cffi  ad  Chihadcanimus  cala- 
mufqi  propcrabat,  me  tame  publicaru  occupationu  mul*- 
titudo  rcinorata  cil ,  fcreq;  omnc  ta^longi  opcris  vncjuam- 
abfoluedi  fpe  abfcidit ,  cx  cjuo  prxfcrum  die  Gcbcnefium 
Naniuic/tjuc  Duci  ScrciiU&.pcr  te  Jicuit  ^  vt  me  m  Cocihi 
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fiii  Prarfi  Jcm  filua  Senatorix  digmtiatis  purptira  c  Senacu 
cuocarec.Quid  J^'Otu  in  canta  temporunicliiHculcac©,nK^ 
diifque  tubar um  clangonbus  relicjULmi  eflc  polsic  ci ,  <]ui 
tocus  in  totamreipubliciE  curam  iiicubcrc  dcbeac,  &:  Ma- 
giftracum  ager  e,noii  Dodorcmf  Quarc  dum  mcliora  ex- 
pc6to  tempora,t|uae  fperare  nos  fingularis  prudccia,&  vir- 
tus  tua  lubec,  cogiccjue ,  vifum  ell  primam  hanc  Chiliadis 
parcera  pracmictcce,non  foliim  vt  c]uid  dc  inilicuci  mei  ra- 
tione  feiiluri  eircnc  ii,cjujibu^  prodefllwolui ,  cxplorarcm: 
verum  cciam^  vt  fi  facere  poirem ,  fanecjuancum  in  mc  ef- 
jfct  >  Iliadem  illam  malorum ,  qux  non  cam  cxforcnfibus 
jurgiis,quam  cx  luris  ignorationc  proficilcitur,  alicjua  lal  - 
^tcm cxrparte profligarcm., Cum  vero  patronus  cjuxrcdiis 
-cflet^qui  &  laboralntiifiippctias  ferrc,&  nouo  opcri  gratia, 
;clignitat^mc|;  conciJiarc  poflct,  tu  vnus  Princeps  fcrcnils. 
-is  dlcmiiii  viltis  es  cjucm  co  nomine  interpellarc  dcbere. 
:Nam  fiue  me  re(picio ,  non  poflTum  tibi  lia:c  non  dcbcre, 
icui  me  natura  jMrimiim,deinde  toc  bcncficiis  ceftaca  in  mc 
fomaiido  uberialicas,  tua  cfcbcre  omnia  voluic ,  fiuc  noui- 
•^tatau  opcris  incueor,5c  cju^  in  prxclaris  conacibus  pcrpe- 
tua  nouitacis  comeseft^niudiam  percimcfco,  alius  praeccr 
itc  nemo  eft ,  cx  cuiusaucoritace  noftris  laboribus  ca  polfic 
fdjgnicasacccdcrc ,  qux  inuidorum  obcredacioncs  &:  ca- 
lunmiasfacile  ficadlura  fic ,  vt  l\a:c  agcndo  nonnihil  cgillc 
/Videamur.  Ac  fane  digmflima  rcs  clt,in  quam  ferio ,  cjuod 
&cis,incumbas,vc  lurifprudcnciam,  cjux  lam  fere  m  fcho- 
lis  tot  Do^toru^cjuos  a:cas  noftra  elegantiiiimos  culir ,  fin- 
-gulari  ftudio  a  barbarorum  fpurcicie  vinJicaca  cft ,  in  cri- 
ibunalibus  cjuoqUc,  id  eft  in  homiaupi  &  rcrum  humana- 
..runi lucetandeni ahquando  fplcndeil;cre  videamus.  Qua 
in  rem  nihil  eft  quod  aut  iagilius  ,a.uc  commodius  faccre 
poffis,quam  fi,vc  cocpifti,  adeas  dignicaccs  cjux  ludicandi 
munere  fiinguncur ,  in  fupremo  potilfimiim  ifto  tribuna- 
^  li,vbique  terrarum,fi  quod  vfquam  ahud^&  eruditionis,6c 
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intcgritatis  fania  celebcmmo,illos  cu^hai^cjui  vcrhm^^ih 
Tiicinanicjuc  iuris  fcientiam  adprmie  profdsi,Iohgaque  ro- 
rumfbrcnfiumcxercitationccxculti ,  dclc  pracitarc  pol- 
fm  t,vt  non  nunus  quid  ludicandum^  qiiain  <^iud  ludicara 
folitum  fit,mtelliganr»  Vcnicttcnipus lilad/i  bcnc prxy 
lcncio,vcnict  alicjuado,cum  tot  Aduocatos,toc  I  udiccs,vi- 
rosalioquin  graucs  ncc  incrudicos  piicicbit  uulienis  erra- 

ribus  tancliu  pcrlb  tillc,&' dc  cJicntuni  luoruni  fqrtimis  o- 
mmbus,vita ctiam,  adt6qac cxiftunatioirtc caihJ&pe^fiib 

autoritacciiirisjfcicntidr,vci  k^j^itatts^  impnidcjitxT  lic<k, 
pocius  cjuam  dolosc,imuriain  pro  lurc  rcddidilFc.  Egc5,lj, 
tjuod  non  dclpcro,aliquid  in  cam  rem  conBuli/Ie  vhicbor, 
i&  ad  maiora  propcranribus  alic  vianiaut  animuin^feciiic, 
.mccum  plane  fociicitcr^un^  ncc  malc  vigiJias  mcasci&J- 
locatas  clTe  arbitrabor.Sin  cbfuctudinis  fcodiliima:^  Ariufiji 
long^ui  tanta  eritautoritas,&  vfcjuc  adcb  fci  valituramo- 
mcnto ,  vt  &  racionem  fu pcratura  lit  &c  lcgcs,lioc  vna  ri- 
mcn  mc  conlolabor,<jubd  Dco  primum  Opt.  Max.cQi 
lat  cll  bcnc  mc  volMillc^gratiflimum,  lu  faiior,<i)bi£«|uium 
prxllitcro,&:  nbi  PrinccpsScrcnilsimcvVt  fpQrareiaudcD 
6c  dcbeo^inunus  non  iniucundum,  iicetindi^nuni  proo- 
fiis,  quod  in  tanto  bcllicarum  expcditionun>  tumuitu  tibi 
oncraiur^j  nmlicaccipics ,  cjuaii  ad  cain  cjuci^ue  cu^aiii 
^  -^ertincns,  cjuam  tif  oiifW^tum  iwSaximarcmaiiviiM^r  ari^ 
^rraaarcfoles,  idcil,  aJ  luftitiamadmmilb^dndam^ifirTc 
tjua  ,  vct)c  jxpiiWgra«!tcrpr:rclar6c]ue  diccntem  audiiic 
mcmini  ( digna  ccnc  voxtaniaPwncipe ! )  iicc^arintt  vl- 
(aricibus,  neclioncfta  pA4^  vnc]iianq4)eari  Ptindeps  cjuif- 
cjuam  polsic.  Bcn^  VAfef^-Pi^intepi^^crcnilsini  IwlJfrts 
omnibus ,  ac  coci R^ipoblicjC  Ciiriilianx  diu  fbelLX  viuit,. 
Dat.Nccii,g.Cal..  JDecembr.  p^- 
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jje  vfurts  chtrographanss.  ii.   

De  h)potheca per  chtroffrgphtm  exprflfm conffitMfa.  1 1 1.  2 

De  ojferendttHre  cfuod pof}-ertort  creditort  ccpeiit  adi^fyflij  CYecht<.rtm,  \  \\\*  ir 
De  pignorts  vtnduton* fAUa  per  credttorctn  ture  debttorts.  y .  t ^ 

De  tterara  pignoris  vendttione.  \  i. 

DeDo/omretpfac^do/oexpropa/iro.yii.  -.•  . 

iitn  vedtttone ptgnons ptrcredtroreja^a  iure  treditoris  enormifftma^vt-vocS, 
Ufio  tnteruenertt*  V\il,\  ■ 
De  ture ptgtiorts  etiam  ob  chttographariam  pecumam  retinendt.  i  x.  /f 
Sf  Oredttor  de pignorts  ettiittone  conueniarttr.  x.  2(k 

D  E  C  A  D  1  S  II. 

De  PecHmapettet  eum  depopta ,  ^ut  heredem re/t^uit  cum  benepci» legis ^  in^ 
efentariif.t. 

aOe  Separatione  e  n  ediElo  trtroris  impetranda.  \  r.  ^ 

JDe  ctiratore  dando  heredttati  tan^Ma  iacenti ,  gu*  agnita eFl  cu  beneficto  /ej^et. 

Cfr  t^uentan;.  iii.  .•  .  .  . 

Jje  I nrtHmJmgHlarium  &  vniuerJaliM  confitftone  ^ua fir per  adu/one  htredttM' 

tit.  ^J-^'  ^  ^ 

p#  H eredfi  ^mMq  maio  ver/atiu  eftin  hereditate,ettiux  imtetttartttm  fecit,  y, 

^  ^  ■  . 

Z>e  H erede  ^ut  res  heredttarias  contre^autt  ante  imploratn  beneficitm  tmen- 
JMr^7v-\. 

Z>tf  ktHufm»  ifnmn^ptfjtmmMffiif»^  nmdmn  eertus  ejiex  ^o  inre  ftbi  de- 
fcTMttrheredttas,    yir.  46 
Reims  heredttarWfCum  inuentariii fo/enne  ab  heredep^imandts,  v  1 1 1." 

Si  <fui  comtentMs  a  creditore ,  eonfit/us  efiftherede  cmti  henefieiit  legie  &  in^ 
9eenearif,noHjxhibeat  inHentarium.  \  X.  frf 
Sw     confeffume  hereditattt  adsta  vni  ex  creditoribus  fa(la,aliij  creditoret  agat. 

-  '  ^  DE  CA  DI.S  IIJ. 


' f/Sro  hertdi  jui nec immtfcttitfe  ~neque abjhnnit.u 
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tummodns  fed  ettamvaior  tnce^ut 
efi  '  8.8.180 

Fundus  xShrnatut  ^uoties  in  dotem  da- 
rnr,  tdprimtim&  practpKe  apfurvt 
fundit*  tilepro  dote  ft ^detnde  vifun' 
di  afitmatu) ft  tn  dote  profundo 
174.  '  ■ 

Fttr  perpetuo  moram  facere  intelii^itier 
ip.x  410  •  . 

Fur  tereiur  condiEltone firtiua  vt  atiori 
p^ifht  efuart plt^nmi  resfuit  17.  i.  ^oS 

Furtnmfert  poirfiyti  hdrfdiiaria  1.6, 
4  6  fiert  hxy  tdttait  neefutt  i.y.Co.nec 
et  ^ut  tn  rerum  natnta  ampltus  non 
efi.tbid  ;  61 

Fhrri  aHto  datur  iis  bmnttusjuornm  in-' 
tnefi  .  2  6.4^ 

Ftitiitk  comprehenduntur^boms  omnibuj 
ohlt^atis  M.x 
C. 

GKjttilha  pecunia  ticitur  non  VU 
faliimde  ^ua  conuenit  vt^ratntta 
efjft^ediilaettam  de  rjuanonconuenit 
Vt  fitfubvfurts  ^•J  I57 

H AFres  ts  de^t  dtcttuVcui  SeUd 
&ac^utfttaeiih*redttaj  j.1.57 

co^i 
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1  n  D  ^ 

Co^t  ytm  poiefi  JutMh  pritiU 

' '  Ipfie  hcre  duate.3.  uj8.  ^'on^otefi 

'-^^JKeprAjehtdt  perfonum  defunU^  j.  l. 

.  iJerej  partiaJarts^on  ejtitn  ex  re  cer- 
tafcrtptHseJt  ^ 


^    M  Wl '  H  I  A  V  Y  M  . 


A<.. 


hetherecUm  yi.6o 
Hereduatis  Adtfto  efi  ttfiimipgtms  c}i^A»$ 
'f^tirio .^^.  ^ppelltUiOTiesifHt^ fi^i^tl 

pcetur  3k''»57» 
Hertittatt pMer^ia/ehmmfcire  ritht/^^. 

')tiidej}y  quam  exputer>/a  heredttatt 
'  "stt^Htd  vef  tnintmHm  atttngcre'^  6, 
•'•64  ' 


'Heredis  appef/atio  nih^  ^f^.domtnum  Haredita^^rH  j^i  d^lasamac^iutrereni- 

■  ^  fi^mficAt\\^.\^X.  N^o^^  mopoteflptrproenraiertm     i.  lo./j 

ctudis             ,              1  •10.54  HereditartATet  fwtHmJiert  potefl 

/ifredemveterispfodormwatxerunt  » 

^  Heredttarium  dtcttur  tju«et  mortua  te- 

Heredttas  nihil  nift  nomen  turis  eff  5.  \  '  ^-«/^f  «       ^^^'^^'^^'  rcperttur  5. 

c^b.efUAm  fuccefffo  tn  vntHerfum  tus  1.91 

defu>:Slut  Uaijutt^.4..<^i.nomert  Homtnis  faShtm  vnico  itifiantt  perfici 

Homtnts  ViteJongijfimapnis  ejtcentum 

annorurtt  .  ^  .  ^ 

HypbthecM  e^  ret  immofifte  p,  6aoQ 
Contrahttur  nuda  zotuntate  i:J;-folo 
confenfu  1^.10  (  urrit  (t  die  recogmti 
chirographt  1.1.3.  Perfictturnudo  con» 

fenfu  .  .. •  ,  9-6 

Hypotheca  esfpreffa  feri  nequit ,  f  /  pr* 

no»  expreffa  habeatur^  ^v^/M'  ^'•^^'t 
non  inducttur  ex  chirographo  non  a- 


•^"  fKW  <y?,  thl^ueeiiiim  effeintelHgitur, 
"^k/hlfona  nultnfutjt  durnmodo  a/tfua 
effe  pojfmt  ^         61-  rton  Ajhmatur 
nifiex  ternpene  mortts  /./.  5.  531.  Co«- 
fifiere  nonpoteflin  revnaiy  10.  378. 
X>ari  paEh  non  poteji-     14.  5.^31. 
dcfcrri  ex    tejlamento    non  potefi 
.  ^andsH  tejiamentum  tn  eo  efivt^' 
^natione  pojihuim  rumpt  poffit  x. 
V   "^.  47.  JDeferri  ab  tntefiMo  nonpo^ 
tefi  fuandtu  fucce(fion$  tefiati  locus 
nli^uis  ejfe  poteji ,  ibtdem.  Deftntt 


effe  hereditus  ex  t^uo  certum  ejfe  tn-  HypothecA  &  pignortsdtjerentta^.  6, 

€ipit  neminem  aut  ex  tejiamento  aut  200 

Mt  tneeffato  heredcm fore  5.     6i-  ex  Hypothecjt  taeit£  priuiffgium  non  a/tam 

^uo  adita  ejiy  dejintt effe  heredttas  11.  oh  caufam  tndiMut/t  cj9  ^JjMam^ttne 


145.  Dtcttur  deduElo  are  alietto 
.2.^.^5.   Dicrtur  iHa  ,  tfiff  are  alieno 
'  tota  non  modo  oi/ruta  ,Jed  ettam  ex- 
hanfia  eji^.j,.  61.  Habet  eommoda 
''.      tncor/imoda  ii.  'io.  i6£  Pojjlderi 
"  rton  poteji      z.  5)6.  Recipit  augmen- 
"  ttten^"  iiiminutionem  11.  5. 144.  ^Ae- 
yrafent^t  perfonam  di^uriEii  5,61. 
-    norf  heredis      5.  -^0. '  JirstHi  repH- 
.  dwa  rion  magitaasripotejt  ^uama- 
(ditd  repudiart  3.  6.  6y  Soiuendo  ejfe 
mteUtgHurifHACHmejue  btredem  ha 
bet  1.4.5^ 
Hereditas  ^  SHteeJJio  viui^dt^  ttHi{a  tfi 


periclt(eti(r.debttor^^  tjtfs\ex  inji^  ali- 
^uacaufa,prfutiegio  <^  auxtiio  dignuj 
vtdetur  6.1,115 
H^pothecaria  aElto  contra  <ptem  detnr 
Af  .a^.%^.eji  arbttraria  18.  5.  43^5^  C«- 
muiari  potefi  cunt^  tt\{erdttio  recupe- 
randtipoffeffionif^,  ^4-6.85 


INcapax  fuccedendi  a^  intejfato  e/i 
tncapax  legitima  confe^uenda  ii.6#. 

Ir.famtam  irrogat  allto  de.  dolo  1. 7  iz 
Ijif^ati'^  calt^iwfa  nocet  inftiaiui  i.i. 


'^■H'^?  ••  .  ^..s  -iM  ,  ;  IV.  <\  .-^.PiiatvtobbgatitKnfin^nfMmae- 
HfredttajiaffnjdicimttpoteJ^^Hahtt-     Jckt  J"  ^"^^ 
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vi^«^^>yV  '^^;i>i»^-'W  .i»^>^^v-H  S^'^'   '  '  ..«^^i^^^^/r^r/Wi^ir^^^ 

fftf^jntiA  liifcHffionu  qmbHS fu^coynhiu-  ' ' '       "  ' 

46.        Sunt  ^ift  Mdiptfcendx  4ift  ^   tnientiiMS  .  ,  ^.^  -  -  - 

ratnehfiy^i  f^icUiHh^^Ma^  ^lura  tncorporAjSji  non  poftti^ 


aMt^ti  cm  hcredttatis  'tc  ^  Uindipi- 


cntMr  5.  !0 


con^eiidp  ^ue  verumftue  fAlfi^m^ini^ 
'^^"frejhndo  Vi)  um     tneniiendo  fi  one- 
•rtM&l-  iblyyV  ^'"-^  7^^fcUur  e.xfa/fa 
V    ^mendact  confefftone .     '  x.io» 

Jnuent.trmm  quare  prxdpue  fat  1.8. 
••48  •         ^  '  •^'^ 

Jttuefita* ij  CQn^modHfn  duflex  i.H4 

Sep^traiitr  a  tna^ijhatu  i  o.  i  c .  13/ . 
Supplere  non  debet  <fUod faUi  efl^  x . 
W 

Judicis  faflum  efi faRum ^artis  i!  i o. 
Judic^  da^antur  a  ma^tfhatu  lo.^io. 


^J^funtlt  \^.  \..At^^.}h  litern  licet  tn  i>/- 
fimtum  18.57.450 
ty/tHrandurh  *  defertur  non  propter  mo- 
ramfed  propter  folam  impofjlbihtate 
probationi^ij^^^i^.  Defem  nuntjui 
potef}^  nift  cnrh  neceffe  eff  17.5 .  41 7 
Rernittipiteftabeoin  rtims  gratiam 
pr.iflttumeft  14.4.318.  Nun^uam 
deferendum  nifi  ex  iuris  necejfieate 
18.9. 451 

Ju/iui^aridum  dole  malo  extortum  non  ob' 
liaat  lurantem  I5'7'5" 
iMfiurandum  inijuitati^  vincu/urh  ejfe 
non  debet  ii.\.%6^ 
Jurifurandi  contempta  religto  fatis  \>eu 
v/torem  hahet  18.9.45.» 


Judtcium  depofiti  efi  bona  fidei  intjuo    Jitrifiurddi  deferendiratio prdcipua  quM 


T.X 


iurarifolet  17.9.418.    De  dote  bo- 
na  fidet  efi  8.  ^ .  174.    Empti  (fr 
dttt  bont fideiefi  8. 1.160.  \6i.  Fa- 
•  ercifcuhdx  fuperejfe  non  potefi 

fetnrffatJa^honerti  dtuifione  8.  4, 171. 
efi  vnmerf.tle  S.  4. 171  Refcindens 
^prjparatortumrefcijforij  j.i.t^i.P^ 
diti  non  minus  bontc  fidei  efi  ^uam  de 
■  dote  '8.6.174 
Judieia  n(hi '  in  altUit  comparata  nift  vt 

i^^e^tefceanturin  inuith's  \6.  t.jS^.  "  'iV^«  bcne  com^aratur  dolp  h^^i^' 

nx fidet^  dijjerunt  fb  tts  quA  funt  firi-    '  ^itantUrri  ab  eo  ^difiet^  ibid.  ^  '.^mw- 


LAEpo  eriormis  efi  ^u£  vl/^aii^ 
dtam  itifit  pretij  efi  7.1  q.  15  7.I  f^S. 
^tia  efiv/tra  d^mtdiam  iufit  pretij  \t 
7.19,,  D^inguiiur  lob  enormiffimA 
1.7.  ij>.7.io.  1^8.  _  ,  Enormiffi' 
pta  efi  qua  exceail  ^effem^^id^trh. 


tltittrts  ,  ^  8.1,160 
Jus  oTitur  ex  fii&a  8.  i  o^fi} 

Jus  adcrefcends  an pofftt  habereJocum  m 
legitima  1 5.    ^  }8.  Adeunda  aut  pr^fi 
adittonim^pPtehdjt^^A^edTtaihnort  ni- 
•  fitriCennih fi^iury  8.76.  Succedttt- 
-''dtefisl-^H^im^^-^J'    ^  •tl.Vif^i 


'*  tumuifjmmddica/nhil  eommu^<^a- 
betcum c4ufa do/i \.  j,  lof  Jv^^r/ 
commune  habet  dtmbonafide  8.  io. 

t^Hdimia,  debettMT  obJoIam^dQnyitu 


Letata  njfu  computantur  in  «krr  ii 
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JjeimmM  nttHii  dfhtur        ntfi  pofi  -    .'A  .  _ 

Moriem  putrts    i^,           '  ■    ihit^  ^t.-^-f^^^     '  \\\^  ^  ^^^^^^ 

tnteo^biitt^kk,  t^^j^  fyattibus  r{t  .M . .  ^^^V'.  ' * 

LmtimnMtJi^Hou  hereditAtfii^d  JVL  - 

fm^  jaf^ad^f<m^jji/^ikU'  •'fopfiorfmit^tfkmi^ikmi^^ 

<  jfeiro cominge  ;tts    ij.^.t, 4     Non  ejfe pnjjit fatetur, tMnwit^^fttit^^ 

m/t  ub  herede  deberi  pofefi^ '  \2.  \o.^  hfridrm                          "  i^Io!ff 

-  i87.ij.J.i5l  'TV^o^  dchetkv^  mfi  pofi^  Alerces  fotm  ex  eonduitiwe  npn  /klft 

'i^m'trtenl^p'  fropternkfthkVe'6iA^'^  '^yiofifmtftdM  conduEiyrt  ftcrt -Hcet 

Nwnefinmintmnsjed  fmtiSki^,  S*8^          dHmttm  ^«»«»v«mp- 

•wi«iirtr«fi;y.  »7^« -J^^  Me^MsntmAntte^yMfemgifmt^tiifi  ^Jk 

Vir^itn  c*. ' 

inem9iHm>it9^t9mm»4i»in»n^ihifH'  derepofiit  M-^.joii.jOj^ 

n                     t«       '  14'»4J  MtmrobltgAtm^uS^fifit-ematore  (y^yi 

fJiliimn  &  Detis  eUfePwi^'  .  U.2.  .  130-  ediibfyt^uiimeki~^tiijmifiU' 

Legtnma  cm^MtiiuUmo^mti- 

/tmi6M^mte/^mwA^fk»tfiru  w^igiwirip^ ..  .  ^  7.'<5.W7 

^.179.   SapplmenimkAit  eiUmd  MificrimtmhiamMemifilitiiimp» 

efi  ^ndmigffUgilims  /ry?           T  .       -  *  w.i.Ui 

.346                       *  MonafferiHm  ingrejjf*^ /e  ftta^He^^eo 

l^girvammpmtrfiiieL^ljk  mfi  mortHHS  dtcare inHHigttm'  •  ^  ».t\>;in  «)4i.j.z7^ 

Jjtgitu^miimirem^ifMm--^^  U.  'kQi^^^mtDdefivkinnaeifmitfjiXC, 

ZexnthilftngitfrHJh-M     '      ^^^iA^  ^.f§&iimimfiiiftr  ditim^iifiif^ 

JLtgts  ^nefiio  mdignus  ef^  i  ^ui  d^l^  -  "plili^meift^       1»;i.'24i;  Perj 

^ibmfitiSrfHiiniegemipfempeHn-  '  petMatohligiitionem^fteif.jui  i/t  Pet 

'■•  edi           •                     l.j.^o  -^um  ettam  poffeatjuam  ptre^pta  ^j^ 

lit^  noH^inris  veteris  corrcfforitt  «l^.  ;  adhkc  extara  ejufiimttmi^^i  . 

^^mdd  mnfimi  tMknfiiti^fiii^t  ^'%^  4jwf 

.3      ^        «U>'.>i^:>ii  Jmitin^mJpa  'dtffirmkMdd^^^f( 

MtMMMtmfitnr  i/Httmiiiim'^  <>ymM               ^tt.  t.vt  • 

r.i^FM'»*                 v     >*f  AimtHrJineiittristt  tfui  ^  fempori^ 

iMHitatapt^Miitm  fmdmiit^  vmmttm^mdi^dmmlikim^ 

fenum                          14.4.^18-  '278 1-'  ^  .". '             .        V  '3'  .. 

Lttircoiftlfhtlkijllflfiilfifm^  t^Hir^h  J^Hljterpi^tfiiiptr  Credumhiet  emnihMS 

VideatHr                             tii^  etiamanteriorthiis  i''^ili4»u 

X»g.fl^<|iM»V^wdl<^^^         i,'^  X^uihuspt^^fiiMdt  m$iUnpi>iht  g.it 

SjSob  Ifmtfemdin  i»wmmm^^»  . . « s  T  •  •^«^t  v^Vv  .\ 

'  ^pi^.^^^litiMiafa^  rMfmmmmtt9iifiSJC.fMi0itff,^ 

fimt       ^            '-«ftM^  -        iv-vu-  .•^..  ^  ^*^  ur>. 
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.,  ^7,^\^^  ifH(&tii'>  rflfp^ykr^  \v,4fJi*<i<^4*fHiofm^/m^^ 

'Sfi$fSpf,'mr/*^l^^(^f  f^n  WM^finf  14.1, 

Grauare  lihcros  mlegtttma  non  po- 
^cJ4^fi$retfi^i!ijefi4..'tt6.^:i.\^.  pe 


N^tura  nonntji  in  tempore  eperatHr 


^rCtitriKi  jihfefiti  d^j^nPfMnti^  cutUi^et  .      Pfvfit/tone^  1^1.^.  P^cuntam 

s/^*;'^/*'''^.^'^    ^.vui.v  .I4  i«5^)  infreno^petefi  1.1.6 

I>/tufuusaltCMiusrei  ^fima/^r  ex  4e~  Peotnta^MHtta^videGi2.l\}itz 

•i'.fi^lufi/rm>^vitte3t  ptamit4{nm^  Perfiiita,effep»te[ffineelolo 

i^aftu;..  j  mV  •iJ^tT^i*'?^  f  eritir/mi^tti  DeumvJioremhahetu 

${tgari  non  potejtpm^tifies.filUfu-  Pamhm*»  ctntra^us  bon* fdei  efi%.  <). 

s  jjfrf*^¥tufi^<nftft»ek  '^.       )4»lt'4  -^i^^f^tHmentpttotftj  ohtineredtcttstr 

QJiU^jtitHr  tnwotteBi  fiot  cttratwe  6, 9.  ibid.  184«.  Simt/ix  efi  dtuifioni  pottuf 

o -^jifc»  ^  M  ^■<*>*>  ^natn  vmditiom  3.  9-  »84-  ^jjinita- 
OJtdi^lieiitrittfiifiiu  ^^.boninmm temmaxtmam  habet  cum  empttone 

myturndelutMunvvftlumfrafentiHf  . .  d:  '^("d^nfi  ^.^jS\ 

^  fed  etiam  fHturorum  valet  4. 81  Jf6.  Permutationis  (jr  venditionis  dtjfierentid 

^wCpnmhll^  velw  diiet^velifr.b  ccrfi-.  8.9^184  \ 

f^,jiltiene  16.  4. 389.  Contrahk>.re  vltra  Perfonak>tathcHes<jitay\idc  adioner^ 

«          rr«rr<«  datttnLt^itumeratum  Perfonam  defHnUt  reprafentat.  heret^' 

t.fiinenpetefii.2.7.  Tolltturfolntio'  t.g$ 


*i-fit  >  -....^^     .  >  14.10.34I 

Obhgatio  mutuinon  tiifi  rt  eontrahttur 
.y^.^^tl^noris  a^lcitrem  ejuaobligit 

OJtUgatwnthtr^fierrftfiitnt  tm^dttm 

eJ<p(fipiiki.y  t  V  .  •  '^ij.4 
0^/igatis  bfffif  tmnt/fus  etiam  futnra 
;  itfitttprihetididttur  l.i .  2, 

Qri^eitWi4i.fefidenM<]uecoepit  ab  i- 
.(ffiiferHtutatientlfus  S*9i55 

PAchimdejretr9uendend00diici/okt 
tnvendtrtofji/^tis  9.10.109 
Ma/li(^  fltpftlationis  dtfjrreHtia.  i.i^S 
h^ktdu.ttdart  no)i  potefi  .  1  ^^y^ )  i 
PaUafcruAri  dc/fcnt  <)us.  nec  contra  ito 


Pignut  proprie  efirei  mohitts  9.  Cxqq» 
DtSium  A  f»^na.  thtd..  Conttentiok, 
.  910/e  eFlifuod  ex  conuentiontbus  c^pa- 
.  •  ilit  homermm  ntfcitftr  lo./o Vaii^ 
ttle  efi  quod  dtfirabi  nun<juam  pttrfi 
9-7^i-  /ftdtaa/e  titcttur  <fHtid  ah 
ipfis  tudtctbut  non  a  magifirMtbus 
.  ffinfiititttfir  ic.io.      .iPratoTfum  fit- 
jblatitm  ef/^tbtd.  Eflj  <juod  non  ntfi  ex 
■  \  fr^ii^ru  ediQo  c«nfittuitur>.,Ac.r.  yHf^ 
Pig/ttts  xQfintrahi  potefi  fub  toAiiihne 
ac<jutrendt  domtnij  4.  8.86  N,on  ^ 
vpfrfidm  ntfi  ret  traditioftc,_f,^^6.  tbdt 
endere  non  potefi  crcditortCtufjue 
^^emfmimtif^i^iferre  in  emptorem  i. 


hos^ms  ntctontra  legisfa^afukt  Pignnt prtlppttr^if^Hfiftere ihn  pctefi  r. 

S.ifl<)5  i.h% 

P^^hc  ti}tfi.yfi(tgm    a/tos  fa{la  de  non  Pigmm<t^  'fypethtcti  di^rfifH4.y.  %^ 

fiiccede/idopatrtno  vaietyntfiptUris  .*00«^v  ^-^.^V.       -xx  .  .i^>"7i.  .v  '  •  3 

.  conf»/ffifs^tced.U  ..  ^  P^ofit.prafqrifO' ttuLfi^ii^^J^tfflid 
Paihonet  de  futura  ziuentit  l^omtnti 

»4  \  PtgnO' 
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Pignvris  ikre  rettntn  rei  nofi'  pcteff  y w <e  Pr^crtptto  femporiinMefi  msdiU  totle^ 

nonefl  oyitn^tAX.^.iS.        OftJi^ufio  d,<c  t^fo  vtre  QhhgAtioms 

^  ttentt<t& iTJtd^idf^^befi fiOH  wm)  9.  (et^dtptrimim^  ^     ;   ■-    •  5:8.6^ 

-  '  '  '     "  '     ■  Prifurrf^t(arflf4tif^^>fitnir$iU 
'p^ornm  Genera  tritt  tComenttonkhy  \.t.6 

pr^toriitm ,  iudtaa/e          ic.io.ixjf.  Iir^*/titMiinfitei^€- fiirtiril  refOiffco 

Ps^ttoratttiorif  credtforii  ptrit$iieg<a,  vtde  ^ttertUfptttt^s  dteatnr  ,  1 4.6.^^  4. 

Credir.           vi ...h  1  .  vvw.a^;  •    «  P-tdtor non eurat  dc  tninimis  •.•S.f.t^^ 

pejfUtrt  fidjtlaliud  eflijuJit^^phi  hmlte  -  Pritfdrl^  pi^nm^fat^tsh.M^iieiiy^ 

^.  Y£-                  •     »  '.    ■•  ^to.<>.  iz^  T  '^Esf  fkod  non  nt/t  cx  praoris^td/ffa 

^iiffidetatitts  AoTmi2e  poff(derifri\.^ijy  '  eoftfhtmu^      '        '    uxio  135 

<jui precario pojjidet              4,10.8^  Preiium  ftcccdif  locoretin  iitdictis  vni^ 

PoJfeUhfaHte/h'i'9(i*PotiMt fuamiit-  mrfaffhid.^.Mi.  NonefltnpermH- 
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uciiCiOifUpigp.oris      in  omnjbus  tetc  inllrumcntis&:  cauciQJubus  apponi 
iolita,nmi  modi^  cx  vDluniate  cqncraiaentium  ,  fed  edani  cx lliiq  Sc  confiie- 
uidme^noiaKipi^.Ldr  ^ua  nandu  if.^.^uoddtptHr  v.deju^.QiniiCKCo  inlctti 
pollu/^qiianqt^jitoinjira,permyi'6  \d  potiasqpam  coi^iu^olattu,  &:piu* 
dj^u.uuuiU-jt"rjptii.^5tciijg^delDerc^  Bald.Cajlri^  faf  Cf4e  te/ff 

C^if  ;uni,u-iqumnc-,rcfcrL  dcbitor|s,an  boiu^cius  oLdig^t.i  luit^ciim  lit  Jpi4 
obligatus.''$cdtamcn  crrorlvciamprijcm  ^  tribpnalibusomiui-^ys  Jioiirmi-, 
nus  quam  i  fcholisexplofusf il.  Naiii.fi quid m  Cotofuit; fCertum,  illud  faiHj 
vcrdlTlmiiclibonadcb:tojasacw  ppxclla  c/in^cnnput;  objjgaia  cicdiioi4 
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n(fli  ctlc,  LXtriieas  caulVasjin  cjiiibiis  pl.icpit  coiitrab  +h\'po- 
thcc.iiii.T<?/.r//./«  (juib.CMiJf.f>'ign/vel h^poflj.tacit.romruKii.D.^^  4>  .^tnorfu 
cnini  qua.icr.Junicirct1mpibu5CAufTis  idlieict,!!  iiioiiiiU^us&:{S.i/Ty^»  ad- 
mitrcreturilii  eomqi i'en'!  cxprcila  eit  luftiniani  coi>.ltHutJv>  Notie/f.i;/>Je  ar- 
gentar.ccr.trAEl.  in/kpef.hide  ctiam  cituli  ilH  De reb.kHtor.  riidic.p<Jftd,  vel z  e- 
nmd.  De prtmi  credn.  dr  fepar.  ^Htb.ex  caUjJUn pojfejf.  tat.  qui  cum  .id  x Hi- 
rographanos  duncaxat , h6  euam  ad  piGnoiatitios &:  hypoihecarios  crcdica- 
rcs  pertineanc.nulhusomnino  cHcnt  v7us-.1utvt^ht.itis,fi  s  chiro<j;ra- 

pharj^s  cre*liCQtdt,pijjnor»ciduuiuoqncccurcjptuj:-  Na^^ad  ^jigtjoraupo^j 
ocni\wiTlt.^ipotiar.$n^gnor.iuhAinl  eiujiic  ^cg)ihoi&:  uiosJitcI^- 
eia  cll  clegan?^:  c'xploiata  ,qiiod'chirograp1iaiiorupriuil^^  ftofS  cfporc 
^ftimicur,lc^cx^aiJi^XVw/<"|»^  4^  De'reb.autor.wdt^J^olfJ.  pi^ioratido- 
tu  auic  ^  contnii^ip  ex  lolo  xS^orcJiocx  cauIIa./.i.CT'  pajf.^ui pot/or.wptgnor. 
hab.C.(jr  Dt  Ncc  qu^d  vuigatis  frt  coiuictio  h.TC  dc  pjfM.ore.bccic  debet  vt 
fiibnitelhg.uurcdjticft  omrila,quagloquidi  oon  iunsci\ftdir)eri  Fa^li,qiioti 
iopplen  nuciuam  ^iQ}Xd.\.C\i^ttfUtidefHm  adtiocat.par.A\iocpieaA6  rationc 
in  teras  claufulam  conIbtuti,cnibd  in  c6tfa<Stjbus  pnrfertim  jmgnoratitiis  ad- 
iici  roleat,pro  adieaarcmjjec^bfvcil  cflciqiiod  camcn  tahiflurum  eirc  nec 
pragmacici  ipli  d.fticencur.  Itciji  cUurula  ill.im^xr  cj^am  rcnunciaic  fidqmf-. 
ibrcs.^v:  corrci  dcbendi  fofciic  cxccmioni  ordmis ,  .Sv  diu  jionis ,  pcrinde  pro- 
dellecrcditori  cum  omilla  atque  cum  cxprclfa  cfl  concra  quan*  lcripcum  Cit 
in  NoueU..^.defidetHfi:&Jlokeli.h'^'de  iA/o^.rf//.ybii;xpiolli&:  /ju-oalc  ic 
nunci.acionem  lurtinianijs  YCqiVrit-  Dcniquc  ,nc.l<Ji;giorcs  limus  in  conqiii- 
rendis&rcfcmdendisahjsclaufulis.qux  Ivc^^c  vulgarcs  nnc^exprimi  tamcn 
&  fulec  debent ,  fi  fufficcrct  adii/i  foh'ca  circ  claufulam  vc  pro  adicda  ha- 
berctur,conrct]Ucns  ficrctclaiiful^m  codiollaicm  non  lantum  ii;  ccftamen- 
tjs incer  libcros  auc  ad  pias  c"au& > quod  vulgo  crcdicum  cll ,  fcd  in  cxceris 
ctiamomnibnfc  fubincclli gi  6porccrc,CLun  fic  omniii  lrcqncniiirima;T.^  du- 
hican Jum  vidcatur  qu  n  tcftajiciunt6rpnium  cadcm  lic  mcnsiSc  vol f  ' ^ ^  . 

illiusLucij  Ticij,cfcc|iioin  /.Z-«r/«/^8.§.t//Aj/r  /^;f^/.i.Quxuinc   a 

etfipl.1cuicvir6do'dillhno''/if<>^o  0//<if/a,d]rpl:cuicfi:  cpnidci.dbus/.  i/. 
iUud  enim  15.  §.fM^iri.  D.de  irtr.ccdtcitll.generaUter.z^.  §.rv  tefiamonto  D  de 
fideic.  fihert.  im^k.V^.D.de  tefi-ifm  miltt.  8c  ipfi  cciam  lulbiiiano  in  /.  v.^t.  C.de 
iur.codteifl.vt  fcr  pfimus Itb.-i^.Conie&.cap.rj.  Quod  cnmi  huiufmcdi  claulil- 
i.T  plcnrquc  vulgo  alliici  fblonr,(acere  r.on  debct,  vt  ex  nocariorum  1\j1o  po- 
tiilscpiam  cx  did.iniium  volui^^tacc  'aAic^lie vidcancur,  ncc  facflc  capicnda 
eftca  interprccacio vcplusdidum ,  iTHnusfcriptum cxillimecur,  ne  quidcm 
in  vldmis  Voluntatrbus  extra  cafum  ilhim  fingularem  quem  Papii  lanus  tra- 
ftac in  l.chm nukszoi.de  codtc^  dermnfh^c nos  explicauimus H.j.ComeU. 
capd'^.  Sinonex verbis  ipfisteftamenti  poflic concipiid c]Uod  fqpplccur./. 
C.i)/»s i<).i.i.de Itber.cjrpoJl-hurif.  In  contraftibus  ver6  mulco mintU,  in  qui- 
bus  vriquc  perpetiuim  eft  crituni  illud  noftrorii  fcrmone  broc,ardicum,  Pro^ 
fofitum  tn  menteretettturfinihtl  operari.l^i]t  fimile  cll  quod  luftmiahus  c6i 
^^v.tml.zU.C.(fUArespirnh)r.ob7ig.poJf.vx.  obligatisgeneraljcer  bonisbmni- 
bos  etiam  ftitura  compfe  htrd.intur,  etli  cfiim  ca  potiffimilra  radonc  motus 
cft  ad  ita  conftituendiim,qu^d  frcquendfHma  ellet  illa  c6uentio  obhgando- 
riur»  bonorum  omnium  quTdeb)torhaberet,habituriifquce(fet./. 
tit 6.d./.f^ ^uancndum^.^.  fUQddtd/ffr.D.depignor.  facihiis  tamcn iliud  in- 
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dua  pQWiE  per  lii  tcri^ewj^oncnj  ^lj.%acionugciieraJis,  quam  quui  jfUvo- " 
I^iit  ,  nuila  exprciao         .:i.ci.Jem]uri5  circ       '    '  ,  coimcnu^ 

n^s  facilc  Ada:ictuiiciiiUi^i..'Ut.oncm  cxtotjuoa  vciuiuiin.  cit  aduQ)  fliiS 
k  inter  conti.ilic.ncs.  i<i  aucein  vctilumle  cit  .{aum  cfle  quod  vc  plurimujn 
.igi  couiuetuin  cfc  Quarc  ncc  gcncraii  obligatjonc  ilh  boi^oruui  omi  ium 
pr4;rcnuuin A  % curgcum  continentur  ca  qu^  ycrilj^iile  cft  non  fuifle  qucm 
Ipecalicefobligatjurum  d./Mg^ncne.  At  vc^piiuciitioq»ijE  hullomodocil 
pi-clla  eft  pio  expreiTa  habcatui  ricri  numquam  potcft ,  qu/a  in  c|m  rcm  fupi' 
pletione  opus  clt  npa  int^rpretauonc.  Supprercautem  quod  fidi  eft ,  iudoL 
vciani  diximus,numquam  dcbct.  S<?d&(i  conftituuonc  lufbniaiii  o 
vt  oblig.uione  gcncrali  bonorum  omniam  fiitura  qiioque  condnerciuur 
(nequccnim  vccus  autnicdia  iurifpruJcntiaid  vnquaiii  admiliilcc  )quanto 
imnusjllud  admittcndnm  cftcitra  cpnftitiitioncm  ,  vc  nulia  fubrilK.ntcpi- 
gnoris  conijcntionc  &  pijtfciitia  &:  Yucuiapignon  data  cfle  intelliganturl' 
Namquodiftiadferunc  mluIincereiredebitoris,ridicuIum  eft  icum  vtique 
inuito  faciliils  cieditorcsmuenturus  fit,  offcrcns  pi^nora  iiullodum  vinculo 
obftrida.   Sed  &  quamuis  miiil  intcrellcc debicoris ,  camen  quis  non  videt; 
inccrcilecredicorumpoftcriorum  ,propcerquos  priccipue  aininc  d./puca- 
tioncm  dccurrendum  eft ,  cum  dc  cempons  ordinc  &  priuilcgio  inccr  crcdi.J 
tores  pigdoratitios  conccrtatui?    Ulud  itaquc  pro 'firmo  &  hxo pohendum 
eftjboni  debitoris,  li  de pignore  nihil  conucncrit.tacitopignonsiureobli-' 
gata  reguIanter,non  videri,quod  &c  omnium  apertifllmc  probat  i.ylrijh.yjj* 
aud  res ptgnMtg.pojf.  Addo  rcgularitcr,quoniam  cafusquiJam  func  in  qui- 
bus  aut  conftjtutum  aur  rcceptum  cft  vc  pignus  vel  h/potheca  cacit^  comra-r 
fiatunDc  quibus  in  di6l.tit.In  (juib.caMf.pig.velhypo.tacit.contr.  Inter  cos  vc- 
ro  cafus  pragmatici  non  mod6  noftri,(ed  eciam  Galli  hunc  adftruunc ,  Si  cij 
cliirographo  agnito  &:  rccognito  agatur.  Nam  &  px  iis  iplis  qui  facentur  hy- 
pothecam  tacitam  ex  chirographononinduci ,  pTcriquc  omnes  fic  fentJuiiti  * 
chirograpgum  a  debitorc  agiiitum&:  recognitumfit,tacitamhyp6thcc4* 
cx  co  temporc  iiafci,  vt  fubindch/pothecaria  exerccri  poftit  non  folam  cou- 
tra  d^itorem  ip(um,fcd  euam  contra  carteros  quoiquc  iKjflcflbrcs  ab  eo  po- " 
ftcnorg  caullam  hab^ tcs.  Quam  in  (cntfitiam  moucntur  ex  eo  quod  Scnatus 
r.oflri  ftUp  caucu eft  vt  a  dic  rccoeniti  chirographi  hypotheca  cnrrat,    locu  . 
h^eat.  Quafi  vero  i^  Senalus  nofter  ab  inicio cgcric ,  vc  iis  verbis  hypothecj 
i.iLicam  <!:x chirogr.ipho  rccognicouiducecec,acnon  potiusvth^potehc.Tin 
chirogi  apho  exprellvp  fi^qua  cllet,Ieg6  cctta  darct.  Cum  enim  ita  ius  elter,vt  ' 
pigpons  quantucunqv  cxprcfl[I  in  i:hirc^raph£i  collati  nuUaprorfus  ratioh  i- 
bcri  polIct,propter,ii^'^udes  quas  alioqui  facilc cllet  cSniinifei  inhccem  aiu i 
ierioi-u  credicorum,  nili  triiim  falte  tclliu  j'^oncoru  fubfcriptio  intcrucnillcc 

i.ffriptHras  i  /^.C.^tpottor.tn ^gnor.haheAnt.x^\i\C[\nm  fane  fiiit  conftitui, vf 

ij^. — c  r_-..j..  rn   r  *t!..   -'o. 

chi 

lccitcmiinl  habiles.Vt  aut6  nullo  coucntc)  pignotc  iola  chiioj^aphi  agiiitjo 
aut  denegatio  fii^c^rc  poflit  ad  mjlucenda  tacita  hypotheci,  i)cc  iuris  fatio 


iijjfu:^.! 
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inh:  zmdt  nocirioi  exccpusflt  rubfcripns  crcditor  niteretijr,n6  comajr^^ 

i^U  taciu  pignoris  acamrcrct,  quod  debicor  ad  rudrce  citocacus  vc}agn<!ji . 
iiiilkdebnQ  veldenegatkcaiec  fi  milicslicc  cotcftarushiillct.  Litis.n.corc  ' 
♦l'^iofacuc.]iflde  Vc  quali  c5trahi  vldcatur/.yUdcfmhr.D.depecu/.fcd-iiG 
limilirerpignustacitiim  inducatur ,  quia  ncq',  cxprcffim  contrancndo  irdu- 
c4tctur :  maior  autcm  eltc  visiaciti  non  poccll  quam  cxprcfli.  Qiia:.to  mi- 
nfts crgo Induccndum erit , li non tonteltaciojfcdagnitio  fola autdcmegatio 
debiii.  nop  in  publicum  inlhumentum ,  fcd  m  nudum  chiroc^raphiim  coifa- 
ri  pr.rccirerit  ?   Nohi  fi  dicas  tanto  fauorabiborcm  iJc  ptuiircgio  aliquo  di- 
•-'niorem  eHc  cieditoicm  chirographariam ,  quanto  lcuiorcs  habcc  dcbiii  fui 
probationcs ,  vt  qui  tfilfnto  magis  bonam  tidcm  dcbitons  fccutus  fit  folo  chii 
rographo  coi;tentus.  Rcfpondebd  ^Ex^to  potius  .ippardrcquainalxnum  fit 
niin; fot itm' a  lun         c,lcd  ctiartl  a  ti^ntrahe dum  voIuntate,ti c.idtum  pi- 
0llis  inducatur  l.iUOic  ciusquipigi-!6ilbus  caucre  liti  nbluit  cthn  pollcr* 
nam  li  voIuic^iinpUcct  lllsi  tlir  nun  fcccrlc ,  &  cnr'nudahi  dcbicpris  fidcm  fe- 
qiii  malucrit  vt  ci  foriaift  ^rauor  (^llcc,quam  pignorunS  cautionc^  ab  co  ex- 
torquerc.'  Noviuc  vero  vnqu.im  ailAtuni  ell ,  quo  quis'ncc;h^cntior&  incau- 
ciof  hicrit  in  contrahcndbi,  coili^nidrf  illum  clTccwfubfidiario  iurisaiai- 
lio  fiiccurfatur.  Vulgaic  namquc  Vcrbliai  iIIudtftj^^N.'  pragmaticis  itJlis  fami^ 
hat^CjUu-.i  vigibtibus fJSu^inirc  noh  dormientibus /.fukm.i.zr.t  j?afia/:j,''^.^ 
depec.  '  '  laMt^^.^fciendkm.f.pupifiti^.^^.xi-^^i-einfraud.i^edfr./ 
annk/t  c.\upt.  /.'dekttar.' v>:dt  fephrat.   AljoqiiLCodcni  nhftirdoconrcqucns 
ficc  qnod  6rit  longe'abfur^iiis,  vt  {i  ncc  chirograplnim  vlhun  c.xrct ,  idem  lus 
ucitipig^iWiS  creJKoiitAi  ftrquatut  ,&:quidc  lantoTuftiusquScobcnignio? 

faudrabilior  vidcridcbopcrcdicor  ,cjiii  niilla  proifiisdcbiti  fui  cancioncm; 
ac  ver  pVo^acioiTcm  a  dtMqrc  fiXg  cxc^tric.  QU()d  enim  cxtantis  chirc^a- 
pi  ^fo  aut  liciiiT^atib,  qitidfni  hi^c  ciiam  cafu  cofirfTio  a\it  inncta- 

(i\  ,  iicccJchtc  Vali^n^  htis  coiiccllationc?  Ati^ui  n6n  cft  cxprai 

qmaticisuin  m  ^ -lifiiuam',  qufcrroicm  hunc  adeoTnc^ui^rt  adniic 

vcrit.SoIetq.^  acii.  i;ificiatjotaluiiiniofanoccrc.infici5t'  ,6*:  inplcrifq' 


*{^Oi\\y^  -  a  nodum  ic  donunum  dlt^probancnt  /.v/t.  t>.de  rei  vtpdic.Quo 
^xcn.^^loideiri  qubquccb^ilftitutu  luftihiAnus  vohlit  irieo  qni  pcr  qiiafi  Ser- 


uianain  ,  &  hypb^hccatiahi  cbnUcnrusTiegauitrem  obljcatan.  ir  Donisde- 
^>itorisVuillc:vt  li  noii'i  iil^e pigu6tis ;  Cadt<t  fakf  a  polTelnbnc  Amh.ite pefl 
feffor.  C.tjH$  pQtMr.in ptghor.hnb^  l^klit  ctiam  infibatio  noi^numqurim  vt  obli* 
gatiocrcfcacquemadrtiodutli  in  d^poiitOj&aliis  qiubufci.im  cau/Es./.i.§.i7. 
pijuis  infjciAtnt.  b.  i/"-  f^^i^ ^n^ti ^mdem. infi.de a[licnthi^Scdviyv-^\  'rx 
infici.uidncciv  - ..'  ,.|^  ...o^ignoni<;,nulqi^.aprodi\:umert.Ncu  .  v  .i 

ill.i  ot^jiear'  lis  acccHoria  ,pblicaciones  nutCm  omt  cs  Ncerc\ 

pv  .cpollint,  nuriiquani  tamcnnliicer 

modiscotrahniitur,  mii^rquosnbh  elUf^ficiatio.  AG;hitidVcr^c;  iphi 
aut  confcfTiodcbiiimultominus.  Nembenim  conhccndo&rbonum  hdcnt 
agnofcendo  facit  conchtipficn»  fiiam  df tcriorem  , lufi  ha^ienusv^pro con- 
d^mmato  h'abcantur,cx  j^rrccdcnti  nimirum  obligationc,qua'  lulla^c  Icgici- 
ma  fiiit.Nam  hcccondcmnatur  quifquam  nilicn  obligationc  aliquapr.\'cc. 
dcnte^nec.iuifus  condemiiacio  ipla  facit  vt  condcmhau  bona  obligaia  intcl 

Jigantur 
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.  Lgautur  ]^miCc^iumitifS9cati(»^  capu ilnt ,  id  eftperdr- 

|nonem  conftitttU/.i  t>u»Fi«  ly  vJe  n  kuUtdf,  Gcut  nec ^  debicorconfti- 

tuei  jc  Cc  foluturuin id quo J  debet/^a^cicur  exooi^pocheca  vila,  Ccd  tanciim 
pecfoi  laii^  ad^io  ptarcoi:ia,/.i.<^ ewftit^fuim  Cuni  igicur du£i  niilk 
lic  propcer  qiiani  crcditor  clmogiaphariuseo  tacica;  hypotheca-  prtqilcgio 
<J]gim!»  videri  debeac  tiue  agincum  lic  chiiographumjiuic  der.egacun),riec  fe- 
■:endam  illudeil,vc  linccauila  iniLi.lcgium  maucacur.  Cxteras  cnim  oiiincs 
caciias  hypothecas  iauor  2i>«^iusexcorhcauc  cx  perrojiacrcdicons ,  aucpro- 
pter  hdim  aliquod  adtimve  conu6cionem  deDitods,  aut  denique  racioiie 
aliqua  publics  vtiliutis»neceo  umenminus  neoe£&dtfiiitScn«t|£»np 
rulcorum  mc  conftitudiMumi  pnnrtpaUtim  autoritasvtcxMsetiamcaofis 
li/potheca.tadca  inducerecur ,  Quemadmodum  in  fpecie  /. 
pign.velhypoth  tacit.contrJ.vnic.  Cde  reivxor.aB.l.ajfidHis \t.C.<fMi^oti9rjM 
p$gnor.hab.  Exceptoillo  cafuquoagicur  dc  mobiljbus  in  prardiu  vTbanum 
inuedis  per  condu<S^orcm,aucde  hudibus  ex  pivrdioruftico  pcrccpus.  Idc- 
nini  moubus  rccepcum  potius  qu*un  iegc  aliqua  induttum  videcur ,  vc  qu^- 
cunque  in  prxdium  vrbanum  condud^or  inculic  >boc  ipfb  ilnc  cacicc  obliga' 
tapropemione»/i»/r44/iii/.7.icemquefiii£bispa  L  ttuh 

re  AMRi/Sf .D.M  ^mtxMtlffigti,  Sed  vtmmgM  tamen  funima  latiQne.  llkid, 
quaH  excadcaconuenuoiie»ciiittsa>niednchn  prsbecfaduni  ipfum  debi- 
toris  res  fuas  in  alienam  domani  interends»  quandoquidcm  ita  iacicndi  ius 
iiullum  habct  nifi  ex  caufla  condu6honis,quar  ipfa  eum  obligac  ad  folution^ 
penfionis:Hoc  vcioquiacum  frucbusex  tui.dopercipunturnont  m  Ccn\  '\- 
ms  c]uim  roii  &c  dominij  iurc,  l.^i fctt  v.de  vjMr.  condudbo  autc  u6 
aulferacdoniiuiunilocacoci^appaiecnon  aiiaracione  hcri  poilc  vtconducior 
fca(ksataifCido  iocat<xpcioeptoiiiftsfildac,quam  qu6d  eos  peccipiac,ex  vi»- 
luntattlbcatomiiVt  AntcannsaftjiniL/(/Snini/  4^$.^mm 
aucem  non  aUcervotoitautconfeDfit  vtfietent  condu6loris,quam  Ci  ab  eoii- 
bi  penfiolbiuececur.PfDinde  non  tam  niitum  viden  debct ,  frudus  iiiof U- 
citi  p!gnorisvinculoteneri,qu^m  illud  potius  qui  fieri  poflic  vcpignoris  iu- 
rc  oDhgati  lintlocatori ,  in  cuius  dominioelle  mtclligantur.  Ncqueenmi 
proptiq rci  pignus confiftere  potelt,/.w ^ui pignus  ^f.oe  reguUur.Scd  hqc ra 
cio  ad  eos  camdm  &up;us  pexuneCtqui  n6dum  perccpu  funcncc  a  foloic^ 
rady|U08coimatflm^ip^;^cem^e^^  wndk^ 
non  edam  ad  pcrcepms.Fiunt)A4iBlS|ilii^  iic^  pen- 

(lo  nondum  (bluca  lickaque  in  iis  pignus  cadtum  vdnccr  conftitui  &  pocuit  ^ 
6c  debnit^uia 8c  expieflum  poilec  lam  veibjquod  iliUis  nollcr  ilc  haoec  ex 
dit  agniti  aut  denegatichirographihyj^othecamatrrerefic  quod  idem  eft  neht- 
tum  chtrographartu  ex  ^uo  agnttHm  vel  denegatum  efl  hyfotheca  hahere^  ajxr- 
tiflimum  eft  lic  accipi  dcbcrc,(i  qua  in  ipfo  chirographo  hypothcca  exprcHa 
conuncacur.  Nani  &  lic  di cimus  licc  contcftata  vfuias  currcrc,/.  Itte  jj.  d  *di 
yfwr.wQW  vt  rignificcmusvfliramm  dcbicum  cx  dieconpeftadonisincipcre  vt 
vulgo  pIcrifqucpntiettiflaexpragDjadcis  inceiligimc(nam  itoootraraisbo* 
nx  ndci  inittincipiunt  deben ex  moca  edam  exDniudidalif&quxconceftaT 
tioneiii  pnoeilenc/jBiir45i.$./>^W/.  eod.  fin  ftridi  iuris,nc  quidem  poftU* 
cemoooteftatam  debcntur,iji  eoque  ^  fruddbus  ditfcrunt  /.  videamus  ^Sji 
antonem,eodemyVt  pluubus a  nobis  tradatu  elt  hh.i^.Conie[lur.  cap.i. )  lcd  vt 
inimuemus ,  nouatiQiiein  iilamqus  pfc  iicis  coiiceftadoiii^mHcridicicur^ 
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mti  (acerevcyTurx  quxiamantt^  debericoroerain/iefiricciiiwie,  &i  cor- 
lete  illas  fao  mane  acfi  nuUanouatio  (aAaeflec,  qu!a  (pecies  ifta  nouadonis 
non  (blet  deteiiocemiaceiecondicionetn  cceditocis  ren^  fuam  peifequen ds» 
cilm  necedaria  non  voIiintadallc/itfftMii^. d. ir««M«/.  F^cerec  verb dece- 
rioicm  fi  llfteret  curfum  vfurarum  iiin  intea  debitarum.  Porro  licut  aliud 
cft  non  (illere  vftiras  iam  currentesv^  lm  ^  vcio  carum  cuifum  ii;ducere,hc  8c 
inurop('fitoaliudell  ,hypochecam  ex  chiio-j^raphocurrere  ,  aluid  tacilam 
induci.  Prius  vcru  cll  &:  conftitutum.  Pollermsvcrbnccconftitutun  eft, 
nec  iuiis  aut  xquiutis  colorc  vllo>nec  curfiim  finc  CQlote^  pnetexcu  aii^o 
conlticui  pocuit* 

ERRORIL  _ 

^^^v^'^^?^  Ti  r  p  1  TOHi BV s chirographariis  diiplicebit  Fortnflc fLiperio* 
"  "'^''^^^^  ''^  crions  aniniaducrliojhuius  placebic.  5j  chirogrnpho  vfiir.e 
C         protnilKc  fintjiiuc  in  fpeciem,&:  vt  lot]uutur,pcr  mcKiuni  pcrr- 
^-•^r^iS^  nx  ni  ad  dicb  diem  peciuiia  foluatur  ,iiuelinu)liCJter&:  ab- 


  foluic^Iiciumirum  conccpca  obligacionevtadcenamdictn 

^vttoia  ^iiuacur  ciiiti  viuiis>  hoc  ieciam  li  voles  adaito ,  quincuncibtis  auc  (e- 
miffibu^  Pragmackorum  noftrorum  iieqttens  (encencia  eft,Poft  mukos  an* 
nosag^teexchirogcf^ui  cteditorc ,  nulfam  vrmarum  ficripo0econdenu 
nacioncm ,  niftexquo  agnitum  chirohraphum  cft  vcl  ccnegatum.  Odio, 
inquiunt,  vfiiraruni,quarum ,  remiflio  iacilc  pracfinnenda  eft  /.  ctm  ^uidam 
i7.$.Di««/  PtM  D.de  vfnr.  prxfertim  li  quod  plciunquc  fic  ,nuitua  pecunia 
fuerit  quar  chirographo  caullam  dedit.  Vfuras  cnim  ftx:ncbris  pccunix  coii- 
ftacnon  niii cx  liipulauone  deberi  &  ^cCi^olIe  /.}. C*i»  vfuf,L  Titms^^ 
D.de  pYdfcript^tfrt,  Ego  Vctb  etfi  non  uificior  vfiiras quailjlfet  >  iiseatcepds 
qitx  in  viccm  &  compenfiidonemetus  qjood  jntcrcft  aut  firuduumdebcn- 
tu'r,elfeodio(as,quoniam  pecunia  (ui  naturaies  Aerjlis  eft  qu.T  pecuniamgl— 
gnere  non  poteft ,  idc6qiie  nimiru  non  tam  ex  re  quam  iuic  &  exnegD 
tiatione  pcrcipi  dicuntur.  l.f  najtis  61.  r.  iff  re$  t  mdicat.  In  (pecie  tameii 
propofita  116  dubito  quin  c.x  co  tcpoic  quo  f  )lut!0  fieri  ficbuit ,  vfijr^-  omni- 
mododebcatur,(i  .^liudnihil  litquod  c6tiariafent6tii  ir.ducat.  Mouct  nie 
iliud  impriinis,qu6d  qui  ex  chirographo  c6iicn]tur,i'.6pro  co  habcturacii 
nadapoUidtadone  auc  nudopado  obli^aiTct:  qu;  obligauo  inefficazedec 
ad  produc^ftaAion£,(ed<mafi  exftipttlaDonec6uenitur,cilm  interpfarieii- 
tescliirographficft(aipt<lm/^.C.i/fr0m($-<^^  Vcpoce  ouaapadto 
n6  ti  vis  vcrDoru  qu  am  an  i  m  us  &  voltkas  c6crahc  1 1 '  1 1 1 1  .guat  /.  turU  getM 
7.%.<fModfere.  d  depad.  /.i.§.e«^«i.D.  wwy?.^fr.Eaver6  &;deDitorischirogra- 
phu  c6fcriheti.s,&  crcditons  .iccipt^tis  haud  dub:^  volutas  cft  vtefficiciter 
aebitor  obI:gecur,&  ita  vt  cx  chirohr.  plio  coucniri  poUic:  quod  n6  ahtcr  po- 
Ccft  cotjngere  quam  fiinteruenerit  ftipulatio,  quadoquide  cx  nu.!opa£to  agi 
n6 podetxxpolbcicacione  vero  multo mmus 0.1.  iunj^tttu  §.  igitur  nudd&. 
t§tjit,w  feiS.  Qniqui  enim  pca^ced^sinteircttadocis  qu;  in  ftipuladone 
ncceflaria  eft ,mcncio  nuUa  fit  in  chircg^ npho ,  nal^  tam6  coUig^&indud 
poteft  cx  ipfo  prmtttedi  vcrbo ,  fiue  qubd  (bU6iitasintrinfeca  fadl^  pc^* 
tnztur J./ctedH  ^y\hi  noftri  tunBtktdevtr^/.  fiuc  q>  verbain  plcniore  &  jpo- 
tetk)rri^gnificatk)ncacdpi6daibt,ma»ime  vt  id  quod  agrtnr  opeietor  /t/.i. 

vbi 


.  ru  DECAD.  L  BRROR  Mfc  i  :  7 
vbieft  cettu^ad  hleri  otnnino  ftttinU^CM  imaifj^  ^tmit.ftif>ul^  m  %.fi 
fmf&JHftM  miLftf^  quaii  per  chiiographu  (lipulacio  caiicrahatar,aiic . 
mtuafi^wid  qitia  cx  chirogra  pho  probacui  6.  c6cra6lu  clle  m  ucuus  &  ftipuia*  • 
cione  incerueniiIe.io;^././'if^/Mi6.$  i.o.^/^«  Haud  ieaisadi  deeacepubli. 
cu  inllrumficu  a  nocariocofcripiu  cHxcquocafudubicari minuspolK  i,qiiin 
etinmii  nullaftipulacionis  nicutio  inlctca  pcoponeretur,pronijllbi  tamcn  cit 
comlh  unienco  unquam  cx  Itipulacione  piobaia  conucniii  pollct.  v  ur.n.a- 
hoqui  ad nocarium >ieiur,cuius oihuiun  lilud  dl,  vc eciair. aliil-nii  cicditori 
ftipnfetur ,  fi  (tipulaiuli  aniiiMis  non  adeflec  \  Quid vetb  intereft  qubd  ad  ius 
iphim  obligacioiiis,6c  adaninMun  leoblioiuli  attiEM%||0un  quis  per  publi- 
cd  rcripcuram  ie  obligei^  per  pduaum?  fUti^pilQI^T  iougdpaia^ 
tioc  &  cKpeditioc  iic  a£bo  ex  puolico ,  &  vt  vocanc»auibcnljico  inibumtiMil 
qiiam  ex  chirographo:  Nam  ncc  obligationis  ejcccutio qu icqua  comiaoqiu- 
oec  cum  iure  ipfb  obligacionis.QutKi  li  chirographum  ablente  crcditore  c6- 
fcriptum  fit.nec probciur numcia.tio  pccuni^  chirogiaj  Larja! ,  alia  vtiquc  a- 
ttio  copeccre  non  poccft,quiim  codudt^io  exchirograpiio,qua:  fuccc/Ec  in  io- 
cum  obligacionis  hceracum ,  qua  i  idoquidem  ftipulauo  inccr  ab(enc«;fi  cocra- 
Aa  videri  non  poceft  %A.ln^Jk  lktf,9bltgSim&X»pn  fgura  ii.DtM^^M- 
£RiMr*baqueinpropo(tca  ouarftioiie  vfiiranJin  o||jinii||pAcion6  impedireil- 
Iwlnonpoccft^qwrffl^ulatio  I  on  inccrucncnt»bec  pcoiiidcquod  odiolk 
exitlimcncur.quiaquancumLbcc  odiofff  Hnc,  camen  cum  in  Aipuiationc  aut 
chirographunuiudum  dcduft^  fuiiC,debentur  ^./.j.C^if  f/ir.  Odium  naquc 
vfurarum  non  jlludeflicic  vt  promitcinon  poflinc  (.ilioquinec  poil  agnjtum 
aut  dencgacum  chjrographum  debercncur,ac  nc  hccqiudem  conccltaca  ci)m 
ex  llnOi  iuns  concra^bus  iius  c5ceilauo  non  iiiducac  debicum  vfurarum) 
Hecaafjm  vc  cecd  obndlftione  oed  non  poflinc  ( id.n.fic  Fopccc  nacncao^ 
iJliusaftwii  s,qtix  c&m  ficfiiiAa,n«nari  per  pafbim  nequit:)  led  cantiUn  vt 
ex  nudo  padlo  peci  neqnaquam  poflinc  per  adion6  pr^fcripcis  vcrbis ,  quo- 
modopeci  poflcnc  acccflioiicsfiumenci  vcl  hordei  nnicuodaci  l.frumentiii, 
to  tit.  qux  idco  fauoiabiLc^es  cerci  func  qu(Nd  huiufmodi  mercjum  .rdiina- 
tio  incerta  fit ,  non vc  pccuniac  in  republica  bcnc  adminiftrata ,  lcn.pci  libi 
coqilans  IMeo  Jiaod.\m(k.\.:^.  D.de  m  Itt.ittr.  Nec rurfus  e(l  quod  quis  obii- 
cia^fi  cibi decem  cicdidcro  fic  vc  vndccim  debea5>non  quam  oecc  cua- 
dicipofle/^17.  D.ie  f>a£}.LroiaIh  lu  §.fiiiifi4^t4.^Mmii^^^ 
quia  padfi  iUud  xqai  nudQ  fit  (enrocaiiUa^l  /4Mjs  CmIc^  mocdicns  deft- 
dgcisoinnia  pa^cile  nuda,cu  fi  in  oocmcnci  Cit  adic^,ve(bacur,  vcnoftro- 
ril  vi  i!iovtar,cohaericia  cocraftus  )fcdquiahcccnudu  no  iU,a^on6  camc 
ex  cocr adlu  formare  n o  poCcft.  An  hoc  ipfum  vcro  vc  plcriq*,  pucac,qu6d  co- 
tiadusmucuJ  fici^ricli  luiisrMinin.c.  Na  &  ftipulacioc6cra^scft(trn5liiu- 
ris,&:  camc  pa£ta in  cOcnienci  poft  ibpulauone  fada ei  crcdutur incilc,  ecii 
vc  adion^  cxco  cocr^a  ibrmenc,  UeCia  40.  X>.de  reb,  fVQ,  fc4  quia  UMiC^ 
obhgacioo6ttifi  re  c6tialiitiqr)Ceaut£  conccahi  obligttio  vltcaqiukm  cfiicra 
dacfi,&  myncratfi  fic  nonpoceft  UimBviird  9.  CJt  nm  mmjft€.  Quaicnec 
aliud  ei&^ainfi  dcpoficunH  qoofl  bonc  fidei  eftjcadem  kgie  &  condinonc 
fa£hun  pcoponpecurquoniam  rccqnnrahituc  ficut  flC  n>g|uii  fmo^tie.fn- 
Jiit,^tt.m9.re  ewtJibl.hi  cudicimus  acccflionesfrumcnti  vcl  hordei,vcl  olci 
mutuN  dau,etiacx  nudo  pado  pri^ftadas  elle,n6  lic  iiuclhginuis  vccodi  Jio- 
ucjcxuiucuopeupoilijjitCiuiuUj^^aiiudcaAC^ionepcu  poccil,quam  quodie- 
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uei  a  creditu  clt )  nec  roilum  aftione  propna  cx  pad^o  ,  quguire  cuiili  nuUa 
dl,fl"d  ad  actionc  pra^fcriptis  verbis  relpicimus,qui  compecitcx  conuen- 
c:oiubu5oniiiibus  crticacibuscjuideui  ad  produwcndam  adlionem ,  (cd  pro- 
prium  nonien  non  hab6ubus/.i./.«4/«r.5.<^./.  Titms  ^^.(^ paJf.De pnfc.ver, 
I.CH  mota  G'C.detraf.vlt.C.derer.permH.Q\\\vSmo<l\  clt  padioiliaDe  mcrcis 
mucuo .  aca-  .iCcefTlonibus  prxftandis,  cum  in  contmenti  poit  cocra^lu  niu- 
tuum  aut  in  ipfo  concractu  adpolita  eft,quonia,  vc  diximus ,  lic^c  non  fic  nii- 
da propcerea qu(Ki  incft  concractui  hacicniis  vcdici  poflic  non  fuiflecredi- 
torein  ahcer  coricracluiu,a£kione  camcn  ex  contra^ku  foi  mare  non  poceit,  id 
eft  faccre  vc  adVioexcontrad^budecur  ad  idcjuod  padVo  comprcheijfum  elt,a- 
liaqae  proinde  adionc  eli  opus.  Ac  cum  caufamucui  conueicicuc  m  ftipula- 
lion6,quodficquoucspecunix  crcdico:  nommc  ftipulatio  interponitur/. 
tmmy(ir  l.prdtced.  D.rat.rem.hab.  padtu  incontinenti  aopofku  uifficere  pof^ 
fet  vt  vfurx  dcbcrentur,ado6que  ex  ftipulatu  pctcreritur,«ec  vfurarum  odiu 
rcpugnarec  d  l.le^a ,  quia  cum  ftlpulacio  i  padlo  non  nili  animo  fiipulandi 
aucpacilccdi  difltrai,terceil  vc  quouesftaun^  poft  Itipulacione  padu  initur, 
ide  llipulandj|animus qui  paullo  antc  tuic  adhuc  fupcrellc  videatur.  Idcoque 
facilc  fit  vt  adtio  ex  ftipulatu  formetur  pcr  pactii,  ncc quicqua  cft ,quod  pro- 
iubcac.  Multoigiturmagis  vUua-  exlupulauonejprarliadivciunt  liin  Uipu- 
larum  deducla:  liiU  cum  iorte  puncipali ,  &  cx  cfurographopcti  poterunc. 
Nam  cdl  vfuio?  nullar  promilfar  eilent,hoc  'pfo  camen  qood  fua  cercaquc  dic 
foluendafuic  pccunia,ncc fbluiaelt , darecur  credicou  attiocxltipulatu ad 
idquoi  iua  mtcicilec:  i^rquideni  exvilbpulacior.is ,  ne  aLoqiu  dies  frulUa 
&c  inuulitcr  adiedta  videretur  l.fi Calendts  iO.D.de  re  tudic.l.fifnndHmcert» 
dteii^.de  f^r^.o^/ig.Nam  rauor.cpeciuujr  cerco  cemporc  auc  loco  debit^  id 
quod  mccreft  prafitan  non  cit  nouum  d./.^.  D'de  tn  Itt.tMraud.l.^Hodft  Fphefi 
^.de  co  QHadccrt.toco.S)C  nos  explicaumius  /i^.i).Cowi//7 5.  Qujdni  ergo  v- 
fui\BdcbebuPCur qurillin  vicem &  caxauoncm  cuis  quod  intcrell ,  cxcoufi- 
Jio  I.CJn  l.vlt.de prAtor.fltptilat.  tx quo etian;  lefponderi  poCcl^  ad  id  quod 
paulloantedicebamusde  odio  vfuiarum.  Vfurjecnin  : ila  den. um  odiofoc 
luncquarcanquam vfiirs  dcbentur,i  on  quTproeoquod  vcre  irteicft  cre- 
ditoris,non  magis  quam  qu.T' vice  &  locohudtuu/y./.r>.>«<^//  <^.C.de  a£i.emp, 
Quanto  aut^  xquiiis  eit  dt beri cas  (i  prartcr  diei  auiedtione  pcr  modu  pccnie 
finr  pron.iilirrl  J.n.gerer.ilc  elt  vtquotiesftipulauoniii  (crtaeft  certadies,Ii 
rubiecti  lit  pccna  dics  interpcllet  pro  hominc  ad  committcndS  poenam,  nec 
alia  vllauuejudicialis  liue  extraiudiciaiis  peticioneccflaria  iit  Vklg.l.  magni 
C.de  cont.ffr  comm.f?ip.V<£V\z  ludla  cefecur  adie^a  ob  hoc  lohim  nc  poft  mo- 
ra  deb'Corisquaprendum  iic  an  inceriic  cTi:dhotisLfltp.tfla  38.  §.a/tende  ver- 
hoT.obt.Awx.  a- .imo  laxandi  eius  quod  intereit  d.l.vlt.de prtt.ShpHt.  Qu6d  fi  v- 
furx  non  per  comiuationem  pccn^jVt  pleruque  fit,  his  vcrbis  vulgaiibus/»^ 
poena  expenfarn  damnorn  etiam  tntertj/efed  abfolute  promill^  fint  hoc  modo 
c-i  expenft^damvts  ^  intere/fe^oi     minorcm  dubitation^  res  habet,quin  v- 
fiivx  ex  ea  promiflioriC  debeantut  a  die  finiti,vt  aiunt,termini,cu  iint  in  prre- 
cifaobligauonecuiusvtique  maiorS  vimeile  conuenicquam  cominauonis. 
Ulud  lau^  fateor  vfuraru  tcmi/Iion^  f  xil^  pracfiuTU ,  id  eft  facilius  quam  c«- 
teraru  remm,quia  cam  in  caf  ccris  rebus  tria  concurrere  neccflc  lit ,  ad  indu- 
ccdam  lacitam  debiti  rcmiIIioncm,taciturnitat6  lojigi  temDoris,id  eil  dcc^- 
nij  mtcr  pr2plemes,aut  vicennijintcr  ablemcs,proxiini  con/anguinitatem  & 

aClmu 


a£bim  il^uiiim  tadtgwBMflkaigqiitKs  ttkdft  powft^fiEjjiifa  leibiiczfiilfc 
xsLXkmjesLProcuUxfjDJkpr^kmm,  iiiiciiuccenais  Wmf\y1lomtt^^tixk^ 
terueni0e  coiiraiiguinicacem  pQKdmam  &  longi  cempoas  caciciirmuweiiL  JL 
Dmms  Pnts.  £rgo  li  auc  conumguinitas  nulla  iic  iiicei  lieQKoratii credico^ 
rcm,  auL  brcuius  cempus qaam  decennij  intercclleric  cum  cx diirographo  Vi 
£if  r  pcte  iitar,  cur  remiilx  prxfumencui/Nun^am  iiquidem  ei  quj  cardius 
agit  iiiopatancium  eil  cur  non  cicius  cgeric ,  dummodo  agac  incra  cempos 
coiUtii.utum,ide(ldummodo,a  iureagendinoiidum  iic  ccnipoce  excluius; 
iauit  eniin  ius  (tnito  fibi  uiflMpeigie^  duiair «v.  $.|mw  Wrcffr  /.y&«/  8. 

ad  cas  tvntum  viurasfcitiiiet^q|M|Bfi^it  odiofiores,t()etk  quz  c^t^i 
debcotiir»  non  ad  eas  queion      qnodinieceft  ,«iit  in  «woedilf 


Der.iquevc  errorcm  idumpragmtticorom  deccgamus  apetcii!s>;^bBenihd 
cliirographo  ciutum  cllc  dc  vruris,  fcd  cancilm  ex  bdlo  propot-i  conucnifTc 
intcr  dcbitorem  61  crcditorcmdeiis  praci^andisniad  dicm  pccuma  foiuete- 
tur.  Noneltcxpragmaticisquidubicecqumeacoiiuendone  pcobaca  vfune 
4ebeancur,cuau  nnilaineerpeUatio  fecutaiiti  Qiudni  enim  ?  cum  conuen- 
do  iuda  6x>i  nec  legibus  aut  Dontt  moeibuwM^ittaikrSAtyi  ea:ip(a  conuoi- 
ctoprobatnr  pecc&cM^rap^umin  q^ 

auc  erciorprob^ioet<qutltrf  qn^  nc  per  aduerfuiinonibitUnjKKit^Uiohem 
eciam  {aripcurain?  Ergoconcludeiidumeil  promiilasquouisnHMk^vfil- 
ras  t  rcditori  prxrtandas  &  ad  udica.  das ellc,  ad  tincm  viqvic  quincuncium, 
(quj!  i-Lequcntiorcs  vfurx  noiUJs  tcmporibus  runt)camet<i  ex  chirograplio 
pccancur.Non  enim  agnitio  auc  denegauo  cliirograpln  inducic  obligacion^, 
Ica  proiidc  ad  eani  qua:  iam  indudlaell  efficacicer&itne  fi;audis  fuipicione 
cmcen^uniHoctaiacnlbnper  eaceptam  nolo^ \\e  qnideic  ea  c^urographa- 
cia  obltgatiiene  ^sadvAd^  c^ieciscfledioifAttsgainiEttiajanceqif^ 
aucdencgadio£i£biitc^quar  oinnem  (raudisfcpiarlaaedatitufpidaiieQi  .<ac** 
dudatjn  fumma,  viur»pcomilIas ,  pec  chirographiuii  ex  eo  ceiiipoir  ptv- 
ftari  voloqu(xlinconuencionededua:iim  cft,Iolius  dcbicoris  incommodo^ 
&  damno,  non  eciani  alionuB  coediuicun^  q^i»  uec  ipiius  £>rcis  obligaciov 
chicog^aphatianocereu  ! •  j;  .a?^  ;: 

*  '  ERFrORTT  eTrtI  V  s!--''--'-^'-^]-^^ 


VPERIORIBVS  erroci bu s hic quoque nece(Tari6 com^Hni^^iQji^ 
cfus  fiut.  NamveiTaairccia  circa  cnirographarias  obligatio- 
]ies.  PiagmaticispIaccCjBonisomnibus  debitons  pcr  chjro- 
eraphum  exprcflim  obligatis  roh  pnus  tanK  ex  ciurogi  apho 
nypotheca  c6pccere>  nec  coi  kiequ6ccr  hypochccaria  exerceri 
polIe,quamchirographa  agtM£cautdei)cpcu»ide6acoiideniiiandffcte-: 
ditor6  qui  prius  hypothecaria  cgeticnec  nm&  pcarpo&s^  inftiQttt  aftioa^ 
acoconuaItte«p»ile*qp6dex  poAiaAoappareac  chirographarium  pi- 
9iasfiiaile»niadentarhocvnoradoms  pcsccexcuqu5d  chirogiraphaiiaobl^ 
gationiiU'asproriusvireshabcat,atitequ3m  chirographum  agnitum  fic  aut 
denegacuni*  Qiuc  tatioeuidentcs  faiiaeft.  laoui^     tcpoce  m^iui*  coaa 


Digilized  by  Google 


to      ANT.  r  JJrBRI  DE  ra^ROR  PRAGMA  T. 
€t\im  cd^  chirogr.iphum  confcriptumjcontradani  quoque  efle  obiig.icio- 
nem,  ncc  eam  folun^,  Ccd  euam  cKirogriphuni  vircs  habuille  fattdum  clhSc 
confequenter  picnus  quod  in  chnographo  couunc^xxi  l.cred$trtcem.j.C.de  re- 
fni/f.p$gnor.  Na  hcctrciipturi  tideslit  Uirpe<ita  quod  ad  alios  Jtcinct,  m  quo- 
runecem  colhirionuercedcrc  potuitdcbitorJs  &  chirographarij  credjtons, 
tamen  quod  ad  jpfum  debitorem  perunet,qui  fraudem  libi  ipti  facercnon 
poccll,qu.Tnimobrcciores  impedictnecxdie  confcripti  chirographi  obh- 
g.itus  ccnfeatur?  Agnitonimirum  quandocumaue  poltei  chirographo,aut 
per  hcerarumcomparationcm  velpcr  tciUsprobato,  quibus  duobus  moJjs 
probari  poceft  chirographi  veritas  ,  n  per  malam  debicoris  fidt  dcnegetur. 
Noncnima^niDochirographi  inducic  pignus  non  magis  quam  obhgatio- 
iiem  ipfam  lortis ,  fed  eam  qua:  iam  ante  contrada  hiit ,  quaiis  ht  fic  fuent 
declarac:  (icuti  dc  fencemia  ludicis  dici  folec,  non  tam  acquin  per  cam  ius 
vi(^on,quamiusiliu<iquodantehabuic,  dcclarari.  EtverS  quisdicat  icri- 
ptuTPm  ellc  ncccliariamadconftituendum pignus,aucahud  concrad:us  gc- 
nus  lis  exceptJs  concra6:ibusqui  in  fcnptis  hcri  dicuntur;  de  quibus  iji  l.con- 
tratltu  i;,.C.de fid.tnJirMTn.  Ad  lucurani  duntaxac  rci  geftarmcmoria  &  pro- 
barioncm  faiptura  adliibetur  l.comrahitier  ^.D.deDtgnor.  hypotfieca  autem 
nuda  voiuntacc&:  ibio  confciifu  contralutur.  Qu(xi  (i  fcriptura  ad  contra- 
hcndum  pignus  neccflana  non  fuit,  fufficientc  fcihcct  fola  pignoris  conucii- 
tJone,  multomimljnecciraria  cnt  fciipcura:  probatio  vt  in  eum  vfque  diem 
pigJiorisvtilitcrcontra^li vis&r poteftasiulpendatur.Sed  &fincc  nullumin 
cliirographo  diem  cxprcllum  elle,ac  nc  confuicm  quidem,  id  clT,annum  quo 
chiroi^raphum  confcrjpcumcft.  Ncmo  idcirco  dixcric  cliirographum  nui- 
iius  iore  momcnti,  ii  modo  conftct  liue  per  debitoris  coufeflionem  ,  fiiicper 
quasaliaslegicimas  probationesa  debitore  ipfo  fcriptum  auc  fubfcnptum 
cilc.  Scd  &c  pigims,li  quod  in  eo  conuentum  fuit,vaiebic,  &:  quidem  cx  eo  die 
quoconuei^tuni  fitic  ,  non  quo  probatum  erit  conuentum  Kiille./.  ckmtM' 
^emam.^.idem  fudfitt  D.de ptgnor.  Cuz  CT^o  dicamus  duriorem  eflc  dcbere 
conditionem  crcditoris  ciiirographum  proierentis,habens  diem  &l  Confu- 
iem?|^Jametllnuilum  omnino  chirographum  confcrirtum  fuillct,  tamen 
pignoris  conuentionem  per  teftes  probatam  elle  fumcciet  ,nccquifquani 
ciubitarcc,quinprobatioconciaibpignoris  adeum  diem  quo  conuathim 
eflet,retrotrahcietui.  Idenim  generaie  &  perpctuum  cft  in  probationibus 
omrubusvtad  rei  gcftar  tempus  retrotrahancur  ,  quando  non  quid  nunc 
fit  ,  fedquidantea  geftum  fueht  probatum  cft:  Nifiea  probatioHt  qux 
laboret  fiifpicione  fi:audis,ciuufnjodi  fanc  illa  eft,quaf  fit  per  chircgrapnu, 
(edr.itione  ahoram  credjtorum  duntaxat ,  qui  medio  tempore  fupcruene- 
tunt ,  qui  fcilicetiuftam  caufam  habcnt  vcrcndi  nequidin  eorum  neceni 
piariacodic  fa6kum  (it,  non  auccm  ratione  ipliusdebitoris  ,qui ,  vt  dixi,  frau- 
deni  libi  ipfi  faccrcnullomodopoteft.  Quo  argumcmo  diccrcm  intrepid<?, 
fi  i^otij  in  chin  graphum  dcdudti  vencas  non  per  chitogr.iphum  ipfum, 
id  cltperfoiamdcbitorisconfcffionem  ,  autquod hacparteidemcft, per 
literarum  comparationem ,  fed  pcr  ceftes  probaretur  vtilem  cxiftini.-ui- 
dam  foreii<efficacem  pignoris  conuenuonem,  excodtc  quo  chirogra^hum 
conicriptum  eflct  ,  non  modb  in  pnciudidum  iplius  debitoris  ,  lcd  a- 
liorum  ctiam  creditorum,nec  Coliim  quod  ad  debituni  ibrds/ed  etiam  quod 
ad  v/uras  (t  quxchjrogcapiio  promiluc  lint  ,  fiue  abfoiute ,  fiue  inp<£nani, 

quu 
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quia  cellante  fiifpi c lone' frauJ is  pioptcr  vrgeiucs  in  conttafuin  veritati:. 
probauoiics,  nihilcaulli  eftcur  conucntiouis  rai  fiutiu  cmolutnento 
piiiutfttiftus  ciledito^  jpnrfumpuo  aucpotius  ruipicio, 

pragmatici  lo<)uuniur, 

&idebprobarioneiiicontrariamacimittit,6cprobaiioni  cedit.  Nkm&ob 
Banc  cau(aiii«0i)ftitatun^  ci^  m  l.fcrtpturdi  i^^C^uipQMrJn  piitior,bdhf4Wt, 

vtruumintcrcjcceros  crcditoreshypothecarias  IoC;um&  orohiem  obtineat 

chiropTapharij ,  ii  chiroi;rapharium 'quoqiie  pignushabcmr  ,  &:chiio(»ra' 
phuni  a  tribus  tedibus  idonei\  prob.r  iain.v  riibrcriptam  proponatur: 
<]uodeo  cafu  nulla  fraudis  luipicio  fubut.  Ergo  conciudendum  ell  chircN 


inagii  - 

oilm  illo cafu intereft  debitoo^^^^iiiepi  veQim eft  &  debitoceii^jG^ « & res; 
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'Di  tjfmidi  ime  fmd  f^trim  mdimi  m^trii 


Reditoris  pignus poflidentis ius illud  eft , vt  a pollerio- 
^  rihus  crcditoribus  licet  hypothccariis  non  aliter  conucniri 
pofllt,ciuam  (i  ei  quicquid  dcbctui  tam  acccflionum  omniu 
•  ^km^rtisnomuieofiferatur.Qiiienim  prior  eil  tempord 
poM  eft  mie  Yiilg./J.  Lftitf.  /.  pdkUtmmh  8c  pa(£  jt,  ^ 
potm.tn  pign99.hAtMtJA.C,t0d.'HK.  cogitur  aedieor  aiit^ 
rior  pitfdiftiadion^pi^orisjtametnmiiko^iirisfit  pignus,aiiam<]uod 
debetur,  qiiia  miantofnmtis  cft  quodd^beQir»  tihto  aHiplior  eft  jtcitltas  of^ 
ftrendi,  &  coi  requcntet  tanto  magis  imputari  Doteft  crcditori  pofteriori, 
cur  non  oftcrat,  cum  offeicndo  nomt  coiirmarc  uium  p!gnus,aiquc  ita  poft- 
moduin  pcr  diuiadboncm  rci  obiigat«c  con(equi  folutioncm  eiui  quod  iibi 
dcbctur.  Acquidnpofterioccreditorade^^auper&egcns fit,  vt  exphcare 
pecuniamnonpoiutad  oleEendum  antenori}  An  debid  ftii  iaduramaut 
longiofesmocasparicagetiiryiiftMtdnulIa  ab.ibonadebitorliabeat  quam 
qux  ameridr  cieditor  poflidet?  Ita  Andeft.  NomquemiHidHifiakocii^^ 
riorfs  ius  ex  pofteriorfs  conSilKme  immatari  poteft,  nec  eius  qui  tisinkr  ini« 
tlodihgenter pro/pexit  pignus  accipiehdo» quicquam  iiiteceft  dx  quo  poftei 
dcbicor  concrahat,  an  cum  diuite.an  cum  cgcno^aut  an  diuc^  paup^rvc  fit  i$ 
a  qao  conucnitur.Sufficitcnim  quod  paratuslit  vii  iurecommuni.  Neq',ve- 
ro  difficultas  pnftationis  fcjlec  noccre,  ne  Itipulacori  quid6,  quominiis  pro- 
miftor  ad dandu  obhgccur UontinttHs  i^j.^.tl/ud dt  V€rh.M. dicut  n^^i^ 
clifficiUs  ik  expbcatio  pecuiii«,fiKit  vt  eo  miniW[ffllgli>i|hi  tf  iilfitar  cPjK 
quae  ind^  pecmuacQnfiftii:.Quanto  tnini)sergann^^$ghtfi/qdonlliu 
concraAa  eftiQnemadmodfi  enjm  dicimu$,jhiquum  enc  eum  tp^  dx  pnpillo 
nd  cdanaedi,  cog^cipeQatie  pupiUi  pubtttaiie  l^ttftMiUmi^D^fm^x  ttuf 
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'n  pejfe/f,  eat.  lca  ncc  fcrendum  eft  vc  qui  cmn  e^cno  non  contiaxit ,  /cd  cum 
<iiuiwC&:  Iocupleted;;bjCorc ,  ob  id  loluni  iurc  /uo  coinuniquc  vti  piohibca» 
tnr,  quod  idcm  debitot  cum  aiio  tnope  &  cgeno  pdied  cotraxeric.  Cui"  enim 
cogaturexpedtareaiit  ootarevt  augeantur  poiteriorw  aeditons  fawultates? 
Prarfertinv  cilni  ipfe  poliidcat,&:  a  pollenore  crcditore  vltro  inquiccetui:/ 
Nec  dilUngueniUb  au  pct  tradi.ciQuem  poHclIbr  {-adus  llt ,  an  quod  hcquen- 
tius  eic,  pcr  claufulain  coniUtuu,  ciim  vtroque  ino Jo  pollefllonem  vera  ha- 
beat  non  modo  ciuilem,  fcd  etiam  nitviralem,  realem  ,  fic  vt  praeiuatici  lo- 
quuniur,a6hialcm  /.  <juodmeoi%.i>.£U  acc^mr.poJf.H^w  etij  non  poUidcret,lcd 
poftenot  ipfecredicor,  tamen  non  aljtcr  fubiiwucri  poflct  ancerior  agens  hy 
pothei  aria,  &:  alicnain  auojans  poireirionem,  quim  li  ei  polbrior  omne  de- 
bitii  cu  Icgitimis  accclTionibus  orterret,quia  nequc  pignus  vliu  habcre  poftc- 
rior  crcdicor  priiis  incciligitur,  quam  pnor£  dimi(cric,quod  no  tit  uii  loluco 
aut  falccm  oblato  re  vera  eo  quod  debetur.  hoc  aut6  fa«o  pigiius  (ecudi  crc- 
ditons  cum  dcmu  cofirmatu  elle  intelligitur.  Sed  ncc  poftcrior  crcditor  plus 
iuris  habcrc  poccftquam  debitor  a  quocaufam  habct.  Dcbitor  autf  nopor- 
lct  citraoblationem  curbarcpollcnionem  pignoris,  quod  daium  eft  antcrio- 
ri  creditori.  Atqui,  inquies.  poftei  debicor  iplc  pigixis  v6derc,  ca  faltem  lege 
vc  ex  pretio  creditori  ucisfiercc  Quidni  ergo  potletior  crcditor  vendcre  po- 
terit?  Na  &  cum  creditore  poftulite  pignTis  dutrahicur,debitor  ipfe  diftrahe- 
rc  inteliigicur.  Refpondeo  plus  luris  habere  deb:torem,  quia  dominus  pigno- 
ris  eiV,  quam  crcditorc  qui  neq",  dominiu  habet,ncqi  vliii,  vcdixi  pignus,ni/I 
poft  dimillbs  omncs  anteriores.  Hxc  quaqua  ita  funt ,  &  ex  vcra  tritaque  lu- 
ris  radoiic  vcriilime  dilpucacur,  iuiiaiuit  tamc  apud  nos  ab  annis  ahquot^er- 
ror pragmaucorum  exiltimantium  creditorem  antcrior6  no  folu  ix  agat  ,fcd 
etia  U  coueniatur  per pollcriore,non  habcrc  iiis prohibendi  quominus  diftra- 
hatur  pignusjvcex  prcuofacisfiatvtriquc  fuoordine,  hoc  tanciim  addito 
tcmperamento,  vtinc  prius  poirellio  pignoris  antenori  creditori  auficra- 
tur  ,quam  ipliomnino,6(:  ad  vltimum  vlque  quadranicm  fatisfadhim  fit. 
Cui  ertori  caufam  dediflcvjdeturratio  iiiaacquitacis,qu6d  cum  iuspignoris 
fblui  poflic  quandocumque  ,&  quomodocumque  Iblutodebico ,  nihii  videa- 
cur  iiucrellc  credicoris  antcrioris,  vcrum  cx  pccunia  pofterioris  ,  an  ex  iplius 
pignoris  preuo  dimiccacur,  dummodo  fuum  conlequacur,  &  quidem  fuo  or- 
dine,  ncc  pi  iufquam  conlcv  ucus  iic ,  pollcflllonc  lua  priuecur.  Poftcrioris  ve- 
cocreditorisexconcrario  poccft  quamm.iximc  intcrefle  fi  fortc  pra:  nimia 
egcllate  pccuniam  ncqucat  cxplicare  ad  otferendum :  quo  cafu  durum  lane 
videtur  cogi  cum  dcbiti  ladhiram  facere,  li  ex  pignoris  prctio  vtcrquc  crcdi- 
tor  dimitti  queat,  pra:fcrtim  li  alia  nuila  lint  dcbitoris  bona  in  qua*  cxperni 
pofteriorcieditor  pofllc.  Ec  fane  mcmini  Senacum  noihum  cum  vidux  & 
paupetcula:  cuiufdam  docem  rcpetencis  caiifi  tiadarctur ,  hoc  ci  pnuiic- 
gium  induirvfle  ,  vt  aiid.TCtur  pctcns  diftraCboncm  pignoris,  quod  an- 
tcriorquidam  crcditor  poflidebat,nccdcbitiuii  oifcrrc  cogcrctur.  Fauoic 
nimirumdods,  quam  ahoqui  amilfura  cratmul.cr,&:  famc pcriclitatura, 
ciim  non  h.ibercc  vndc  oftericc.  Qua:  fcntcncia  idco  mihi  piacebat ,  non 
fohim  qubd  manifclli/lima  a*quicace  nitcbatur  ,  cum  fpecict  ad  pu- 
blicam  vuhtatcm  vt  doccs  conferuentur  (  xquicascnim  ex  publica, 
non  cx  huius  aut  iliius  hominis  vtilitate  aHtimarda  icmpcr  eil  )  led 
ctiamquia  cx  lulhniani  conftitutionibus  iniquiflimisfanc  j  vcrumcamen 

a^^crttl- 
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aj)AtifTih\ii,-it:iiiiscdfnpafatu «ftj^-t  trtiditoribus  omnibus  kct-aiv£criory^>. 
adeijque  cxpreftafii  hypothecan^  hibdnqbos  muJi^rpriferatut.  l.afitdMu.  li. 
C.qutponor.  inpi^nvr  hab.(^\jQm^d\vod\xm  pluribus  a  nobjs  comprobatum 
elt/i^7.C<7wVff.M;>./6.Stdextr3  caliramdoiis  nuh^quam  patiar  tain  apeitc 
vim  ticri  lcgibus  vc  nefao  quo  xquit^itis  prScextu  lura  omr./aqu»  excant>n 
bb^iindlcrisD*  iuieoffcrencii,cotiocllantur&:  aiitiqiitittur.  Qius  enim  po- 
fteric)!:  axrdicor  nori  haric  potiiisVianV  clig9t^iitfahendl  p^gnonsi  quod 
nuWo  ruoincommodo  fa^kurus^  fit,  qiiam  peeiiniaf  pro  cfebjto  oflcrcnija'?  Ec 
timcu  ids  iHlid  quod  Scnatus  noftcrtn  caufa  ddt<ium  /irgulari  eafum  priui- 
icgio,nCL^niil  concurrcncc  paupcrtatis  fauorc  induxcrac,paulacim  a  praj; 
macicis  nol^ris tradurii  cl^  ad  omncsomnino  crcdicorcs ,  tpancunuus  locU' 
plcces^  adeoqne  ijuod  magis  miEiim  eft,  hcec  itia  fii  it  bona ,  eji  quibus  pofte- 
fioriscreHitori^ir.Ucmnitaci  conruii'poflit.  Qua-  rcs  impugnat  maxmic  ^ti- 
htatcrii-noi^'tiinttim  t^cbironyj-lcdcf  am-al/orum  crcditoruni  pdrtcKiorumslI 
quMlht,  qaibus  Wauiliti^  ca  pgif<>ri$!dii^ra^tit>  fiac  proptercxpcnrQs  pubh- 
cirumaaiomitTi',  3irfaudimi.1,  qaarex  iis-debcfiiur.  Ncmo  cmmdubitat 
qnin  ripollcj  cx  qaacunquc  caafa-diftraclrio,  quir  bona  fidc  fadaclt,pcr  aiios 
crcditotc^  reuocctiir ,  rcftitueiidurrj  fit  cmptori quicquid  lili  abeft,  liuc  cx- 
trancus  ilic  fic,  liue  isipfttrtthtori  qlii  pigiius  dilhahi  cilrari!t..Vndc  fieri  ne- 
cellccft  vc  caiuo  imnus  ht  in  bonii  debitotis,  acq^Lic  JcapolttTiorcsccedicorc^ 
in  damno  morcncyr,  quibuvrajcisfien  fojtailis  po^tuJirct,  ii  1^5  commune  incer 
piJorcs  locum  lubuillcc.    Etii  ciTTm  ncquc  dcbjcor  ncquc  poiierior  crcdftor 
vcjidicioncm  pignotJ^  uupcuu-c  pot^  /.  i.  cr  iot.  tit.  Dcbit.  veni,  pign.  tmp. 
nonpofi.l.vU.C.fiantuf.  crcdit.ptgn.vcnd,  a-quum  umcn  clt  crcajcoiibu-; 
oiiinibus,adc6quci^iidcbitoricovfuli,qur.ntuni  ficri  potcft  cx  juris  coQi- 
muuis,radonc,.ncqucprolii^nduseiV.a^^^^^^  quMus  ii^be.c  prohi- 

Wcb  dil^rAa;onispi|^5i6ru,  qiio;  '  ■:urc  fuo Vt.irur;  fi'faucre  vtliL^dcbupr^ 
nenouiruinixiiu&rfau.luXiToiiu.K.cllh  "  H£  Quod  vi-riWir- 

macici  prb  fejtentia  ifiia  tiiciVda  afitW  unL  te//^  ;  yo  dchitoj7i!.de  boti.  L/or. 
iHdu.pojU:\hi  fcriptiicft;  iliiquljs  acdjt6i^>usf^tisficri  dobcfccx  bonis  de- 
bitons pro  mcnfura  dcbici,  ridiculuni  cl^.  I^ci tuVeC  cnin^  lc.x  flla ,  \X  di  totus 
iple  titiilus  ad  chirograph.uioscTe.iitores.pcflbii.ilcni  dilntavat  adhoncm  ha- 
bcntcs,  non  ad  hyporhccarios.  N4  uUcr  chrbgi.'ip-harios,nullui  ordb  <;ft  ciim 
par  lic^iLsomnuun,  niii  il  qui  luitpriuilcgiarij  eVpriiiilc^ aiii  debiti  clufa.  /. 
prttitle^ta  ^i.D.coJ^ufk^am  hi,\t^m  c  ,  /dlijs  Mjlus  eft  in 

policllxoi icm  bonorum  dcbitoris,  onSniiim  non  ■  ui-. ij}^,^ 

vnuj  Fi.b.  dercb.  ofitor.iudic. pofild.^NnvAiiU-iiy^io  lui  quiiqllc  dcbui  m*efura, 
quodG.nliidicunt  ^  fi/d  cir  iJture.  Ai  iiiter  hypotI\ecaiio$.x?rdo  tcporii  fcr- 
U.ituvvt  prioLibiis  priorc  locq faiisficii  oportcat ,  &i  quiacm  in  foliddhi  pcr 
ius  dfftrendj',  fi  uuiiti:>'iis  poltcriorcs difti  ahi  pignora  yclint ;  qui  iTcil^ et  ncc 

iaDhftl'^,Icd  diihjiTo  demuin  priore  treditoirc  ius  &rpi^niij  fequcniiUrii  toa~ 
ftrrti^tifr  ,  niii  fortc  c|uis  eadein  .iiidada  cotuericJcrcvelit,  Etiam  chjrogra- 
ph-.iriis  cicdjtoribus  nullain  liypothei:a>j  habcntjtusi  prtmittci-.dum  cflc  vt 
pctac  dilhaifiipncm  p^noris  abaijtcriQre^ircditorepolIc/lj.  Eadem  enim.  hk 
vrgetipquit.-.silla, vciineantcrioriVciKdicoris  incommodo  r.vteris  ficisfiat. 
Ettamtfnnemonon  videt^^nulto  majpi.saljcnum  vidForcaiiujsratioKc,  ncc 
pr.lgmacicn  rpli  negarcnt,  fi  rion  cxchirogr.npha[us  crcdiioribus  Faceient  hjf- 
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.  p<?ti?*<»W^j  MidiMinlo  U4;ita^\  hx^^^l^^ca  cx  foh  chiiogrjphi  agnicipiic.vt 
.  rvfipiiuUw h.En<fr,\.  McluU. r*cfitt^ pio  ^ii^niapcjisyiJctui, quoil  fcripiu  ett 
i^i  L^uamtHsG.  D.i^ pi^^npr.nH.  fci^Lipdnin  Aculiciiii  (ciiteiiciauijcog^iidu  cjj 
cauf.i  creuiLorcm  vcp  jj^nus.vtdac^Qujd  c:iin),  mquii  lcx,  li  multo  nmuU  iir, 
quoddcbcatur,  vk  luxiie  pl^nsY^nirc^ionitpignus,  quani  poilei:  Scd  chfcr- 
uAndum  eli,  pri)iiiM^*r(.*ntciiti;iji»  Jjl^ii)  Attl;ani  co  Ipco  cvjicoh^ i  a  ToUo^ 
niajiq,ctiunhttnia»iu*»  vi<i^5utcogi  cre.ditorcui  piguus  vcnderc:ac  mcIiuscA 
le  vcdebitor  i^fc  vcudac,  &:.p:edifori  radstaQa\.  Cjins  lutcui  pemiictat  po- 
fteripr»  creditorj  vt  vendac,  p,ti)5  ncc  dQUuniu  habcat  ncc  pignus ,  vtdixj  uil|^ 
pplVdim^lbsancciiores.ciCf!»cpres-'Deindcitareiiiiire  Atuhanuni  vno  lUq 
cafu  quo dcbitcwt  foluendo  non  ciVcc,  id  eft  debitum  oficrre  non  pofTcc.  Iccin 
quonon  polletpignusalip  cetnpore  taqti  vqnirc.  Itaquevelcx  illo  niawnic 
iocopraguiaticocunicrrorqonuincendpsd^.  Sanc  teuipciauKMUun)  raitenf 
hoc pragmaticLs qupque placeic debcrec, vc<odcinu &: vnocaru  pollct cre- 
.^lilor  po|U'rjbr^i;ltra<iVjoucnxpignorispcccre  inuito  anteriorc ,  quo  pcr  egc- 
iiatcni  inipediiecurine  ortcin:  pollet , ucc  alia  bona  ciTcnt  dcbatoris ,  in  qu« 
hypodiecaria  cxcrcere  Ucerct,  nimirum  vt  a  iure  comiiiuni  quam  niiiunuiiu 
fieri  poirec,  reccdcretur,arg.<i./.^«4»M<//  G.D.depigmr.aCl.  Dc  qua  ii  pluia  vi- 
dere  voles,  lcgenda  funt  qu*^:  fcripii       Conici^^ap.  i8. 

""^  E  R  R  OR  QJ^IN  TVS. 

'  i)e  ^i^orisvendiionefa^A^tredttorm  iure  treditoris. 

-  .  -         ......  .\\  ^     .  i    .  .       ...  * 

[EpARAKDAcfl: pignoris venditio qua:  fit  a 'creditorc iurc  credi- 
,  coris  ab  ca  qux  fit  aucoiitatc  iudicis  poftulantc  crcdicore.Priore  ca 
I  fa  li  vcnditio  ric^  re^lequc  ia(fla  fit,  id  cft  noii  foi iim  pro dcbito,fcd 
cuam  fcruatisn:)iennibus./.4.  C.de  diJlr.pigft.l.jf.C.fi vendit.pigmr.agat.fccM- 
rus  eft  cmptor,  nec  ab  aliis  creditoribut  poltcrioribns  inquictaripotcft./.r.C. 
fanti^,  cred.pifn.  vendid.  licct  alioqui fiituru  /it  vt  morStur  in  damno, quia 
110  aliud  ius  h  ;berc  poirunt,  quam  quod  fibi  qiisriicrnit  cx  perfbna  debitoris. 
Empcor  autem  non  a  Jcbitorc  ius  habcrc  intelligitur.fed  a  ciedicore  qui  ipfe 
veiididit&  quidcm  fuo  iurc,  quiqiie  tamctfi  dominus  nPh  iiicfit,  plemuii  ta- 
mcn  douiinium  tranftulit  in  cmptorem',qui.i  vcndidit  c.k  yoluutatc  dcbicdns 
qui  dominus  ^nh.f.jni  a  crcditore.iS.C.de  dinra£}.pi^nor.Hic  cninVvnus  cafiJi* 
cl\  cx  iis,  incjuibusille  qui  hon  eft  douiiniis  t^ansferrc  dominium^niliilomi-. 
nu^poteft.$.i./zi/?/r.  jut(r.  alitn.Uc.  velnori.  Et  .id  hunc  cafiim  pcrtincnt  lcgcs 
ornnes  cju.r  funt  fub  uzxiVis  C.de dtfi.aS}.pi^of.Stanti^.credit.pigmr.vendi£(^ 
Cfedit.p^^or.  eui[I.  nihi  deifer.Si  pendit.  pignor.  a^at.  P61\eriotc  ver6  cafu 
creditoribus  pyftcrioribus  offer^di  iu.sc6petit':jd^*rfu$  eivptorf  ctia  cxtfa- 
neum.  /.j  ^.i.de  di^atl.  ^i^or.quiaemptornon  a  dfc^ctfitotCjtk^ 
re  Fada  vcndiyocfti  fcd  i  dcbicoie  ipfp  caufani  hal->ci'e  ihtolli^icijr.  JFacbpm 
cnlm ludicis  ciiius  autoritis  rritcrueiiic,  ccnfecur  la^um^p.Trtis,id  clt  dclj>i-. 
toris,  cuius  rcs  eft  qu£E  diftrahitur,  haud  fecus  acfi  ipf?us  quoquc  iudicis  au- 
toritate  pignus  conftitutuin  ellet./.i.c^  i.  C.fi  incauf.  iudie.pign.capt.  fit.Xw- 
Uc  illud  etiam  fit,  vc  eui^a  re  vendica  debitor deeuidlionc  tcncatuf  ^ perinde 
acfi  ipfc  vendidiiIct././7<i^r4/(/4W.T3.  C.^^fM7.ltcm  vtqiuhiuis  crcditoi^ 
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pigi^oratam  rcm  vcndk  jiuccrtduoff^,ea!niprcctViCfcriiitp«(e'j?intYcr 
.liiiim  nocjiicitjtanien  c*t»ereWiiie  diibio  pnfTic  fi  dcbitor  if^fcaut:  uKfex  iiomi- 
rc  dfcbitorisdilhahat.  i.^^ui  ftib  $rrM^in(,\o.C.de  dt/hnll.pifnoT.  EWo  lll*- 
:ioin  pretio  vltta  dimidiam  intcrft^nentj  nec^nc  v\y'.  ell  crcditores  ptjflorjc- 
res  iiTjplor.ireauxiIium  nolKtconftitiitioniiad  rcfc.iiuienda  ex  cac.iiifa  ven- 
ditioncm,  quomodo  dcbicoriaiecelle  eilciJ.aiC^gre/imii  vendif.  cjiiia  falufl 
hnbent  iuscommune,qaodnon  rimilitercontingitfopcriorccifu,  id  cft  fa- 
^6ka|>cr  creditotemiprum  vcTidiuonepropridiiin?,tfubitiam  ncquc  oftercndi 
Uis  vll^jm  Xi\^t^idU.^.mfrpKil>.l.i,C.fi'/mtujureit.  hcqiie  ^ditioncm  ab 
alio  fxiAaiti  rcicindercalius  potcll  quii  vcnd/tor63proniiilum  ins  habeat. 
I^ofttriore^  autem  CreAtores  ab  anBcriorc  nullum  ius  hab<?nt.  Simihter  d/cf- 
diini  eftincra  fenieftre  quod  ftatutunoftrodebiroribiis  dJiti  cft  ad  tedimen- 
ti.i  pignora,qu£t  iutiicis  aucoritatc diftrada  fucrik,  ius  c(le  poftcrionbus  cre- 
ditoiibushicndi  pignoris  &  olFercndi  empcori  quicqujd  ci  aixfftjcumlc- 
guimisjcceffior»iibas,qi>iavtconficmcntfuiim  pignus  vti^folUintiiirc  debi- 
cocrs. 7. {.C.ifuipctior.tn psgn.hah,. Debitor autem  cotum  lifcud  Cempus hberfi 
habcc^ ad pignus rcdimcvidum. > At  ll vcndiiia pignoris abipfbcreditore  facta 
edec,  iille  ctcdirori?  iiitUumr  luaidi,  aut  vt  mehiisdicarnTcdimctidipfgnons 
i us  haberent  pt^fteriorcs  crcditorcs, quia  nccdebicor  h.ibcret'j  cum  icmeftre 
illuci  i^acucarmm  ad  publiciw  tantam  auAioncs  j-ercineac ,  quit  ipfius  debico- 
ri s  nomine  fiunt,  non  cdam  tt  i  OEiCctas»  quia  iu?c  rednnendi  lus  naberc  alius 
ptiucft,  q;iam  qui  vcnditlic ,  aac  cjiii  cc|iTfecor  iurc  vcndijcorfs.  Et  faV(C  fuit  ar- 
qiuilrir.um  .igi  micjiisami  debi corc,  cuiusinuiti  ta^luiniudex  fupplctin  v^- 
denJo pignore,  quam  cum  co  cuius  fadhini  &  cojifcufus  intcrccllit,  116  qni- 
de<Ti-iw.'vendeiido,fcd  jn-dandacieditoiiliccnda  vcndendj ,  quam  vtiqucdc- 
dille  vidctur  illo ctiam cafu quo nihil  de  vcndendo pignorc ditium eft , dum 
nc  in  concraiium  nihil  Ai<\.\n\\i\i,l.'\HD.de pignor.  atl.  fibicnim  imputet, 
qui  cu  crcditorc  ficcontrax;c,ciquc  vcnditioitis  fiicicr.dxius&:  facultutfi  aut 
acdit,  autj^on  .ibihiliccrinTpollctid  faccreper  conucncionem  l,yD.<piAYts 
pii»(jr.  Adci)  vt ccia  ficrcditorisdoius  &:  collulio  interceftcTic  i.i  vcndendo, 
ninil  tanK?n  aducifus^cmprorem  conftitui  dcbcat  quamdiu  creditor  ipfe  in- 
dcmnitati  prxftandar  idoneus  eft.  /.1.5.4.  ^.%.C./i vefidit.ptgn./i^4r.  Ift  cejpin- 
/^.7.C.«/p////7r.p^w.  quiaiuft.useftdcbitori  tcnericum  qui  cum  dcbitorc- 
c6traxit,quam  eumquinoncontraxit. Pragmatici  tamcn  noftti  marMfefta 
iunsigi!orationodiftin£iioneni  hic  nuUaadmittentcsfic  paflim  loquuiitur, 
vc  dicant  lurc  crcd.-oris  eum  v^dere  quo  pcJ^ulaiTte  venditio  fit  pubii^a  aii- 
dlione.  Indequeal  j  errorcsquara  plutimi  n:ifcputur,dum  legcs quT de ctc- 
ditore dillrahcnte tradant,  ad eiun  caftim  accommodani , quo venditio  fiat 
pcr  iudiccm  nomine  dcbitoris  poftuJante  crcditoie. 


J)e  tterata  pignoris  venditkne. 

'  i  ;    ; .  - 

Ro  xiM  E  djximus,  cum  qui  cmit  rcditoie  vendente  iure  credi: 
coris  fccunim  elle,  ncc  a  debitove  aut  poftcrionbus  dcbitoiis  acdt- 
coribusmquietari  poffeadq^e  vcfJlTmiu  cft  /.i.c^  2.C.Jiant$.crtdit, 
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ppgn,^'dtdJ.i.,infiuncip'iTit4f  4«^  illc  ti^itiim  catus  /excip/c>v 

dus  dt ,  ii  conUfi  bonA»v f¥i^«l V IK^'  /tfm«1cis  rokmilbus  creditoi-  venJjJerJC 
pucaignpraiu^  •ucnJicev  citcunHjpotoadebitora  ,&  eoipcor  itaudcn>  paro.c^ 
^^^mml^^Cdi^^iJh-pi^^f^f^-  i\H^)^A-pf»*C^v^^^n.  <^»*r^Nimiruiu,li  cr^- 
dicor  noii  lic  rc^uenilo  ad  i>)<^<:mnitacem  debicon  prarllandam.  Sic  eimi; 
a^di^  fi«hct0idi*^^^^)^<i\i'l*c^  Wai«  hoc  «iiii  ikutr  compew  i6iio 

debitor;  adreupfiiJ3da^fl»"iMa,  quarriiala  fidc  gdU,cfle<olUtev 
4Vuumquoi^i/?A  ^amwawodwoMCuiB  aj^p^ucfi^  linbcri  opd6- 

c<ac,ica  p<7^i^ftK»4His<rQ«iitoiti^S'«o^^  habemibus  prolpi- 

ci afqutf;ife*t  vt ^pdem  ^cpe;MWi&  cxiccrjti  pjgnorirfdilhatone  fuiim  cqIi- 
licjmpoiliw-Ec^ijWKiirvfipmuil^^  m  dJA,C.fi/$m<f.mdi^.ptgn.zeHd,  Veii- 
duo.  peiigittcripiflm  cred^torcrii  pigiiioreKpcdiiutioji^m  nypotheciri^  po- 
ftcnoiiJiipPfpIicjiorj^QAlc.  nemo  dobitat  tfuiii  oon  alitgr  abliolutc  vcruin 
cilcppljicoCjgam  iippoc  vendicipxicc^redcique  iaf^a.dc  Licct  etiam  tum 
cut9H»ail«  <{olum  qiioque  p.iiticipaiiao  em^re  >hadh}nus  emptori 

ibiici;i)\«Y|  Yfc;9cln|>itins  itx)ivctar*  eiimr|si^dakiar,^^ 
t^t<H)i^i>UCi«f:p6UvdcrcdKor}^us  cxtedusA>  ipiibi.icieditore  qm  mal^  vi^iif 
didi(i|«^lafti)ps»poiIe.  Accilfn^pofhihutecred^  pignus  autorit.irc  iu<» 
djcwii  dilhdc^um  hiU(qui  frequeuu/Iimus noilcis  tcmporibus  diiirahendo- 
tiun  pjgncicumjnos  oil:  vix  enim  yiiitaeiuc  Vt  credicocvcndac  iure  creditocij, 
qu^vm«srujjliusclibficanibabcacet|am  ciun  nihildidum  eft,drftralicndi  pi- 
gnofiks  J^^acuUAtem./»4^^p^<fwar./f^.)qiicnr>adinodum  dcbitoi  ip/e  noncrc- 
dJtor  vciidciieuHtlligitur,  ica  cucnire  iicceilceii  vt  perindc  falua  lii  perfccu* 
aopigiic^|x>ftcnoctbU8i2redjDoiibusaducrfu^ci3iptorctn  quo  pignus  lajii 
(cmcl  vcpditiun,  quaucumuix bona  Hdc itctum diltrahatur^ac  fi  ab  ipfb  dcbi- 
torc  vcl  venditum  ellct  vcl  datuin  iu  folutum.  Quod  lifedlum  fLUllet,  vtiquc 
dubitari non  oportcrecquin  (a£ko  debitciris  adempta  pbfteriori  crediton  a- 
dbo  non  ellet-  Nequccnimficrivnquampotell  vtquistacto  fuoalienam  pe- 
rimat>aclionfem,aut  vt  dcbatonuap  pactioiubus ,  crcditorum  iun  derogciur.  l. 
debUoruTn.:.^  C.  de  p.iiU.^.asr.pitfi.  C.  dt  rebufs.ptgnor.  Ncc  dillingutmus  an 
ac.Jujoi'  tjvfc  vice  exua:ici  cmcritquaiiin  iolutum  acccpcopig,r.orc,vt  m  /.i. 

f.'.C,/%t^  faufjiidt^.p»gfi.Citpt^/b.  an^ius  omnwiocJctranctts,  Nain&  li  de- 
bitor antcriori crcdicori  pjgnus  in  folutuni  dcdillct ,  non  idcirco  pcrlccutio- 
nfiiby^pothccasiam  poftaioricrcdicoricompccaitcm ,  aut  putiiis  oltcredi  ius 
(quod  (ufam  compccicancc  oblationem  &  obiignationem  debiti ,  qua*  ipfa 
d^ir nm  ilidiicit  hypothccam  &^hyjioihecanani  pra  fccundo  credjlore )  pcr- 
cn^iU^diccrccur,  n.on  magis  quain  ii  aut.il  jprorius  extraneo  vendidilicc,atit 
poftctioii  cicdicori in foiimim dodifliii; dJ.uCfiuMttcf.  credn, p^p.vendid. d. 
f.^.ti.de  dtflr.pignor.  SicutiSc.liipnniocreditori  lccuiidus  obtuiiilccatiLjuetta 
pignus  cor.firmallct,  aut  a  prjmocrtditorc  riic  compar.iiret ,  non  co  minus 
ittUiido  crcdTtori  tertiu!»  om:rrcpoIlct,qii;imui.s  emptioins  titulo  fccundii  ; 
tcnucritpignus,qnianoficani  .icq6ii^nd¥doliAnij,<^iamfciuandi  &:  cotir- 
mandi  pignoi  is  fui  c.iufa  pcvjjniam  dcdiflc  intciligmii,  l.cum  feru^ndus. 
i././?f.M/qaodctiam  o*feancTin'<j3  qul  fucCcfTit  nihis  fidciulforis.  /.  cod. 
Im6?:in  fi''''"i'^'>rc quicmit  a  creditorc.  Hiccnimlicctcmcrit,  n^^^U 
li<|iifishalx  .  .cd cxtT^tieoihir^7t6ril/.y7f»4wi4r«.59.  $.  f."t».  f^dSim^^l 
oil^rii  rtrcrre  vr>tcf^  m  debitor  ipfc  |?nitjat.1  padionc  pignus-dil^rahat,vin  a|>- 

P^iltbr   IX  Jt43itodsitVt}^antciud4ce,&cfcditorfc  wguircmc? 
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DiflferentiatantiVnineocft  qabd  hoc  poftcriorc  cafu.venditio  piiblic^  fit, 
lolet  aureni  publicarO  vendif.onu  maioc  cfte vis,  non  ioiiim  propcer  inteiac- 
ntcnteniiudicisaiuoiitatcnijfed  etiam  quia  cxteri  creditorcs  C(imn;jrcfo- 
tuerintidqiiodpublic^  hebat,  nitcrcederc  pro  Cuo  iure  hbiq-,  prolpicerc  po- 
tuerunt,  non  ad  impediendam  pignons  vendiuoncm,  quam  creditor  antc- 
nor  vrgeret(n6  magis  enim  polluntimpcdirequ^  ipfe  dcbitor,  vt  iupcrio- 
recapitedi(^meft)lcd  pluris  licitando,  aut  aiium  emptorem  fubLicicndo 
piuris  iicitatimim,  vt  exprecio  vtriquccreditori  comniodc  lausfieri  poflet: 
qu6d/i  no  tecermt,vidcripoliuntiusiuum  remilillc,quomodo  fic  ij  omnes, 
qui  rem  libi  obiig.itam  tiillrahi  non  fblumpatiuntur,iedctJamc6{enriunt, 
LficMt S ,^.non  videtur.D.^ntb.mod.pi^.vel  Irfpoth.  foluir.  Eui  enim  cijm  pn-^ 
uatavcndicio  fit,  non  ex  eolbIovispignoiiscxnnguitur,quo-l  crcditorven- 
diuoniadh.ieriteamque  rciuent,niricuamexpre/nmc6(enrcrit,  quia  potcft 
diccre  ideo  le  adfiiillc S<.  tacuiile  quod  lciret  ius  fuum  durarc  d.^.non  vtdetur. 
Tamcnincerpriuatas&publicasvenditionesiiac  parte  iiitereft  iiadenus  vc 
quipubiicamvcnditioncmrciuitrnusfuumexecutus  non  llc,iilud  lemirulis. 
inteliigaturjicetfuciitanteriorcreditor,  multbmagis  li  poltcrior  Fuit:  aLo- 
aui  facilc  dccipiuntiuri)  qiu  ad  pubiicas  au<Sbones  accedendo  hdem  pubiici 
/equuntur  l.fihypothecai.  %.C,derem$fi.pignor.i\m(k.  \.aitprxtor.y.§.  ^tta/trum, 
t>.de  mimr.  Veriimenimnerb  conftat  lioc  tum  dcmum  rc£te  dici  cilm  6c 
programmateadmonitiruntcreditoreSp^t  venditioni  pignoris  adcllent,^c 
adfuerunt.  Alioqui  non  poirunt  videri  obiigauonempignoiisremiliftequi 
ncc  ajdmoniti,  nec  prrrfentes  ftierunt  cum  voxprjecoms^vtdici  /blct,paucif 
mnotefcat././teo  tempore6.C.de  rrwM/?./>/^wr.quamquam  li  prarfenresFueainc 
lul  necefle  cft  admonitioncm  prarceftilie  vtiusfuumrcmiliHevideatur.No 
enim^ccrtioradus  eft  qui  fcit././$.f/r.<itf  4^.^wpf.  Igiturnonocebitpofterio- 
-  ribns  creditoribus  vcndiuo  pignoris  fafta  ntMnine  debitoris  iubentc  iudice 
&poftulantecreditorcanteriore,(ici\miila  fieret  ipfi  ignoraucrunt,nec  ius 
fuumcxequipotuerunt.  Proinde  poftulare  poteruntvt  idem  pignusiterum 
diftrahatur,iifort^aIiusemptorinuenietur  quipiuris  licitari  veiit,5edita  vt 
nonpriiisemptoririolleflio  auftcratiir,  quam  ipfi  piorfus  fatisfadtum  fit& 
rcdditum  quicquiaeiabeft  tam  precij  nominequiim  acceHionum.  Contra 
tamenvulgopragmaucifcnuunt,exiftimantcsnonahterpcmiittendum  cfle 
vtpit;nusiamrite&(cruaus  ibicnibus  vcnditiim  iteratb  diftrahatur,  pufte- 
riori&us  creditoribusvrgentibus,quam  fimagnaaliqua  «quitas  ita  fieri  po- 
ftuIetjVtputali  ixlioimmodica&vltradimidiaminteruenit,  nec  alia  ratio 
fitconfulendiindemnitancreditorum.Quam  in  rem  abutuntur/..e.C.y74«- 
tif.credit.pif.vendid.ybi  £criptumCft,  OhUg^atapignorij  iure,creditorerene  eU' 
firahenti^deUtoremvofieaernptmpreciMm^jnentem^ve/creditori 
uincere nonpoJfcSed iam  monuimus in fupcrioribus,legem  illam  vt&:  totum 
lituium  adcaspignorumvenditionespcrunerc,qu2a  creditoribus  fiunt  iu- 
rc  crcditorum,  non  adiiias  c]ua:fiuntpcr  autoritatem  iudicis  nomine  debfi 
toris,poftuiantccreditore,quaiiimdiuerfam  cllc  rauoncm  conftat  cx  /.i.eod, 
I»/. non 'qu ide m  quod  addebitoremipfum  attinet,qui  fa^m  iudicis  non 
minVisquam  fuum  proprium  ratum  hat)crecogitur.  fed  quod  adpoftcriorcs 
creditorcs  qui  licet  a  debitorc  ipfb  ius  habeant,  in  hoc  tamcn  mclioris  ton- 
dicionisfiiiit,quodncque  corum  nomincncque  iis  vocatis  &  pracfcnribus 
f^av^diuo  eft.£cideonon  magis  nocere  iis  dcbet  quod  a  iudice  debicosis 
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noniinc  faduni  fiiit,  quain  liadcbitore  ipfo  iis  ignoraiiubus  Hiduni  eflec. 
Sed&quoJ  aclclebitoreiu  atunct  hodic  multum  rctcrt,  an  dcbi tur  ipic  di- 
llrahat,autcius  noinine  apparitor iudias,  an  vcro  creditor,iurc  crcdicorJs> 
noncquidcin  riiurisciiulisracioncm  inrpiciasjfcdpropccr  ilatuti  iiDriri  Jus 
nouiun,  quk>ddeb  turibuslciuel^redat  adrcdimcnda  pignora  qux  iudicialj 
autontitc  diftracla  furit,.non  ctiem  ad  rcdimend.iea  qua:  cx  crediuMribus 
qiiifpi.iin  mrcfuo  vcndidctit,  vt  fupcriore  c.ipitc  diximus.  Errant  itaqirc  co- 
tocuio  pragmatici ,  qui  ad  vendiUonesjlIasdcquibusllatutumnortruui  lo- 
quicur,acc6moda.  t  cas  Icgcs,quxdc  venditioiubus  pci  crcditoicsiure  pro- 
prio  tacVis  loquuntur.  Aconmiodare  potius  dcbcrcnt  T$t.  C,(i  tn  <aup'.  tmdtc. 
ptgn.capt./ti^Sic  quar  Vipianus  (cribit  in  l.k  Diho  Pto  ij.  D.de  rt  md.  Lili  eniiii 
loci  illi  IcKjUuntur  de  pignoribus  capiasin  excutionc  iudicati  &  ipfa  iudi- 
cis  autoritatc,non  exconueiaioncconlUtutis,  tamcn  c.imdcpignoruin  di- 
ftracboncagitur  quqfic  impcrio  iudicis,niIuIomnino  rcHrc  an  a  ludice  ip/b> 
an  adebicoreconltitucum  tuerit  pignus ,  nill  quod  prxccdentc  coiiuci.func 
pignoiis,nilr.cccllecllt:onllitaipignus&:c.ipia  iudice>(cd  quod  conuciitio 
conlljcuic,capicndum  cll.  Nec  quoti  cicra  icnccnciam  vliain  iud.cispignus 
conuencioiuic,ex  puulico,  &: auclicncico  inllrumcnto  diihahi  iolcc,  aj  rcjii 
facicld  enim  fic.id  linulicudir.cmcxecutionis iudicati,|K>Aquam llatuti po- 
tcllate  induclum  ell  vt  inlhumcntapubLca,&:  vtnol^n  vcxancguarcncmia- 
ta.habeanc  vim  lententi^ ^c  condcmiiationis: ac  li is c]ui  coram  notaiio&:  cc- 
ftibus  profclliis  eftfc  dcbcrc,confcllus  dlct  in  iureifc  apud  ludiccm  le  debi- 
corem , i]uo  cafu  vciqMC procondcmnaco habcrcciu:./.i. D.de fow/Syj.Uaquein 
caulla  iudicati  pignus  capi  intclligjtur,  quod  capicurin  cxccucioncm  iiiilru- 
mcnciguarencigiaucorucncioncmpignorumconuncPCis:  nam      r^jix:  cafu 
iudicis  autoricas  ncceilaria  eft,  adpcnnictenJam  pignorisdillraCtionem^i-.ill 
ciim  executio  fic  exd  plomate  principali  quo '  DcdcbitisappcIIat.;Hxclo- 
ladilfcrentia  cjuod  hoc  cafu  pigiius  non  conllituitur  pcr  capioncm  vcpotc 
iam  conllitutum  pcr  conuenuoncm,quod  tamen  li  coucnDo  nullafubeilet 
pcr  capionem  ipfam  confticucrctur. Ccrtc  tituli  illi  D. dr  CDe  dishaEl.pign. 
nonadaUasdiitradioncspercinentquamtjuar  fiunc  h  crcd:toiibus  iure  cre. 
dicc»rum,vt&  proximocapitc monuimus.  I"icc]U^iilTimacnimerat,ncdicain 
aflidua,conuentio  illa  intcrdebuorem  crcditorcm,vtcrcditoripignusdi- 
ftrahere  licerct,  qu9&:  c. nn  omilfa cft,hal^tur  pro  cxprcffa,  adcb  vt  ncc  ab/b 
lutc  conuenircp<)lIicnelicerct,ncc  ruifum  valcacpignus  cjuod  f>er  crcdito- 
rem  diftrahi  non  ^oie[\l.^.s-& C.D.de ptgnor.a^.  Et  mirorhaiKdiftrahendi 
pignoris  lormamindefuetu  ■.incmabullc  ,  cilm  creditoribus  longc  vciLni' 
ma  fit.  Nifi  fortc  dcfuccudini  caufam  illud  dcdic  quc»d  cum  non  (empcr 
pignorum  emptorcs  mucniancur,intcrcft  crcditoris  vc  po/Jic ipie i>er fe 
mcrc,  aut  per  ahunv,  <]uod  lacere  non  polfcc  fi  ipfe  vcndcrct  lure  credi- 
toris:  neque  cnim  pollec  idein  elfe  empcor  &  vendicor,vc  in  fuperioribus 
di/puuuimus.  Nec  ad  aliam  viiftrahendi  pignoris  fpeciem  rcfi^rendum  eft, 
quod  fcripcum  lcgimus  inl./iinhoc  14.  €od.  de  dtftrail.  pignor.  Si  in  hoc 
quud  iure  debecur  fansfadum  non  fucrit  creditori,  dcbitore  obIigatA$  cea 
ofl[Idente,aditum pixfidcm  prouincix  iulfurum  diftrahcndi  facultatein 
cri  crcditori.  ScnUis  enim  cu,panes  iudicis  cas  cflc  deberc,  vc  iubca^ 
rcftitui  pignorispollcllloncmcredicori,qii6poflricillepignus  diftrahcre  fuo 
iurc.  Ncc  ciiini  CKdicorpigims  vcndcrc  poteft,  eiuique  doniiiuum  tranf- 
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fefrein  emprorcni  ,ni/i  priils  po(Tcllbr  fiikus  ,vt  cmpcorcm  (iibindc  poflic 
induccre  iii  vacuam  polIcirionem,quomodo  rcnptuincft  in  lcgc  pryceden- 
tc,  Nani  mulco  faciliusclt  vt  quidominus  nonert,aliumiaciatdominum 
pcr  poflcllionis  tranfiai:ioncm,qujm  vt  qui  domiiius  cil  in  «lium  trarste- 
rat  dominum  (ine  poircHionc.  rJane  i\  proponas  vcnditum  clle  pi(;nus  a 
pofteriorc  crcditorc,  Ijccciurccreditoris,nemo  camen  idarco  nct;auerithy- 
pothccjc  perfccutioncm  antcriori  faJuam  t"ore,quia  non  potuic  debitor* 
paciicendo  cum  pollcriorc  creditore  dctcriorcm  racere  condnioncm  ante- 
cioris  :  ac  ncquc  pignori  obligarc  rem  qua-  iraii  ance^  altcri  erac  obiiirata ,  nr/i 
dimillb  priils  anccriorc  creditore  /.&  ^na  mftdum  i^.§.^ttt  res  fuasD.de  ptgnor. 
Nifi  proponas  anteriorcm  illum  creditorem  ciim  publico  programmatc  ad- 
monicus&:  prjp/cns  cllet,ius  luum  exccutam  non  hufle.  Tuncenim  pjgrus 
flium  rcm  iMlIe  incclligcrccur  di£}a  l/teo  temfore  G.C.  de  remtfi.psgnor.  (^^- 
rc  ncc  hoc  cafu  quicquam  incercric  an  crcdicor  poltcriorpignus  vendidcric 
iure  fuo,an  vendi  tanquam  ex  debicoris  j)erlbna curaucrit.  Eaqucdiliin- 
(kio  folo  illo  cafu  adhibenda  cil  quo  anterior  credicor  vendideric.  Nam  ne- 
quc  fieri  poceft  vc  poftcrior  qui  ignorance  anceriore  idcm  pigiuis  &  tccc- 
pic ,  &  vcr.didiCjiurc  fuo  &  redc  id  kcericquia  nec  pignus  vllum  liabcre 
crcditur  quoufque  iusfuum  confirmauericquod  ipfum  non  alitcr  faccrc  po 
tell  quam  fublaco  prioris  pignons  vmculo,id  eft,vc  iam  diximus,ancenore 
illo  credicore  dimiilo. 


ERROR  SEPTIMVS. 
Di  dolo  irt  te  ipfa^ffr  Dolo  ex propofto. 

MMoDicAM,&,vt vocant enormfi  Ixflonem ab cnomiiflT- 
madiilinguere  noflri  folenc.  Enormein  illam  inccUigunc  qux 
eil  vlcra  dimidiam  iufti  predj:dc quain  l.i.C.  derefcin.  vendit. 
Enormiflimam  verb  quxcxcedicbcflcm.  Enormem  facencur 
nihil  convnune  habere  cum  dolo.Facilc  liquidem  ficripotcft, 
vt  immodicc  quis  hefus  lit  in  contrrhendo  eriam  citra  dolum.At  cx  enomiil^ 
fima  larlione  induci  aiunt  dolum  inre  ipfa,eumquc  doio  ex  propolico  x- 
qiiiparari  ex  IfiijHiscMm  Mlittr  ^C.deverb.ohltg.  Indcque  initrrunc,in  omnibus 
caulis  eandcm  elfe  rationem  doH  &  enormifliinjc  la:iionis,quali  parum  re-. 
ferre  debeac  an  doUismalus  in  reipfa,an  ex  propoiico  interuencric.  Itaque 
ci\m  admittanc,quod  &  verifljmum  eft,immodicaduncaxac  lielionc  inccrcc- 
«Jenre  refcindendam  cflc  vendicionem  beneficio  nouar  confticurionis  /.  2.  C 
eie  re/cind.t/endit.Si  camen  l.-tlio  enormiflima  interueneric,ncganc  valere  vcn- 
clition^,defenduntc|ue  nullam  clTe  iplb  iure,non  lecus  acfi  dolus ex propoli- 
-  to  vcnditioni  caulam  dediilec  /.  e/egantff  y.D.de  do/o.Bx  quo etiS  colligunc 
firu£^us  omnes  quofquos  emptor  a  die  c6tra<£;his  perceperit,rcftituendos  efle 
venditori,cjuafl  nullo  iure,niillbque  dculo  perccptos,vtpote  utulo,qui  vali- 
dus  puubatur,ad  nonutulum  rcdadto.  Quiiiimo  quod  magis  miru  dtpdem 
iuris  conftituunt,^tiamfliuiJurandu  accellerit.  Nam  qubdnoccafu  non  Co- 
li\maiureiiuMndo  abfolui  perepifcopu  dcbet  is  qui  iuranit,/cd  etia  ncccfla- 
riaeieft  reftiturio  in  integrum  ex  relcripto  Principis,ad  refcindenda  vcndi- 
tion6,e>i  monbus Galli<^  ad  nos  tranflatum  videtur,  irarij  porius  locupleun- 
dicaula,quainex  neccflicatc:  &  quomodo  pragmauci  loquuntur.vtqnoddc 
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fa6VopTocellit,de  Fa<tto etiam  refandacui , non  vccoininuscontra^hisipfb 
iure  nullus  elll*  cxillin:etur.Ego  vcr^  femper  credidi  laclloneni  quantumlibcc 
immodicam,nihil  cdmune  hoberecum  caufa  doli,alii(que  remcdiisdolum, 
aUis  Lrlionem  vindicari.Generalicerenim&:  nidefinite  verum  cft,contrahen- 
tibus  Ucerenacuraliccr,  ideft ,  n.iturali  ratione,vt  fein  prccio  decipiaiic/lM» 
f4/(/i  ^5  .§.tdem  PompomuJ D.de minor.l.item efutrituf  /y§.vlt. DJocar.6c  ad  rc- 
fcindendam  vcnditionem  mabcquehdei  probationcm  hoc  foltlmnon  (liffi- 
cerc,quod  magno  precio  fundus  coparatus  minoris  diilraClrus  fucrit /.  ^f^rf  rr- 
fcindettdAm  ^.C.de  refcind.vendtt.  Dolus  cnini  emptoris  qiialitate  fadi,non 
qnantitatc  precij  xftimatur Ncc  admitccnda  crt  dillmdtioiila 
noltrcruiu  inteipretum,An  infraanfupra  dimidiam  aUcniter  contrahentju 
l.xfus  iit.Nam&  cumfupradimidiam  la-lio  incciuenit,contrachisn:hilomi- 
nus  valctjtamctfi  bonae  hdei  llt,nec  magis  audienduseft  venditor  ,qui  diiplu 
precij  oftert  emptori  Lnon  eft probMbtlts  6.eo.  Ncquc  fienomiiisuna  la*fio  hiit» 
vUo  tomen  ains  loco  prodicum  eft  contradhim  non  valcre :  Ac  nc  quidcm 
cxca  caufa  rcfcindcndum  clle.  Hadcnus  fan^rcccditur  abeoquodinemen- 
do&c  vcndcndo  adh.im  didumque  ell,vt  iubcatur  emptorvcl  fundumrclb- 
tuere  precio recepto,vcl  li  maht,quod  iuftoprccio  dceft  fupplcrc<i./.z.C.</(f 
refctnd.vendtt.Si:didf[znon  per  contradus  rclcUlionem,'autimpctrataiiiin^ 
tegrum  reftitutione,ac  condidione  ex  lege  S<.  ofticio  iudicis  a^boni  bona:fi- 
dci  addi(5ti,  vt  oftendunc  vcrba  illa  lcgis  autoritate  tMdtcis  intercedente.  Prarto- 
riseniin  hulfetnoniudicis  dare  in  integmmrcftitutionem,liauxilium  rel^- 
tutionis  ncccftanum  ellct,  vtcontingit  cum  excaula  doli  venditio  zcCcin- 
dendaeft  ^^./.<i)/«/.  Nequcnouum  cft  vtcxemptoadho  detur  adcorrigcnd4 
venditionem, quippc  qu.T darecur & ad diftrahendam,/.  ex empto.  ii.  ^tii 
vina  D.de  aElion.  empt.Q^d  li  rellicucio  non  cll  nccellaria  ad  rcfcinder.dam 
vendicionem,cum  Ixllo  tantiim  enormis  intcrucnit,mult6  miniU  erit  ncccf^ 
faria  fi  Ijrfio  enormiilima  fiiit,&:  tamen  ncceiTana  eft  cum  dolus  interceilit  d. 
/.<ij/«/.Ergo  non  bcnc  larfio  enormilfima  comparatur  dolo.Et  faiic  anlilio 
vltra  djmidiam,an  vltra  bcllcm  intcruenerit  nulla  vnquam  lex  diftinxit.Nam 
quod  Vlpianus  (cripfit  in  dt61 .1  .Ji ^uis  cum  aliter    .  de  f^r^.oM^.aliquando^* 
rem  ipfam  in  ie  dolum  habcre,&eo  cafu  perindedoli  mah  exceptioncm  fti- 
pulajiti  nocere  ac  fi  dolus  eius  intctucnillec  ,non  ad  hunc  cafum  referendum 
cft  quo  larlio  enormillhna  in  precio  intcrccfterit ,  (ed  ad  alios  plerolque  in- 
numeros ,  in  quibus  accidere  poteftvt  res  ipfain  fcdolumhaberevideatur, 
vt  puta  fi  ftipiUatio  fadla  fit  fuie  cauifa,vt  in  /.i,$.  circa.  D.dc  dol.  mat.  cxcept, 
aut  de  ea  re  cuius  Itatus  iani  tum  cum  ftipulatio  mterpolita  eft,mutatus  me- 
rit  ienorante  tam  ftipulatorc  quam  promirtorc.  Et  aliishuiufmodi  calibus 
quious  cuenit  vtquamuis  ftipuiator  nihilab  inido  dolo  iccerit ,  camen  do- 
li exceptione  rcpelli  debeat,quia  hoc  ipfo  facit  dolo quod niincpcrit.vt Vl- 
pianus  ait.  Eft  autem  neceflaria  doli  cxccptio  quia  ftipulario non  eo  ininds 
tenet,aimque  fit  ftri<5h  lurisnon  poteft  ei  cxcepriodoli  inelleiicutinellct 
honx  fidci  iudicio ,  vc  dolus  ipfb  iure  vindicctur./.yr<^  etft  ii.  Dfolit.  matrtm, 
QuStu  autem  diftct  cnormilnma  lariio  a  dolo ,  ex  eo  quoque  apparct  quod  e- 
dicto  fereiiillimi  DucisnoftriEmanuclis  Pluhberu  ante  Cal.  Nou.i^??*  pro- 
hibicum  eft,ne  qua  pofthac  reftiturio  in  intcgmm  detur  aduerfus  ctanfa6bon6 
pr^textu  quantumhbetenormis&  immodicx  ljcfionis,quaiu  tamenPrinccps 
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optinias  idcinqiie  iuns  .roligiofiilinius  raiuani  el£s  vqIuic  ii  qiu<f  dolo  ma- 
lo  aUcrutruiscianllgcnuuin  tndum  proponatur.  Sedfic  <]i  amgrauicer  noa 
modbpr/^iuuci  noliri  ,led  etj.:m  intcr^reccs  errcnc  m  eo  quod  cjcenor- 
millima  lu:iione  mterunc  dolum  in  rcipla  qui  doioex  piopojico  icjuipsrc- 
Lur,nuicquc  colligunc  jpto  lure  nuliam  elle  vci^aitjoncmm.c|iiab:fioc]iof* 
nuilima  mccrucncric,a  leo  vcFnidus  qucK]uc  ccibcui  opori:cac,conl:dccxeo 
quod  eciainii  dolus  cx  propdlko m  cmpaone  6:  vcndiuor.c  in^ciucniileti 
duiiimudS  caufam  conuadtui  iton  dcdillcr:,id  eitidum  nc  decepluseilct  &U 
ccrutei  m  hoc  ipfo  vc  cotcrahercc  ^  vendiaotamen  valercc ,  i:       ^uc  h<^- 
rcncenipcons  ranquam  boraslidci  pQiktiiMr]s,i:cc  viTquainrei>:ii.cui!airc- 
uam  relciila.  veridiuonc,nill  quiadie  lirs  bortdtaca»  pcrcepu  ciie  .c.  ^<^d 
aon quilibcc  doUis  bcic  conLradiun  bonr  fidei  iplb uuc nulii  in  ,  !*  d  «sc^c- 
miuw  qui  dcdic  caullam  contra»llui,iu3nqui  incidit  in  contracium  </. /-c^ 
hganttrj.DJ.firesdjhmata.\2.^.uD'deutr.dot.   GaulUm  ver6  con-' 
tracluidac  iblusiiledoiuspcrquemlicvt  quis  coi^crahac  qui  aiiiis  nor.  el?cc 
contrachirus.   Alius  quiiibct  doius  incicwrc  dicicur  in  concra<5Vum  &  hh: 
duccce  reibtucioncm  wr,f</.Z)f  <^5/o  ,cr  d4:  doUis  lo.C.de  refcmd.vendt.  Ke-^ 
^fticucio  autcm  prxfupponic  concrac^him  tcncrc  ci\m  per  reltitutionem  licrc- 
fcjndcndus.   Ncquecnim  relcindi  pocciVidquod  ipioiurc  nonccnet.  Ecrt' 
autem  impctraca  inftitucionc  itaius*cftvtlraic>usc.mi  cs  nunidie  cdctim 
tis  conteftaur^icd  a  ccn^porc  iuiti  contrad^ui-pccccpcos  reliicaf oporrcac  vJtr^p 
dicori  &vici/Iimempcorf'\'ruras  Itttiiimas  precij  iblliu,  vt  omnia'fnp!^iU 
num  fta>cum  reponancur.7.^«<?^ fimirt^Ki^.^.  refiitttrt&J.pairi.  ij  \'f  pfcttmnnf? 
IX  de  mmor.  aiio  tamen-JuiT  pcagntauci  vciui nir  ncc  nili  a  dic  hcis  conteiU-''  .  - 

X.X  ftiK^us  reftitui  pauuncur  ctim  ah  initio  concradus  tcnuit,quaii  in  fctmfT 
v/quedicm  bona  ikics  duiaueritqux  iucrum  iruduum  adferrc dobc.it poP* 
/elibn,quomodo  obtcruari  iofec  non  iblumliex  canicc  doh,veI  mc:us,  veli 
ciiomiis  I;«ilonis,(ed'quodmagis  niirum  cft  cciamficx  canlIammori$;«a-' 
cisrefticucio  iippctnctuT,de  qoo  diccnnis'  l^iciiis  infra  crrorc  i .  DccAd.y.  Pot'-' ' 
rb  ncmo  dixcric  dolnm  qlii  in  re  ipfa  ficdare  caufiam  contraftiu'.-  &  facCrC^ 
pollc  TC  contraAus  ab  initionon  valcatiqnia  tnnict^i  verunV  maximccflctf' 
quod.pragmatici  volunt  ■enormifliiram  lariloj  cni  in  pr^cio  indnccrc  do*^ 
lum  iii  re  ipta,*dolum  vcrb  qoi  in  re  ipfa  iit  a-quiparari  ddo  ex  pro^ 
polico,n6nUaiTiCTf  conlcqucns  cl^  vt  concraihis  iit  nullus,quia  ctiamii 
dijias  ex.  piopoliio  inteiucniilet jnon  idc6  tamcn  nullus  ctlct,led  pcr 
rcfticutiancm  relcindendus  j  quandoquidcm  dokis  qui  in  prcaj  8c  Tiii- ' 
mationis  modo  intcrucnit  incidcrc  dicitur  m  contrachim,non  darc  cauf 
£am  concrachii  dtSt.f.  dreteganter diEl.l.pres  afiimata  diff.l.  do/ks.  PolTit  au-r 
ccm  forcalle  qbiipiaiTi  pro  errbrc  pragitiaticorum  tucndoobiiccre/.y? fiiper^ 
fiiie^.C»de  dohi  vbi  diio  hxc  tanquam  concraria  opponuncur  Traii/aJ* 
^himdrcbona  fidc,&I:efum  clle  immodicc  alcerutrumcx  contrahcncibus.^ 
Sed  rcfpondendum  cft  iociimillum  ita  oiTinino  accipidebcrc  fiinimodici' 
illa  Lilio  intcmencrit  dolo  patris ,  non  folAm ,  quoniam  alioquin  mala  fidcs^  • 
ex  vdiratc  preq  j  ncc  inducicur  nec  probatiu:  dtil.  l.  ad refcindendtim.  4.  cr  <^  J 
i.iloUisito.C.de  refifnd.vend.Scd  etiam  quia  lexaitcompecicuram  co  Vafuaf^ 
ihoncmdedolofiliseciTiancipatJt  contrapatrcm,njlipatcrna  obftarct  vcre»."i 
cundia,idebquc  ad  fubfidiariam  in  fa(5him  aftionciTi  Pra*toriam  recurrcn.-* 
dum  elIc.Acqui  nemodixeric  ob doiom  qui    in  rc  ipfa  duntaxat,  noh eti V9 

  ^ 
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inpcrfonaaducriarij,  dcdoluagipollc.  Naniad^iodedolu  cum  (ic  in  pei  io- 
Dani, odeoquc  intairuani  irrogec,ob  iJquc  nec  incct'  quollibcc  compcrac 
qiuiidiu  aluaCboaucciuilisauc  honoraria  compecere  poccd  Li.^.  penit/.  ^ 
z/h.cumll.feef^.  Z).^^/0.necincerpacrem&  liberos,cciamii  alia  adbonuiJa 
iic  l.mn  debet  n.eod*  non  aiicer  daripocellqj^m  ll  pcrronalisdoiuspropo- 
nacur.   NeccH  cuncranum  qixod  in atS}.i.fi tfuu  citm  4/i/«r,V IpjaMis  cxce- 
pcio:icmdoljaccommodacei  quoqiiequi  dolum  m  reipia  uncum  paiHis  lic. 
Id  cium  ficdupIiarauonc,(Scquia  exccpcio  doli  non  licuc  a£bio  infamac,li«- 
c^c  lic  in  per(oniexparceeiuscuiobucicury.J.$  i.D.  <£r^/.rA'cvpr.qiiia  lu- 
inuum  non  fuper  cxccpuonc  (enccnaa  Fercur,  lcd  fiipcr  attione,  ablMucc* 
lciliccc  rco  qui  lullam  nabuic  duli  cxcepcioncm  ,&quia  quidolusabiiiicjo' 
Kiicinrcipbjhcrijncipicpcrfbnaiiseo  ccmporcquo  agicur  cx  conciadhi  qui 
dulum  Jii  reipla  habuic,&  qui  niluldum  fcccrac  dulo,  ciim  concrahcrccur,  li-i 
C(?L  rcs  iplaiiiiedulum  habcrcc,  imncdcmam  dolofacic  cum  agic  cx  ca  lU- 
puiauone.  Cui  conlcqucns  elt,vc  ii  numquam  cx  ibpuiacione  agerec,  nequeJ 
acbonijncqiic  cxccptiom  doli  lucusvnquam  ellirpollcc.  Acqui  in  rffcaediS; 
/.y//«;>rr//i/r,non  ageb.ic  pater,quip|X  qui  li>icmijccr  per  nouacioncm  &  ac-» 
cepulacRjncm  Fucrat  iiix*cacus.  Cuccrgu  iontraeuin  darccur  adio  de  doio:| 
eciamii  Jinmodica  l^*/io  &  cximmodaal^iioncdolusin  rcipiainccrueiulleci  . 
Ecvcr»)  obferuandum  eft  tn  dti}J.JjfitperJ}ae,ttii}:axi  de  immodica  l;rfione 
quat  inceiucncDC  non  inc6cractuv^dJUonJs,auc  aijo,  lin]ili,inquoiiceacc«>>' 
crahccibus  ledecipere  in  precio,(ed  ineafpecicjbi  quanullus  dccepaonilcv-. 
cus  relinqucbatur  occa  doluni  maium,  ctim  at^crccur  de  raciuniixis  fcd- 
dendis  a  pacre  qui  61i.e  cmaacipacx  cucelam  t^Hcrac.  Non  emni  imei'  pu-t 
piiium &:  cutorcm  ea  Hc  dilcepLacio,imani  ficii  ipcer  venditorem  empcorcin 
diClJ.fi  volunejte^.  Cod.de  re/ctnd.  vendit.  vt  fciacur  quaucuiTi  cucof  pu- 
pillo  debcc,  icd  cx  raiioiubus  accepci  <Sc  expeuil  diligemei  cxploran- 
dum  lilud  cH  ,  vc  ad  vlumum  v/que  qiiadiatuehi  ci  Hicishai: ,  osi  aebetu- 
cur>lluej>upjllu5ilieiic,  huecutor.jQuw  veravhot  iilfjJiin  icifQrpoQjc  auc  do-i 
i^eac  njh  cucor  lulequ;  adi*M»«itjauit,  ^  ratior.es  a  lcipfo  rediendas  pcnes  (e 
haixc?    Proinde  fi  c  un  raciones  rcddcrc  dqberec  pfttcr,  ex  qtubus  lu-j 
cum  craccum  fiiia:  plunmtun  debicutum ,  excocierit  jilc  a  tilja  iuciauo- 
nem,fieri  non  noccit  qiun  fipceiic  dolp  malo,  ideoqiie  ceiwri  .dcbcat  fiijjr,  ' 
nontju.dem  adcionc  dc  dolo  propcer  ^ateruau>  vcipecui.djain,  /ed  ac^bonej 
fubtid.aria  in  fadum  UMi>p«raiida>  licec  Ulio  i\h  noii  lic  viu^a  diiiudia>n.> 
Qm)d  emm  lexrequirit  immoLiic^m  la:lioiKm,fiof»dcbct  reupcrcuiterpte- . 
i:ixxonca\exdiH.l.i..Cod.deref:wd*vendtt.\t}^\i{^\^  WKrprcces,  led  ob  idi 
adicchini  eft,quia  li  la:^ip  modica  encc,  non  faciie  prortor  dareti  ai^Uonem  in  r 
fadum  fubfidiariam  adioni^  Dedulo  uiaio,  ficut  nec  darei.a^  oijc3m  ipfam 
deduiopromodicafummai.y^fWi  ndfirmtmit  ^.%>vUim.CHmtl.(t^^.B.d$ 
dolo.  '.d  enim  gencrale  eil  in  omnibus  tefticucionibus  ^  vt  nonfaale&«j 
tninima  caulfa,  vel  pro  modica  fumijia  con^daucur  /./?/•  ^.D  deht  tMUgrjre^iL  ' 
fbtut.   Auparec  i^uur  cx  fup4;rioribus,QuaJu  luale  pragmatJCJjdoium  qui  m  : 
re  ipfaineIi,tran$fomicn;m  dolum  per{oAJfiIf:>u,qtteuii4^r«/«inptuin  j»ocinti  > 
Nam  neqac,verus,nec^uepra;fuinptus  pcrfoi  *  ;doluiiY)W4«^U}iunjdiurton\ 
agicur  cxconii;a<au.  qui  nun  nili  inre  ipfadoluoi  habf t.   OAm  Hutismexeo  > 
a^itur,  cum  demum  vcrus  dolus  cllc  mcipic,non  prief^jmpius  dU}J.fi^mtt . 
cum  altter.  }6.de  verhr,  el^U^af,  qui  umcn  loj;4iCpujuuclus  cum  d$ff.  /,/t  fu- 
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^  ^«vterque  verb  peflim^mtelledM  jpndpkctegicpragmatlcos  9c  in* 
ccpceces  plecQ$|tie  n  iunc  dapfais  doli  fcd  &  pCKfinn^diftiiijbiiiitm 
[dao^hkcaciuneiindamiiidiixeniib^^  / 


£RROR  OCTAVV& 

Simveit^ione  pigncrif  per  creditartm  f*Qa  ittre  m 
mifitma,vt vpedfttMo ininiMettnit»  . 

Iconiungancureauu^  proxiniis  diiobiiscapkibus4i^pucau<- 
'mus,ap^arebitfaciU^ai3ungraiiislu^  piaanaticocum  enoc 
ric,exmmianttfi  Venaico  pignore  perae^cocecn  iaieaedi- 
cocis  Ci  enormilHma,  vt  loquuntur,Uclipincenieneci^eTmit- 
tcnduuiefle  ciebicon,&  confequenterex  eius  per{bna  pofte> 
rioribus  crcditon^us  vc  empcori  rem  aufirerat  reftituto  ei 
prccio  <5c  omni  co  quoci  ipli  abcll,itenH]^  pignus  fi  vclint,diflrahant.Iani  emin 
a  nobis  piobatu  cll  lccuiu  en-.pcori  qui  ritc  rcdcqi cmic  a  credicoic,id  cll  ab 
eo  qui  ik  didraheridi  ius  IubujC,&  iu  difttahendo  loUenjiicacemiucis  (ccutus 
cftyrtec  aliter  agi  pofle  contfa  enq^toceni^  qakm  ii  doliim  patticipauecic  cum 
creditoce>necctieidicor  ip{eCo\aendo6t€Xt^^^$M,fivtiitlit.pipiw,  tmu. 
Sc^tennicas  aucem  alia  non  efliquamvcpignocisvcndiciopubliceperfcruu- 
rur,ipllc|iie  dcbitori  dciuincictur,  adeoque  ficommodcficii  po/Tic,  ccilaCo/ 
treduar  ^ .  C.de  dt/lracl.pt^nor.  Nani  vt  hoc  vcl  illo  precio  pignus  venu'atur,ma 
iore  vcl  vihorc,rupraan  infia  diniidiani  velbeflcmiulti  prccij  ad  vcnditionis 
rolIcnincaLCsriiipcrcinccErgoii  Ixlio  quantumcunque  enormis  intcrucne< 
ric,  ciim  non  eo  tninus  vcrum  C\t  rice  cedcque  (aAamei& vendicioiiem  C\  pec 
iboUoiionem^id (adum  noneft,ii(deoptocliismodo<]uofietipotiiil!et,tain- 
teii  cseditor^ta  fiiam  vendidiiTe^  empcoreni  non  dc- 

"Ime.  Acqui,inquianc,Ia:iio  iiia  enormifnmaindudt  dolum  incc  iplii»  dolus 
autcminrc  ip(a^>crron.-iIcni  d<^luin  pr.rrLimptum  qui  dolo  ex  propontolic 
compara;  Jiis.Scdiatn  nos  h.rc  oniniarciucauimus.Etprxtcrca  ncmonou  vi- 
dct  Ciini  dolui  in  le  jpla  duntaxat  c(\,tion  pofle  vidcri  ellc  ex  parte  vtriulquc 
concralienuLl,  J^^^^M^*  patic  lilius  cuius  commodo  cedic  iallo,  vt  in 
ftfit  €ii»idtteif^j^^W  eon6  darecur  a^boaut  eicepci(>,io| 

mutuus  cblusllpuai  (|6|i^i!2ll&M  tolleretur,fierecque  doli  compennitio»v( 
|>apinianus  in  ^^.DJolut.fMirim.  £t  umcn  diicimus  &  probauinvus  noii 
'alitecinquietariemptorS  polTe,quamfi  credicor  ipie  m  doio  fuerit,  doliim- 
^ueemptor  pariicipauenc.  Deniquecollufioline  colludendi  propolito  nun- 
qua  ficri  pocclLErgo  ncquepra'iiin'iicx  doloqui  fic  in  rc  ipfadunta.xat,  quia 


qui  iii  V  dolum  habe^  agi  ccepmt^diffJ.fi  ^uis 
Eniptor  autem  qui  pignus  \  credicore  emit  quancumcunque  vili  precicv- 
tlionagat^ied  cbnucniacur  iiue  ^  debicore  ipio^iiue  ^  poi^crioribus  debi- 
torjs  (freditorifcus ,  nihil  caui&  cft  cur  dolo  malo  alicjuid  faccic  videa- 
tnv  is  qui  nihil  ficic ,  ni(i  dicas  hoc  ifCo  faccic  cum  dolo  quod  rem  rec?- 
nct,nccvult  reftituere  cum  conuenicur*  Scd  cOm  priijs  lit  vc  conucciiatur, 
ncc  aiicer  coucniri  poUit  qiiamprobccur  eile  iii  dolot,  apparcc  n6  polle  cdiltbi 
^  ^5  ^^(^ 
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pCOE^  fccixrfi  non  fore,non  quod  ctcditor  doJo  malo  vcr fluirs vidererur)nequc 
enim  k1  fiifficeretivc  ^ix',<i  ddlurh cmptor  non participallet(  Ced  qiit.i  •.  cJjtio 
quxnoritc  rcdeq.idelt  iollennib. 11011  feruaos  fa£hieri,nu]lumiii^uibue- 
rc  eniptori  potoll  l.z.C.fi  anntj.cred.pig.vendid.  Scd  etfi  aLqiia  eo  nomine  a- 
ikiodcbicori  copecerepoflccjtarrieniion  video  quomodo  pofterjores  aedi- 
coieseodem  eiure  vd  poffiha  ^ jA-caulEun  habenc  ^  (febttoi?e,nmto  in  hoc 
minusiaiis  habcnt  quaoi  debitor,YCin  fuperiocibos  di£bmeft,<]|uo(l  ncijue 
ifominiil  vnqiiam  habuerunt^neque  ^g^us»  hcec  cduenerint  de  pignore  qiii- 
<liu  prioris  pignoris  vinculum  mDlatum  noneft.  Itac^e  ciini  i&  venctto^ 
pignore  nullu  iis  reliqtium  fitius  offcrendi ,  ncccffc  cft  vc  aLlioncm  quat  de- 
bicori  cotrpeiic  aducrius  cmpcor6  obdolutn  abcocuin  creditore  anccriot^e 
participuiuin.accipirint adcbicorc  per  ccIIione,vc  dcbicorisiurc  vtip<3lTint. 
l^on.n.ex  eofulo  quod  debitorem  habcnt  obligatumcum  ipliusbonisom- 
ntbtis  adeoqf,  iuribtts,viden  ^ofluncliabieceitiseiecamdtadibnes/ed  canctim 
iuspecendi  propoiitain  a^nesipiashypochecafiayciibi  cedanmcProin* 


ipcons 

docft,  nilnl  co  ura  empcorcm  conlbtucncium  cl\ctian-ill  dolum  pardcip.i- 
uciic.  Qy^^  ii  vendicio  pignoris  non  a  crcdicorc  ipfo  tacta  Fuic,  icd  pcr  ui- 
fll0^p5Sw|kntecreJitorc;  Admitto  Iibcruni  cile  non  dcbitori  ipliport/e- 
mmt  t^tsaTi  .raiji^jr»ac(jtjtutimi>(ed.  credicoribus  pofterioribus  vc  aduerfus 
tmi^^eSn  ^zni^^ln^^  tem^ere  6.C  de  ^if  pig, 

tcrintctabi!)i£biU^  itnniodlcain  I^i[i6:'.em,/ed  iurecommuiiijfiC 
efiajiiri  IjWio  nulla  interoenftrk  JH^^^ 

vcin  rupcriocibiudirputammuiaci./.5.i>.i^^«Kif^^  '    i  '  ^    ' '  ' 


ERROR   NONVS.  -'"^^  ^i^V^ 

Dt  ^Wf^^norhs  ettam  oh cliroffrMpb^gmftmtiam'-   

N    -7;     -  rettnendt. 

E  L.  E  B  R  1  5  cft  in  praxi  citulus  ille  Cetiam  eb  chiro^rapharia 
pecWMpi£^i!isreti/iertpopScd3^K:ig'm:Luas  pcfTiulc  procul- 
daWointcllcau&jSic.n.vulgo  accipiuncauaii  uis  Iict.rcditon 
cuilUjeceuam  cKrografJurio,fi  quant  dcbitovisffflf^ni  penes 
h^ibca^ea  cediiendi pigngiMiucsjlicK  de.aj^Piujlomo- 
docoueii^LQiip^nf^tntt&:  a^furdius  dici  nthilpoyy^p|kcJoucac  n 
pignoristure  reuncacurrcsQdsndei^  obligat4,nec  ri^^B^|p^^>^. 
uo  c6trahacur,auc  cucra^a  intelligatur  cicra  c6uention6  extra^Jcatinas  in 
quibus  recepcu  ert,vclalicpaIcgcaucfcnacurc6ruIto  c6ftitutu  ytp^usvel 
^ypothecataeicc  contraliatur,vt  icnpfimusin  Error.i.  Vnde  pctenda fut ar- 
^enomiuaauzadmoflfgaadum  hunccrrorcm  adfertipolldit.itaquctituli 
-jl^j"*  ^^'"CflftFp^c^icprfpigiiqr^i^^^  pignoris  non 


to  «apccumaciiimi  nqa^D^  ^i»jpd«ifiiid8kAi  etiaobcHifograph« 
Ci5>quonomjno  ligi]ificami»n^pcam.Ju»taxac  chirographicabii|isc6^ 
.Cmeatur,rcd  omncomninoproqua  pignusnullum.datfificfiiic  «fcdiSrw^ 
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fcripcura&nacuraljcernon  etia  ciuiljter  dcbeatur.  Na  ficuti  quod  naturali- 
tcrtantu  dcbetur,licec  petinon  ponit,retuicn  tainen  pocdhica&pignuscx 
ea  caulfa  lecinen  nihil  prohibec  ,quoniS  &  dari  pollec  quiadmodu  &:fidc- 
mllbr  J.ffTAce^i.  i.fidemjjor,  D. de fidcmjf.  Cxicxmw  credicoreni  pjgnoraucium 
cllc  necelle  eft,pignulq.c6cradu  fuillc  vc  rccincn  pofljc.   Ncnio.n.ex  co  folo 
qiu)d  rs  non  obl:gac4  tecineciibi  eaobligacfcd  ex  concrarioeam  qua:  libi  o- 
bligaca  eft  ideo  aedicor  rctinecquia  obligaca  habeclicec  non  pro  eapccunia 
cuius  nomincnunc  recmecur.PoLeilcamcn  uicereire  quomodo  pignonscd- 
uenuo  fa6b  lic.  Na  li  finiplicitcr  intcr  nos  conuencrit  dcp;gnore  pro  centiS, 
tu  veru  pr^cer  ea  ccntuin,tocidem  nnhi  ex  nudo  clurographo  debeas ,  locum 
lubebu!ic  qux  diximus , id  ell,  non  proderic  cibi  ad  lucndu  pignus,qu6d  ccn- 
cum  folueiis  proqujbus  pignus  dedcras,niri5caliacenciun  olferas,ncc  prius 
gi^noraucia  nafcecui-.  Sed  li  hoc  exprelfim  conucnillet.quod  plerunque  hc,  vt 
lolucapccunicipro  qua  pignus  datum  eft,pignus  rcftituacuraliud,vuquedi- 
cendum  clIct,quiaconueiicioexprelIa  non  relinquic  locum  poteftaus  JurJs.Vc  " 
.n.ob  chjrographaria  pecunu  pignus  recineri  poflicjnonfitex  concrahenuu 
llue  ucica  liuc  exprclla  voluntace/ed  cx  poteftace  iiuis  crcdicon  fauentisvt 
f uuni  cOfequatur.ltaq,  (i  credicot  cocraria  cxprcllaq-,  conuentione  vn;catuf, 
rflul  cauni-  eftcur  eifliueannis  quifibi  jplilcgcdixerit,&ad  utulunii  illiim 
harc  proculdubio  fubijcicndaexccptio  elt,niriin  cotrarium  coueneritvt  lo- 
luta  quadocunqv  pecunia  pignoratiUa  pi^nus  rcftituatur.Nccdiftingucnuu 
an  pccunia  chirographaria  iain.tiim  dcbita  tuillct,an  pollcadcbcn  caperit. 
Atquin  dicut  aliouiSjEtiamli  couencio  illa  adicda  non  cllct,  De  pi^c orcpoll 
folut^  pecuniirellicuendojtacitc  camcn  cxnatura  pignoris  fubint^njgcrcuu:, 
Curcrgo  maior  eritvis  cxprclTI  quam  taciti?  Nam  &:  djcifoletidquod  uci- 
l3  incft,  fi  expriniaair  nihil  opcrari.  Vcnim  reipondco  non  clle  nouum  vt  cx^ 
prenanoccant,qu^  non  exprclla  non  noccrcnt,quomodohabctvuIgataiu- 
risregula.Hocver6  etiampragmatici  noftri  ignorant,qu.imuisnonlemcl  a  lc- 
natu  noftro,itavt  ienucndumdiximus,iudicatum  lit. 


E  R  R  O  R  X. 
Sicreditor  defigtioris  euiEHone  conueniatur.'  ' 

X  T  A  T  in  Codicd  ildftr'©  dtilliis,  T^reditoreM  eMiStcnern fi^»- 
ww»</^^<r^quopragmatici  paflim  abututur,Ytprobcn5)i- 
ftca€bis,vt  hodie  fit.ex  ftatuto  noftrcrpignoribus^aucni  .tace  iu- 
<i/ciali,poftulate  creditore,  fi  ea  pignorapoftmodum  cuincan- 
tiif,cr«}ditorem  de  itii^idnc  iion  tcner jjfi  non  fukxk  in  dblo-jn- 
tcrueni6tc aui6  dolo,teHcriinu$  vero  iammonuimns oBiter  in  fupcrioribus,ti- 
tuluilium  nortadhunccafum  pertinere^qutiverditiofiatpcriudicemjVTgS- 
tc  creditore,ied  ad  eumpotius  quovenditio  fedbfit  per  creditorcm  ipuiiii 
iurc  cteditoris.  N:^n  ctlm  vendjuo,qux  fit  duroritate  iudicis,quali  nomine 
dcbitoris,vtcreditoti  rdlutionem  vigenti  f4n$fiar,ab'iplb  debitorc  hOk  ifttd,- 
ligatiu: ,  quandoquictem  ha<ftam  fudScis  eft  fhOum' j^artis  i.C.fi in  'cnuj^. 
tHdtc.pign.tMpt.fit.  Apparet  alium  ijuim  dcbit6rem  de  euifbordVaTeri  noi 
polFe,  l.fioif  cauffi  lyCod.df  ettiS.Neque  cnim  auditfi  ciValiia  dc  euidWoiic  yi^ 
ncri  quatn  qui  ipic  v6didi£,aut  cui^oii^  ftipuiati  praniiilc )  ciiin  dc  cuidione 

agi  noa 
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agi  nQiv  poffitnifi  autadionecx  cmpLo  avLZCxlifi^azu/^.invmduieng.Coj 
Z>.dc  eMitJ. Porrt)  neq.  excmpto  agi  pocel^  c6cra  cum  qin  non  vendidjc ,  necj. 
ex  ilipuiacu  concra  eu  qiii  nmil  pronulic  Quaic  ncc  djdinjjucndu  eii  an  hoc 
caCii  credi  tor  in  dolo  t'uerit,necne.  Non  enim  ^uod  in  doio  lit ,  fortafle  petcns 
id  qiiod  vel  nunqiianiverc  dcbituiii  fiieiic,vel  lam  folutuin  fit,  potdl  eimi  fa- 
ccrc  vcnditoran,nccci>nrcquentcr  obligarede  cuickionc:  Pr xrcrtiin  cum  vt 
dixi  paracacmptori  ik  adio  contra  ipfum  debitorcm  ex  caulfa  cuidbonis^. 

o%  CAHfMH.  Perunecigicur  ciculusiile  CodidsadaliumcaTumciuopignus 
a  creditorc  ipfo  venditum  liciure  crcditoris.  Nam  cilmeo  c.ofu  aous  vendi- 
tor  no.ilit  c}uain  creditor,  liisautcmiucoparatum  fic  vt  vcndicorcm  eni- 
pcpri  cuidlioneni  prjpftatc  oporteat,CDamlinihildiduiTi  iicdumne  incon- 
cr.irjuiii  conuenent  nede  eiucbonc  teneatur  Lex  empto \\.tn prtndp.  ^  $.t//l^ 
D.de  aiimn-enipt.  Necelle  omnino  fijic  conftitui  S<  caueri  necreditoi  de  eui- 
6Li<»nc  cciicreiur,quiani.*c  eiun  tenerx  jr quiim eil,ciim  non  poflitvideri  em^ 
pcoiem  decepUlediilrahendo.imeatjditoriscemiibi  obiigatam,  qu.mdoncc 
vcudiclic  (jiiK]uain  (joini!>us,fed  tanqua  prcditor.  Proinde  niihii>c(l  quod  ei  tm- 
putetuc  eui<fVo/po.ftp)oduin  pigiieicc  dunMnodoprobet /cfiullclegitimuin& 
aiiCcriorcuT  crcviiu)rcm,libiq.teii>  illam  adebitocepignoris  iuieobljgaum, 
nco  a  fc  quicquadolo.malo  fackum  eile.  Na  li  lifortcrcicicns  dcccptunl  ica 
debrcorc  fuilltf  in  eo  quod  alieuaw  rcm  debitor  pro  fua,au:  lam  obligata  pro 
iibcta.pignoirdcderic,rcm  lUaqiufilibi  bcnc  obiJgatani  pignorisiure  vcndi- 
deric,d.^loicville  v*djtrbitui ciim ic^ucrit autitirc  dcbtutabeua rem  a debitoce 
aujt  ja  obligata  oppjgnervi  iJiiC6it|quf:ccr  cJus  diUrah^dij  ius  in    trastoi  no 
pocuiile-.Itoq.cuin  {imilisliceicjDi  jkhcna  ic  nuilo  iiue  vcdidK,adeoq*icfcs.&* 
priu|trns,iuri$  ratio  facicvtdc  eui^one  teneatiu:>p?rinde  acij^  creditor  non 
fijiiIerc^Qia,pignoratitius  veie  non  foit  nullorp  vcra  cocracbopi^iocc ,  v6dedi 
aucem  pJgnoiJspotclUij^.ftjfcorienciojie  hat>ec  crcdicor  pignoracit;usj  non  ex 

?^jnpaixc  cfw-diror,  iedc>ji|UA.  pignoratiti«$el\i.  >An  ;gicurhnihiidolonaalo 
a(itO.  iica  v.i:s;4>ijoiic. qm  i  dit  ijulifi^nipcoDspigrtorjs  ratjo  deeuitbpi)ci.*u- 
pererif^ne quidein  coi.  a  itoreiTir  Na  facitpro debicoie quod  15  y^ftreuc-^ 
ra  vendiditnec  inicUigiturvdndidjile ,  fed  ciedi|»c<fAi:ci'uu>iph  proficiat  fo- 
lucioprecij  pcr  qu^m  cohicquitur  ille  iibcrationein^>ii>0'Cilsdicorccui&  xt- 
dendj  pignoris  occafioneni  proiiuededit,nuJla  fan^ratio iuris  vel  arqiiita- 
tis  patJturvtin  dino  cmptor  moicecur  cuiuspccunia  creditor  dimiirus  eft. 
ledoc]»  ciim  nuliam  .iduerrus  creJitorem  ipfum  habeat  a^oiiem  ,  ncceflc  cft 
cicor.fuh  aductfus  debicorein  acfuufe  vendidiflcf.Ex  ratione po/ica in 

cauftm  1  j.C.  de  ^«i^.tametii  lex  illa  non  ad  iianc  pignons  venditJoiiS  pcrti- 
neat,  ied  adilla  potius  quo:  nominc  debitoris  pcr  ludicem  fada  fit,  Ratio  c- 
nim  iiia,f  MM  debttori/olHtio  ^r<j/£fi/,gencralis  clt,iiue  dcbitor  ipfc,autc]uodid6 
cft,apparitor  iudicis  &  executor  pro  dcbitorc ,  fiuc  creditor  vendiclerit.  Ex 
c]uo  apparet  quam  egregie  eirauerint  non  mcxib  ex  praematicis ,  fcd  ctiam  ex 
Dcxfkoribus  nollris  pleriqi  exiftimatcs  vcndiuonC  qujc  lub  halU    pubUc^  fa- 
£ba (ic,refcindi  non  poilc  cx  cauifa  immodicx  l^fionis  qu^culiiTec cnormLs.lUa 
pociflimurauoncqu6d  parcidu  hccmptori  qu6d  viiiore  prcciovoluitemcre 
i6,cuius  nomine,li  quidocuida  cllct,null5  fea^bonc  fciuit  habiturum.  Sen- 
ictia  ipfa  falia  efc  vc  coiUt  ex l.fi quoj.C.de  refcvedtt.  Sed  ratior  inepuor,quia 
omni  cafu  cmptcH-  h.ibet  dcbitoremdc  cuidVione  obl]gatu:&:  prarteicacrc- 
ditor^  lilo  vno  cafj  quo  ipfe  vendiditjdc  in  doio  fuic.  Sane  li  non  dc  euii^one 
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quiEiatur,fcclcle  prctio  cjboU  ck  vcndidoiie  folucumcft:  rcftinieTid<V5fartfit« 
clt  vc  creditor  cmptoii  tcacacur,nDn.Mmiim  licrcdicor  ipftf,ledetiam  (i  de- 
bitor  vcndjdit.  Kam luli  probec  ii:6i  lcgiumiim&:  antiquioiem  credicorcin, 
obligacur  ad  prcciuui  qucd  accepic  tellituendum  q!:onc9  pignusvendjcum 
cuiiiciturper  crcdjtorenl  anteriocem,iiccc  nihil  dolo  Feccrii,nccdceui6bo- 
ncvUoinodo  tcneacur.  Aliud.n.ell  de  prccio,aliiid  dc  ciuctione  ie:\en:  vcex 
eo  ccnila£qu^)d  vaiec  pa(Ltio,ne  venditor  de  cuidioneteneatur  ,non  eciam 
vt  euidare  venditor  ian»en  yi^cmm  tcuncat  d.L  exenpre^.f kta411eem.de 
a^n.impt,  Adio  cnun  dc  euiclioriC  non  tantibi  precium  rcpolcit ,  (cd  eda 
quicquid  einpcotisintcrclt  rem  liabciclicere,liccc ui  co  iploquod  inccrclt 
rci  precium  6c  quanu  rej;  ipfa  ctl  comprchendatur/.i.w<^.f*f.  QihxJ  li  credl- 
corciuex  precio  vcndiu  pignotis  rati.sfadhim  eft,&:  lcgirimus,  <S:  anterior- 
fuiciion  potelt  ad  prccij  reUitutionem  cpnuenin  cilm  Tuuin  accepcrit.  Re-- 
pctiuo  cnim  nuliacft  ab  co  c]iM  ruumacrepic,ijcciaiius(blucncquimqtn 
debuir/.  repttino        cond.wedeif.Quvi  crgo? Agcndura  erir eo  r omiiie  ccwi- . 
tra  dcbitorem  quia  roluDo  ei  profuJt  ^  nec  obftatiiuis  tegula  qu.T  habct  his 
fobs  condiccndain  crtc  pecuniam  quibiis  IblutaclVnon  qilntusfolutio  pro- 
fiat/jfrw  fiitf  ^^.eod.rit.  id  enim  ad  casdenmm  pecunias  pcninct  quar  pror- 
fusindebita:  funt ,  cuiufincdi  non  eftilla  quarprecij  nominc  venditori  da- 
tur ,  Uc^talienares  vendita  &  pollunodum  euid.i  lit.  Quandoi]uidem  alicra 
quoque  res  vendi  ^^dikLremMhenam  xS.D.de  contr.empt.uec  dd  aliud  vendr- 
tocotligatnr,  nili  vtrcm  tradnt,  emptorautem  vt  prcciMm  ^ccipicntis  fa- 
ciac/aluampollcj  ihabiturusex  empto  ad^ionein  dccui^tioiic  hrcscuinca- 
cm  dJ.ex  emptoin prwetpi'  Qmd  efgo  fi  debicor  folucndonon  fit}  Nccetfe  eft 
cmergcre  iniquitaccmvt  yelcrcditor  dcbiti,vclcniptor  prccij  iaC>ur<irn  fa- 
ciac  Vtriqucrancvidetur'polIcimpui.arr,  creditoncur  cum  inope  debitore 
contraxcrit ,  emptori  vciocuracretiitorenon  dominifcd  crcditons  luredi- 
ftrahente  comparaueiit.    Scd  tamcn  a-quius.  eil  vt  ui  pari  culpa  durior  fic 
cddiuo  petitoris,  rec  condici  quicquam  poflis  creditori  qoi  (uumbona  fidc 
"i  coii&cutus  di,liaiit  chim  ei  vigilarc,8c  emptorem  quqrere  ad  fuum 
Confijquendun>,duin  ne  quid  fecerit  dolo  in;^io.  Emptoi 

autcmdiligentiilsinquireredcbuit  andcbi-       ^P^^*  u 
tor  fol  uendo  ellct  1  iCcncquem  icie-  ^ 
bat  de  eui^ione  obiiga- 
tfmi  in,non  crc- 
ditorem, 
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ANTONIIFABRILC 

SEBVSIANL  SAB  AVDl  : 

,    SENATORIS,  ET  IN  GEBEN- 

NENSIS  DVCATVS  AV0ITORIO 

,  DE  ER^RORIBVS  PRAGMATICORVM,  ET 

INTERPRETVM  IVRIS. 

DECAS  SECVND  A. 

EnRORyniicTt. 
.*  X>4fittim4pettei  eum  depofita  <juiheredemreU^iteumhenepeu  le^ie 

EFVMCTOCoapudquempecuniadeponta  fuir,  (i  heres 
milltis  fic  nifi  aini  betiefiao  Iegis&  inuenurij ,  dubi  cau 
folec  an  is  qtudepofiiic  agas,  dep(M(%ia)gMiiifiradeam 
ireindantiam/juzinceineredem  &  cecerosoeditocct 
cradacur  De  bonis  autoricateiadidspoflidendis  vel  ve- 
___        nundandiSjquamdifcufTioniseeneratis  infVanciam  vul- 
^J^J^WWpJ^  g6  appcilant.EcpragmaticispTaccCjCogcndum  nonclloc 
t«n«Uto>juMl$quidepofiaimp^  tamalienam  quam  iuam  pro- 

pnanarempcrfeoiuttffl^  aomini  potids  quam  crcditoris  iure  agerc 

tegium  imer  cxceras  haWe  caAimetur.Ego  vc?6  iKm&^^^ 
diimfit,aiipecuniadepofita  fitinfaanibvtfiefHyeteA^2),nequ*&S 
locus  relinquatiu:,an  eadem  extent  corpora  n0moiim  qne  dq>afitt  iberun& 
apver^pccimiaipfa  niuneraca^ficquedepofitafit^auc, vt  dicain generalidZ 
quoniamalijf  quoqueres mobilcs prarter  pecuniam  dcponi  poflmit.Anea  i- 
pu  MsflKet qu^  depoilca  fuic,an  non  extet;&  cum  cxcat,  An  per  diredam  rci 
Wjwiaiaoneii^an  per  depofitf  adbonem  tcpccatur JI  res  depolica  CKcceamcn 
JiB«U«ti»quidcpdfnit,(quodvtiquefitt^  nemorem 
gwideponendoeiusdominium,atncquidcm  pofi^oiiemiii  alium  tntiA. 

foleac/r«  depofus  %.DJejHfie.)bxtoi  non  c/rc  cogdldam  de&oiiiEeae 
gdmc  cu  c^teris  aedicoribus  licigare,quia  hoc  cafu  n6  z%it  canqol  acdicor. 
^tanqui  dommus,necconcra  hercdg  canquS  licrcd6  ,.fed  ttn?i4poife(ror€ 
gW»^u,rribtuendacrci  habeacftcnltati,/.*|Jfc^i?p.i>:.^r«.>«,i  Difoif- 
"«WBlBlttcia  iis  catum  c6m  u  n  i  s  cll,qui  &  creditores  func,  6^  aeunt  iurc 
f«5W»n|iKadpcrfoiiidc$dauxataaioncspcranc;iiidad 
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hypoihccarias,qujr  cjuonii  nomli aediconbus  &  canqua  cTeditoribiis  datur, 
actionu  t>erronahu  qiix procredito  copctuut  »us  fcquuncur :  in  coq;  nnhj  cu 
piagnncicis  c6ueniC.Scd  U  les  dcpoliu  n6  exccc>aut  cxcctquide,verumtamen 
dcpolici a(Shone  non vind.tacioncicpecatur,quod  alicjuado  ficri  nccclledl 
inopcer  difHcult.itfi  qua:  ra-pcnumerofunnnacllprobandi  dominlj,  dico  a- 
liud  iuris  cofticiii  debcre,nec  ptiuilcgiu  hac  partcvllam  habcrcacbaiif  dc- 
pollci  quoniimis  ad  generai^  dilcuiljonis  nirtantiS  rcmittcdus lic  is  qui  a^iw 
Ell.n.a6Uo  illa  petfonilisjiJ»:  quirt^ic  dcpoljti,agic  proculjubiocanqua  cre- 
dicor  ex  caufa  deporio,ciini  depoliculicexiiscauffis  inquibusrecotrahitur 
obh"gaaoperfonahs,Wcuc&:  mutuu&:  comodatu.  No  nego  depofici  aclion^ 
habcrepnuilct;ium  potl  doteni,  vc  c.rccris  aclionibiis  pcrfbnalibusprarKcra- 
tur>quaru  priinlecia  no  cx  ccporc  a-ftimari  folct,(cd  ex  cauila l.prim/egta.^i  de 
ttb.AutoAHd.po(ftdSc(ii  no  impcdicjlludpriuilcgiu,quominusdeiurc&:  ordine 
iniusc]uircdeporuicdi(pucanincerca*teioscredjcores  oporteat:lir.o  vcro  cu 
demu  priuilcgio  locus  clt  cu  Hc  cocurtiis  credicoru,&cOccdicur  quis  inter  cos, 
^  c]uo  ordinc  prxferri  dcbcacQucadiiKxlu  &  iuccr  hypochccarios  creditores 
cuenic,vcqui  cx  ijshabccius  piwlacionis,  nihilomagis  rccufarcpoflint  ncaJ 
gcneralis  diicuflionis  iiirtantiircniictantur,  flcverocu  intci  pcrfonalesquo- 
c]ue  adtioiics  actio  dcpoliti  nO  habcat  pnuilegiu  prxlationis  nifi  poli  dotf, 
dedoteaucc  cogacur  ccia  muher  difpiuarcin  difc^flionisinflacia,ncc  miniis 
hodicquamohm^camccficxIuftinKmi  cofticucionjbus habcac  priuilegm  no 
(oh\m  taciix  hypochecx,  (ed  ccia  prxlacionis,  quod  olim  non  nHhebac.  Cur 
obfccro  mcliorcric  condiciocius  cjui  a^icdcpollci  vc  ci  ancc  omncs  credico- 
res&:excra  difcuflionis  inllanuS  lacishcn  o^iorceai?  Idquc  apercjuscllfi  res 
depofica  non  excet.  Na  cum  hoc  cafu  fi  dolo  malo  aut  Uta  culpa  dcpofitarij 
pcrierit, codcnatio facicndalit,quanti  incereric  dcponcncis,adc6que  quici 
is  fua  incerelle  in  licem  Juraucrit.  Apparecno  pofle  did  rem  fua  pociuscjuam 
alicnS  repofcere  cum  qui  prorc  pecunia,aucprohisvelilliscorporibusnu- 
iTioriun  alia  corpora  repecit:  quodfieri  necene  cftin  pecuniadcpofitacjuo- 
ties  non  infaccmo  obfignato  dcpofita  cft.  Ineo  naque  diffcrt  pecunia  j  cx- 
cerisrcTjus  qux  noninponderc,autnumero,autmciiJ'ura  cr)llllunt,quod  pc- 
ritc6fufione,ilatim  atq;dcfiit  polle  difccriu  vaum  iilaipfaimmorucorpo- 
ra  fint,  qux  dcpolita  fucrunc,hccc  reucra  linc  cadem.Quaquam,vc  dixi,paru 
retcrc  cadcmne  an  aliacorpora  finc,fi  mod6  adljonc  dcpoliu,non  dire^ta  rci 
vindicatione  repetantur.  Quid  vetJ)  ll  eadc  quidfi  corpora  cxtcc,depolita  for- 
Cailisin  facculo  obfignato,caquevindicaredominus  vclit,fcd  no  poflitquia 
non  exhibenturiideocjuc  adionc  ad  exhibcndu  expcnri  cogatur,Aii  cx  ca 
quoquc  caulla  ad  inftantiS  difcuflionis  eritrcmittendusrfacit  dubitationcm 
qu6d .i<flio hxc  Ad  cxhibcndu  in  perfona  cft,  licec  iit  in  rc  fcripta  prxpa- 
latoriavindicationis.Proindevidctur  codc  iure  ccnferi  ddunc,  quo  cxtcrjc 
at^oncs perfonalcs,quas diximiis m  gcnerali  difcuflionis  inftantia,id  eft  vni- 
coincer  creditores  omnes  heiedcquc  ipfum  iudiciocxcrcendas  elle?  Scd  non 
iu  cfl,  nd  di  adio  ad  cxh»b6du  nO  dctur  niii cotra  cimi  qui  ipfc  poflidct,auC 
dolo  dcfiit  poflidcre/.j.Z)ui</rA:i[?.apparethercd6quicu  pofndeatS:  cxhib6- 
dihabeactaculcac&,nonvultcxhiberefiexca  caufii  conueniacur  &r  condein- 
.''ecur,nonc5quafihCTcd6quamexpropriofadlo  flc  dolo  conucniri ,  ob  idcj 
nihiladionfi  hac  K.i1hic  comunc  cucxcecis  cvcditoribu.s,non  magis  quint 
direClareivindic?.uon6  iucuiusl(x:ufubi^itucaelIc  incclljgitur.  Quocics.  n* 

hcrcs 
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hcresquibcwfid(ilcgis&:ina6tarijimplotauit,coiid6natur  oh  piopni  cul- 
pa,licetca,nquahercscom\cntusiit,vtpuuriobraala  licC inlhtutj  vel  fuTcc- 
ptahcrcdjs  luiecondiiucionccxpcnurupairusiTicnt,  gencrale  eftvt  eares 
credicoribus  hecedicarijs  non  debeac  nocere  quibus  nihjl  impucari  poceft, 
roliii (<.]•,  Iicrcdis  danocedac  condemnaaocuiirrogadarpropriQ  heredis  fa«^Ci 
caullain  dcdcnc.  Mulc')  ig  cur  magis  idc  eric  diccndmn>hhcres  non  cancjfla 
hcresfed  tanqua.vliuspollcirorquilibecconuencusUC,  quod  fic  propolka  m> 
euma(StioncadcxK:bcndu,  nilitorc^proponas  heredc  ea  adione  cqnueniri 
cx  pcrTo  u  d^functi  nou  cxpropria,idelt  quoddcfundtus  rein  dcquaagicur 
doloni.UopQflidcredelullec.  Tunc.n.hauddubi^  conftituend.icIIec  cadc  ra-' 
tiohuuirniodi  ac^onis  ad  exhibendu,  qujc&c^ccraruactionu  perlonalium 
qux  caullaui  haber.c  hcrcdiiaiJa,da!it\irqiConcra  heredc  quacei.us  hcrcs  cft. 
Hoc  fiquide  cafu  jsc]iu  vjndicacurus  fuic  canquani  donnnus,  ex  domino  fir 
ctedicor,  non  hcrcdis  led  dcfun«fh  qui  in  dolo  tuic,&  cuius  carccriquoquc  o- 
mncs  func  crcdicorcs.  Ac  cum  hcres  tacultac6  habec  rci  exhib^da:  &  rcfticu6- 
diCquamXrcpcricin  licredjcace,ncccamivulcrcllitucredominus,  fic  ex  do- 
miiiocrcdicor  nojidefundi,quidcpolku  fufcepcrac,led  hcicdis  qui  in  mora 
&C  dolo  cll,idc6qinec  cogicur  cu  ca:ccris  concurrcrc  :  quippc ,  cjui  non  he- 
rcdis  credicorcs  fanCjled  defundti-.Bcneliciu.n.  lcgis  luftinianc^  &  inucnca- 
tij  cancunde  hcredi  &  pcrconlcquentiashercd is  crcdicoribus  prorftac,  qua- 
tuni  prorftabac  ohmcredjcoribusdcfundti  cdi<5hl  Prarcoris  De feparatioTnbtu, 
ytnon  conftuidancm  racioncscrcdicoril  deRiii6j&  hcrcdis,imc)long8  P^'-^ 
quiafeparacioilla  hodic  fit  ipfoiurctjua*  olim  erat  impecranda,  itcmqjcS-' 
qiodo  ucredis  &  crcdicoru  !phu$,cdin  ohmnon  nifipcrdefun<fti  crcditores 
pcti  &.  impecrari  pollel/.i.  D.de  /r^<ir4/.Demquc  cdidhim^^  fefaratiombUs 
locu  non  nabcbac  in  cicdicoribas  hypochccarijs,(cd  caciim  in  chirograph.v 
rijs,quia  nec  nccellc  eiac,c  iimraciscaucuclIcchypothccarijs,adioneh)  po- 
thecaria  vcpotc  priuilegiu  ruum  ex  oidine  tcinporis  habencc.Ac  bei.eficium 
luftiniani  locum  habcc  cciam  in  h);pothccarijs,fauore  fcihcct  crcditorum 
llondefun^ti,iedipilushcredis,quibus  vtiq-, cafnfulcu  eft  pcr  coufccjuentias, 
hoc,  ipfoquod  hciicli  cofulcndu  vifuni  fiu^nie  adiuoncncrcditatiscreditb-, 
libus  dcfun£ti  fupra vircs  hcrcdicarias  fe  obligarct. 

•j  DefepntattoneexcdiSlo^atorisimpttranda. 

5<Jl^XisTiM  ANT  pragniacici  pleriquc,efle  hodie fupcruacuu  e-. 
^"^" d](!!tu  Prarcoris DeJeparattomhHS^K^HLXuiiuwiinx  conllitvicionC 
in  I.vU.  Cde  Jur.  delih.  imx  oninibiis  hcicdibus  npuum 
inuencarij  bcncficium  atcuiic,  vc  quauis  heicditacc  danofam 
adierinc,li  tamcn  (ol^niter  &:  incraconftitutatcporaincieii- 
tarium  confeccnnc  rcrum  omniiun  in  hcredicacc  rcpcrt.irum, 
conucniri  poftcanon  poflinc  fupra  cjuam  llt  in  hcrcditate.  Conlequcnsc- 
Him  videtur,  vt  fi  inuentarij  bcneficium  ab  hcrcde  agnitumfic  impiotatum 
fic,fruftra  pctatiirieparatioexcdi(^to  qutc  ipfo  iiuc&  cxluftiniaiulege  faiia 
el\»Sinherespur^adieric,libit]u^oblacuinlcgis  auxilium  n^lexeriC,  cofufio- 
ncm.fieii  necellc  lic  iuriuin  omnium  &:  pacrunoniorum  dcTundi  &  hercdjs, 
acproiiidefeparatJoni  locusnullasreLinquacur.  Uiquo  maniicibnimc  carcu- 
tiunCy^c  nimis  ftolida  iuris  ignoracionc  labuncur.  £cu  cainque  beneficium  la- 
(UnianeaE;  legis  &  inuencacij  habecncfcioquid  fimjle&  comune  cum  bcncfi- 
cio  PKstoris  ex  edidt.^ y?p4r.ha(!knu$  falce  ne  dcfun(^  ^  heredis  paciimoni  a 
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confundantur ,  non  tamcn  fuilubc  poteftate  cdidi  nc  tum  quidcm  ctim  in- 
uentaduni  faduni  eft,  mulco  mimis vcrb  fi  fadum  non  iit.Id  enim  duncaxac  | 
luftinianusegicvt  heredi  profpiceTet  nc  mccu  oncrum  hcrcditarioriim  ck- 
tcrreretur  ab  adcundaheredjtacequam  haberec  fupccla,  vtque  eam  adcun-  i 
do  non  niTi  quaccnus  hcreditarix  viies  pacerentur,obljgarct  Cc  credicoribus 
&c  legatariis  defundr.Ex  quofadufanecrtperconfequent;as,  vti:6  canciim 
hercdi ,  Ccd  etia  pcr  hcredis  perfon4  propriis  iplius  crcditoribus  con/ul tu  fit» 
qui  alioqui  li  chirographarij  tatum  erat,ia^ra  debiti  faccrcpotcrat,(aJc6  ex 
parte,  concurricibus  nimiru  crcdicoribus  <lefunfb,quibus  hcrcs  quoq;  ob- 
Itridus  cife  cocpillct  exquatic6tradtu,cxquotcporcadii<rethcrcditat6  Jc- 
bizotis.^.herej  tjHO^j.Infi^  de  obhgat.ex  ^uafcpmratJ.dixi  /t  chtrofrMphMrtf  ratum 
rr4;;r,quoniain  in  heredis  cicditoribus  h^-podiccariisnjhil  talc  mctiu  potcft  | 
iion  catantiim  rationc  quod  per  adition6  hereditatis  (olus  hcres  obJn;etur 
credicoribus  &  legatariis,n6  icembonaheredis,tameciiadiericfiinpIiciter& 
abfblucc, idcft  non  imploraco  bcncfiaolegis  &  inu6carij. Sed  ecii  cpia  lic^c 
crcditores  defudihypothccafibiacquirerctinbonis  heredis,  nihil  tam^ca  ' 
rcs  obellct  antcriorihus  IVerediscreditoribus  hypotlicca  an tcriorf  haben ti- 
bus,quadoquidc  incer  hypothecarios  crcdjtorcs  ordo  teporis  attfditur,  Tc-  ' 
poris  inqua,n6  cotradi  debiti,(ed  c6fticutq  hypothecx,  cu  Heri  poffit  vt  l6- 
go  poft  c6tratlu  dcbicu  interuallohypothecacoflituatur.Porrijh^-pothcca  | 
(i  qua  pcr  aditionc  hercdicads  cacitc  c6craheretur,adiUonc  ipfivetulliorcf- 
(e  n6  poIIcc.Scd  negolulbniani  cofticutionS  prodclle  crcditonbus  dcfu(fii, 
quinimt)  aducrfus  ens  potiflimu  lata  ert,  vtquialioqiiinpaiacaac^ion6ad- 
ucrfus  hcredc  habituri  eracaditaper  eudcbicorisinupisncrcdicace,nuJIif^* 
Cko  inuctario  habcrSt.Acqui  ex  cotrario  cdidu  prartoris  De  feparAHomh.  Co-  i 
lis  hereditariis  n6etia  heicdis  crcditoribus  profpicit,ne  c6fufio  illa  patrimo  | 
nioru  qux  pcradicione  inducitur,&c6fcquctcrheredisinopiscreditoribu$  i 
ipfb  iurc  prodefl:  vt  locupletiorfi  habcanc  dcbitor6,  noccat  creditoribusdc-  I 
ni(fVinulIu  pro  debito  chirographario  griuilegiuex  tcporis  ordine  habitii- 
ris.  Etii  eniin  cuiq>  hbciu  ell  creditoris  lui  chirographarii  ccdicioni  duriorfi 
faccre,  alceriuscreditoris  ilae  chirographarij,luie  hypocnerarij  ndidMonef 
in  dcq*,  fic vt creditores  heredis  locuplecis qui  danofim  nercdicaci  adiit  fepara 
tion6  impetrarc  ncqucStaducrfus  crcditoresdehindti  ^i./.i.D^/^/^^irrf/.nota- 
mcn  limilicer  a-quii  eft,vtquis  pcr  proprios  creditorcs  ahcnis  creditoribus 
iniuiia  faciat.  Potcil  quid6  faccrc  fummoiurc  ilpauper  lieics  iJcno  (blucn- 
do  adeat  hereditatcm  locupletisdebitoris,quoni4per  aditionera  ilUiit  c5« 
fufio  vtriulq',  patrimonij,qua'  resinducitvt  cx  bonis  qua:  dcfuncli  fuerunt . 
pcrindc  atque  ex  iis  quifoliusfucruntheiedis  fatisficri  oportcat  omnibus 
crcditoribus  t5  hcredis  quam  defiindi.  Scd  ciim  co  cafu  liima  iuris  ratio pu- 
gnarct  cum  aeq^Liicatc,  Prxcor  profuo  imperiocorrigendu  id  putauit,&:  pcc- 
mittcndam  dchindki  crcditoribus  feparationcmbonorum  neiisnoccret  ta- 
ftuhcrcdiscum  quo  non  c6traxerunt,&:dequoin  cotraJicndo  ne  per  fbm 
niu  quidc  cogitarut.Quis  crgo dicat  luftinianea  ilJa  c6ftitutione,  qujc  no  nifi 
tauore  hcrcdis    aeditoru  hercdis  lata  eft ,  in  prariudiciu  acditorfi  defGctt 
fadKi  cire,  vt  fupcruacuu  hodie  Jit  edidu  De feparat'to?nh.  ecj5fi  inucntarJuin 
coicnpcum  lic?{An  ergo  abrogacO?  Nehoc  quidem.  Quonia  no  in  eo  noccre 
crcditoribus  dehindi  voluit  Iurtinianns,vt  jx?rc6cur?um  creditoru  hercdis 
ius  coru  minucrccur,  icdin  councumvuncmeliorcgdiuoipforumfiereii 
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ob  ;d,qiiod  fnopisdcbicorishereditaceni  iociiplecior^»€res  aciullet.  Suntau* 
teni  hxc  lottgcdjiierraj»  Detci  orem  ficr»  condicionein  creditormndcfuiicli, 
&c  non  Hcri  incliorcin;  Itacjiicii  c]U.indo.£dic.'i  hodie  iichc!  tocupictjs 
debicorisnb  iieredccjiii  nbn  Ik  loluendoj&concurrant  ciurogvapli.irij  v-'  ^ 
truilcpi^  cred;:orcs,  avyi^  neceilarium  eritheredicariisauxiliuni  ieparatJO- 
iiis  acqueohin  fuic,&:  ircpie  habehit  locuin ,  Ucet  inueiuariiini  fadhun  pro- 
ponatiiruion cniui erticic mufitariuin quominus  lieres  lic  rc  vcr  i  hcrcb,proin- 
dccjiic  acquituturci  bonadel-uncri  comodo  etiani  propriorimi crcdicoruni».; ' 
ac(l  riuliuinfath«»cllet.Qii^d  liinilliun  fadumiit  jhtquidcconF^  ^ 
trimoniortimjfed  nonii  *aresquominuscdidun\<rf^y?^4r*«/ojr/^«.rio- 
cum habcredebeauqum  potiiisco»;fulionem  illam  fieri  neceirc  ell  vc  iepa- 
r.itioni  lociifie(!e  poinf.Vidi  cgo,^c  nudisdencibus  rid  aliquand6expra^-  , 
maticis  plcrol'.]ne  abutentcsin  concrariani  reiicentiam,co  quod  rcripcum'eit 
in  ti.t.i  .§  puterea/cxeniium.  defrparAt.  poftquain  ix>na  hcredicari  \  l>onishe-r , 
rcdis  mixta  funcnon  jx>flc  jmpecrari  fcparatioiiem ,  ideo  qu(>dconliWis5c\^ 
vmcisbonisfcparatioheri  ncqueac.  Qualt  verb  cra(5h?c  Vipianus  eo  locodc'^ 
confiifionequjrfitfolaiurispocellace  per  adidoncin  hcre^iitatis,acnonpo- 
caideVcra&:  rcali  mixtionccorporunnnhereditatc  repcrtorunV  cmn  cor- 
poribus bonorum liercdis.  Vc puca,  ll frumenca  defiindli  tnixta  linc ciifn fni- 
mentis  h         lut  nuinicum  numis,aut  qiudaliud  limile  cxcarumrenim 
iiUTnctt>  qu  .i  Liui  dominium  confLilione  amittiiui.  /.  adeo  ^utde?»  .y.^.voluft^ 
tas  dcacjwr.  rer.dom.§. J$ ^uorKm. Injfit.de  rer.dtttif.ldc^wt  ollendut  verl>ail- 
la  Vl pia; j i .  Otffi ergo fi prxdtM extenc  vel maapui,ve/ pecora.  vef  ahnd (jnodfe- 
■  par^ari  poc.  . .     n  qua'  /cquutur, A/"//? ttn  coniunQ^  ftnt pojfejftones  (j^p&mix- 
td  proprijs.,vt  impojfhtlem  feparAtionem  e^tceriht.  Igitur  rKillo'ta<5ko  inuttano,-} 
(cparauofieri  poccritiiabliercdicanis  creditoribaspoftuietui.  Nihilcnim 
iiocofu  a  lulbniano innouatum  elt,  nec  alij  quam  Imi  fuilvc  pi-opriis  credi- 
t»7ribii        re  poteft  hcics  qui  rcfpuic  l->pnciicium  inucntarij ,  iicucccon- ' 
trario  .ij^  MLLun  illudbeneliciumnon  prodeilalijquam  liercdi,niliqu6dcon- 
lcquctcr    i  Iv  i .      perfonam  piodcll  etiamipiius  crcdicoribus ,  non  vt  de- 
tcnore  c  nr  crcduoru  hcveditariorum ,  fed  vC  huantur  ipli com- 

modoici  ..^  s.  :.  a  ....  .quamfllioqtiipioprioiurcel>cedi£^opra.*co- 

ris  pctere 5^  impetrare  non  potuillent,neper  concuirum  creditorum  defun- 
€t\  diifidliorcin  iunum  luorum  perfecutionem  cxperiantur.  '-«^' 


ERRORTERTIV  S".      ^*^'.  ' 

Df  curatore  dando  hneditMti  tan^uam  iacenti^  ^ha  agnita  cum 
benejicio  legisi^inMentarij. 

V  A  V  1  s  iiic  crror  cft ,  &  dignus  fubtilitate  pragmaticorum. 
Aditacnim  heredicace  cuni  iDeneficio,vtlcx]uuntur,  lcgisSc 
inuencarij,nondubitantquin  hcredicau  curator  d.iridcbeat 
tanqui  iacenu.propccrea  quM,inquiunc,pcrinde  faluxfunc 
heredi  adioncs,quasaduerfus  defun^um  habuitacfi  adita 
iicrcdicas  non  eilet ,  proinde  a  liquem  conftitui  necellc  eft ,  qui  a£Uoiics  illas 
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heredicatis  noniine  cxcipiat  vt  non  tai^tiini  acior  fitjleJ  ctianj  reiis  aliquis  &; 
detenlor.Noncnim  cartcri  crcditoces  hcredicaii j ,  m  quoruni  iiccem  impio- 
ratum  legis  bcncficiumcll  jvidcri  polVunt  lc^icimi  conuadicl:ore$,quiah- 
ccteorum  quimniaximc intcrfit,non  vUiusctiam  altcrius  vt  hcrcdis  a<fbo- 
nes  ad  amuUlm  perpendantur,  &  fi  Hcri  potc'l\,fiimmoueantm  ,  non  camen 
rcpr^fentant  pcrronam  dcFunditi  cuius  fucrunt  crcditores ,  cum  m  iura illius 
nullo  modo  fuccelTcrint.    Hereditas  jpfa  cft  qux  rcprvlcntac  quandm  adi- 
ta  non  cft  f.non  mtnus         D  .de  hered .  tnihjtt.  i.heredtttts  34  .  deacfjutr, 
r^r.  <iflwM».Poftquam  vcro  adita  eil,licua  dcfinit  ellc  heredius  ,fitquepa- 
trimonium  hcrcdis,ica  hcjjcs  lUcell  qui  tum  rcpr^lcnurc  ijicipit,&  qui- 
dcm  adc6  vt  pcr  rctrofidtionem  aditionc  a  1  tcmpus  niortisrcuotata,  ab  co 
tcmporc  pcrfonam  dcfundli  rcpr^lcntairc  cxiftimetiir.    Cum  itaquc  ,vt 
pra^matici  cxillimanc , hercditas  agnita cum  bcncHcio  lcgis&  inucntanj 
nabcatur  pavtim  pro agnita,parum  pro  non  agnica:  pro  agnna, quod  ad  cre- 
ditorcs  attincf.pronon  agnica,quod  ad  iicrcdcm  ipfum  ,  1  '  '  '  conici  ta- 
neum  vidccurvt  hcicditati  cuiator  dccui  ,qui  adtioncs  t    ^  qui- 
dcmuon  castantiim  qujc  hcrcdis  propnx  iunt ,  Itnl    cartctas  crcdicoruni 
omnium,quoniam    ncrcditatis  intccell  propter  defundi  cx  tlimaooncm 
vt  folucndo  clle  rcpcri.itur  ,  ncc  heicdi  ipii  aut  conudcndi ,  aut  fcgnius  cce- 
dicorcs  propullandi  taculcas  vUa  rchnquatur.  Eoqucpaifim  iurcvtimur. 
Mihiauccni  vidcturnihil  fiuldus,  &:  improbabilius  d  ci  pollc.  Nam  cum 
inucntarij  duplcx  commodum  liti  vnum  iUud,vt  fi  quas  licrcs  aductfus  dc- 
fundum  adioncs  habuic,cas  faluas  rctinc3t,pcrindcque  pofTir  cxerccrc 
acfi  hcrcs  non  ellcri  altcrum  vt  adeundo  non  lc  obligct  crc.       .  us  aut 
lcgacariis  dcfundi  fupra  vircslicrcdiurias,  ncmo  nonvidcc  pollc  inucn- 
'  tarijbcncficium  hcrcdi  ellc  vtilc ,  tamctfi  niinl  jpfi  dcbcacur  ,njmiruni  fi 
hereditas  fufpedVa  fic,autxrc  aUeno  oncrata.  Quo  cafu:quiscoloc  oblc- 
cro  iuris  aut arquitacis  fuaderc  poccft  vt  licrcdiiati  curator dccur ,  aut  vt  hc- 
reditasadhiiciaccrc  vidcacurrAn  forcallc  bcncficium  inucntarij  cflicic  ne 
hcrcsqui implorauic,vcrchciCS  cflc  poflicr  hno  vcrohcrc^  rc:  ora  cft,de- 
fun^tiquc  perfonam  reprxfentat,non  minus  quam  fi  bcr  ^         jJiud  noii 
implorallct , indeque  ntvt&:  aftiones  omncs  hcredii       .  .crccicpofllt, 
&i  debitoribushcrcditariiscxigcre,ac  fimilitcr  crcditoribus  hcrcdiuiiis 
^Q\\xziQl.vltim£odMiur.diUb.Qi^\ox\x\\\  on..jium  nihilficripoire  pcrcura- 
torcm  iftum  hcreditatitanquam  laccnti  datum ,  ctiam  Pragmatici  tatcntur. 
Qupd  fi  vcrum  cft,vc  cft.hercdcm  iUum  cfle,tum  eciam  ciim  Iccis &  inucn- 
tanj  beneficium  agnouirroeo  an  potcft  dici  hercditas  non  adica^qua:  he- 
rcdcm,idcft  dominum  habct,aut iacens  quar cl^ adita?  autndicapropar- 
tc,  quin  fit  in  totum  etiam  inuito  hcrcdc :-  Nam  fi  quis  dicat  nccellariani 
cflc  ciuratoris  dacionem,vt  hcrcditas  mcliiis  dcfcndatur,ncvc  intcr  hcrc- 
dcm  &  crcditorcs  colIudatiu:,i$  profedb  mal5  nouerit  quam  ^  contra- 
riofircqucns  collufio  lit  curatorum  huiufmcxli  &:hcrcdiun  ,quaniiquein- 
curia  in  dcfcndenda  caufla  hcrcdicatis,vt  ncciam  nifi  dicisgratia  intcrpo- 
ni  vidcantur,&  vt  rollennitati  iuris  facisfiat,ne  finc  rco &  dcfenfore  iudi- 
cium  confifterc  vidcatur.Et  verb  abfurdum  fitcxirtimarc  curatorem,cu- 
ius  nihil  prorfus  intcrcft  (fiimienim  folct  cxiisqui  nihil  omninoiuris  in 
hercditatcautin  hcrcditatcni  habcnt)  maiore  ftuJio  defcnfurum  hercdiu- 
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rcn ,  adiicrfus  creditorcs ,  quam  iicredem  ipitiiii ,  cuius  lucro  cenunim  /Ic 
i\  tortc  hercditas  foluendocire  rcpenetur.  VnuscrgoiUeuncilmcarusru- 
l>crcft,  in  t]iiocrror  praginacicoriin;  prartcxtu  aliauodcfejxlipo(Iit,rdJK-ct 
li  iicrest]ii!  hcrcditntcm  agroiut  cum  bcncficio  ic2is  &  uiuentani  ,idem 
crcdicoi'  dctunch  fiiit.  Inconiicnicns  cnim  vidccur lanc,  vc idcm  (it  &  ador 
i?<^  rciis,  aiic  vt  carccri  crcdicorcs,  qui  dcfundipcrfonam  non  rcprxfen- 
tanc,proprjaslicre.iisad:oncshcrcdicatisnominccxcipianc.Sed  ncgandum 
e(k  hcrcdcm  cllc  a<florein.  Sic  cnim  fict vc  niiiil  Uc  necclle  reum  aljqucm  & 
dcfenforcn^  conflicui  aducrius  qucm  hcrcs  agat  Eccniin  quod  d.cunus  hc- 
rcdi  lahiascHe  fuas  adioncs  propccr  implor.iuim  lcg!s&  inycncarii  bcnc- 
hcrum ,  noncopcrtinccvt  hacdcmproiunbus  fuis  con(et|uendis  agerc  t>- 
porccat,(cd  eopocius,  vc  quod  ilic  aducrfus  dctundum,li  viucrec,  agendo 
co  •ifeqiicrctur ,  pcrindc  poflic  conrcqui  ctiam  poil  adicam  dcfundi  debico- 
ris  hcrcdicaccm,  ied  camcn  iurc  cA:cpcionis&:  rcccntionis,  agencibuslcili- 
ccc  concra  cum  crcdicoribus.  Nam  cx  luris  regnla  cui  damus adioncm,mul- 
to  magis  damuscxceptioncm  &  rccencioncm.  Ncc  qnod  reus  quoqucin 
cxcepcione ador  cft,ad  rcm  facic .  Sjc  enim  fic  ador,vc  limul  &  lcn icl  qui  pn 
musador  fuit,  rcus  ex  caparte  fiat,  nec  ahusquaTcndus  autfubiicicndiis 
fic  qui  rci  partes  ruftmcat.   Alioqui  dicendum  cric  cadcm  raciorc,  fihe-  ^ 
rcdjcaspurcadicalic,qiLrlegacis,auc  fideicommillo  vniuerfali  oncrata  fuic, 
hcrcdcm  cui  fidcicommillum  anciquius  debcatur,  ron  ahtcr  id  dcduchi 
rum,  quam  li  curacor  hcrcdicaci  dccur,  qui  fidcicommilTi  dlius  nomine 
'  conucniri po/lic  vc  Iciacur  au dcbcacur.  Ec  camcn  id  faifum  clt.  Dcducic  c- 
rimhcrcs  fidcicommiinim  fibi  debicum  canquam  xris  alicni  loco,  U- 
.  nuljccromnearsalienum  quodhbi  adcfunciodcbebatur,  ecia.nli  curacor 
nullushercdicatidacus  fit,  dcfijndcncibusnimirumillisipllslegacanis  auc 
fidcicommillariis  aquibuscoi!ucnitur/./wiOT^o«cw/ii  S.l.trri/kmS.C.  ad  le^. 
fnlcidtam.  diEl.l.CHmpaterjy,^.  amepen.D'de  legat.2.  Qinscnim  vnquam 
dixitjhcreditaci  qua:  puic  adita  cft,curatorem  dari  dcbcrc  vllo,  cafi^  tan- 
iquam  iacenti?  Qu6d  liillo  etjamcafuquohcrcditaspur^aditaeft,(aluum 
vheredi  mancc  iusictcncionis,ncccuracor  in  camrcmdanduseft, quidnii-  ' 
'.  dem  admicccmus  tadoinucncario  \  Nam  nec  inter  hos  cafus  cjuicquan  in- 
tereft,fi  iurisvetcris  rationcm  ii  ({ficias,  nifiquod  liinucntaruimfaclum  » 
non  ellct",hcrc$  crcditoribus  &:Iegatariis  dcfundi  ni  folidum  fatisfaccre 
V  tcncretui',  ncquc  deduccre  pollet  aducrfus  crcdicorcs  quod  fibi  dcbcrctur, 
^  quia  cdm  adeundo  leipfuin  ille  obligauerit,  tenccur  crcdicoribus  cciani  / 
•  cx  propna  pcriona ,  nec  inccreft  cccdicorum,  au  cx  bonis  iiercditarus  lol- 
uat,ancx  propriis,  dummodb  fuum  confcquancur.  lcaquc  non  auffc- 
t  runc  hcrcditaccm  ab  hercde,  \\r\h  ncc  minuunc  ciim  hcrcdiws  non  di- 
cacur  dcdudo  a:rc  alicno,  led  a-s  alienum  ecjam,  ficut  &:  inconunoda 
caetcra  non  minilks  quim  commt  da  in  fecontincat.   Proindc  mimm  noii 
'  eft  nuUum  hcrcdi  fupcrefle  hoc  cafu  ius  dcdudioius ,  mancntc  ca- 
•^dcm  radoHe  confuiionis  poft  adiuoncm  rctincnda: ,  cjua:  fuit  ab  ini- 
tio  eiuidem  pcr  aditioncni  induccndx.  bi  Icgacariis  fanc  aliud  cftjquia 
ci\m  lcgaca  non  cx  bonis  hcrcdis  pr^rftari  dcbcanc,  fcd  omnino  cx 
hcredicariis ,  dedudo  cuam  oinni  a:rc  alicno,  adcoque  falua  hxicdi 
faicidia  li  dodrantan  cxccdant  ( tantuui  abeft  vt  dc  fuo  ca  folucrc  tcnca- 

.     •    >:^\K^  »J-         l  I 


Digitized  by  Google 


96    ANT.  FJiB*Rl        tRKOIt  tRAGMAT. 
tiir(rtoiilmiilicoU%R^^  hem  AeJucfcgc  1 

noc hodic immutaiuni eftper  conftuutionem lufliniani  m  NoiiffJ.i,De he- 
red.(^ ^/r/i.quxtecicvchinueiitanii  n  iniiKi  co  )(:ripu'i  nc,hercs  noiimo- 
db cred2Conbus(  quo4 lani  crat conlticuam  ni  Lvlt.C.dc  tur.delib.) lcd  ccia:n 
L'g.itar;:s  in  f 'lidum  ccneacur.  Si^ caitn  id accipi dcbcL,  no.i  roi.ini  vc  Faici- 
d.a:  bciichcio  aduetlus  cos  116  vcacur  qui  luftimam  beiieficiovunoiuic,auo- 
modocaatfieTatin//.v/ir.qusincafuinnon  cacSt€d  inuentaciniui aliMl 
induxerac,niltvt  anciqua  lura  llnuarcncur  §.y7«4«/fm  hocaii<fi$h^adJtf,ttiA 
etiam  vc  (i  ^re  aiieno  exliautU  iic  i\eredicas  »l^aGade  luo  prarllaie  heccs  ce> 
nctkXx^d,Nouell.i.§  fiverortonfecerir.  Acq-,  ica  coinparancurh<xlie,poil:  dt^^ 
i\rfl«f/74»ilcgatarii  creditoribusiKUoh.icdisqiuinacncarijbcnehciu  1  eeJe 
xit. Ccrccrutn  tado  inue.uaiio,licuc  cellac  ratioiiia  c6tulionisc|u<j obilac  Ke- 
rcdi,nc  habcac  lus  d.duccdi    i^ecincp.dj  propru  debiu  aducrlus  crediturcs: 
lt^mq',cx)nftitucioilla  luftinianicnuretdfiheiedi  nooecoeadueifus  lecaca- 
riof  &  fideicomniiflanosautfalcidiam poneie,aat  <^ttod  AbidebebiriU% 
cece  vel  rednerepoffit ,  ica  Facendfi  eft  uc  ei  faluas  elle  proprias  aAtoaeMMii 
vc  eas  ezercerc  cogatur,fed  vtperindc  pofnc  deduccie  &  reanefe  qnod  Qii 
debetur,atqucohm  poteraC2.hcapnre&  fimphciter  lK*rcJicace,cuni  nufloi 
adhuc  T.MC'-  lar  i  vfu sc(!et:  Id  elt,pcr  vi.im  c\ccptioni<;,nullo  in  eam  remne^ 
ceflariocin  acore.Ncque  lanc  m  vtr.ique  lulliniaiu  coibcucionc  v-jrbumvl- 
hira  auc  indiciu Dc  curacoie cx  luc caulla  iicrcdicaci dando,  quod  cainenno 
«at  p»tetmitcendii  (\  admitlendd  foiflct  /ed  cci^  De  lurc  excjLneiidi 
Cci«dnelidtefi6<]uodheredideb  tur,apeEta (imt ^jH||lUniam m.  dJL^. 
§Mf€om^Mion^fd6  cuiusfencccia  dicemusad  fmt  ca{4ro9uentts.Se«Mf 
faterer  quod  (em per negalxvdaiiex  hac  caulfa  curacoilmi  q|^tere^ceretn 
tamen  dand uni  eile  curator5  bonis,vt  fieri  ft^lec,curBfebfcnte  aut  laticate  de- 
bitofe  crcditorcs  in ho  •loruin eius  poirelliiine  inittiuitur,&:  dccrcditi cufuf^ 
quciure&:  ortiine  incer  cos  «.Iilpucaturvcad  bonorC  venditioncaipcrueniri 
pofliCjTi/.D.^^  CMrAt.hon,dund.  Facilius  cnim  ibrenduiQ  eft  YfedstBfjQtfator 
Bonis,quandoquid^  eciam  poft aditionem  bona^id|iiSi£b' q^^pK^i^did  ' 
pofIunc,quonii  aliquando  fueruncquam  vt  detflt&|lj||^^HiatjluodicM 
dffi  hcrcdjcaci  rimph'cicer,fiuetanquamiaccnci ,  q^n^HPbiM  vUacflt 
i^fl^qu^  iacec.  Ac  ncque  iuris  ratio  pacicur ,  vc  booii^utSrdctur ,  qcneSi 
non  dcf\in(flf  amphiis  bona  rimr^fed  hcrcd's,quTquedominum  habent 
pradcnii^fir),^     bonorum  delenlioiic  fuipicicndampaiacij,inftruchimque, 
•  Nam  quod  dicunus  muei  tarii  benericium  mducere  /eparationem  patriino- 
YiiQirfi  difeftnAi  6c  heredis^non  iScaedpicndum  e^vt  boiiadciuQ4»^ixianeaut 
diffunfti(quodnecfi^rf  pdteft,qui'icdta9^ttidefeiiA»eiriai^^ 
eflfent  nidktts )  (ed  vtquamofs  acouirantar  hetedi ,  necvmimisinciaedoRUi- 
nioiincouam  quxin  prophohabet  patrimonio(alioqui  riondl^  hcrcsfi 
no  e  jrec  dominns  §.vh.lnft$t.de  hered.tfUAlit.    W^*)  /eparatiJhieq^abc* 
ant  racione  hadcnus  vc  ex ipfis  t!uta.xac non cdam cx iis qurr propria hercdis 
fucrunt.c^(jue  ahunde  quam  e.x  dcrnndVi  hereditacc  acquilita,  cam  crcdiCori- 
bus qoam  legacarus  &: fideicommill!n iis  dehinai  fatishat:  .icli  bonadefiin- 
cacunTfoiislei«di$'conlu{a  non  eflcni  uoccftate  iurj5,uua;  umai  vcra 
peradidokiemiantconfiifa.  ..«v 
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R  E  Qj^  E  N  s  r>ia;;macicorum  verbmn  eft,  vnde  tanicn  hau-'- 


ftum  pbn^  pcU-io,  lura  vniucifalianon  coiifuhcfi  pirradit 
neni  hereditacis.  Qand  falfum  eft.   Naih  ciVm  c.V  coi)fulio' 
qii.im  potcrtas  iuris  tx  adirione  inducic,  non  aliam  rationcm 
V-;  .  j*^  ^-^^^^^  tjuani  quod  ficri  non  poflit  vt  idcm  lui  iphus  lic  dcbi- 
tor  &^  creuitor,  quod  ahoqui  concingeretconHucntcincaiv-  • 
cfem  j^crfon.-un  iure  debitoris&:  creditoris  f.St/chuM  <tnt  Vamphilum  ^y%, 
Adnio.  D.  de folut,  J.dehitort  7.  Cod.de pafl.  ApparcL  non  niagis  ficri  po/Ie' 
c|ucid  ad  iura  vniuerlalia,quam  quod  adcirtcrapcrtinet,  vt  coufufioi/ulla  • 
hat  dcbiu  C^'  creiiti  eodcm  exittcntedebitore&crcdrtore.  Vtr<  jui- 
deni  ca'u  eadem  racio locum  habcc.  Quodque  in  vniuerfali  uirchJciLoni- 
nijUi  hciedi  ipfi  idefundodebici  conlhcutun»  legimus  in /.  trrttumS.C.ad 
/r^.F<t/fx^. vtabhcredcpofllcdeducijidcm  ipfum  in  alio  quoiibct  dcbito  * 
6c  hercdisiurc  quantimi  libecfingulari  fcriptum  cdamcU  ml.in  imponefida 
C.eod.ttt.    Qiiinimc)  nec  in  fidcicommiflo  vniuerlali  iu<;  illud  obtinct,ni(i> 
quia  fideicommiirum  eiuTmodi  loco  xrisalicni  cllc  intcllis;itur,^//ff./.»rr/- 
tum,   Quid  crgo  refcrt  an  fideicommiflum  vniucrfale  fiicritan  /ii^gulare, 
Ijuod  hercdi  ipii  a  dcfun^odebitum  fuic?  iuraninnrum  omnia&rvniucr- 
aha  &:  fingularia  pcr  hcrcditatis  aditioncm  confunduntiu",  nec  eo  minus  ta- 
mendeducunturcC  rctinenturpcrhcicdem  iure  cxceptionis ,  fi  quando  ei 
hcreditatiscommodum  vel  ex  cauila  hdeiccommiiji  quod  .ib  co  reiidum  /it, 
vel  pcr  legatarios^non  tamcn  pcrcreditores  aufVeratuntamctfi  hercditatcm 
pure  adierit,iurc  fciliet  veterc  in(pc£l:o,  vt  confbt  cx  dtn.l.inimponenda. 
&dtR.l.trritum.  Nam  iure  nouo,  /d  cft  poft  Iuili).jani  coniticutioncs,  iu 
diEl.lej^e  yliima.Cod.de  ture  deltberandi.^  NouelLi.Dehered.  cr falctd.Aiiiin 
gucndum  ncccflari6  cl^,  an  inuentarij  bencfic;um  imploratum  fit,  nccnc, 
non  quod  pcrtincc  ad  ius  confufionis  ( fiuc  namque  inucntarium  faduni 
fucnt  hue  non,confullo  fitjCjuoni.im  &:  is  qui  cum  bencficioinuentarij 
hcrcs  cft,rcucra  hcres  eft,  &:  confcqucnter  idcm  dcbitorfjcrcditor )(cd 
quo^  attinec  ad  ius  dcduftionis  &:  retcntionisj  quoniam  isqui  inucntarium 
confccit,ius  habcc  dcducendi  &:  retinendi  codcin  quooliniiureexcepti»- 
nis,quicquid  fibi  a  4etun<flodcbitum  fuit,ncc  tantum  aducrfuslcgatarios, 
fi  de  ponendafalcidiacjua:ratiu:,aut  aducrfiisfideicommifljrJos,licx^fidei-  ' 
coinmiiro  refljtuenda  /it  hcrcditas;(cd  ctiam  aducifiis  ipfoscredjtorcs  hc-, 
reditarios  ,quod  olinidiucrfum  crat(  noncnimlicutlegisfaIcidiarcunilc- 
gatariiSjita  &:  a*risaliepi  ratio  cumcrcdicoribus  poniturdcdudoscrcalie- 
no.  )Qiu  \Qth  iiiuemaiium  ncglcxit,  non  item:  nc  quidem  quc^  ad  iplos 
lcgatarios  &:  fideicpnunillarigs  lpe<f^kat,poftquam  ^iacuit  luitiniano  vtiji  , 
pccnam  ncglccU  inuentarij  obligeturhercs  non  lc)lumcrcdjtoribusdcfun^ 
tb,(cd  ctiam  lcgatariisj&:  fideicoinmiHariii  oinnjbus,&:quidcm  inlbii-  ' 
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tnr  lii[ti!i;.-!:u<;i!i$./7vr>fl  no>ifccerii  d.  Nouell.x,  De  hired..  &ft/ct/J.<:n\stn 
mirtun  qii  u  liipcielt  dcciado  omni  a;ie  .ilicno  Lvhim.  Cod.  de  repud.  led 
£tia!nr.!pra  vues  hercdiia.;s:n'de  enim  hc  vtho.iic  lci;atavij isr  fidcicom- 
iniiLu:ij non iam  lc^aunocam &  iidcicomniiiroi'um,vcancea,lcd  cicdiLo- 
ruiniurehoccani^n(eancur,queniadmo<iunirupcnore  capice^nobis  cz- 
plicacumell.  Deni(|iie  c^hn  adicio  nonnumquam  cedac  loco  conliilionif, 
noniuimquam  eciam  loco.Iulucionis  <//£F.$.iuir/«#»]oiliniani  conllicucio- 
nibus  induclum  Ci1:,vt  non  modS  coi  rufionis,  vcrumetiam  iblucionis  Jo- 
cocedcicdcbcu  llinLiciuaiiiim  nuilur.i  tadVum llc.  NoniUa/blum  raticne 
qiia:  lut  ^s  vctcris  KiiCjquod  li»lnc!idocire  inccUigacur  hcrcdit.Ts  qn.rci'nx]uc 
hcicJcmhabcc/.^«.f  ^om  55./>>.yW«/.«i4/ri«»././/^m«i  35?- X)  de  ho7i.ltbert 
(ncquccnim  (bludonis  loco  ccdcbaccdim  adicio  cuius  comnioduni  herc- 
di  no!i  per  credicoccsfcd  pcr  lcgatarios  aut  fidcicommiiUuios  eiiperecur/* 
debitof^^^\\\'^\^\^\>\s^vernmtfi  tnimnm  effe folutam^tmmtm*  />.  MdS.C, 
TrtbtlLdtSJ.in  impttitttda,^^  diil.hrrstum  1.  citm  tmptcr.A,%.  D.  ad  le^.fith 
fi^/.^Atpiopxrpra^fuirptamheicdis  malam  fidein  qui  dolo  n  alo  in /icrc— 
dicacc  vcilauis,!^:  vi Ntjiiclla.'  vcibovtav,nuilta mali^r.aciispr.vlumiciir,fmil- 
tacciam  uibt.ra.\.illcc\  cjuihus  libi  h  Iu;llc  cicdcnduscthciu  pr.vfnmpcioni 
nonpcriacic  locusohm  cracpiiulquam  iiiucntarij  benchcium  1;  dactair.  e(- 
iec.  Fadloaucem  inoencariocedic  hodi.  adicio  conftifionis  ec'ani  quidcjn 
loco(iiam  iicuti  luftinianus  ncmfecicvcqui  heresellcum  beneficioiniieo- 
tarij  non  ncraieraliercs,ica  nec  facerc  pocuicvcpet  beneficiam  inuencari) 
confii(to  iurium  impcdiatur,qu.im  djxinius  exeo  fieri  quod  Hcres  idetnque 
credltoradeur.do  hereditaicm  dcbiioris, fui fiat  ctiam  dcbicor  )icd non e- 
ciam  lovo  foliition!?,ii.u'.i  ncc  olimquod  .id  lcv;atarios^  fidcicommjlla- 
rios.  Natn  (1  loluLionisquoquc  loco  ccdcict,  non  lupcicncc  laluuni  iiciedi 
ius  deducendi  6c  ccdncndi  quod  iibi  dcbicum  cilcc  a  dcfuiiclo ,  quodquc  pi  o 
iam (bluco hibcrccur,quod  camen  hodie  iahium  queinadmoauoidr oijm 
fuitjhacrora  diifcrcntia  qubd  cumoUm  non  ni/i  aduecfus  lq^.icarib5£^ii- 
deicomniiiruios  faluum  clIcc,hodiecamcn etiam  aduerfus  cieditorcs  ip/bs 
faluiuned.  Ncmpcquod  ikucxquum  cA:  duriorcm  c0e  hodie  condido- 
nemcius  qui  hcrcditatcm  abfolate  aJir,qu3m  olim  cllct  propter  indu£tiun 
a  Iiidiniano  reglcclumqiie  ab  hcrcdc  bencficium  inucntarij  liacVcnus  vt  r.e 
c]aiciemquod  a.i  lcgatarios  &  hdcicomniillaijosattinet  laluiuii  habcatius 
rctiriendi  ifc  deduceadi  ems  tpod  iibi  a  dci  uncto  dcbcbacur :  Ita  cx  concra- 
tfo  meliorcm  elle  oporccac  condicionein  iUiusqui  inueiitaciiini  conftdt 
qu^m  diillct  ohmhercdispuriivclhocipfbvt  benefidum  aliquodexlofti- 
nian^lcgeheces  (endac:cm  proculdubio  tnucre  loftinianusvoluit  nonno- 
jcere.  Alioqui  non  pollet  dici  quis  forec  efife^us  nouae  conftitutionis,  ni- 
fiillevnu.s(  qu6d  proiTus  aUilliniani  mentc  alienus  cdct)  vt  heredum  qui 
inuentarium  non  conficcrcnt  durior  cllct  caufla,quam  olim  fuidccante 
jnuentarij  bcncficium  incrcduCtum.  lcaqueapparcc  non  folum  pragma- 
ticos,quod  miiiiis  mirandum  dolendiimquc  cllet,rcderudidoresctiample- 
f6(qiieiiiiismcert)ceces  pardmMc  labijiexiltiountes  loiHt^ani  lege  faAum 
.  cfle  vt  implorato  ocneficio  in  uentan j  confufici  iuniiin  httcdis  omnino  tm* 
pcdjator,^u«  fan^nuUo  modo  pull^uciotis  Gonftttotioiic  voi^Aiti  poteft. 
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X>»gb«Munt  dkettlaftiijtimiiegi  hocfK»uiikluxiire,.vcqiiiai^  |^  ^ilV^ 

•nem  confulio  fiac  iuriuni,  r.on  r .uncn  c.i  confulio  (bludofiijC^iaiii  iurc  ccny 
icatui,  ix^qiudcinquixLidcicdjuoicsjiniiliominusJgicuc-quod  ad  lcgaca-. 
rio5C.\  hdcictinini5liaiu\s,qunKC  cvaiitorci  lunc,  iicc  ^ro  cic  I  to  ibus  iu- 
I>cjuui )  niii  m  odmiu  c  us  hcicdtsqui  luucnucii  hcnehciuui  \  luo  ccglcx.c; 
idque  nnnexMJ^vfr^CMmr^de/tiiraHikcui^  de.a^coobtis  taiicilmlo 
oaiiiir,iik'qiie  obligaclicredciii  lcgaunisinibiifluin.niilhadenusvtialci-  ^ 
iiianidetraDecenon  ooflicicd  ex  d:h.NoMell,i.d€here4l^fiiUtd.§.fivtt^/tn^ 
^^«rMiqtixprimiimnociiis  iiKiiixii^yclcgacaiaiis&  fidciconiiiiiii^iis  cxm^. 
nlo  crc.<icoiiini  hcrcs  qui  imicncatiuni  non  ^ccic  obligccurctiani  liipra  vlrca 
heredu.uis.!.  ncc  t  itc  idi.v  iatlura  libcrctm .  Sjcquc  prvx uldubio  accipicndu 
.cll>qutxliullin.  alioqui  latis  in.ilus  I.iti!uuic:s     luiis  auchu"  llnb  cui  ^/./. 
.'Z/U.§.fttcoMpittMtiO//ei  Ackioncmoiico.  tandi  quasLoncradciuucUuuiubuK 
^teres  qui  inuentanuni  iectc;  arg<^/itf  mpofiettda,  in  cuius  ipecie  non  confu^ 
lio  quar  peradidoiieni  iiefedicaci$contingtt,(cd  confuilpiiis  eftcdus  inpe- 
diciir,  viiqucdcduccndi  ^  cccinendi  proptii  dcbici  hercdiconicruAcur.Naiu 
ad  ius  iUud  dedudionis»  exccpdonis  &recenuoii)s  pcoculduli^io  reilpi* 
cit  lulbn.  »n  dt&o  §.  m  comput^rione.vt  prob.inc  prior.i  illa  vcvhi  duwuset/t- 
centiam  exeipere ci;'  rctwcre  ^uicijuid  infnniu  expe>idit^6^c.Q^cn\n  \  iin  c  po 
tell  iicrcs  excipcrc  cn:  rctincrc  quod  in  tuiius  impcndic  niu  uiK]u.un  CacCus 
cx  cacauiacrcd^CocrQuiid  vcco  inccTcdquodad  fonnamagendipcrciuecv. 
trum iMies cte^*CQC eiwctfpedtpoft  niorceoi  defundi, aii  ver6iam  ip^ 
cnocciscietnporeaeditocfucnc.)  I^oindequodiex  aic^a^ionesyitquasiia-: 
buic,cas  cqnfQiasnon  intelji^i ,  iic  oUinino  acdptendudieftyt  codem  exce- 
|:^'onis  &:  retcncionis  jure  iibi  coi^dulerchcrcs  po/Hc  nc  a£b'onuni  (uarutii 
conimodo  c.idac.Exquo  apcrtiusconilat  quanfvcrum  licquod  rupcnorcca 
pice  dirputau.mus  ,iiihil  taull.c  cllccur  iniplorato  ici;is<is:  inucncaiubcne- 
ticio  CLiracorcm  hcrcdjcui  cauquam  laccnci  aut  bonis  dchu.cb  dariopor- 
(eac>Quid  il  hercs  iplc  dcfun^  debuic,  an  contuilo  ficc,auc  quomodo  agenc 
CTcdicores:DicamiiilVacap.6jwifin^|^'vj         ;     v  ?),,^f  . 

^""^f  r  r o  R  QV  l N T  V  S;.J?#?P -  ; 

l)ibertdefHidohmai0Virfiinii^kbereJittii0 
etummMtHfarnimfeiit, 

^^^^^^StJtfSfy^^  jfi  fiint  &  vaii.v  rollcnnitacesquasol>]eruariIuAini.v' 

^^^-^p  nus nr.vccpit in conficicndo inuenc.-irio ab hcrcdc inii lceis ^ 
- ,  M  cl,'  iiHiciuarii  bcnchciu  iirplorauit-^pro^icr  q:  a  caullam  r^ccim- 
t.'^ii<i^\Ci.'%i>'  mcrit(>rolIcnnc  hocinucntanu  vulgo  appcllatiu  nd  d^fVcrcn-  * 
'  tiam  cartcrorum  qu.v  ^  cucorc  aut  curatorc  bonis  daco  6c  aii js 
onisfied  ibtencqua:  vix  vllam  iuns  ibllennf  tatem  aiiam  deii* 
fide 

icari 
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iSTouel.i.^.htncmffij.Deher.c^fit/c.^i^hihizo ctia  iurciurnndo, rujhus  le  con- 
iciu  cllc  uulig^iiuus,id  e(V,vc  apcruus  cxplicac  d.l,vlt.c\\\  ( ^d  r  u  I!  a  malignua- 
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Qnin  5«:  ab  ipiis  teltibiis  iurari  luUinianus  voliiit,qu6d  adtiierinc  lis  qiKrgc 
fta  fu  c,  videriiu  qLi*  tuiic  ngcbaniur,  tk  in  nuilo  corfcii  fint  tacfia*  ab  hc- 
rede  ;n.iljgrit.ni!s,  qu  c  lyifi  NoiielLc  verba  liint.Hinc qUvTritur,Ii  nt>ltea  con 
uiif^iis  ik  hcics  aiiquid  cxhcrcdiucc  fubripuiiro  autcelauilie,vcl  amouen- 
duui  cuia  ullc,  An  nincntarii beneBcio  pnuar.dusiit,6cdoli  nomii  c  hacle^ 
ntts  coercendu$,vt  cccdicoribus  tk  lcga&anis  omnibus  m  (bfi.^i]iin  » id  edttik 
fnpra  viresheredttariasteneatur.Pra^niaticis  ptocetteneri  ,ratic»neilla4«ii^ 
vtprima  fpccie  videtur,nohiniquanccabrurda,qucdlcgjs  beiicficio  indi- 
'  gnusficquidoliiadmi(u&:q  11  in  legem  ipfam  peccauit,addito  eciatn  prnu- 
rio,nc  al'c7q'.n' eueninc  vi &  pci ii»rn  liii  triidu  fcntiac,  cC  luru-iani  i->c  j^,chciu 
ad  ncliLcnum  is:  lei;,\.ar!<)iiun  nuuriiiii  jirouMh.itur,  iilquec.ipLu  (lim /k 
quodnuncii.-itn  ccu^  icvc}  dun^cii/.P^nfiu  Kofar^i.  D.dr (hpulat.  praecr.Ex- 
liahancc.uiira!n,idclVnulIocircareshcrcciiiariasa<JmilKjdolo,  ii  c|iiid  pec 
cacnm  fic  in  forma  con6ciendiinuentarii  propter  omillas  aliquas  i<^lenni- 
Utesculfa  fortaf}rscabularii,idefteius  qui  cabul!s&  icrijpto  conunittic  in* 
^  ue:^tticiuin,no' putantpragmatia  v(quc  aJco  inhuiran^  agciiduni  cfleciiHi 

hiTc\ic  ciiiusdolusr.uliusare"  ■tur,vclegi5auxilio  quod  impluraiiit  carere 
'  '    •  dclx^ni    hoc  iurevcuiMr  .        jnvierior  hiiju';  prigtriattc(^runi  lcntcntije 

_  pars  jUoh.itui" .  prior  iion  itom.Nani  c  jui  hcrcdistlolusnullus  mtcruct  Jt,i- 

nk]iitfTi;.unn  l.mc  !uci  ii cx f!)!a i.ihularii  culpa  d.inuuun  ipu  ur(><*.ii  i,  prr- 
lcrtimc \innccimpuL.Uiei^^ofliccur  taoularium  l  on  cl  i.',ciJi  pcLiuoicm: 
/ulent  enint  qui  imientaria  hst  cbn/cribunt  k  iudicibus  eligi,6c  ex  eomm 
^  <]uidem  nutheto  quos  iudex  (ciatin  ea  re  melti\» vetiatos     pauci  Hint  qoi 
^  hnucpraxim  adprim^  calleanc>  vixquc  vnquam  coniir git  adcc>exa<5Vd  /ad*- 

ht  rjlkrtnitatibns  omnjbus,  nnoninaliquo  pcccctur.Etccftialitcrpo* 
liio  .urecne-M"retfacilcvc  ipti  quoqucherecii  bcncficium  iprum  iniiertarii 
cirw  C  c.:pC!olum,c  im  is  no!i  aliter  uirpLC^ani  dcKu^cn  hciciiitaccm  Fu^ftt  t  a- 
diturus,  «ic  potius  repnd-.iturus.  Ncc]ucveroc]U!cquam  nicrclt  crcc^iun  um 
&  iegaiauoium  ,c]uibus  vttic]uc  coiiruli  potcic  commcHic  aljoiiuicntaiiO, 
quod^pltus  cabulacii  itimptibus  ab  idio  tabuiario  ritd  ie£K>que  idiciacnr* 
Nimirum  fi  quid  omillum  iit  exiis  roU^nitatibusquaefuntpiJedpaiScma- 
iuns  momenti:  Leuioruin  enim  omiHlonon  (bletnoocre>ni(iacce(ici;ce 
<ioIo,ncc  facil^  iudices  ineaminclinanc/entenciam^vtinuentariumlicdc 
inin  js  ritc  fxdtum  pro^nivcient  rullum  clIe.IntereilccqMdcm  creditornin 
&:  lc^aiax-iorum  pure  ail  t.aniclK'  hcrc  iuaLcni  potius  cyuam  cuiiibcncficio 
•  ^  »  legis(^'  inueniani  ,  lcd  pollquam  lcir.cl  .iciita  cit  intplorato  legis  beneficio 
nih  i  corum  intercll  tx  pr  ore  ancx  policriorc  inucr.tario  bcncficium 
lcgis  {^tincacur.  At  cum  hercdisdclusintcruenit,  Fatcor  qoidem  xquum 
'  fore  conftitQii,  vccKditoribas&  lcgacariisin  iblidum  '&h]pravin!s  nere- 
ditariasteiieretuc  is  ,quilucrutnilhcitum  exalcerius  imucia  per  legisbe* 
neficium.dolo  malocaptarcc,  fcd  camennegoitaiuscondicucuni  ruiffe.Efl: 
enim  cxprcfla  in  eam  r6  conlLcutioIurtiniani  in  dJ.vh.^MceKtM.infi,Cuie  tn, 
dchb.  vbi  rcriptum  ert.-hcicilc, c]u!  .igi^«ui;c  bciicficiiua  lcg:s&  inuencarii,& 
iiuicntauuin  fccit  uxtaeair.  k)in.air,qu:c  ipfa  lcpc  pra/iiipta efljfi c6ui<flus 
flicrit  ahquid  exhcrcditaterubripuillc,auccclau!lTc,  vcl  amc-uei.dum  cura- 
uiiltv^oi  aijam  paiianj  pati  dcbcic,  quam  vt  duplun^  pr<^!trt,auC  llbiimpu- 
m  cacum  ivium  quas  celauic  aut  ilibttuit*  ilapet  iii  tui  nihilominjis 
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ihcrcs  cxbencficioltgis  6l  miuj:  unjiquia&:cluplumij>rum,  tai^quam  talis 
•hcrcs  pr.viUt,  quandoqiuiicm  hcxcooolo  ficret  hcrcs  abioluic  iuillainu6- 
tnrjj  h.ibiLaiacion<,truHiac05Hlcmn.irctur  ad  tiuplum  ii  tcrcndum  quJ  cDa 
-r:o!iillato  JLi[)loinlolidum  omnibusik  ctcditonbus&  lcgatanjs  ia^isl-acc- 
rc  coecicLur.Non  cniin  quckl  diciinusduplum  abcopraitaii,hur.c  lcnfum 
Jialxi ,vt  cui  cx  crcditonbr.s  aut  lcg  < t  .tijs ccnium  dcbentur, cog..tur  oiiccn- 
taroliR*rc  lc\i  iliuni  potius,vc  lircm  lubtraxeritdignam  ccntum,cogacurin- 
^vrre  duceina  in  hcrcd; tatcm, vt  hercditas iis ccntunii  audVa locuplctior  fiata 
^  d;.'b!t  s  ic«.itil<]uc  cxfolucndis  ido»reior.Ncc|i!epollum  vidcrcquarnam  iji 
jiouclla  hntiniaiu  lcgeT)?  herrMt.crfa/ctii.ycvbA  luitcxquibus  lupraditVa 
pnoris  cojUbtuiionisparscorreda  vidcri  pofTit.  Ethcnin)  apcrtumcftlu- 
Itinjanmn  in  A./.z/t.id  vnuni  azcrc  vt  taucai  hcredibus  lcnslirjE  bcncficium 
agnicuris  ,  hacK*  us,  non  vt  *.rcditoribus&  lcg.itariis  damnum  adtcrat,  fcd 
dii.itaxat  vt!  ne  cx  d  imnof'»:  hcrcditatis  aditioncmcliorcm  iplorum  condi- 
ci<>?'.em  ficri  pa'.iaiur,in  nou^'lia  vcro  contra,profpiccrc n).ig;s  vcllc  crcdito- 
tibt.is&:  l  'gaiariis  nor.  quall  priorc  lcgc  abrot;aLa ,  lcd  in  odium  lurcdis  be- 
nehcinm  inuentarij  aut  ilatutas  pr.rrciiptalquc  (ollcniutatcs  rcgl  gcntis, 
tainc"«c]Mod  .id  luncrcm  attinet,  id  eftin  cocrccrd.i  nialignitaic  hcrcdis 
t]ti'  lifbtraitit  rcs  hcrcJit.irias  nihii  prorfus  nou»  lulhnianusinduxit,  niliv- 
nt>  illo  cafu,  vt  verba  ip('a  dcino  rtrant  ,quohcrcs!mploratoiuucrtan]  bc- 
nclicojL.nncn  ncglcxcrit  coi^.ficicndi  iniiciuar:j  follcnnitatcs.  Vtrunc]uc  e- 
nnn  kiltiiua.  .usrcquirit,id  cft,vc&  fonn.i  inuciuarij  non  lit  nte  oblcruata, 
&  dolo  malo  ha"et{is Fadtum  Fucrit neoblcruata (ii.Ex  quo  magis  apparct,lt 
tiih/l  Jir.vterdolum  intcrucner  t,  fcruatis  alioquin  rollenint.itibus  onmibus, 
lion  id  vcllc  lultinia'  um  vt  hcrcs  bcneficio  lcgispriuctur.  Pianc  li  concur- 
rentcdc»l()  iliqua  cx  loilennitatibus  vcl  mir.imaomiifa  lir,eritl(Kus  conlli- 
tucu)ni,vth.'rcs  m  folidum  condemnetur,non  proptcr  omiffioncm  folcn- 
tiicaiis  dui  taxat,nccjprupccr  dolum  forim ,  fcd  proptcr  concuflum  vtriuC- 
quc,quoni.im  italcxkriptacft.  Licet  lcuiorum  loilcnnitatLim  om:(Tio  alio- 
qui  nulluis  fic  momenLi,ne  qudenv  ad  obhgandum  heicdcm  vt  aliudin- 
ucnuir  uin  cxi  .tcgroficiicurctjqucmadinoiium  lupcriusdiximus.  Ncc  ell 
quod  cjuis  d.-c.it  noua  illa  luftiniani  Icge  hoc  additiimcllcad  prjorcm,vt 
fieres'inuent.'Tinmco:  ficicns  non  tnntiim  fublcnbat,  fed  cciam  Inbfcri- 
bendo  furctnihilfe  ciica  rcs  heredii.ir;as  dolomalo  tecitfc:  /Cqtufnnuim 
auteni  ellet  &:  r.itioni  ndprimcconllntancLim,vt  qui  peicrauit  ,p  lorislit 
Condrciorrs  qtiam  linu.io  mendacio  (e  onciallct.   Nam  rcfp^  nc  Ct.addi- 
•tuni  illiid  hiillc  ma^om  roDcnnitatis gvatia,  ac ^e  tam  facilc  iniuriam  com- 
mii  ifci  heredcspoiVent:(olcntcnimplcr'quemortal.um  alioqui  lacilcs  ad 
mcnticndum  &  delrnqucndum  difficiliorcs  eilcad  pcier.-ndum  :  vana  vti- 
quc  fupcrftitione  poiius  qramvera  rclieiojiis  verciatione,  cum  extra  cauf^ 
fam  periurij  Dcum  Opt.  \hx.  pvoxin  inrquc  vltro  dc  confuJtJ)  offei  dcrc 
non  dubitent.  Itaqucuponas  hcrcdcm  qui  fublv.ripfit,r)hil  fc  kville  dolo 
rnalo,  inilliun  dc  ca  rc  infiurardum  iiiterpofiiille ,  &  tamcn  dololc  vcr- 
fatum  cllc,  fitebor  ex  ea  lulimjani  conftitutiojjc  indignum  c(1c  hci  ehcio 
inucnt.ir.j  hcrcdcin  qui  alioqui  antenoucllan^  indignusnon  jii)llet,non  ob 
id  qu6:i  aolnm  .idrnilcric,  fla  qui  /(^Ilc  niiaccTurisdoloroalopfxtcrn.ilic. 
Duociiimilla  hic  concurrimc  quar  itiiuiri  dixinius,  vt  hcrcs  qui  inucncar 
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fiiima)niecic>peda<leablig«tiir4criM^  p^yYWrfh 
ifi fbcnuu Std  lUucatterU&peierauer^c,  tiegp Beii  «(im  IndigaM^,  tjuia*Ji- 
•C^t  Gt  mtjnloinec  vinbom  Qliiflium  iniplcucrit « lepi<-tamof»|>ra»i;-^y^  A- 
foUeniiiiaii  Cittstecit,  NVque  eniin  liciic  ad  tUmanij^c  (olWjuuc^tein  nccei- 

fariam  illiic!  peiunec  \  t  hcrei  Uircc,iu  illud  viuoquc,  ne  pi  :eicc  ,  lcd  pouus 
coriiciciuuin  tS:  bor,  i:n  tidcn; -.  iumc]iuini  riuicni  cx  pauui)  caul7icr€l- 
CiC  pocna  ciu^  qiii  [x,-;cuu;i,  u\ii  iiqiuiuio  uacxpicilinj  coiuluucuiu  lic, 
quia  pcLiuiuun  latis  Deuui  vlcorcm  haJx^  /.^.  CodM  rtlf.credu.Su i >iaca  \ c- 
tb periurij  cnillaninU  iu^>c):eft  quodobiici pollit hafldi  j^tXW  doit^u^  iua- 
Jmii ,  qui  poccuiiot^  minusinceioeiiic  ,pcriufiio  ^ellanu;  qu^m  acocdftw» 
Qa^'{  ci^u,u^quies»  Andpio(abercdiiauenJuiiv^iu  Mmim^vcr6-:n^:Ciiai 
^u»daii,€doill«ciurauicnecpi?ierimic.  Seddicokgcu)  lauandatu.fille  qus 
cercamidjam(|ueinhuiK'caiuifi  p<rnain  conAicuic,l)upli  rciliccc,p|x»qii»- 
qucrc  (ubcracta  irilciendi.l.un  pi otcllu^  fuin  non placctc  jinhi  h.ic  parce  la- 
Itmiani  lcgcuinpocujlquc  dcbuilic  conllicui  vchcicsqui  dolo niaJo quid  f c- 
•cille  piobarecui,inuciuaii)  bciK-hcJO     ^onur.oiio  priuarctur.  ScJ  nondl 
i"iolhuni  m  ea  re  in  qua  lus  cctcuni  i;.iii(.anubex  upcrciiHinji  vtibis  iciii^, 
prccexcu  vlloarquuaiis recejicreabco quodrcrtpcuni pi\icjipcuiin|uc  cu/« 
-pro/pgxtt  9 .  Z>.f  M/  or  a  ^utkmkuum,  Edidum  Pnncipis  in  eam  SBiii-nccelia- 
Dum  eilechisprjcienimceiTiporibusinquibusvixeilvcbeneficium  hoclif* 
^iniani  alioquin  iuftuui  faus 8c  a^quumjii  ex  bona  Hdc  res  ura^larccur , jmni 
crahacucad  iniuriamciedicorum  &  ici^.uarioruin ,  hcccdibus  paiTiiniilud 
iimpioraniibus»  cum  e;iani  cum  opuIenciirima<!k  [ocuplcuiliina  hcrcdicas 
efltnon  proinde  vc  lioi  caucar.c ,  led  vc  crcdiconbus  «Sc  Icgatarijs  oinnjhus 
inoiam  haciant,  ac  loni^ionbub  luuun  anhact  ibuiiS^;  tcrguieiiacionibus  di- 
iacauijinnunialiqu "ii.iJoirigcliiiium quinqu.igclinuun  lcrucncja  iuJjcjs 
Dc icbus  hccciiicarns  a  creiiicoribus  cx  oiUine polHUcntiis  vcl  venundajidjs, 
erallcncur  incere^hheriiis  in  hereditacc,pleii6que  ipiiusiure^commodo 
nruancur  proindc  acilnec  credicornccleg^tcatius  qujlquamcHec  PJaceccc 
aatem  vc  uuic  malp  ociCiirccciair(ag,am  eqim  jfdc  ccmiiliariam  Principis 
iSeiViGQrem)ica  ius  conRicuj  cJiclo  Pcincipis,non  quoniodo  in  Galiia  conlU- 
jbiCnm-ei^BepeQaCiir  ex  (ublbc^Cis  autcxagnacis^c  cognaus  pro.v  mio-., 
4ibttsalic|uis^ui  paracus  (ic heredicaccm  abloiuic  a|;noiccrc ciira  bencti> 
/Cilimle\;is,nni!ier Jii«;  illclic  vchcrcdi liue  l«.i:pLv)iiuc icg  timopratcracur, 
ciqne     imicr.tan)  Cv  hcrcuiiacJs  limul  coinn.oduni  eripiat :(  nunis  cniin 
iioc  thlfiLiun  c!t  a  uirc  lcnpco^'  j  lcgc  Uilliujaiu,cuuis  lcinpcr  l/Jua  lancla- 
cjuequancum  hcripotcllautoruas  apu-1  nosellc  debctvScd  vt  <jucmadmo- 
<lumluftinianus.ceffum  cempus  coi)ilicuicinuencario&  inchoaadofllrab- 
ioiiieudo  ,  itii  9C'  alitid  perindf  ^cr tum  teir  pus  ^ctedi.  pra-figeccttir»ad  liim» 
4Bkum  icn»cil(e>tuii  4i  qu  andn  cx  pacrimoni j  bc  petlbnac  u  m  qualiuce  breuiiiS 
,4aridebneC|.incraqHodiubereciircurare&criCu>uiplb  pcrhcere^vc  iuftan- 
•cia»  quam  dilcuflion is  vocant,tcrminaretur ,    dc  crcditorum  ac  legatario- 
xuni  omniuni  hcrcvfilquc  ipfiiis  iiuc  ac ordinc pronuncjarcturuJ  ni  taccret, 
remouerccur  nonquKicin  a  bcnchcio  inucniaijj^cireccium  hntalleid  nimis 
daruin,  pra-ri  itun  li  qu.  in  potuillec  abioh  cnda*  inll:anc!x  djligcnciam  hc- 
jLCspra'iticUlci.jtjiio  tamca  cLiani  caluidcm  lus  conlluucum  vcHeni, ue  qita 
liacliqtiLciUoaucrubtertiig^  9ff^H  td^i^i^^^re^^rj  r^d  ab  hcied^atis 
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fe^one  ,  eaq<?c  polTefRo  ei  ex  crei^itbribus  qui  elVet  anceriov,6:  maioris 
pecuiiix  cre  litor  ,  infidiicia.'  Ipecietr»  aduidicaretuv ,  profftica  per  cum  ratif- 
dacione  De  bonis  benc  a  iniinillrandis ,  raiioiiibiis  adminillracionis  bo- 
iia  fide  reddendis ,  ni(i  li  mallent  creditores  eligere  alium  cx  crcditori- 
biis,  aiic  virumprobiim  non  creditorem,  qyi cam  bonorum  admmiftran- 
dorum  curamliiiciperet,vt  xnds^l.l.i.  De  cttrniion.bonof.dand.  Sic  enim  fie- 
rec  vt  vel  amittendx  pollelllonis  metu,  vcleuisrccupctandi:  ftudio&:  aui- 
ditace  heres  diligeiitior  heret  nd  inftruendam  finiendamque  djlcufnonas 
iiiAanciani,  Aut  lincgligti^s  ellb -pcrgerct ,  luhil  obftaret  qnommus  di- 

ligcnti.im  pr.\*ftr,re  quaiuam  vellem,  creditores  jp(i  pollcnt,nec  habercnt  de 

cjuo  niagis  quani  de  leiphs  qudrcrcntur. 


ERROR  IV. 

Dc  hercde  <jui  rcs  hereditartas  contre^Muit.aat im^loratu m 
bcnef.ctHm  mHentarij. 


V  I  c  criori  fuperior  cauilam  dcdit:nampiagmatlci  ficut 
nondubit.mt  quin  bcnchciolcgis  &  inuentarij  plaiic  indi- 
1  I        gnus llt heres qui  dolo  malo  veii.itus eft  in  heicdicace,Lamcc- 
li  omncs  m  conhciendo  inucntario  /ollcnnitacci  adhjbue- 
x^-i-^.t^     lic ,  ita  dcFciiduiiC  nonellecum  audicndum  ll  polt  contre- 
(Skatas  pro  arbicvio  rcs  iiereditaiias  implorttbci.eficium  Jc- 
gis  8c  inucntarij,  rationc  pra:iumpii,  vt  inquuinc,  doli  ,  proptcrca  quod 
ciciic^um  lic  Jn  iVaudcincrcdicoiumt^  lcgacarioium  captaril>encflcmm 
Huiufmodi  ab  eo,  pcr  qucin  f achim  llt  quomiiius  res  iniegravideri  pofTic. 
Ergoli  e  contrario  verum  llt,  vc  e{leprobauimus,non  co  miniishcredi  rai- 
imm  elle  bencficuun  lcgis,quodin  coijfcribendo  inucntariodokim  admi- 
fcric^  fi  modo  ai  doUun  non  accedat  omj/Iio  iollcnnitatum ,  plane  con- 
requens  fiet  vc  nuilto  maj^is  diccndum  fit  prjrfumptum  dolum  ei  non  no- 
cerc,  cui  nec  .ipcrtus  probatufque  noceret.    Qiiamquam  nec  vidco  cur 
ua-rumpticdoli  tam  fi:^cilc  capicnda  llc  aducriiis  heredcm  boni  Korcaf- 
uoiiuuis,  tpi  &:  iure  (ixo  vlus  eic  contre«5lando  res  hcrcdicarjas ,  & 
iwxnc  vcitur  iurc  communi  impk»rai^do  beneficiuni  iiiuentanj.  Solet 
cnim  dici  Doio  iion  faccrc  cum  qui  uirc,fiue  lLo,fiue  communi  vcitur./, 
vhim.  Cod.dctninte^r.re/ltt.^m-i  quideft  obfecro,  quod  ei  po/TIs  impu- 
tare,ciim  tempusipium  quod  inucutarjo  coi\ficicndoprxrcriptumeft,non 
curratiuil  ab  .idita  lieredjt.ate,  vt  pragmauci  quoquc  fatentiir  ?  Aditam 
cigo  priiis  hcreditatcm  ^llc  nccelk*  clt  vc  inuentanj  bencficio  locus  ef- 
pomt :  Qui,d  porro  intercft  an  vcibo  hercs  declarec  fuam  volunca- 
tcm,an  fa(5Vo,id  eft  g^rcndo  pco  Iicrcdc  quod  fit  artingcndo  fic  coiicre- 
<^budores  hcrcdic.ii;jai;  tgerit^Z.de  acoutr.hered.  QuJ^dni  vcrb  hcredi  liiceat 
poft  adicam  hercd  icaccniconcreClarc  prp  atbicrio  rcshcrcditarias  cum  reue- 
taheres  &:  dom^Jus  fic,  ucc  co  ir.ngis.  dclliiat  cHl*  hcres  quod  bcncficm  legis 
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6».  imi'-*":c  rij  a^-.o  icrii  ?  Iii  coquc  r.imiruni  uincrc  bcnchciuin  inucntarij  ^ 
lK^-:chv:  oi  '  u4.>craiul!,v^  ;*.kiqu<>njunnioiKunTpcutcii]ui  unn  hcrcs  ell,  lcd 
Cicic;iii>iu.tjiuhctcs  tkiipoicitjC^'^'!^''!^*'^»'^     ani  tucur,  li  15  qtu  dchbc- 
rarc  fe  dioMtCK  g  tinteiea  quKlheredttariuin     «.piiicni  ju  vc  iiauui  ti^c 
hcrcs  ab{^.*itiLe>nec  quamuis  temporaiar^runcur,eIe^oi'ein  habMC,An  beue* 
ficium  tnuencad)  ^^iotcere  veb^n  abloiucd  heres  elle.  Sic  euim  a  Jullinia. 
noci '.UUciiuitii^lfc^infcjunant  cius  qiu deliberare  maluic  quam  |ptiefican| 
bcndiduApyijfccstLv/f^i^/tnMte  ho(  Mkfki*  C^0iridfM      is  qui  licre- 
dicaccm  fain  acbjccujtthcrcs  lic  cs:  ciK-  vciu^iiuc  .<biolucc;lIueciim  beo^icao 
inucntari)qu.indiupcr  lc;j;cr.i  iivcc,  cur  non  po<j-c  ca  oiiinu  faccrc^qux  ci« 
tra  iv.s  &  >  onicu  hciciiis  hcri  i.c».]iicu:Ur  Auc  curcxca  caulUpiiucturbcne- 
fiLio  itiucniari)  ob  faCluin  idqiu  ci  iinc  Ii.olrviticpoti  iir  Dcniqu.  vl->i  dc- 
lii.it  ius  dcIaunaiKii,  ibi  incipic  jus »  or.licicr.cu  ir.ucntarij,iU  clt  cx  qtio  adit  j 
elthercditas.Alioqtri  quidmtxmiB^bontiifie-tdiiiheiediiater.ihi  lo^uas 
de  futuro  inuencario,c]ui)dab(bIuceh^$e(Ie^cliet,exif(tm&s^bcta(le  opu- 
lenQiHmam  eilc  heredicac6,quar  reuci  a  cft  dainliioia,  rollea  vcr^conttcda- 
tisiam  rebushcrcditariis,  mcHurq-  txploracis  viiil.ns  hcrcchcatisjficappar^- 
tihiis  lam  crcdicotibusqui  antca  latcb  11  t^cciniiigicad  auxiliuLuitinianeuntf 
An  lHi  Jinpucabiinuscur  no  in  iplo  adcur.Ji)  hcrcditatisinoircntoinoent»- 
riuni  conicccrit?  Acqui  iacisL-cic  lcgi,(i  inodo  inu  .1  dicm  tiigcdn  u  abeo  a- 
dita"  lKrcdit..ci.sdie  nnmcranJum  inucntiri]  contccVioncin  inchojuciiCjfle- 
iiidc  lolloiT.iccr  pCrfeccrit.  Nih  1  ci  nn  almd  clUjuod  abeoliillin.ani  lcxre- 
quirat.  Qiun    ob  ca  n:muum  caullamconfticutunlclV  a  lulluMai  o,vcquo 
tempdte  inu6caf.u)n  fit,lieces  itixfK  niiiii  h  (e  doh  n06  atfmidum  fiulle  cir- 
caicshecedicarias^nihil  iiibaa6him,celacum  nlIiiI.l«iquoobreTuandiimeft 
qaodcrrorem  prac;inaricorum  apcrtifliin  cdcicgit  noniuisenheredeniiii- 
tare  nihii(ccgillcnercdiL.ir;um,  k-d  mhil  lc  fuhtraxiirc,  aut  a)noui(Ic,auC «- 
tnoiiiendum  eurairiflc,  njlul  deniquc  dolo  maioiniierediticc  autcircahe- " 
rcditaccm  fcjiirc-,  cuiufincdi  innhi^r.-indi  intcrponcndi  rationiillaellcc,ft« 
nccantc  iuliLuandum  illud  in.tcrpontuir.  hcrcditariasrcj.  contiectarc  ;p!ilf- 
ccrct.  Qnoiroclo  cnim  ruhiraxillc  potcft  ,  cini  rc  quiucm  potuit  contrcda- 
re?    Fatcor  non  linc  cuilla  pollc  rulpicioncin  incidcrc ,  cjubd  hcrcs  nliciuid 
cx  Jicicditatc  fubLruxcric     amoucnt, quia  luitei  facile  ica faccrc  iivoluic 
iUe  dolo  malo  verfaci.  Scdca  fufpido  tancumnonpTa;1umpcioeft,ncc  he* 
redem  ad  altud  obligac  ni (1  vc  iurec,  ad  purgandum  le  de  dolo  malo ,  non  e- 
tiahivtinucncaii)'1x;ne(idopriiiccut :  Mc  aiioqul  cuctiiat,'  qiiod  cfSk  mi- 
qiiius^  v«  pcriuviis  c^juoque  millc  credatur.  Cur  cnim  adieas  cum  adiu« 
randum^li  nec  uirai^civisctederc?  Nonquod  aducrfuseiuimodiiu(iiirttn-* 
diiin  probatio  'in  cor.trarium  admitti  rCqucat  { cO:  cnim  gencralc  vt  ndncr- 
fiis  iiuiurandiun  cjuod  piirgr.tJonis  vocanc,  falua  fic  probaiidi  tacultas)  led 
hadtcr.us  raltcm  vc  prrcllnv pu  iiiius  Joli  fulpicio pcr  iuliurapclum  cxtin^ua- 
tiir,  ncc  hcredi  polllc  ohiKi  coidlicniia  doli  ouin  dolus  iplc  ipcrunim^ 
piol>ccur  pcrc:rca'!r<.'.v'  ,c-  lcL;aianv)s  doluiu  aflcgantcs.  IdipfL.in  ilihcet 
fuiidentc  iui;>s  rcj;ula  cruu  i>robandi  necefEeatem  in^ogai^ii^  Mxdjtmtpi 
allcgaii:  ^  qbitm^  doliiui  A  ^uotiis  18.    f«rM  I>.  'd9  frAtit:  Ec 
vcrt^cdmctiam  isqiii  cx  ddaca  (ibi  llercditatc  "dliqiiitl  dam  amooit» 
&  quair (urtun  li:bcraxir  ,noneomagisccr.rcatur  hcrcir,quia  contrariam 
vomntatem  admiiliimipliim  dedarat,vtlflxaic»id1efi^quaD2tti  exipia  fadti 
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qiialitatcauparetiiorvtam  voluiilc  illum  adire  hercditatem  quam  Furtum 
hereditaa  facere,  quaudoquidem  li  heres  elle  voluillct,  res  hcicditaiiaspro 
arbitr.o &  autc omiuum  oculos  tradarc  potuiiret  L/i  fttts  2i.D.deac<futr.h€- 
red.  quantommLisdiccndumcrthereditatJ  :n  lolidum  oblic;ari  cum  qui  fe- 
citinuentarimn  ,ob  id  folum  quod  antc  confedom  nuicntarium  aiiquid 
rabLraxcr:c  autcclaiicrit?  Ei  namquc  qui  fubtraxit  &  cxpjlauit  res  hercdi- 
tarias  antc  aditam  hereditatem  multo^il  js  prarftamus,  cum  nullo  irtodo  hc- 
redjiatieum  obftrirjg!mus,quam  eicui  faluum  inuentarij  bcncficium  (eruar- 
muspolt  aJitani  hcrcditatcmexpilatam.  hhc  enim  fempcr  hercs  n\anct,&: 
quidcm  nnutus,ita  vt nec  audiri  debeat,li,quod  aliquando  multi  vellent,  he- 
leditatem  aditain  repudiire  mallct,  quam  cum  bencficio  le^is  &  inucntarij 
rcUiicrc-.quia  cum  pcrindc  heres  rc  vera  lit  is  qui  cum  bcncficio  Icgis  &c  in- 
uetarij  hercs  cft,acque  is  qui  pure  &  finc  adiec^ioue  hercs  dt,n6  magis  ficri 
potcft  vtquj  h-.TcdiLatcmadiit  implorato  etiam  ab  initmiurc  inucntarij  ad- 
iiiittatur  ad  rcpudianda  hcrcditatcm  quam  fi  fuuc  adiillct.  Ncque  cft  quod 
quis  obiiciat  nihii  unj>rclle  an  hcrcs  de/ir.at  hcrcs  ei^,ar.  ver6  hercs  maneat 
cumbcneficio  legisfic  inucutanj,  cum  vtroquc  cafu  lit  icciu:us,nccvllum 
cx  hcrcditate  damiuun  lcntirc  polTIt.   Noncnim  hercditatiiincon^modum 
vnumiUiideftduntaxat,quMli  hcres  obiigccur  in  iblidurh  crcditotibus  tJc 
lcgatari.sfui^taquam  fit  mfacultatibus  Iicrcdicariis ,  fed  illud  etiam  quod 
negotiishercditarxis  imphcatur ,  quibus  prudcns  patcrfanulias  plerunque 
implicari  noIlct,jie tiun  qiridcm  ciim  maxiina  lucri  Cj^s  CitbciVct)/.^H:a po/e- 
rat  ^.D.ad  SC.  Treh.  multominus  is  quinulla  lucri  Ipc  alliciatur.Atqui  be- 
neficium  jnuc:uanj  nonpraMtathcrcdi  vt  non  imphcctur  negotijs  hcredj- 
tarijsjjcut  ncc  vtcx ca  hcicditatc qua:  alicno  xie  prorfus  exhaufta  cft,  hK ru 
*ahquod  Ipcrarc  poiIit,fcd tancum  ne damnuni  &:  proj  rij  patrunonij  lactura 
patidcbeat.Proinde  ficri  faciIcpotcft;fitque  LvpcnunKio,  vt  ci  qui  hcrcdi- 
tatem  adnt  cum  bcncficio  icgis  &  iiuicntari j,multo  commodius  torcc  hcrc- 
;»)di£atem  prorfus  relpucrc,n  Ticcrcc,qu4m  ca  lcge6c  coi:diuonercciiiCTc.  An 
igitur  permitteniusneredi  vt  totum  illud  intermedium  tempus,quod  le- 
quicur  aditioncmj&rprxcecfit  inucntarij  conic^Honeni,  hlxrnni  liabeac  ad 
graliandum  in  hcrcditatCAt ei  iion  modo  dclmqucndi  &"  res  hL'rediLari.as 
cxpilandi,  lcdctiampeiera«^i  nontam  relinquaiur,quampracbeatiir  occa- 
/lOfMinirrid.  N.im li conuictus fucrit dolo nialoquid IcliIIc,  cclauifIe,an^o- 
.tiille,exp:laiIe,condcmnandus  eritvtduplum  inferat,cxluliuiiani  conftitu- 
uonc:qu;elicuimolliorvidcbitur,v^e!Te  iion  ncgo^iam  cnim  (ufjcr.orc  ca- 
|>ice  lum profclfus  debuiftc  conftitui  vc hcrcs  qui  dolo  malo  quid  tccillct ,  ab 
-'  jnucntanj  commodoarcerctii         areis  debcbicpa  ibusconftjtu- 
ta5,euamli  lcuioi         m  par  ht,cllc  xidcatur^iamen  a  juuicibus  cxa/perari 
nec  i>olfc,nccdcbviccitra  nou-c  lcgis  aut-        ni.  Optimum  autemaduer- 
'  fus  huiufmodi  hcrcdum  fraudc    •  rhod.v-  i.nn  frequcntcs  funt:,remcdium 
jlludc(Ict,liabrc^ata  hac  parn-  k  .  ;iiiani  lcgCjprombcrtturquiiquishcics 
e(!evcllct,nc  quJcquamatti"  ccrcr  hcrcditpv  u^cxl  'M'r»i obilibus, 

,aut/e  moucnubus,quoriin  fubtradb».  .mquodad 

,immobil|apertinet,vixvlia  traudis  fufpicio  fubenc  potcll)ante  ccMjkfrdum 
inuentirium, finon  eoiplo  inft.mri,  quoactingcrcincipcret  ,declararccvc  l- 
le/chcrcdcm ficriab/blutc,6c  inucntarij  bencficium  abiiccre,id  ni  late- 
^ct,  hoc  ipfo  ijiueiitarij  bcneficium  abjccillc  uitelligcrctur.  Ac  quoiiiain 
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.idhuc  fadiqiw:lliorclinnui  pollct  an  atdgifiet  iKcne,iIkid  prartcrci  uddt 
vcllem  Sc  conftitui  vt  dcKuitto  co  de  cuius  hercditate  agei  etur,oblignai  eji- 
tur  ftatim  avcx  &  cccnacula  in  q-jibus  bonailla  mobiba  circnt  recondica  vc 
ccrtofari  poflct  non  fuiirc  cxpJaumhercditatcni.QufKlconlihum  ctjam- 
numprudentespler:quEheiedcs  vtr.onfolumidenuiiLati  led  et  am  exilli- 
mar<MU  fua:  confulant,  fcqui  folcnf.nam  fi  quis  per-at  calumniari  Sc  obncc- 
re  fufpicionem  cxnilauonis  facU- pcr  heredcm  lam  adhucymotdUtore^ 
priufquam  heres  ellct,dicam  nih.Ivnqua  certi  iuristore li  humfmodi  lul- 
piciones  prob.itionu  iurecenfcantur,nccnouu ellcvtprobatiomagis auam 
iusdehciaf.nequcrurfum  vlla  lcge  aut  cotiftitutionc  fieri  polle  vtma!is&: 
perditis  honunibusnulladclinqucndi  via  lupcrfit,  lcd  «Ilud  fufticcre  vc  pec- 
candioccalionullapr.vbcatur.Dcnique  ex  co  quod  hcrcs  fcriptus  aut  Ieg>- 
timusfeceritviuo  patrefamilias  non  polle  condicionemciusheridcccriorc 
quod  ad  cauifam  hcrc.Iitatisc^  iiiccclllonis  pertinet,  cui  ncc  loois  vllus  elk 
mcipit  ni fi  a  quo  temporc  paterfamilias  dcfunC^us  tuit:  illaque  hirti  aaionc 
cx  ca  caulTk  fupereire,cxunaam  qu:dem  aditionc  hereditatis^iJc  contulam, 
ipfo  iure,fed  qux  tamen  pro  conful a  habcri  non  magis  dcbeat ,  quam  c:rte- 
ri  adioncs  qua:  defunclo  aducrfus  hcicdem  compctierunt.  licut  ncc  e  con- 
trario  pro  conhilis  habcr.uir  ill.r  quas  hcrcs  contra  dehinau  habmt.  Vcrun- 
que.n.hteiufde  Icgisacinucntaiij  potellatc.Hacvn^adifferenua,  quodwo- 
mix  hercdis  .idioAes  ci  falua:  funt  pcr  viam  retcntionis  duntaxat,vt  lupra 
ximus  cap.^.iJc  4.  Qux  aute  conti  a  ipfum  detlindo  compctierunt,lalui  liint 
creditoribus  cua  lurc  .laionis  vt  pomntipficxperiri  propno  lurcliadionis 
qualitas  id  patiatur,  vt  in  adionc  hirti  coungit  qu<j  datur  iis omnibus,quo- 
nimintereft-.nemoenim  dubitat  quin  acditorum  intcrlithcrcditatem  dc- 
bnor:s  fui  quv  nunc  lolucndo  non  iit,c.\pilaia  noncllc.  Qutxlli  ea  adioclt 
quamno-.i  poffint crcditorcs  cx  propnapcrlouacxcrcere,non  quideeo  ma- 
gis  curator  hercdit  ui  bonifve  dabnar,quomodo  pcfiimc  gramatici  (cntiuc, 
fcd  creditores  adione  llbiquifquecompecentccxcauiracrcditi  exerccbuiic 
iiifolidum  icli  inucntariam  contcdum  non  cllet^^c  heredeexcipientede 
benehcii)  inuentarij  rcplicabunc  dc  dolo,fi  non  paratus  ht  herespau  vt  ad ea 
vfque  fummam  quam  dctlinc^to  deb[Ut,condcnmctur.  Sic  euenit vt  paru  in- 
terllt,an  vjui.indefundi  patrisfanuhas  bona«fpilaucrit  is  cui  hereditas ii- 


u  iuiw  .w.*,».w.vv. qui  heredicatem  prqlcrtim euKtcnccr  opulentam expilac 
vt  pofte^  prxtextum  quxrat auxilio  legis  in.plorando. Sed  tamcn  nihil vetac 
,-urcmqucm  circ  &c  nihilominushercdcmcumbcnehcioinuentanj:nam& 
cihcrcditari<jfurtum  hcri  potcft  cumcaaltcn  cll  ohh^^i^pJeredttartx  68. 

_um  duab.feqtj.D.dffurt.  

'  E  R  R  6  R~Vl  1.' 

De  beneficio  inuemttrtj per  etim  agntto  f)ut  mndMm  certus  efte.v  t]uo  iure 

fbt  dfferAtur  hereditar. 
V  i  N  I  T  ahquando  vtcxduplici  lurc  defrrri  pofljt  aliciii  here- 
ditas,ncc  tamen  certu  lit  cx  vtro  dcferauir,vt  putaji  fihiisfamilias 
aut  cmancipatus  inlbcutus  lic  in  co  cettamcnto  in  quo  litprxtcri- 

 tns  vcnccr,qui  vacuiifnc  f  c  an  plerns  diibitccnr,aut  queiu  faa- 

tur  quidem  plcnum  circ,  fed  de  quo  ignorctur  an  poiUiumus  nalciturus 
*  fii  nccne. 
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fit  jKcnc.  Edi  cnim  hoc  cafu  cettum  eft  hcredi  fcriptodelacam  iri  hcredita- 
tem  auc  exceftamcmo  lipofthumus  non naicetur,autabintcftacoii  nafcc-i 
tur,  mccnm  tan^»6&  inccrtoeocxncuLro  lurcpocctt  accjuiri  hcrcditas,quia 
ilUid  impiHnis  iiccelVaniun  c[\  ad  acqimcndam  nctcdjtatcm,  vt  qui  vulc  hbi 
acquirere,     caulKim  Sc  ius  acquircnda*  hcrcdiuus  mcciligac  /./i$s  ad  (juim 
zi.  D.de  4.7«/r./;rr^^/  Vndeneceflitas  illainducfcuc  dccretalis  boiiorum pof 
/c/Iio'»is,de  qua  //;  l.vemre  S^'eod.tit.i,^.$»v/t.(^  fi^.D.de  honor.pojf^cotrd  ta 
i>uUsy\x.  in  \  trumq',  cu6tum  ei  confulatur,  cjui  omnimodo  rem  habituiuscft, 
fcripii/;^.!  Co^/ir^/.frf^.io.ldemcftliquisinlbtutovctre  tutotdacus  fit  poft- 
humo  qai  nalcetur,     in  cum  cafum  quo  non  naicatur  ,cidem  vulgariccr 
/ubftitutiis  N.;m  quemadmodum  dcfrm  ncquic  hercditas  ab  inteftato,qua-, 
diu  fuc».  cfTio  u  tcftati  locus  aliquis  clle  potcft,ncc  rurfum  cx  tcftamtto  ipfo, : 
quandiu  tcftamcntum  m  co  cft  vt  agnationc pofthumi  rumpi  pofllt,ita  neq*, 
cx  fubllicucionc  quai idiu  inftitutio  efic<5tum  haherc  fpcratiu".Ac  proindc  his 
cafibus  &  aliisciufmodicertum  cft  non  pollc  aquiri  hcreditatem  vllo  lurc. 
Q^vrunt  tamcn  piagmatici,  an  inuciuarium  confici  incerca  pofllt ,  ncc  du- 
bitant  pollcjquod  ca  rcs,inquiunt,ncmini  lit  damnoia  auc  mcommoda,quin- 
imb  potius  mterlit  crcditorum  ^fieri  inucntarium ,  nc quid  intcrim  cx  hcrc- 
dicatc  fubr'piatur,aut  malcdim»r.uatur.Diccbam  inucncaria  illa  qux  poftu- 
lantibus  crcditoribus,auc  (iominis  rcsfuas  vindicancibus,  hcri  folcncadfal- 
"  uum , vt  l(X]uuntur , uis habcncis, mulcum  diftcrrcab  coiiuicntario  follenni 
nuod  abhcrcdcfieri  neccflccft,vc  vlcravircshercdicarjas  116  tencatur.Qur 
luntpriorisgcncrisjfacilimcfiuntpccctequolibetcuius  modo  iiucriit.  Nc- 
quc  cnim  vUius  func  aucprariud'cij  auc  cftcdus,  nili  hadauis  vc ii is  qui  pc- 
tit,  vincat  poftca,cxpcJitam  habcat&:  paiatam  probaiionem  carum  lerum 
quas  cx  iudicaco  j>cdcqui  vclit.  Qnpd  autcm  follcnnc  eftjficri  nunqium  po- 
teft  ni(i  pctcntc  co  qui  lam  lit  hcrcs,aut  faltcm  qui  hoc  ipfo  quod  pct.t,pro- 
iitcatar  agnofccrc  fc  hcrcditatcm  cum  bcneficio  lc|;is  &  inucntarij.  Nam  ln: 
.    -inde  cft  c]uod  non  currit  tcmpus  conficicndi  huiuln^odi inuentarij,njli  a  d.e 
•  agnjtxhcrcditatJs,quianccprius habUiiTc  ius  conficicndi  inucnrarij  vidc- 
rihcrcs  potcft.  Uludigicur  omnimodo  pra*ccdcrc  nccelTceft  vt  (catur  an 
qui  inucntarium  faccre  vuic,hercs  lic,  auc  ellc  pofliic,  ac  proinde  cx  qua  ciuf- 
la,  ant^quam  admicti  dcbcac  ad  bcncficium  lcgis&rinucnrarij  impk  ran- 
dunr,  Siquidcm  nullum  lcgis  bcnchcium  cft  hac  partc,niliquodncrcdi- 
"busftatim  adirc  quamdclilxrraicmalcntjbusaluftiniaro  daiumcll.  Por- 
ro  nccdchbcrarc  dc  acquircnda  hcicdicate  poftec  i$  qui  camctfimaxim^ 
velict,fibi  tamcn  hcrcditatem  acquirerc  nondum  ponct.   Qiud  crgo  fi 
.intcrca  grallatus  iit  inhcreditatc  proarbitrio,poftmodum  autcm  hcrcdi- 
rasccrto  iurccocpcritci  dclaca  cfle  fNon  idcirco  ex  antcgcfto  licrcs  fuif- 
fe  vidcbitur,  quia  nunquam  dclatio  (bla  hcrcdcm  fadt,  cjuicquid  auccm  an- 
tc  dclationem  fa^fhim  eft,  inutile  &  incfiicax  cft  ad  heredcm  obligandu  hc- ' 
rcditati,  cilm  omnimodoncccfteht  pruisdclacamelle  hercditatcm  quam 
vc  acquiripoflic.    Proindc  nonmagis,im6  minus  impucabicur  hcredi  in- 
uencarij  bencficium  agnofccnti,  qu6d  ancc  dclacam  hercdicatcm  rcs  hcre- 
*  dicarias  actigeric ,  quam  li  poft  eam  dclacam  idipfum  feciflec.   Nihi|  cnim 
quod  ad  heredcm  auccrcditores  accincc  prorfusintcrcft,  niii  quod  dio  ca- 
ftipocuiclongiiis  abuci  hcreditate,qujctamen  rcsnon  potcftinduccrc  iuris 
diu€riicatcm,licuc  nec  fi  iaiii  viuo  adhuc  tcftatore  res  hcrcdKarias  expilallct. 
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q^iiu  ncqiic  doliim,ncque dolt  inagmcudine  extcmpore,auc  cx c«iu)ons  di'u-' 
tiunicatc/cd  v;ranqu(rcxraaliarumfcon(ilioxlliniamd$.  £c  coaietjueiicer, 
afqu^  adminendus  eric  vtroque  tafa  ad  pu  ra.tn4ium  (ede  doioLiiuiD^  ^S^^ 
Cf  iiuid (iibtcaxenc^autcelliuh:it,auc ainoucn.ium  carauccic,  condemnabiuir 
in  duplum,c|uia  xque  oinni  cafu  tiirctV,aut  iidcem  parum  a  fiire  dillans,fi  ta- 
le  quid  feciileconuincacur.  Planc  li  incerioco,  An,autexqiia  caulla  hercdi- 
tasdclatafitjcrcdicorcs  hcrcdiMnj  aac  !c.;.Uan|  pecant  inuentarium  c<>t-:6ci 
ad  faluuni  ius  liibcr.::s,  autctkiin  Iwrcs  iplc  qui  licrcdiLatcm  in  vcriH-.que 
cafum  habiturusci>,nac  c\  propr.ajinccx  alccnu<;c]uoc]uc  pcrli)na,vt  ii:  cxe- 
plo  illo  quod  actulimns,Dc  cuioic lubiiiiuio,no!;ncgalx) calcinucnLa.nuni 
pcccntc  quoIiScL  ficri:dcbere,|ed  muUum  diftcrccalbleniii  iUodcquodi- 
^aumus,ncc  proderithei«df,  quominns  aiiud  inuentarium  (bleime  ^ece 
cogendus  llc,dclacalibi&adita  quandoauiqueheieditatc,  Ticx  lc^i&bene- 
ficio  confequi  volcc>vc  nequc  aedicocibus,  neque  legatariis  vlcra  yires  heie- 
dicariasceneacuc. 

-t..        t  .       ERROR  OCTAVVS. 

Z)i  rehns  henditmut  eum  ifmentmum  fileme  hered^ 

«"^ '*')n^^r><;'7r^  N  T  F  R  rolcnnitaccs  cxtcras  qua<;  in  coi^ficiendo  rolcniii 
«e;        inucntai!o  adhibcnd.is  cHcpragv.atici  pu^anc,no  i  pollrcma, 
V}  ■ I         autnnroiis  mfMncnti  ha-ccik-  crcdiair,  vi  ics  oi-nncs hcrcdi- 
^<'«f  C^!^^^^  taria:,tain  qUwC  iuh  cjuam  qua-  mobilcs  j'ur.c,aut  lc  mouentes, 
'^^^-^v^'^^  a:itimcntur  pcr  probos  viios  in  eaui  icm  niucuo  hciedji  &: 
credicorum  ac  legacarionini  omtn'iun  qui  ad(iincconieniu  c« 
ligendos.Qur>d  ti         non  nt^flimanc  magpa  cx  paixe,millius  omntno 
roboris  &;  eHe^isinuencarium  efle  deberelProquaientencia  confirmanda» 
etli  nullam  legcm  habcnc  quam  proi:crant,quia  in  Juabus  lihsluiltnjant 
cdfticudonibus  quje  T^lr  cxtant,  De  iure innentiuri'^m\ii\  cale  rcriptum  legi- 
muSjadfcrunt  tamen  hanci  atioi  cm.,qub.i  cum  inuentarium  fiatiucu prx» 
cipuc  Hncm,  vc  fciatur  quid  6»: quantum  hc  m  hcrcduatc,  i^.on  ahtcr  ui  lciri 
polle  vi'.^cacur,quam  li  rcs  omncshcrcdicari  v  albir.cnur.E.i*  pr.rlcrdmquc 
mobilcs  funt,  ideoque  taciic  fabnpi  6c  occulcaii  pollunc , nc  aiioqui aiiiillis 
illts&fubcraftisfa^i  quzftioinexplicabiliscelinquacLuscuitisfuierinc  pce- 
tii  ic  ar(Hmacionis,cum  rem,qus  non exuc,arftimare  iam  nemo  poflic.  Ego 
neque  fencentiamiUocnm  pcobo,neque  radonem*Nam  quis  n6  vidcc  quani 
temcrariumlicad  cas  inuencarii  ibiennitatcs,  quislullinianuspixlcripiit,ar 
lias  addere,dequibus  illc  ne  verbum  quidcm»  Maxin  c  veiu  cum,vt  in  fupe- 
rioribus  difputauimus,folennicacis  vcl  niinim.r  onnll'*^  lanii  licmomenci 
C?»:  ctfcctus,vc  accedciuc  hcrci^is  dolo,hcrcdi  auricrac  mueiuain  bcncficm, 
&  legis.Scd&'  mc  ilhid  maxinic  moucc,  qu^d  xliimaco  ilia,  quani  pragiua- 
tici  indiixcrunt  prorlus  i n uti  1  is  cft,ncc.id  ahud  comparatanjii  vLheiedica- 
cem  iam  alioqui  i  ufpcd^    minus  idoneam  fumpcibus  onenetiiiperuacuiSf 
confcribendo  inuentanolongioresmocasadfmtyVtnuiquenoiilineipi^ 
gno  &  heredisi&  aediconimac  lcgatarionim  omiiium&inconttnodo& 
'  dirpcodio.  Siuc  cnim  tcsxltiinacse  exceiic  coccnipoKC>qaDCsedinicibusft 
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legat^iiifatisfociendum  cft/uie  iam  extarc  defieniit,  6c  liue  doio  malo  licr 
redis,riuccara  aliquo,auttaco  riiopericrinc,niiiilea  a^lhmacioautiicfcdi  auc 
crcditoiibusijclcgatanisvel  prodclll- potclt,vel  obcde.Si  rcsexceiu,  cOll  ac, 
elle  caspubiii:aaudioncdiikahcndasvtcxcirum  prcuo  crcdicortbus  facis- 
fiat,ncclipliiiis£eftiniatx Fucrintcuminucntanu conilnbcretur quam  ven- 
di  poiIint,oMjgacun9  cllc  hcredem  vteam.^ftunationempr^fteccredicoribus 
aiit  Jcgatanis.  quar  pcrviros  probos  conftituta  eft:  dummodorcmpubirc^ 
vendcndi  cxhibeac  niiiio  doio  liio  aut  ciilpa  ta£bm  deta  loremjicut  c  con- 
-trario  li  pluns  vendipoffincquam  fnerunt  xilimatq^nondt  audicndus  hercs 
qui  oftcrt  crcditoribus&  lcgatariis  conuenta  2eftiniationc,vt  hypcrochi c6- 
modiim  fibi  recineat,niii  cxea  caulla  rei  £rftimatiocrcucric,tjui>d  impcla  ta- 
<5l6vcipliushaedisrcsmelior&:  prccioiior  fada  lic.  Scd  tanri  vnaquarquc 
res  elle  intclligicur  quanri  vcndi  potcft.  Qind  crgo  hoc  cafu  prodcrit ,  quod 
res  illa:  fiierint  arftimatx  ?Qu(>d  li  excare  deticrint,liquidcm  dolo  culpavc  he- 
rcdis,Dico  condcmnadum  cire hetedaiijVtpro  rebusprxfta caruni  xftimal 
cjoncm,ncc  eam  tanien  qux  pcr  viros  probos  dicta  tuitjfcd  quam  crcdito- 
res6<:  lcgatarij  in  vnum  conieiiDcnccs  in  litem  ituraucrint ,  non  fplum  quod 
fine  delacionc  iurrfunadi  hcri  nequcac  vc xftimetur  rcs  qu^ non  extat /.  a/ias 
r).D.  de  in  ht.ihrand.  fed  ctiam  qii?a  pocna  illa  ordinana eft  in  cuin  qui  rem 
non  cxhibcc  quicxhibcri  intcrdt  adoris/.;.<J.;>nfrtfrri  Duidexhih.  Ecfi  au- 
tcmdicifv)lct,obdolum  dunt.ix.it  luran  in  hccmnon  ctirun  ob  culp.im  nc 
'quiJem  oblacnn,  o,u.r  doloproijnia  cikJ.tnanionihks^A.i.D.deinlii.iurad. 
Ccrti  timenc.ifusluniinquibnsconcra  reccpcij  cftunccrquos  llcuc  ille  ccn- 
fctur,li  contra  cucorcm  luiandum  licqui  aut  Jmientaimm  non  confccrc,  auc 
rcs  in  inufitario  pupillari  defcripcas  noexhibct  I.i.C.eo, \ta&: hic proculdu- 
bio  niuncran  dcbct li  heres qui  bcneficiu  inuencarii  agnouic  eastcsnoncx- 
hibcac  qu(j  m  follcnc  inuencariu  collaca:  funt  liuc  dolo  malo,liue  culp.i  ipllus 
fadum  lic  ncnunccxhibercpofTiccum  femper  verum  fitpcreum  fadumcf- 
fe,ne  ex  us  rebus  farisfadum  fic  credicoribus  5:  Icgatariis.  iJco  cnini  pcrmiT- 
funi  ei  crt  res heicdicariasper.ci,  fc  rccinerc qubd  inuccarium  cbnfecic ,  quod 
fi  non  fccilfet ,  vdquc  potuillcnt  crcditorcs  impctr.ue,ncc  cantLlm  hypothc- 
catij,fcd  cuam  chirographarij,itcn'.queicgataiJ)  et;ain  coudicioi  ales ,  vc  in 
pollellloncmlionorum  dcfuncri  micccrcntur,ad"  ca  diftrahcnda  c^tiz.De 
^jior.(iUtor.iHdie.po[iid.velyertund.  Itaquc  culpam  omnem  ab  hcrci?  pr«^*ft 
.^qaiiin  cft,vtpotc  cum  nequc  crcditores  ncquc  legatarij  conti  axen>t,  led  /11 
^rquem  inddcnnt,qulq7  iis  coam  inuirisrcsbercditanas  rctinuerit  capt.^co^i 
^^ainrcm  beneficio  inuciiLaii)  forca/Hs dolo raalo,hccc  in  iisrebus:ynitc6(;|is 
jioii dolus/cd  culpa  tantum  intcruencric.  Sane  fi  ncque doli  iiequc  culpx  vl- 
.,Iiushcrcsconfciusfic,fatcoi  perlibenternon  pollii cotra cu  luranin  litcm  , 
^cini^ vcro  ncc  cogcndum  cum  rem  cxhibcre  qua  ciua  dolu  cuipainve  habere 
tjflefieric,quia  licct pcr cum  fadu  fic  ne  cx rebus  hercditariis  tain  cico  fanific-* 
ip  acditQi^ibus^c lcgauriis  potuericquinn  Ci inucntari j  bcncficium  non  im- 
^ploiailct^ou  camci}  voi^fcquens  fic  vc  ei  quiccjuam  poflic  impucaD,cur  Icgis 
.surifqibenefiau  libi  dclaco^c  competctc  vfus  liCj  pruindc  hoc  caidi  abfbluen 
H^ius  hcccs  crit^icc  cogendos  prxftare  xftimarionem  qn?  in  inucntarjo  conti- 
.^aciur.Nanj  ouckI  dici  fol^txl^imarione  facerecmpriong  l.i.^.vlt.  D.detflt- 
jiiW4r.rtffio/;.adhacxftjinatioius/pcciem  nupertinecqu.c  non  coanimuficvt 
:>i>'<^yM(^yc^illc  ad.c#v^|B|^gi[^^i^  prxftonda  obiig^tur,  /cd  ob  id  tontuni  vc 
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,£cinvtilitaiarseotuni  mrimu  qborum|Kllcftiiitere(IeJidcA#^< 
■iiam  alicjuod  ipecac ex  herechcate.  NuiLius  ergo  vuluatis  hoc  eciam  cafii  e- 
ritrrllinutioquam  viri  pr-  bi  teccniuiifcconiequcntcrtatcndu  ert  dicinon 
polle  c^uodcmuin calu  vciiis eile  qu.»ac ,  jC  etTcctum  aliquero  Ifaberc  ?  lilud 
pia.  e tateoi^liin hereditate  lmttcs^Ucepor.derc,numcro  ticmenrura  con- 
iteutypor,dcraneas,uuincraCT|&  maiu  dd&eGe»in  ean>quc  lem  vu;usprobo5 
ab  herede  &€CMbcocibus  iieiiiattckg>caniscligi<pu  p6iida)^^ 
&  medantur:  necflimpoflevcnacoiniflk  (olkmitaseiiiacniarttmivakat, 
quiaiicdcnehoc  quidem lulbniinijCQnfticuttooe  iliHiii  ■iiinftin  £c(»per- 
anet  ca : : .  e  i  ea  res  ad  incrinTecam  {bUeiinicacem  >  &  ad  eifcuiim  ifTTH  iif arijt 
CiUnalicer  (i:.'rinulioniodoponi!:qukl&  cpatumikin  beredicace,aut qtiid 
fitqnantui   exlnberc  hcrcs  d(.be..t,ex  quo  vrcdiconbus  6c  legacrus  latishar. 
Polictqu  dcni  .iliquardo  pcr  teitciid  prob.iii  ,hoceli:,quid6c  quar.tuin  in 
po  dc.c  r.unicro  tS:  niciifacat"uifletj(cdnor  ieinper,necfi:>cfuiuptibus  c^ui- 
bus  oi  cran  crcditores&'  legacarids  ac»n  op^eat,  vciuumcoi  fcquantur,cu- 
iilkanutcendj  mecu  &  pecieuk>  iam  (ads  atficiaotur :  JEqusi&udkmque  e^ii 
.ogi»quiiCumfiecipoceit,vcquam  uouifmisiilm^bust^ls^niiMini  qui  ii4»- 
•sadicaceteci&heteditaccmittsflticpedbii^  r^t 


ERHORNOWVS.  '  ' 

5i  f/  f  M  tonuentus  k  critiitvti  nnftjftu  efife  heredem  eum 
'      .         f^irmtmiaif^9ntxhUte»t  mmeMtMrtum, 

r  ■ 

i«*|=«5jr*55^7  Vi  a  tc  conuenfeb.T-nr  ta  quam  hcrcs,  dixerat  &  confeflus 


'^' ^"^ '  ^  ^^«-''^^'^«^•i^  tllc.lcd  wuni  h  .c  ad.cctiouCjrA:  ^enrjjcio  U^is 

nec  tamtfrHiutfciuium  vUomcxlkibebtttjquxre- 
1^^^^  batUr  an  e»; ca  ibtacohifeinone jiuUtk  cfitacMcHcii>its  he^ 
Jitf^Nr  ditadsadicsrpiobatiboibDscondeirniiitiiir.  foliduoi  u<jtMkki 
iieres  debcret.DiccbatnonpoflecondemratidniTocum  efle^iiiiicorienDres 

vt  be  eftcno  lcgis^  i  iicntarijfiiierctnr  propterlfacpiodnon  eifcttibipcr- 
mittenddln,  vt  co'  fefrioncm  «iwf^^nderes  iS:  cve.i  tat  an  pirte  .ignofceres 
qune  libi  pl.iccfet,ex  .ilia ver»N  imprcbarcs.  Eam  erin:  tibi  codicionem  dctcr- 
rijvc  vel  -oiatvi  co-  ifciricv.-cm  agnc>fcas,)Tl  a  tota  recedas/rwOT <ifnaritHr  i6.T). 
de  ad''at^^ijir.cj'pfr$c.tiiior.Edun.'^i\e  feitttitianipragniatici  nolin  i*^quuntur. 

'  Czqoibtfetamcn  funtquidtilirguantjai^dSlfeiuismaes  A  €kiilidlA^qi«Al- 
i]fYios,an  verb  negauent  (e  heflNleni  niii  cniii.  benefido  legis  ^  inocnttni. 

^  Hoc  cnimcaiu.etn  negatio  ipfa  in  phcatcofeflionf  fub  contraria  qiul/tat!^ 
difficilius  tameh  efTe  putant,  vc  cx  rcfpo!  Itbncfua  6bligctur  heif^l  tanquafD 
Gonieflus,  qiii"negatiit.licet  adrfccikyfnp  cuf/rlfinefiao  legktir  iwiMiiw»^;  triihi 

•  contr^  videtur,nue hercs (TorfcfTiis  ,"t  h  rcdhrt  efTe  cttm  benel^oiegis^' 
innent.irij,  iiue  neiiaucritife  hcrcdcm  nili  cum  benchcio  Jegis  &c  inuent^, 
proheredc  abf  ^lutc  habcri6«:cordcini>arieumdebere  ex  eiunnodi  rtfjwft- 
^onetanquamcx  puia&:  abfi)luia  confcfrione  ,fi  iMientaru)m  nufltiuvex- 
hilbcat.  Nam  ii  F2pii\s  infpicias ,  non  eft  confeflioiHa  con^tielnlh  Viitt, 

'  vtiudicim,q^ifititta«mfieo  caiii  qjMiuwttttiM^ik^^  cjfSMa 

'    '    •  alifcer 


all|»rlib^in  exhlbiro  iTiuentaiio  iciii  pQtt^|||.^i«iitu^  fit^V 

•cj» vc  cius  bencficio  gaiidcreheres  .•e!>eat,rieaedicotibus5c  le^tnnls  (ii/,- 
fitk  vires  hcrcii tanas  tcncAcWv I*H.ge  cinm  hcredcni  qu\  ici  rcYpoVidit ,  c\hi- 
i>ca'  jnncniariim  yqubd  appareai  noii  iaus  vit^ tackum  cil'V-ea  tx  conuar-o 
tam  inaic&iiolose,  vt  inw,ig,iius  hctcs  lliquicxcobcnericiuni  vUuniconfe- 
qtucur.  Aneotmitids  heiwvrit  abfiilue^iqiuxihaediucem  cumbcnciido 
legi«,!Stinuentarii  4gnottenc,&inue^tai^  • 
ficiciiiueiicadtttn  fathim  clle ,  vt  fwdt^baodi  ne  Mlokxcib  heats  lk,$ed  dhi 
eciam  requintir  vccic^fedbeque,^  eMprjefdipco  coiifticutionmnluftima*. 
ni  fiidum  ftierit.  Itaquc  an  inifeijcaDuni  iadum  i\i  r.cmc,  facb  qu^lio  jr^- 
non  iuiis:  A  \  vci'h  rue  Factum  lit, &  Kcredi plodci]cdcbcac,nccnc, iuris 
cjii-vlboctl  i:o:i  t.icti.  Hmc  niniirjm  infcro,  Eum  qui  fc  heredcm  fatctur,li- 
ccc  cum  hac  a  icciione  ex  ifenefido  Jepff  ch  tnnentMi-  non  aduccrc  conttilio- 
ni-fjot  aliquid  oiod  iic  med  fa&i,1edpociusqu6diurisiit,C:lm  eoanimo 
aditciat  vtine in iblidmn  obligytBf.  Namii  fatetetnr  fe  hetcdcm»  ied  itats- 
nien  vrtieiniifntarium fecifle  dicetet,  noneo  magisie  exhnecicet,nin  f nr- 
Cere^  inuentarii  &  legis  benefiduin  impioraret,q&oniam,vcdi]iunDi;fie 
poteft  vc  abibliK^  hci-ss  iit&eiledelieac  qui  co.iFecit  inuencarium  eti&m  /bl 
leiine  li  nuniis  follennicer  fcceric-  Lcgisigitur  bcneficium  implorandinr.  ell, 
qticd  ipfum  camen  non  ahtcr  niiploraripoteftquam  Innueutariani  ntc  fa- 
(5ttun  probctur.  Nonenim  cuiUbcchcrcdiniueiitaruim  fadcnti  lulluijaiius- 
faiierevoluit,icdeitantiiniquuitciecerit.  Ciuconfequens  cii\i  qtu  con- 
(dSSa&  eft  &heiedemcAfrcum'  beiieficio ]eg;isdC'intiencarii> aut qni cegauic  • 
rem&  aimedbaieficio  heEedcniei&y^iniientanum  nullumjproferacpcr* 
inde  habehdusiK  acfiiaoetehiric  hcredcm,&  inuentariam  ^le  ladum  dic»- 
ZC^nCi^ue  tamen  inuentarii  bcncfidnmimplorarec.  £(^o  itaqoe  quod  pcag- 
matici  vohi!:c,Conrcfnonem  {cirAi  nunquam  debcrc(quamquam  haDctc- 
tiain  piopolicio  illa  Ans  dilbntI:iones  6c  intcrpretationci, )  Admutamus 
iituicqui  lic  rcf]mndcrit  non  tantuni  hcredcm  clle,fed  etiani  ab eo conle(!!tu 
inuentaiium  iaillc.(  Quid  enim  ahud  poiIitilkpetere,niUvtfadumcrc- 
^4g^.quicquid  ilk  fa^um  dixiie)Ah  iaiacoD  iihid  quoque  •idmittefe  co»' 
gemufimtlencaciiimbocquod  pm(i€billiikictur  ntd 
me  vero ,  cfA  id. non  fafti , vt  diximnSy  m  utBS  cft *.  lus  autem  ea  dc  rc  nK 
ii  viib petLe^oqucinuentario  certdm  c0e  non  poteft*  At<|iii,«inquiet,hoc 
•   ipfum  etiam  ad confeilionis  qualitatem  pcrtinet.Nam  qui  contendic  fc  he- 
redein  ellc  ciim  bencficio  lcgis  &  inuentarii  hoc ipfb  alkr  c  rice  confcdum 
a  lc  inuentariuin  ,  cums  alioqui  bencficiuin  nuilum  crie  pollct :  Rcfpon- 
deo,  ncquc  conFeflioncm  iKXuic  mterrogationem  ad  ca  pcrtincte,  quxiunc 
iuris,  lcd  ad  ca  tantdm  qua:  uuuSi^  jPeja^oenim  nondciutefc  intef- 
rogari  ic  te^KMidcce  aducrlS&s^dmt; '  nomde  ncc  cogi  cum  qui  intet- 
rogauit,  &exco«^^^id^ 

canttlm  quacenuS ia<^i^.Ciim;giciir i:^qui  i^titf  le  hetedem  cum  benen- 
dolcgis  &iiUiditarii^fiDadicnt,  Hcrcdch)  (e  cflc,inuentarium  \  fe  confe^tu 
fuifle,  & iniientarii  bencficio  fc  dignum  cffe, quorum  pnora  duo  meri  fadb* 
f int,poftrcmri  autcm  i uris  cogi cur  qu idc  is^qu i  ex confeilione  rn^ 
non  modo  agnita  abhcrcdc  conucr. to  lieteditate,red  etiani,ta^p^e.»u< 
tariujfcd  non  linuiitcr  fatcri  a)gicur  inueiitariuritc  aciblfe 

^"Vcosita'  fic,vt  nou  magis  prqlitlwrcdi  tui6d4ni*iW!^M.f  ^'^^^^f^^, 
i  .  1.'*  i-       L  .  i^..    J  '  '  •    -  <-ijf-ij  ;  ^ .  F* 
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pro  f  idQhabcacur,  qukvn  li  «ii^e.re  hcrcs  conhccnUo  nlul  (lixiircc.  Ailoqiii 
dicendnm  edc  >  Si  heies  coiitdViUk  Ut  hcrc»ieinil'  ^iit*  cum  Urueticio  uiuena^ 
cariiquoJexlubcac,  nunquam  cum  exfua  contefnonc  .naiiiLluiii  Jn 

fbiidu.n  la  quauilietcds.inabibluie>i;cc  licjuid^ci  i^ujui  ^.uiian  iu  tonv.a 
inuc-icaui  peccacuun  ric-.quod  canien  apcrufliir.c  fal  runi  cll,  quia  cujn  iuuen- 
carium  quoJcxhibccur  tale  cltvc  lcgis  benchcuuu  uicreri  ncqucac,  rihii  u- 
mnino  (upcrcitquodiinpcdiacnchcres  iniuhdum  cx  iua  cotikilioi.c  con- 
deninL*ciir,acri runphcicer  &  nulla  inueiicaru  n^encionc  Fac"la  lu;rcdeni  fc  c6- 
feHLis cilccquamus  ahas aditr  hccedjcaus  probauoncs  concracuiu  nuliasha 
beac  ts  qui  agic.  Qiiisemm  dubicair  poflicquin  adica  lic  hcrcdius  ab  co  qui 
foilenncnuiciicirium conFcciccauquam hcics,licccniaIccoi.icccr}C',  1&  ca- 
men  rci gcrcndx  ordo clledcbec,vccjui  uuiencarium  allcgac,  ancc omnfa  iu- 
beaciir inucr.carium  exhibere,  vc  lcin poilit  an  ritd  hiCtum  lic  nccnc.  Ksin  li 
exhibeac^  apparcac  uihilabcnpcccacuincircdolomalo,  vcique  bci.cHcio 
IegisgaiKicbic.Sni  aiiqiiid  mm.isrolIcniuccr£actum  hicric  acccdciitc  cc  ani 
hcrcdis  doloo  m  lolh.um  cnndcmiianduscricperindcadiinucncariumrui- 
lum  lactmn  clict.  Quod  li  cxlubetc  nolic,  ca*  primuin  mchcis  parccs  cllc  uc- 
bcb  uncvc  mdigi  umeumpronunciccquiinuencaciibencticio  bc  commodo 
vcacur;  fcd  co  hzdo  conloquens  erx&vc  cxuidemDcc  cum  in  ibhdum  caxi- 
quam  herciicm  puic    abloluce-  Ec  quidemcxlbla  illacontx;flio:-iC,dc  qua 
ailpucaiiuis ,  id  cit  licet  adlor  nulla  aha  rauor.c  piobcc  adiiS  ab  co  hcrcdica- 
tcm,qiuaciim  ad  relpondencisonuspenincat  vc  probcc  inuentarrum  a  le 
&  hichim  Ckriceaclolicnniccr  fatfVum cife ,  pro  uon  adic<flohabendumcft 
quod  probari  nonpotelt:  fublaca  autcni  adicclionc illahoc  ioliun  rchnqui- 
cur ,  vc  piirc  Sc  abfoluce  licres  lit  qui  car.qtiam  tahs  conucnicur,qiuquc  hetc- 
dcm  Cc  clle  confclliiseft.   Ec  hicvrusnimirumcafuseft  in  quo  propo/tca 
qujrftio5:errorpragir.ancorum  locum  habere poccft/cihcci:  ciimhercs  in- 
ucntarium  afc  nllcgacum  cxhiberc  lullus  non  parcc.  Nam  li  niillo  iulfu  pro:- 
ccdente  coiwlcmnccur,  nimis  propcrc3cpta:cipiti  ludicis  fcftinacionecinv 
demnacus  videbicur.Pian^ciim  iuihisprj:cLlTic,nemoxqi.um  putaueric  mc- 
liorcmcllc  deberc  condicioncm  hciedis  nullum  inucntarium  cxhihenriv 
quam  il  calc  cxhibcrcc  quod  pcrpcram  ncc  fcruacis  (bllciuubus  i^adhim  c(lct. 
Ncquecnimmucnraraqii.incumhbccvitiollpa'iia  vUa  grauior  clll'  potcl>, 
quam  vc  nulltim  clle  ex  ilimccur  .  Eaque  ferc  pcipetua  concra  non  cxnibcn- 
tem  pnrrumpcio  clt,  vcinftrumencum  quod  non  exhibcc  auc  pro  nullo  ha- 
beacur,aut  procxhibico  qiudcm ,  fcd  jn  cah  torma  in  qua  liexlubitum  cllec, 
condcmnari  nihilominus  cxhibcnccm  opoiccrct. 


E  R  R  O  R  X. 

Si  cx  confefihnf  h^ereditath  adiu  vni  ex 
cfeditoribus  faUa  alij  cred/to- 
resagant. 

Vo  N I A  M  ■^diz^  heye^*caiis  probatio  plerunque  difficilis  e(l, 
ci\m  adiriono  cancum  fit  faAiyCed  cua  animi  aiicnijfol^c  qui 
aducrfus  alique  ^u^nctanqnam  liercdc,inccrrogarc  iHu,an/it 
ncrcs,&:  fi  coiifiteatur,  cxpedica  fit  probauo,  ncc  mfi  de 
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adhoiiis  hire  tiiit  vinbth  excq^tiomy,  fi  qiuni  habcatquxrencfnm  fuper/Tt, 
/.-?.      i.de$fttirrog.  intHT fjciend.    Hinc  illadlibitntio,  li  h  ciirliuccx  tcfta- 
in»titoliue  nbintclinto  o'el.icacli  heredita?,  1  ■tcrroo^atus  iniurcab  al-quo 
ex  CTcditoribus  hcicd:t.iriis,  rcij»6u'erit  le  luTedeni  cflc.lin  cxciullnodi  con- 
fenione  ab  aiiis«tiani  creditoribus  tanqunm  hcres  conucniri  poflic.  Et 
vulgo  a pragniacicis  fiimirjo  omnium  confcnfu  probncuni cll,non  pollc 
propterca  quxl  conjSefliorelpondentis  ad  intcrrogationcn^  raLtad^li  i:  icr  > 
roganci  pr6de(1c <Jebeat  ex ''''•^'bi  hoc  ij^fum  aScituoia  difcrtis 
verbis  rcl]").'nium  dlle  credicur :  ilhs  veibis  tejpondit  ab  hix  aui  iniure  ncn  i»- 
terrogajfent  exrejp^nfo  fii9  conttenm  nonpofe  Qux  camcn  fcnccntia  n  h;  fem 
-pcr  non  modoericr^ea  fedctiam  ablurda viCi  ctr.Nam  cjm  :A  hcic»!cni  crc- 
dttoribiis  omnibus  obligandu,n:hii  aliud  requiratiir,  nilivtiicrcs  cflcpro- 
betur:  hcres  aut^  ffac  quifquJselle  vulthocipfo  quodprofitccur  vc!!c  ll  hc 
redenielledummodoiierescflc  poflit,id  cll  ipliclLlatn  lii  hcrcditr.s  ,  qMid 
obiccro  apertfus  \  quam  eiim  qnt  fn  rurc  (titeacur  fc  hcrcd(,Mn ,  litei  vno  cnn- 
tt\m  cx  credicoribu^  interogante  hoc  ip(ofieri  hercdcm  canx^tliantcj  noii 
hiiflet,  ac  -cor Tequenter  CTcditoribus  omnibu?  obiigari?  An  r.on  cjnin 
hercs  fit  qnifquis  pto  hercde  geriti' <ic(?t  nihil  dicac  ?  An  1.011  autcni  pro 
heredc  gerit  qui  (e  dicit  heredcrH,  pra-fcrtim  iniurcfv' apud  :udiccm;/r^r, 
Ji  filtus^Ht  ahihtiHtt  \t.  eodem.   Qind  enim  intcrcll  an  vcrln^  q.n;,,  an  \'.\- 
cto  voluntatem  ru.im  declaret?  lege,non  tAntum.Di^eff.rat.yemh.d-cr.  Ciim- 
qiic  aditio  hcrcditatis  fit  arrfmi  magis  cjiiam  facli ,  quid  putdl  apiii;s 
clte  ad  aninninT  ilfum  tclhficandum,  quani  ii  quis  hcicdcm  fc  cflei:on 
tantilm  velit,  (ed  etiam  aptertifllmis  vcAis  cxprimai?  Nam ,  vc  Tubc- 
ro  apud  Celfiim  dicebat  in  l.Laheo        Seruiits  de  fupeU.  legAt.  qut^n  lum 
verb3,nili  vc  dcmonlbrnt  voluntatem  diccntis?  Et  vcro  euamli  r.cmo 
intcrrogaflet ,  (bla  tnmen  hcredistcftificacio,liuein  iurctrucextraius  lada, 
•  qiibd  hcrcs  ertec,  obligaret  eum  hcredicari  erga  omnes  omnino  crcdito- 
re$,qucm.ndmodum  &"  fi  quid  aliud  fi:cilT<*t  quod  citra  ius     nrmcn  hc- 
rcdis  fieri  non  potuiflet.  Qmd  crim  cl^  quod  minus  faccrc  poflic  citra 
ius  &  nomcii  hcredis,  quaitj  vt/chercden-i  dfcar?  Adco  vt  rcc  dilardio- 
niac  qiiarfticmi  fa^li  &:  vofrtntJitis  locus  vlius  r^\qul&tuf ,  quoniodo  re- 
linquitur,  ct\m  is  adcundi  ahimus  non  fed  Kidoaliquodetlaratus 

ell:.  Nemo  cnim  poteft  fe  heredcm  dicer  ,ex  quodcl.-itnilliefl  hcrcd-tas 
vt  hcres  fieri  poflit,  quin  hoc  ipfoheresfiat,  onn.i  omnii^o  cafu.  Nam 
&■  hanc  rntioncm  folenc  noftri  redderc ,  ciir  hercdicatem  fibi  dclatam  ac- 
quirerencmbpoflitper  procuratorenr,qii(Shiaii'.^nqu)ui:t,  nec  n.nlcjioci-. 
pfoqitod  procuratorem  coriftftuerc^ .ld  acquircndnm  licicdiiatem  libi  cani 
acqufr«et/(rjfr,^^^<7f«r4/orrw  90. li  lit:'mnli<;  U  crc  quam  vt  in  Florcnti- 
nis  fercnrAtorerti.  D.  de  a^rttriind.  hered.  Qi^  ^ .  ad  Scxuolam  rc/jon- 
debimns?  Hic  vcrb  faccre  hori  pofltim  quin  exclamcm,Quampai  u;  lure- 
confiilti  funt ,  qili  rfia^i  mtcrjtngi  \ i  volunt  I  Traclat Sc^'uo- 

la  dc filio, Qf\\ nec  bonhrtiiTi pblicffionen  ciat, nco Iicrc^^ crat^  <Sy.rU-j 
men  ledieredcrri  dlc  r(?i[Jibfident,  ar  pr6iudc  qui  rcfpr  "  s  te^i>porc  ncc[ 
voicns  hfrcs^ct-i-pctcrrfrjT.uificjtnm',  lc'l  .  •  ode 

filio  fiio  i^xheTcdnto  ifrit  dc  cmancipaio  pratciJLo.         i^ui  non 
fixheredatiTS  ,  is  vtfique  ftacim  &  ipfo  iurc  hcrei  clTct  cx  tcftan.Li.i.u,  ncc 
quicquam  faccrctqtiod  pollct  dh^niiC)kge\.^.^uifiimtnf>ote/hue.Digef}-.jt 
"'■     .  D.  iij 
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^uis  omifs.caujf  tcftsm.i.necejfarii^  57.  D.  de  actjuurend^  heredft^    Nullo  au- 
tem  hCto  pcrpacrcmicllamenco,  &coiifcqucncerniiilamtcnjcnifnte  ex- 
hcrcdacioiic(  neque  e^iim  ab  jticcitaco  fieiicxlu-redacio  pocelt)pct:inde  he- 
rcseircc  ipfoiarcCs:  cicra  aditioncm,auc  imnuxtionem  ,quaruni  iUa  m  fhis 
hcrcdibus  1  «duci  nequic,  \x£C  vao  ncceiraria  non  clt  Lwfuuu.D.de  l$ber.CT 
fojhuifn  l.ftfuts  XAc.D.defuu  cr legtt.  Proindc  nonpollentei  conucnirc  vcr- 
biilla  ^ut  heres  mn  eratyCcd  ci^ohcx.  fuis  hcredjbus  qui  civhercdaciis  dt. 
Cuius     deterior  :ii  eo  condicio  clt  quam  agnati  auc  excranei  inllicuci  ncc- 
dum  licreihs  fadi,quod  non  folum  hcrcs  non  cll,fed  nequecHe  jxicefk,  nilj 
rupcopr  iis  ex  ahqua  caulfa  vcl  irricofaL>occllamento.  Exheredutio  cnini 
Jic^c ias faitatis  i'.oJuollat,  collic  camcn  v?m  iS:  crtedum  iptius,  vc  proba 
uimus  hbr.io.  ConteUurar  cap.x^.  Emancipacus  vcrb,  li  prxcericus  lir>ncquc 
ab  inr.cllaco  hciesclfe  pocclt,  nequecx  ccllamenco,  c.imecfi  maximc  veiit 
ciinij:.  Liro  ciuili  onuuno  mcognicus  &  cxtraneiiure  ccnfendus  ,  led  co- 
gicur  mplorarc  auxil.um  pra:toris,i<c  bonorum  pollcfnonem  petcie,aut  con- 

,  t\a  tabulasjiiqu  v  exicit,  autabir.tellaco  Vi  dc  iiben,  quonon  fadlo  ctiam- 
fi  licl.ica  cf  litaicciuiia  bor.orum  polIclTio ,  &:  inillicsin  iuie  dicac  lc  Iierc- 
dciViclTc,  tmic!:  hcresfijri  non  poCcli,quiahcicdjs  nomen  eft  luris  ciuiiis, 
rc.  fici  .  pocclt  vcqui  cxpnvcons  canc  Im  cdiclo  vocacur  ad  fucccffioncm, 
h.?rc^;  fint  ,  fcJ  la*  c  nn  bonorum  p  llcllor ,  quandoquKicm  nec  heredem 
P:czot^^nic(iy§.^uoj  auteTnJfi/fitMt.dehno.poJfefsto.  Mirum  igiturron 

-    c  .,rii.u'n huncquM".'.-quchcicsfit,nequeclIc  poflit,  nec  ob  \kk  folun^  hc- 
ri  hirrct^cm  pollc,  qni)d  fo  heredcmelle  mentitusllc  Necmouei  t]aod  li  h- 
liu^ihicbo  orum  pollcfrioi  em  a-cepilllt,  videtur  Scaiiola  tuillc  ahud  rc- 
/po:  ifurus, vc  vciba  :1! a  innuutu,«^<^ hvnoriim pojfefjtonem  acceperat.  Nam  rc- 
fyo'Adco  rnulliim  referre  an  fiLUScmanc  patus  bonorum  pnifcnioncm  iam 
ncc.pciit,  aiiaccipcrc  ta'it  im  pofflt.  ■Etri  enim  ncutro  cifu heres dlpro- 
rc.rcaTn  rationeni  quam  d  xmms,  tomcn  acccpta  bonorum  pollcflionc 
hctedis  loco  lubctur  m  omnjbus ,  idciiquc  pra'tor  cx  cuius  edicto  &  inter- 
r<tgationesiiunt,  (S;  intcrn^atorix  actioncs  coirpetunt/.z.  eod.tstul. uon  ha- 
bct  euin pro  mcr.dacc  ii  hcrcdem  fed!xilTet,quoniam     habetcumpro  he-j^ 
rcif^:  Piius  vcrb  qnan\  nccepta  iic  bonovum  polIcHio,  licuci  bonorum  pol^ 
fclf<)r  !-.on  cfl ,  ica  ncc  hcreJis  loco  hal^eri  potcit,  nequc  rurfus  bonorum 
pollclfor  fi  M  i  hoc  ipfoquodichcredemclleuiiure  laccacur.  Noncnim  fi- 
cut  is  qui  hcres  iure  ciiuh  fieri  Potcll:,citra  cretionis  {ollcnnititcmj  hoc  ipfo 
fithcresc]u'»d bonorum  pont-iiloncm  accipit,quia  bonoium  pollefnonem 
accjpcrc  •  ihil  aliuci  eft  quam  fc  gerere  pronercae:  l.puherem  iz.  Cod.  de  mr. 
deUbcr,   ta  ex  coiicraiio  dici  potcrt,cum  qui non  nercs,{cd tantum  bono- 
rum  polTelfor  fieri  queac,  hcK  ipfo  fien  bonorum  poiTclIorem  quod  le  here- 
dem  dicac.  Sollennisenim  fuii  ojim  &:  ScTuolic  tcmporlbus  agnitio  bono- 
rum  poflcl7ionjs,ncc quocunque  acftuaut  indicio  vofuntaiis,aut  quocun- 
que  loco  expediri  poccracantc  lutlmianj  conftitutionem,qua;  omncs  illas 
/oUcnnicates  fui^umjin  /.  vltim.Cod.^ut  admtte.ad  bonor.pojje/j.pojf  Plani  li 
poneresemancipacum  infticotum  a  patrcj  dubitandum  non  cllct,  quin  is 
Facendo  (c  herecfchi^hoc  ipfcy  (e  obft ringeret  heredjtau,&: coniequenter  cie- 
ditoribus     Iegacani5omnibushereditariis,quja  qu^d  einandpacus  ex- 
iranei  iure  ccnlccur,  facere  non  debet  vc  decerioris  condjcionis  fit  quam 
cxuaiieus:  quem  dixjmus  hoc  iurevu,vc  fi  vclvnoexcrcditorjbusinterro- 
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gante  rcfpondcat  /chertdem,  heres  fiat.  Sed  defilio  einaucipato  inftituco 
non  lot|m;Sc3ruoI«in  apparet  fatis  cx  lihs  verbis  v/tus  ix fiUi^tfMtnec  boftorum 
po/fefstontrn  acctperat,fiec  hcres  erai:  qiLV  proculdubio     pcruncnt,  vt  intcl- 
ligamus  hliuin  illuin  quicuni  nec  bonorum  pollc/lioncm  acccpillec,ncchc 
rcs  ellet,  refpondic  fe  ncrcdcni  ellc , mcnutum clle ,  ob idqucex  mcndacio 
fuo  tfc  in  pcenam  mendacii  mterroeatoriaconucniri  debere.  Subiicitomm 
%cx\xo\3iaft  ^uafitfiterrogtuaTia  crcditoribus  Cdteris  teneatur.  Literrogn  oria 
auccm^aiibo  incimi  daolffqm  conritendo,liue  vcruni,liucfairum,aucnc<;an- 
do  verum,&:  mencicndo  fe  onerauitj/d-^^,  voluit  Af.l.    ^«/a  6.  /.  de  ittate  n,  §. 
//cftm  ejfet^  i./icfuemil.  coHfefstonibus  13,  ligetjma ex  parte  iS.ecf.  tifu/o.  hi 
partiani  nimiriMn  nicndacji.   >Iammcntiturfai  e  is  qui  cum  ncc  bonomm 
polledioncm  acccj>cric,  ncc  iictcs  fit,aut  cllc  polTit,  facetur lamcn  relpon- 
dec  le  heredcm.  AtnonmcPtitur  illequinondum  agnitahercdjtaic,  qux 
umen  dclata  cll,  fatcturfeh?reclcm,c]uiahoc  ipfoht  heres  ik'  pru  heredc 
gcrerc videtur ,  d.lfifilius sjutah/ftnuit \2..eotiemtitHlo.   Ex  Falia  &:  inendaci 
confcirionc  nafcituc  a(5fcio  interijogatoru,  ficut&  li  hcicsnihil  rcfpondc.u, 
id^(k]ue  (ecundum  aduerfarium  iudicetur,  vt  ni  lege fi perlttforto  1 4.5.1 .  D.de 
Appell.    Exvcraautem  conteilioncnulla  nafcitur ad^bojfcd  piifliiuquxiaui 
cumpctebatjliue  propriaca  cllet,liuc  heredicaria  commodi;U«S*:  Cutuis  cxcr- 
cctur.  Interrogatorianon  cam  latcpatet,  quia  licuticx  fola  inteiroirationc 
iia/citur,  ita  non  alii  quamiiiccrro^anti  ]>rodc(Icpoteil,  obidquenec  de  co 
SciEuola  dubitat,  ;\n  cxintcrrogationc  vniusex  creduoribusadbo  mterro-. 
gatoria  c.rteris  compctat,  quam  non  competcrc  ccrtuin  erat,  fcdan  ^ua^ 
p tnterrogatorta^  id eli:  vcihs actiocx  intcrrogauone  ab aho faCla.   Ac  i.e  hoc 
qujdcm  admittic,  non  illa  cincum  ratione  quam  vuIgtS  adkTunt,  quod 
res  inter  alios  adta  aliis  nec  ^rodellc  debeat  nec  noccrc  ,  lcd  hac  pocifli- 
mum  qubd  per  hbcram  pcrlonam  altcri  qurcri  adio  nonpolTit.  Hcredit.v 
ria  autcm  aaiopatct  latius^ciimquc  non cx interrogationc  nafcatur,hccc 
iicres  mtcnogctut  ,fed  cx  contradu  qui  cumdcfuntio)nituslT.iit,noncft 
vcioucdubicandumquin  competatcrcditoribus  &  Icgatariis  omnibus  ad-. 
ucrlus  illum  qui  lclieredemellc  rcfpondit,quamuis  vno  tantum  ex  crcJi- 
Cotibus  interrogante.  Abutuntur  crgo  pragmatici  rclponfo  illo  ScviioLr, 
cilmcxconitunturvt  probcnt  aclionem  hercditariam  crcditonbus  &  Ic- 
gatariis  omnibus dandajn  non  cfle  contra  hercdcm  qui  ad  vnius  ex  cre dito- 
rihus  interrogationem  lelponditvcr^  non  falso  fe  hcredemclle.  Vmim  ra- 
mcn  cft  quod  huic  noftro:  intcrpretationi  fortalleobiici  polle  vidcatnr.  Id 
rcilicetquod  lauolcnus  lcnbit  in/.y<«r«<«/i4.§.z///.  eod.tttulo.  Confeflio- 
ncs falfas  ita demum  ratas elle fnd  quod in  confcflionem  venit  &: ius &: na- 
tuti  rccipcre  po/Et.Diximus  aut6  Scruola:  rcfplouin  de  co  filio intclligi  dc- 
berc,qui  nccdCi  hcrcs  lit,ncc  (^crfidoproheredehcresfieiipofnt.Quomodo 
cnim  ricri  qucat,  vt  fatcndo  lelicredc  fc  obligct  is  qui  ncc  volens  hcrcs  ficri 
poflit?  At  rcfpondco  lauolenilcntcntia  nonillaclle,vtnonalicerquisobli- 
gccurcx  relponlione  quam  li  tahsellepoflIt,quaIc  fc  dixjt(quid  enim  li  is  qui 
nccfcriptus  nccagnatus  proximus  elc  coacncustanquahcresdixeritlenc- 
rcdc2  an  co  minils  ex  rclponfionc  fua  toncbitur:  )(cd  vt  falfc  cotcflloncs  na- 
turahbus  conuenircdcbcan  t,  id  eft,vt  fi  cius  noinme  de  quo  quis  intcrroga- 
tus  rit  cum  aliquo  fic  a£bo, eani  qua:  cum  alio cllet  li  hcies cllet  in  nofineti- 
plos  confefllone  noftra  transfcranius.   Item  vc  li  cum  qui  in  potcftato 
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Befm  hered<jtti  rtec  irhthlfailtfejiiec 
abfluuiit, 

I X  qmrc]unm  cft  intcr  priigtiuticc;  ta  impcritn^.qiii  nc- 
fciac  ruLimhcrcile  cllc  cuu  n ccc iVaTi am  uuc  ciiuli,<ijri1 
I  umec.  a  prxtovc bjr.ciicniui  '  blltiu{o..is,vt  quamuis 
'ip!o  iure  cci.catur  paicrnis  crctlicolibus  ,&  l.gatnnis 
omnibusin  cum  tamcn  fi'  nbjlii  cic  n  ahictit  luillam- 
adlioncm  tl.-d  pu^cor  p.itiatur,  t,  hece^Jfipth  jj.  D.d& 

_^  _j.<ffl//;»'./;rr^^.Sedicimcn  qUiJ  aJhiic  ex  mrcvcterc  fu- 

pciiiCVHH- niduClu  bCMchcium  abllci  tu)'  is,^  qi';rn5  cciii^li  pr.Ttcrii  vis  dc 
potcftas  hac  parcc  fic,pcrp.iiici  rcmnc.S  c  uiim  vulgo  cxiflimacfuu  hbrcdcm 
vfquc  a.lcocllc  hoJ:c  no  nccciraiu,pri)iiu(q  ic  vohn^tarm,vt  i  6  pruis  hcres 
vidcr-  poffit,^  fc  imm  rvuciic,  iici;c  ncccxua,  eus  aALcqifimij  ad  ciJt,  hcrcs 
vllon-od;.  dic!  pordl.ln  quo  falluntur  apcrV  fTin,d.  K/m  ciim' 6l:m  fihus 
famil.ellctjjatn     fuiis  h.  ics&  i^cccllanuvpr.vtor  tcciuquidc  ex  neccflano 
non  nccciIaiium,qiiod  .id  ipfum  pra^^orcin  atiinct , fcdnon  luniltter  cx  fuo 
hct cdc non  fuum.  Evplico,  Suum  hcrcdcm  CMin  dicimus  cum  intclhgnTiUS 
qui  iam  vhio  patrc  icruni  paternaium  domirus  fuillc  ii.tclligicur ,  qui- 
quc  dcfu  clo  qu -.ndo- urcjuc  p;icrc  fibi  mn^',is  quam  p.uri  fucccfTiflc  vi- 
dtamr,  id  tn^l  bcr^im  pct  us  proptjip.-itriihouii  adir.inulratiortm  ,quam 
patcnii  nouajn  acqnin  ..iof.cm  !  acVus  fuille  :Dcniquc  continu.itio  ilUen:, 
non.ncqnjnfo  doniinii,vcdcganccr  "Paijus  trac>ac  tn  fuis  luD.  de  Itbe- 
ns  cr  ^i/M/i>w.Mcrcdcm  cnim  vctcrcs  pro  domino  dixciunt  $.  vlt.Ifi/ftfHf, 
de  Ijered.  ^uaftt.  Q- dfjffr.(^ui:iui€m  laiuviuo  patre  dominus  fint^fieri  ne- 

3uit  vt  vcl  mac;is  vcl  icc.  un-.  dominus  fiat  co  mortuo  /.non  vt  expfhrtbus  15*7. 
e  re^ttUs  luris.  Hinc  jllud  eft  quoJ  d ici  folct ,  fuos  hcredes  ll;2£im  ^'ipfo 
iurc  neiec^es  cxiflcrc,  id  eft  no  fio  i,fed  apparcre  quod  Guvci  dicunt  h^^^t  - 
n(r3^«/,qu^nhiorcuop.itrc  nihilahud  npin  acc!dat,nifi  quod  fit  apertuis,larn 
tum  cum  patcr  viucret  ,fuillc  filium  dominum  rcrum  p.itcniarum  t'x  i- 
pfius parcp.tis  \  oto,Iicec  1 .1  obfcurius  cllet  propter hberam  illam  qu.iiii  pa- 
tcr  Iiabcbatpatrimoniifuj  adminillrationcm.  Indc  illud  ccfam,  quod  fi- 
Jiusfi  paccrnam  agnofcat  hercditatcm  non  adircdicicuryfcdfe  immifccre, 
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'    T  r   '  >  DEC  AiD^  Tfl.'ETlROR    11.        t   '  ^ 
/!ftolica5?iorccrc,noH  repuA^d  ciicitur,(ed  abltinerc /.w/iw  i^.D.defHis(^ 
^i/.  Adireenim  aut  repadiaredelticain  libi  heredicicc',  cxtru*toruni  hcrc- 
dumelV,Immilcorc  veco  fbauc  abltincrtf,non  nia  fiiorum.  Piii5dico,tiuod 
ncfcio  an  adhuc  quifquam  dixeriC,Emsqui  fiuim  hcredem  reliquit ,  nuliam 
omnino  hercdicatem  niuUigi  ,rion  niagis  quamiietiamiuim  vi«crct,red 
quodcxcranco  hettdc  relido  hcredicaus  nomineA'  iure  ccnlcrctur ,  ea  pa- 
tris  bona  ouajii  poltcaqnam  dellmthis  tuic  dicidebierc.  Hcrcdicatis  (iqui- 
dcm  appcllaiionedomjnmm  illud«Jig?»ihcamus ,  quod  ontrctamihas  dcFun- 
^(};ae«--uilecttiiKiuci  pcr'k'g«m,ad  rcpraclenlfendai^i  ip(am  tlctu'  t\i  pcrfona, 
nc  lotefe^bona  onlnia  qUTdctlnidki  Fncrunc  hant  vacantia.,  ccdantquepri- 
moocCupanti  nec  cxpeCtiti  jxiffit  vc  excraneus  h.res  adcac  qui  ex  ccniporc 
adita:  hwcdaatis  pcrlbnam  dttui  <5ti  rcpra-jeniec ,  ai:  in  cu  iis  pcrfot  a  conci- 
nuctunnud  iptii^n  doniu-iuili  qu^-d  per  es  dehindhim  fmt  ,quali  nuqunm 
acne  mj<THmo^tti^<lm  vUoMEcmpoi js mon  cnto  luccrjiellactim : nam  li  qnod 
wllans  eHbt[/n  qub  dtei  pttllttt-i-scerrnpmm  fui<fecdMin'uauoi)ejh  illani  do^ 
fniiiijqUaim  a  dtetiin^o  iwheredcm  heii  netellecftyfteri  nuHo  itwdopollet 
neqilid<?rrtlj^i^ii>!  ^Jfgis  potellatc  vtdehin<n:»  hcrcs  qnifouam  eHec,acdomf- 
Mus  bi>iiorurli  deiiindli ,  nimituuV  prdpcet'  mcdjuin  intiabilc,  vtcum  pra- 
gtnaticiscv:  ij^KJefjfretious  loquar,qu(xt  excrcmornm  coniundtioncm  niTpe- 
direc.Etri  fiaVmjuceaipfalcxqn^  facic  hjrcditaccm ,  facic  eciam  hcredcm, 
noii  pocclVt^nwi-ficerc  heiV('eln  line  hcrcdicacc  ,priulquam  neccliiirio  eft: 
vt  hif«d>^ft}icJv<*^qiiatTt«^t4\eix?s^(»f^jur.n>  iit,eilm  hercs  is  demnm  dtcatiif 
tfai&  delatA»&!  ai*^!nfcfletVhercd«fes;  Ex qu^  apj>arct  fidionem  iPani  legit^ 
qtiirimtnxic^rtoirfcrtdeius  hefeditfltis,non  niii  ex  neccfiicatc  nro^dam  e(!^, 
idcoquelicuVJfttit^^^r»  om^filius  fidtionibns  euehit,itoii  alitcr  adrhiftcn- 
dan>ct!equ^«8c  Yl»ii&*yiuateniis  nc^cllc  eft.  Atqui  dcfunfto  pacrcqni 
fuumhercdcmtelJcJtoit^tifh^lriirccficeiL  vllam  irdtici 'hcreditaccm  ad  coii- 
cinuandum  don^ihitim  inid  \»fijiic tcmpus  quofihiis  dominus fiac , quippe 
qu?,vc  dixi ,  lartf-ii^fr  sOiiirv  patre  c^rtiinns  'firenc ,  nec  fiona  vlla  dominij 
actpjitidone  ma^j^^fttt^^Q&TeaAryil^idi  {6ntcnn-a  elt  fttjs  apcrta'iti  dilf J.f*i 
furt -ivde /ih.&jiifh4'K3hwX  hfi^^  hereditas  nd!a  cft , plane 

conleqacnytitrtic^^olffe  hiiumtlici  patris  hcrcdcm,cilm  ^icicdicas  illatit 
quaihercdcrti  facm  Etob  idHimiram/J/irw  /^fr/^^^rw  appcllannis ,  nc  quls 
mrtc  putctbuit^dikerorum  hcredumcxemplo  defuncVi  patris  hercdciti  cP 
ie.Hcrcs  nuidern  efl,id  cft  domirtiis,  ftd  iuus  heres  non  patris  ,quia  non  do- 
miniiim iilad  qnod^p^nes  v^buth  ^atrcm  fuic,nancircitnr,fcd  illud  ipliim 
qucxfvfno  pacre  h:fctiit,id  eft  flrfifhl  propriiirrt  retineciilnquc  hbcrins  ha- 
bec.  VndeiIlud<?aanil'Jnli(?fonbn  facirrcdtc  virum  dodiflimum  i^aljoqui 
ardprimcin  turis  pri^ncipifjf  ^rfacum /4fo^«»i  Cuiacium&:  cum  fccucos  cx 
reccncioribus  plcrofcjuc  ii^pafTim  locucos  eflc,vc  diccrcnc  quod  &  nosquo- 
qiie  in  Conicdluris  roftris  .ilicubi  (criplimus,  in  fiiis  hcrcdibus  idcm  inttans 
eide  delatx  &  acquiiico:  hercditatis ,  ci\in  cx  contratrio  ncqnc  hcrcditas,ne- 
quc pcr  conlcqacnriam  hereditacis  auc  dclacio ,  auc  acqulicio  in  iis  vlKi  lic, 
aiic^clle pofJic,  li propri^'8^*^krcice  loquaris  dtEil.in  fms  n.de liif.dr  Pofthum, 
Qnarcncc  lcx  i2'.talTitUtelbctlti»]eftvt  detuleric  hereditatcm  fuo  ncredi  fi- 
cuci  deculic  agnatc^Jpvotimo ,  fcd  quaii  dclacio  in  agnaci  proximi  jTcrfona 
incipiac ,  ica  dixit'>  ^j^/  heresmn  ertt  agnatHs^proximHs  fumliam  hahet9, 
Quansjaamnonignofo^Trpfbsctiam'  iuris  autorcs  cum  dc  fiiis  hcrcdibus  lo- 
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qiiufitur,hcreditadsquoqiicnomen  quaiii  rarpflinic  vfurparc,  iijmjrainil» 
lo  iplo fci ifu quo  fuuin  hiCBcdcm  vncant  hetcdcni^funt  cnjm  harc  con ;  •, 
nechcrcs»vtdixi,ruiehcrcdjutc  eJlc poccil ) id  cll  vt  ligiuhccnL  domnuuin 
iJIud  qui  <l  filjjUmilias  fuitJam  viucntcadhuc  pacrc  :  non  vt  liouain  domi<» 
ni)  cauilaiii  qiio:  hiiotamiijas  poll  patris  mc^rtcm    dderacur  &  acciiiiratur. 
Nulqunin  cnim  apud  lureconfuicos  rcpcnas ,  Hcreditacw  paciis  faliofami- 
i> js .  ut  deferri  aut  acquiri(  iicet  deUtAm dixcriiic  Impp.impropnc,  vt  l(>qui 
Icrunque foienc in  l.leddr^-CM tnr.de/iif.  Non qu5 d yiljue  adeo patcrj  a 
ona in  hli  j  domjnioclle cxjrumcntur ,  yt  non  Ubcrum  fit  patri  liliiuntaini' 
lias  autiiiUicuefc,aute>dieredafc,quein  &  occidcre  oiini  hcel^at  d./,d/j /mu  u. 
De  fmscr  legit.  Scdquiaillo  ctJamcaluquQfiiiustainiiiasapatrc  inlhciuuf 
ciljiJv  iiercaitaicm  habctcx tcltamento,  ltauin«Scipfo  iuiccitraiininjxtjo- 
iiciii  vllain  extcllamcntohcrcs  clfcintclligicur  L\  %.oui(imt  wfoteJiMtt.D.fi 
tjuis  omiff.  teflutn.    l^iomde  hercdicaus  deiatio  luilla  inu^rcedcrc  po€cil, 
qiUa  heri  neqiut  yc  ei  qiu  lam  hciesdl  iieredicasdctccatur ,     qupd  Dercdi- 
taicm  pauisl.C.  vocanc  ,ficcoiclj^<<Pai,qu6d  illud  dominiuni  aiiquando 
iuicpatrib.authcrcdicatcm  profannha  viiirpanc , vt  in  iegc  duodecini  cahu- 
iaruni  familia  pro  hcrcditacc  accipicur.  C*ccriim  licuc  is  qu»  luus  hcrcscll 
noiicainpacnsquamruushercselic  cieditur,ita  ncc  cam  pacernani  quam 
liiam  iicrcdiiatcm  habere  diccndus  eil ,  vc  eadcm  ratio  (ii hercdis  &  hcredj- 
tatis.Hoc  vero  ciim  ex  iuris  ciuilis  rationc  veriflTmc  dicatur ,  apparcc  pr^co- 
reinqui  ablbiicndi  benclicium  IlusSc  nccellarus  hercdibus  indtiUk,  ixMi  i- 
deo  camen  teciile ,  iicc  Facca;  pocuiile  vc  fuus  Iieres  defiiit^ct  eilc  Iwres ,  non 
illaloidm  ratione  quodpivjcociicuthcicdisjus&nomtn  da^c  non p^uit, 
ica  ncquc  adimcrc,§.(7«o/  uutem  Inji.de  bonor.^ojf.^^d  cciam  quia  ncc  ipfa  lU- 
ns  cluijjs  potelbate  Heri  poicll^vc  qui  hcics  femel  fui  t ,  hcfcs  vnquam  elle  de- 
UwgU.att  pritor-j.^.fed  ^fuod  Paptntanus.D.de  mtrun.l.et  ^ui/o/uendo  88.4^ 
hered.  tnfitt.  Erco cti.iin  poU  indudum  a  prxtorc  bcncficiimi  abftenuonis, 
faiuumfiliofamiIjasmanctius&:  nomcn  fuihercdisA  conicquencer  necella- 
rius  quoque  hcres  dicenduscft  iurc  ciuili,fiquide  fieri  nequicvc  qui  \k  eft  he- 
rcs,  ncceilaiio lieres  non  lit ,  non magis  quam  vc quid ic^em  fic,&n6  licldq; 
cllquod  Vlpianusfcribit  ind.^.^utfu»t  tnpotefiate,in  h»ec  verba  ^ui/unttn 
potefiate^flatim  /jcredesfunt  ex  tefiArnao^  nec  quodfc  poffunt  ahfltnere  ^utcf^uH 
facit.    Cui  (imile  iliud  cciam  ell(niil  quod  mulco  diiHcihus  ik'  pragmacicis 
inirabihus  id  videri  dcbeat)quod  idcm  Vip.  fcrjpiit  in  l.cum  ejuaji  50.$  fedet- 
fi fuus.de fidcic./thcrt.Non  ejje jine  hcredc  eum  ^ui  fuum  hercdetn  habct  itcct f§ 
ithjitnentem.    Namfi  cciani  fecuca  ablttfncione  nihilomiiuis  hcrcsmanet 

3uiancca  ftiicquancomagis  admiccendum  crt  fuum^'  ncccilarium  hcrc- 
cm  mancre  fihum  qui  fuic  in  potellacc,  nccdum  abilinuit,Ijccc  iiabcac  cx  c- 
dirtoprafcorisber.chciuinablbnciidi  :•  Quarcncclic  loquicur  Caius  in  d.l, 
fieceJfArtjs  ^j.de  ac^uir.hered.  vt  dicac  cdido  pr.xcoris  iadum  clle  vc  fui  aut 
Jiecciiarij  iicrdes  hod;e  non  lint ,  qui  olim  fiicriuu.  Scd  ex.  concrario  facctur 
beneficuim  prxtorisui  eo  tantum  eluccrc  ,  vt  quainuis  crcdicoribiis  licrcdi- 
tariis  lurc  ciiuh  tcncaiicur ,  nimirum  car.qiiam  lieredes  fui  &:  ncccilauj ,  ta- 
n\en  in  eos  adlio  non  detw  ii  vclint dcrcliiiciucrc  hcrcditatcm :  quia  icilicct 
non  iiabcceos pra-tor  licrcdum loco pofc  ablcentioncm,  i.J/  fUtus  ^ui  al/JHnuii 
ii.DMiuterrog.in  tur.factend.  Ante  abftcntioncm  lic^tin  co  fint vt  abiljnc- 
rc  adhuc  poiHnt^uc  c]uia  fe  iion  iinniifcuerui  :t ,  aut  fauorc  pupiliaris  xcacis, 
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DECAD.  n.  ERROR  11.        y  ?' 
liabeteospr«orquoqiJc  heredum  loco,  nec  vfquam  fcripmm  le^^as,  ob 
minils  habcria  prarcore  loco  hercdum  quod  polJint  abltincre.    Id  eiiim 
iKxcori  propoiitumhjicliberos  onenbus  hcretiicariis  non  f ponce  rufccpcrs 
liberarc,non  Jiiuicos ab  heredicace  remoucre i.fifilius  ix^D.de  vulgar.  cr pw 
piU.fuhfiit.  Idcmque  contingic  in  beneficio  repaiationis  quod  feruo  cum  ii-.. 
bcrtaceinilicucopra-cores  dedermic  ica  demumhnonaccigcricbona  patro- 
ni  l.x.i.vlhmo.  D.de  feparatiomk^t^cciue  enim  bcncfidtiin  jiiud  Tacic  quo- 
Miinus  feruus  Ijbcrcaccm  confecucus  inaneat  domini  heres  ncceirarius, 
ied  tantuir.  vt  quancumms  ipfo  lurc  lit  neceirarius ,  taincn  in  ea  cauli.i  iic  vt 
qujcqiud  poilea  acquilicritleparetur,  eciam  fi  qmd  ei  a  tcnHtorc  dcbcbaiur 
atli.^.vltimo,  Ec  faiic(eparauonisbeneficium  dicinon  polTetli  confulione 
impedjrct  quam  inducic  lus  &:  nomen  ncceiraiij  hcredis.    Conlbc  igicur  ex 
fupcrioribus  egregic  pr.igmacicos  nolhos  dclipere ,  qui  putanc  fihufamihas 
hodje  polt  edidum  prarcoris  non  aljccr  licredem  dia  pollc  quam  ll  hciedi- 
tatcmpatrisadierjt.  Sicenim  ioqiiuntur,adiuonis&:  immixuonjsdJi^crcii.- 
tiam  nullam  .ignofcences ,  vt  nec  abilencionis  &  re|uidiuuonis .  Nec 
illi  multo  mcitus  qui  Bartolum  fccuci  ad  /.i.  Cod  .  fi  mtnor  ab  hered.fe 
nhShn.  dcfcndunc ,  fuum  hercdem  pro  abitenco  in  dubio  haberi  dcbere , 
cjuoues  hereditas damnofa  dl,non  item  /i  lit  opulcnta.  Nam ciim  abrtenti(> 
<icincrifadj,vc&:  aditio  hcrcditacis&:  repudiauo  probari  omnino  debct  /. 
2.i^  ^.D.deinterrog.tntHr.faaend.  Non  enim  benehciiun  hoc  fuis  hercdibus 
apra?torcdacumelivllocafu,vc  proabllenusliobcancur,  led  tantiim  vt  ab- 
ftmerc  polliiit,!!  vciint.voluiuas  igitur  ea  dc  rc  aliquomodo  telt  anda  &  d<s 
claranda  eil.  Ncque  gbllat  quod  in  d.l.\.\iA  lcriptum  cil  fivospaterna  heredi- 
tatt  non  tmmtfcHiilts.ilf  eam  rem  tefiificatio  necejfiana  nonfnit.SeuCus  crjm  eft, 
non  elle  prarfumendam  imniixdonem  de  qu i  non  apparcat,nec  deberc  iua 
heredcm  oncr.ui probaunne  cjubdlcnon  immilcuerit  .quoiuam  imnuxLio 
quoque  fadi  eli.    Scd  non  valet  confccutio  ii  quiscxeornterut,Prxlumcn- 
dam  jgitur ex  cpntrario  abft^itK>nem.  Nam  cum  (k  abftcntio  quoquc  facli 
fic,pracfami  nnmquam  poceft,qaantumlibet  damnofa  hcreditas  propor.atur. 
Quid  ergo :  Ncquc pro abftento  habebjcur  fuui  hercs ,  neque  pro  eo  qui  Cc 
iminifcujc,fedi'aluumhabebjcbeiicficiumiuns  prapconjvt  abftuxre  poiHt 
•^uam  citra  reftitutionem  Jnirccgrum ,  quodfecuscdetiiimmjxtio  vcl  mi-  . 
juma  prafce/Iillet,nili  proponcrcs Jmpuberem,  cui  propterxtr.cis  imbcciUi-! 
tacem  f  aucndurn  practor  pucarec,abfque  ope  rcfticucionis:  folis  cnan  pubcri- ' 
bus  incra  vicelimum  quincum  annum  conAjtut)s  ncceilarnimcftreftitu- 
tionisauxjlium,quodpoftcam  aptatcm  ci\m  immixtJo  pia-ccilit  competerc 
arnplius  non  poteft:vt  probant  cactera  qua:  in  cademle^  fequuntur,&:  aper- 
V  Uj  traditum  eft  in  drl.necefsrifs  yj.D.ie  actjHsr.bered. 
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'  SifHH*  heresfe  ^inuerity&  eurMor  paternd  hereditMti  tMftfudm 
V    :         ••         £  iacentidetur. 
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A cile  erit cx  ^uper iorib.intclIigere 5ftuluus&: incpdus  fit qd  iidc 
pragniatici  volut  fuo  herede  ie  abftinetc  curatore  patcui<j  hcredit. 


V     ■  I  ,  Qoogle 


Co  ANT.  FABRI  DE  ERRO  R,  PRAGM  A 
tanquamiaccntitiaiKhiinpfe.  Nam  (1  vemmeftlcmoddl|iMt6;  ptitoKaUl^' 
muSjfiuiniheiedemnon  eominiis&  riium  &  ncccUariufnf  hcTCclem  ipfbiiP- 
leroancte,  qiiod  .ibftinendi  bencficmm ,  h  volec,cx  prxtoris  ediCVo  Ilabeat, 
i(k6que  ftatnr.  hciedicllccx  uiz:in\cnto  /.lA.^^Mt  furjt  tn  pcte/F*i/r  D.Jic^uit 
ormif.cAuCtefl.itn   Necd:ci  pollc  llnc  hcicdc  ciim  c(Tc  qui  funm  hcrcdem 

h.  ibct  cjiuaiuiisrcablt:nciiiaii,vcd)i"ct:e  Vipinunu$fcribitm/.r«W9  ouaft^o, 

i. fed, etfifuMs  D.  dcfdueMlrt.  quis achitfciBC  iaeei^p^QA^^lMtvciiucero, 

camnaivvHilBHHai  tcuctstntB 
iacen^eft,  nec  vtiqoamf  im^itc>tt&i^attAf>^^  hcteS0 
eft,n  heiicdicacem  cccipiasnon  prtfdeanifflo iimplk3|Mr|'M 
piuntlureconruld,c|Lim  di^nc  heredicitem  patris  cpfllkilaheredleniteU^' 
qiiic,(cd  prodominioilloiacenteqnodantchcrcdiiatis  acqnifitioncm  difi* 
minumaliu:n  non  hahctqnani  d  iiii.chini.  Vccontineic  in  cxci  aj-^cis  h^ 
icdibiis ,  iV  quibus  nec  herc.  icas  afiM>lius  dicKur  polt  aditioncm  ,fctipro^' 
priuni  patvm.oniumiiercdis,  Dicacahquis,iuum  hcicdcm  c]in  ablbrurr,* 
iicet  non  eo  minus ^  fuus &rncceflariii$  Acref  amtttivmcivtih ,  can  en  i 
Prxtore  ioc0  hmA^^jiolt  Bab^/.yi^^Mi  fMi  4#flbda^j|l^4^fV*mr^.  ii^ 
wr.  fiki^ii  QiMni  ei^b«iillKSciiMtol^  cttlKor  dkbinir ' 

cft6ktirtttei'magis  quim  Aibcitteddnpioris&wlikfrutft^if^icianm 
qViadcmum  alia  a6tionecreditoribusfiiainf;perie^  volendbus  confu^ccni?' 
Rtffpbndco ,  dandum  quidcm  clle  curatorem ,  <jin*&  crc  'icortim  adiones' 
cxcipiiit,^&  aftioncs  omnes  qua*  dcflin^o  compcticnint  cxcix  ent ,  icd 
dafT^nin  bonis  dcfund>i,  non  hclcdicati  lacenti  qux  nulla  ell.  Nam 
c  nn  heics  inlluutus  cxcrancus  aut  agiWtus  pfipwmn^  Vrgcntibns  hercdt*' 
tafijs  crcditoribus  iinplot-aOit  bcne»citfn!i  idris  delibetartdi  j  ccrtum 
<|uandiu  ille  detibCfi^^n.dan  ciiriconiii^Mcdiciud  tA|Mam  iacend 
cdc ceudni iaccac;d|lnidc8>nccbonis  jp$sihi»&MSl4ad#;^|eor ,  quia  iiiii| 
rum  dk  bccaiVcdejEvmActs  babeac  (i2cce((bc«H^^r{«6cM^  is 
dcMbtractimniafipc  prxiudi cio  cxpedireqUx  loH^^jtfi^i  mbram  non 
ciftfic^, 5.  A  /iffJipMtt/t.  D,  dtiS/tilM*  Sed  cun^ 

atopatto:^sbin)fei  eHe  aut  pofJit  aut  velit ,  vt  contingit  fifiofc  abibj;ienta|. 
dimnihil  aluid'fieri  polTe  ,quamvt  cunitor  bon<s  crti  ltituatnr,c*^:  bona 
vendaiitur  iiqu*  a<fl!ones  dctunc^o  cnmpeticrunt  ct  pcT  ciuatorcm 
cxcrceainur ,  .lut  crcdicoribus  cedantur  ,  qucmadmodum  dc  l\  quis  inilitu- 
tus  ellecfeb  conditione  nonpotelbiiua,  /,  1.  2»  t^  f^'  D  .de  nrdt.  hfK^ 


'"nMluslierif 


ejijfue  sili^ms  j^etttrjtue  irt 0. 

^  l^c*fy$ ngpMniiriloTiH»  lQpatrj^6fciri«de  cuncortfiieiedl- 
rO^  tad  caiiquam  iacenti  dandoxjuiatMic  ocn  poccft  vc^ccuccdDi 

Aitas  ^^.D.de  act^i^ligfS,.4^fif0itVefaC^         dari  curatoc^ 
^  abrurdumcflfit.Ni&ii^cfi»vthcrcditaditict(ifien 
in|{^nc  qiir    rci  here4itari^,mfi  aut  conitiiodai;a.fue(1t^iiii2  pignuJrWjsft-; 


iJfgrfdifarh^i^^Jfl^fif*^  ^rjSnr/.^uiaeiqa^ip  rcium.natuiaampliiis 

m^,jlf^*%*icfmlij>fiii.flii^  curaLori$  iliiabiieQdlviafit 

v%  iidn  tam  p^onx  quam  ponisueiXulacur,  quid  gblccro  atdnct  curatorem 
hetecUtati iacenu daKr^^n  non  (acisi5?Cafquccoi.rah:uinell,li  bonis  de^  -^a  / 

cr«j;odc  verb!sutain,iio  icciainfieicipla(Ls:reieftcc^  Iniuvc-    '  •-  .> 

ro  dc  lurel^  jpliiiiuia  jurisrauuue,  tllenim  laiicaiuii.s  latione^' rej;uli'. 
omjiino abcuuni ,  vt  cui..acor  idcen(i  hercdiuu  dccui: ,  ta» itoi.juc  nuiui<, per- 
ttiitteiidumeft  prag;macidsvtiitfeabuuntur,quantQf»iBi}8  ncceflef(l^m 
curatore^bi^isdacOjquodfieriiuiepoteft&debet,  id^  cfie^his  Ricuruslit* 
Natns  antero«ceo«rror  eft,quM  pragmatiQ-  hertAtatis  6c  bonorHm  appella- 
tion«n  promilcuam  fc vHii-x , f  omf^meii vai4& rererat  an  de hereditate,an 
dc  bonis  loquamui'.  Hercdit.is  norhen  iuris  Cil,ibique  ctiani  elle  intcllici- 
turvbibona  inill.i  Cinc^dummod^  aliqua cllepoflint.    Bona  autem  nulla  ' 
fimcvbi  luhil  cll.U;cuntiir  cnin^.  a  heando.Vndc  ilUicl  ctiam  ciicnic  vtbora 
jTtm  di(:a'Uur,n;(Kici.iu:\o are a!ieii(>,nam  ncc  illa  bona  lunc,qux  pliisba- 
bynt  incomnioui  quain  commodi.  l  lcrcditas  cpiitra  diLicui:  ctiam  lila  qiuc 
aere  alieno  tqcA  nbn  modb  obruta^&d  etiam  exhjufta  eft. '  Hereditas  pec(on4 
<jefun&'repcp{cntat'^bpna  ppn|^^^  /f*/''^ 
niouuni  ncc  tameri  imiius  v^uvnfueif t,tij^rqdi^m  de(inereelle  hereditati^    *^  ^  .^7).    ^  ^ 
ex  quocertum  elleincipit  nemineni  autcx  teftanicnto  aucabintcftatohe-     M/i/i^  /.^"wjv 
redeintorc;Ciihieiiim,vtrapcriorc  caipitc  docuimus,hercditas  iiiducU  fit    ^  y 
poceflacc  lcgis proptcr  hcietLni ,  ii «dcqxic  fiat  vt  qu i  Hcrede  liabcre  r.on  po-  «.-vo^.- 
tcn:r.cclici'cJ'iaccmquoquc  habcre  po/Iic,vc  concirjj^ic  m  hliohimili.ii  &a- 
•  Jii.v  ciLifin(,H,li  qja inplLu  imispetfbius  ,  A'i  non  pvoLuis  con(ct.|ucns  cfl  vc  he- 
rcchtas  qua:  ajljjuando  i^iCiCni^jicfiii^^t  vbifpcsdcfiLic  Jrabcdijiercdii;  Quis^ 
^^iun)  pucct  nereditatem  g  iurp^nduci  vt  pcrpccub  iacegp  AdmittopoflcAC-' 
redicatetii  efleiinc  hcrede>ied  nbn^^e  alicuius  lieredis  habeiidiiacultaceii^ 
deoGuc  nimiruin  mb^bahquoluie  hiei^edf  difJmusfied  bonavacandad^^ 
adfi«:mn,nonhercdicarioaut  fa^ccflbiji^icdjiuj^^      qupdam  iuyc  dqj^iC^, 
ui',ciuocJfalfum  eflcc  il  qua  hetedit?^  ^^a?ier^t^J^n  "here^itasfepr^icn^ec 
perronaiii  dcruncbj  vcl  ob  hoc  ip/\im  nc  bowa  yjcleri  poflcrt  vn^  arciaijq^a: 
ellenc  heredicarla.  Atqui  fi!iqtamiI:as^Oi^fmquc  iTuo,  hcredc  iea|?lb'iiehcc  fl 
vulgaris  n.ib{\iLutus  nunus irt^coiiflaclierodc^.V^tbu^  aliuni  edc iniliu 


facit.  Pr«tor  euim/Icut  Hctcd&factf e  n(^^^ 

ftituercaut  ^  itu:e  conflicutam  inuita  iuQjrationc  tetfnerci  /ed  ctii  aliquf  e^ 
pnrtc  a  luftiniano  /dimmatatum  ^^^fUeehatyUmen  flquod  plerunqim 

cucmt,nemorcj^>eriatiH:q;.ii  (damnolamp^"'s  hcrcditatcm  a  quafuushcres 
abflinuit  agnolcece  vclic,idcm  contingerc neceilc  eft  vtfincncrcdc  patcr- 
familias  detunctus  cxirumctur.Ergo  ^ls:  hnc  hcrcditate.  Proindeficrinullt>- 
modopotcll  vt  hcreditati  ciu.<;  canquam  iaccnti  curator  aliquis  detur.  Ne- 
que  verb  fblct.^otcflasiuris  fuperuacuam  inducere  ficlionem.  Vc  autem  hc- 
ledjfasaliqua  iitfi6^io^^tumiui^i^c|pa:porrbi^ 

atfiipliils  ndlus./p€raturAi9^pla^^  \^ 
femJnficuKuUfl^pdJe  hth^pu      /TrjfoiWC^.i^^  nercditad  dctur^ 


\ 


^«fKfdcqaeiie  viinsiUe  lacus  cttoiem  Knc^aoccir.  Scd  ^  ^uis  bene  in- 
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6t  A N T.  F A B  A 1-0*'^  gR4l  OH.  P^  ACMAT. 
cucatnr»  (cripficeoloa»>Tfiboniami$i&0Y</«/4/r«  imprdpridpro«o<]uoJ 
lbriberedDbo>ati»JM^cdmtf9dctaperciflWe^  filiOacqui> 
fica«6£  hoc  ipH)  agnitaqiibd  curatorem  petatill^itarf  tonisquir  paccr  lUMaft 
«dfniniltrnre.pferedibis<tiinielled«finic,vt  in  riipcrioribus  di<^iini  eft.CK 
^oadica  fiiit.L'que  appitct  iatisex  vcrbis  illjs  pr^cedcntibus^lin  autem  pa- 
trercciirante  filiiisadircmalucrit^dnmii^  CjUHicm  licenti,uii&:hoc  facere.l> 
taque  quod  lequicur,nolci.te  auttm  paiie  res  li  lij  guboi  nare,ncccnaritS  acci- 
piendum  eft  dercbns  hercditanis  ipli  biio  laui  pcr  adiuoiiem  acquiiius, 
quasidcu  rcs  Hlij  lcx  vdcac. 

.    ERRO  R  QJARTV  S.  * 


"Pehmdefme  /ko^fiutexirmieo  ^uirejpondiifi 
ieredemtmejfi, 

„^Ec  T  E^necinrubtilKci  j pragmaddsobleruatum  eft  here- 

;■  deni  Cnie  iiillitutum  liuc  legitininm,quf  aui:  a  fiibrtituto  aut  a 


Keievciic nccr.c>rcH^ondit ic  ncicuem  non  enc,uc 
ptc  videti  leipond.flc.    Nonenimconftarc  Doceft 

rnfibne  an  te/puac  hereditaceniy  c^  is  qtU  eciam  poft  delatioRi^  mgtt- 
heredem  ede  non  co  minus  fied'  heres  polTit  adeundo  quandiiiiian  lepu- 

d/auic.  Vuura<yie /iqLiidcm  Vcttimcll,&:  hercJcm  cum  non  cf!e  quia  non- 
dum  adiit,  dc  camcn  hercdem  efle  pbiic  quia  nondum  repudiauic,  Pr.xcifci- 
giturcogendus  cfl  vc  hcicilitatem  nut  ngiiotcac  ant  rcpudict,  ciim  dclberarc 
vei  non  vulc,.iucnon  potcll,  iam  roriamscxclufus  tcmpore  ab niipiorando 
iurc  delibcr.i!'di.  Scd  in  co  t.imcn  jnagn lacici crrar.t  onincs^qubd  non  di- 
ftinguunc  riuini  hcicdcm  ab  cxtraneo.^  Nam  in  excaueo  quidej^n  hoc  ubci- 
ntt,^uod  (fiximusjquia  ispnufquai^Kkedicateni  (Ib^d^tadiatieai^iilfc^- 
nnjdolierei  ef^ylic^t  cilc  bp[lit.Suus  aateiu  heces  ipJo  iurelitte»^  6c  jaectC- 
iatibs,non  tnod6  iuite  ai>nehtionem  rtcet  (aluum  habeat  beneficium  abften- 
fioiHsfAfS.fuifunt  in potepate  D.fi^uiseiH^.CAufsjeftam  Sed  etieoa  poft  ab- 
flmtioncm  Lckm^uaf  i,o.^.fed  etfifHtuJ).de  fidetcommijf.itlfert.c[\iammhoc 
cafu hcrcdis loco  non  lir.beacnr  3  prxtore  !.ff!ttts.  ^ui  aiff-irtuit  u.  D.  dein" 
terrogat.irjmr.  facict.d.  Indcnan.qae  hc  vcrclpondciis  fe  hercdcm  nondlc, 
facis  dcclarec  implor.irc  fc  bcncfK  iMir  .il^ftcnrionis ,  vipocc  (ine  Cjuo  ficri  ne- 
quit,vt  noM  (it  hcres,  qui  lam  vcl  1  luucui  hcrcs  cft.  Quid  cnim  aliud  eft  ab- 
fieiiaoiulSdcclaratioiiuhcrcdis,qu6dQohtlebab^  pro  herede  nccr  iner- 
g;ionet]biis  heieditariis?  Igitur  ablWhcioex  eiufmodi  lefeonfibne  ie£Hfli- 
m^  iiidiicetur^nccacAaiidusefitfuusheres  vt  vcl  aptius  vcl  apertifis  rclpon- 
dear»(icutnec  audicndus  ilcani  heredicatcm  veiit  poftca  i3>iquaiiicsun  qnafi 
Jiurquani  fuericabltcncus ,  fi  niod?>  ncque  fiiuor  xtatis , ncquc  auxilium  re- 
iViLiidonispatrocinccnr.  Sccundiirnenm  dift-inclrionemqu.v  a  Caio  tradita' 
ti^xnf.yiecjjariii  si.D.dc  acfHir.hered.  Nacus  antcmcftcrrorhicprngmad- 
conim  cxco  ,qaixl  exil>imancpoft  indu(fVnm  indnltumquea  pra^core  bene- 
feciuinabiicauonis,  pcriiidenci^eirariam  cilc  in  fuo  hcrcdc  immixtioncni 
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/^•¥  M^dfrikf  hetedlrablWntio&e  ^arritur,  impubcs  a  puboe 
pqi  leparlduseft^^j^^minorannis  viginuquinq,  ab  co  qui  fua; 
0^  &  ]eg^dm«MO>cft.CQnftat  coin  beneficiu  abfiencionisa 
'^^j^i  j^r^tbiedacfialleimpubetibuMiomocibfiiendinmii^^ 

i^y^^S^J^  lcd^iii  Ci  leimmi£buermtA'  qtt<lccicra  opcm  &  auxiliu  in 
-inWgrmn  rclbtiiiion;s,Piit>eribuS  verb  non aliccr ^ li fe no immifcueriiicn^ 
•qn}i>deuA       HnniixLonc  dat  iispi^xtoi  teiututioncexgeDerali  c<Jid:o>De 
■minoruMi^.,  vtpolTii-.c  abltmcrch  niinoi  x-cas  patro^incciu./.;;tff<r//^>7/ 57./>. 
de atfutr.hered»  Sed  ficiiiud  luciiciumclt,ujliiiinteicilcanfuusiicicslcini- 
Yniicueiic  tutore  autore, an  iinc  cucuris  auconcace.  Kam  iicuti  cuain  cura 
ImmnttOonen^Aiusfiei;^       ^ceflkijfs^vc  dilpuuiuiniusin  fijpetioabos» 
ica  ie  iinniikens  noneotnindsviicienbaespoccil^qubdtfinettlconsaaCQCf- 
tate  fe  ioimirQuedc.Eci9#^fH:M(i^cia:muxiuo  (accre  now  poccllquantulibec 
loUcnnis,  vt  fuo hercdJ  impijnii^ ui^m  npn fit  bercficn  m  abllentionisata 
iicc  1  LcMucniens  tucoris  aucoricas  induccie  L'cbcc  vt  bcnchcioilio  priuan-- 
dus  vidwMLur.  lii  ca-tcns  hercdicaubuscjuc^  pupillo  tutorcm  iiabcnti dctcrun.- 
,  turpipn  Ucin  cit.  Non  enjm.ahcer  iibi  cas  accjuircrc  pup  lluspoccll,  c]uani  k 
tiupr&autoie  vcl  a^eac  c|uaiHiQ ti^r^poceft cum  crcuone  hcres  mlticucus 
.  ^►vcl|fohercde  ggrj^^A^^flftr^D^vbifado  tWHicur ,  quoniani  here- 

.  a^tjttif  ^^1^^  llQnp^ 

i  fei<^y>'MV]»tt^^^  /u  euito^is  ai^oticate  nec  contrafaete^hec  o^ 
'tpi^atiyIlonKKlqpocci^4*^enndo  ver6,auip^o  becede  ge^mdo  mulco  ini- 
.  nAs,c|(i!a nec  adcundac  hercdJtatis  caulfiim  intclKgit , h^&uide  adcundi 

faculvacc  habe.c,cum  ad  acquucnda  hcrcditacc  iUud  prartrfpuc  requiraturvt 

•  quilcjuis  hercs  fieri  \  ult,  4?c  ius  ^  caullam  acquircndiv  hcrcdiiacis  in^IIigar, 
.'  i-fifS^di^Hem  ftj„(^ pafiiod.Cxtcium  interucnicnce  tucorc  non  tutorpupil- 
,jJinonMne;iut{idjre  aut  wo  ii^xcdccercrcpoccft,rcd  pupillus ipfc  ruicadi- 
j.  Iieguc pro  herede  getcrc dcte^tutow^         Pcrfor.ale  nanique iadum 

•  J?qi^'<^L'^t  qui 6eres||{;,vtipie n6 aJinspro eq  adeat yelpro berede  ge- 
,  fatjfacihii/qdexputauit  vtiudiciCi  &  volutaspupinj  qul^m  vtkfSbu  ipijuspec 
.  tucor6fuppicatnr.SoJiDatridatucfta  luftrniano  cociaiuris  vctcris  rauon6 
,1  vt  infantisiiii  nomine  delata  hercditatfi  adireponit,in  e6c|.plusiurishabeat 
,  quam  tutor,  quia  5c  phis  quam  tutor  cit  f  /i  wfami  \S  C.de tur.de/.hctncm" 
,  toti  turioJi vt delata furiolo Uicccllionc  pofht:  ipfc hirioli nomir.e acquirerc, 
.•J*v/t.C,decur.fiir.¥ir.i^  igiturpupillu  lc  inunrrcuillepatcma'  hereditati,tuco 
f  traataiet^eod^  tu^orc  aucorepotcritie  abtlinere?Praginatici  rjc^ac,n6  il- 

[itattone,c[abd  abiordQ  videacpr,cucor^  qui  pupiUo  aucor  fHJcie  immi- 
giftfliifand^au^  » 
3|5ice  videacur  vc  pupillus  adcudo,vel  ^  hcrede  gerendoibllenniterobligetac 


^    A  N  T.  F A  B^R  f » E'  FR  R  O A/  VX^  G  M  A  T. 

^illuseromnibus  caoffii-v«itWft  dlB«»cnercbti6eciffii  camsaaiQiani 
accedac/aluiei  in  integjnstnreftinictone  (i  brrusprobecur  iU.<^  t9tMi.lfi$m- 

ttrvelcurAtJnteintenAz  ceo  coMia  pQtCMJtitaalin  pupillus  pa-ema: 
taci(eimmifcct,nonfeobJigacperimmixuoiicm  cMm  iani  nitis  (Iipcrquco- 
bli(;inis  lic  iine  ciuili    v  ip(o,  quod  &:  iuiis  Hcrcs  cll    lu  ct  llarius,  fed  tan- 
tiim  dcclarat  vellefc  vti  luic  lLio,iibu]ueqna'jit;atti  iicreditacc  rctinerc.  Qux 
res  C'lni  millam  crcditoribusCSc  lc^^atarijs  nou.inu:-!  cum  detacboncm^t-.ulia 
quoquciishc]niurialiprxtocacLajLiilauoi,c  laiu^ni  liUiiloiTninus  pupillo  re- 
linquac  abllincndi  tacultatemJiienieiilmius  illuLum  manct,qaod  liabcEenc 
/ipupiilusfe-non  inuni/ciiiifirtJn  eim<|iie  tem  ipctiis(iint  apeciiflimiin/l 
pgmit.D,di  €Mfm^j& ma&tatmrJiMt  e^mr^^^^J^ rf  Memt.  Aliud^m^ 
eft)  (texcranei,  id  ctl  aheriusqaanipatcis.haaeditAS  pg|>illpdelata  Tunc 
enim  fi  (eincl  ille  adieric  tntaoe  aiiun^iioneft  «iaiittendus  ad  eam  itjgiaiim- 
dlm  ftueeodem  hue  abo  totorc  autore,  ni/i  per  in  intcgru  rcOitution^  >  Ojuria 
tum  fe  atleundo  ubligaaerrt  ficict  iniuriacrcditoribus  6l  legacaoisiiabc^ 
obUgatione  quani  ipoms  contraiiiicc»iis  muius  «ximeretuc. 
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ERROR  SEXTVS.  .  • 

DeSifftrcrrtiafiiiherediifS-txtranei     '   *.     •  . 
•  •tnamc/ccnlMUrirditifte:  4.  .H»=-.  .■ 

ii  D  E  T^iim  hicerrorex  ruperiiprilnis.  Is  ^nfth  pi&pl^jLto 
"^pragraackocunilapnis  eftj^bannUam  inter  fuuni  heredem 

^i?<: cxtranciim diffjrcncinm  conftituunt, cxiftimantes  cdido 
ipnrtoris  quod  luis  hercdilnis  nbflincndj  bcncHcium  dcditfa- 
\0:\m\  cdc  vt  non  magis pofiit  runs  hci(  s hcxiic  heres  elle citra 
ininiixtionciiijquain  c.xtrancus  citra  aditioncm:vtque  ca  Jcm 
in  \  uo^jue  ratio  litadauiiendaC  ncrcditaus.  Quod  ccrtc  non  itacft||Nam  li 
iextianeu5Cuifiueextdltam6co(tueabinteftatbdel3u  efthete^tasaneeatii- 
tionem  beieditacium  aliquid  fubr^etit^  placet  non  iikiccD  fied  eum  hece- 
ci6  quia  admilltmi  contcaiiam  voIuntatcmdedaratiinquit^yFfmvxi»2).i# 
ete^uir.heredM^ quiaexqunhcacc fadti apparet  non coaninio atti^iflc illfi 
res  hercdicarias  vt  hcres  fierct , (ed  potius  c  contf ario  qnhd hercs cflc noil^ 
Cuin  li  voluiflcc  vtique  pro  (uo  uue  vniucr{ri<r  res  hercdit^rin'^  tn''qnr!m  fiiiis 
concreftarCjdequc  iis  pro  arbitrio  fbitucre  poLU!llct,ncque coniiliun-i  cxpiU- 
dx  hcrcditatis  inirc  debuinct.  \n  quo  ipf )  ctiani  pragmaticf  plerique  enarrti 
putanc  cnim  ftacim  atquc  is  ciii  dciaca  cil  hcreditas ,  actingit  vcl  inimmum 
quid  hereditarium,hcec  ar'in:o  cxpilandx  heLiediucis&  fittti  fadendi ((i  tei 
heceditacis  fiirta  fieri  poilefc )  videri  eum  hecc^cacem  adiiile»  &  oinnimoib 
habendum^co  hercde  qua j1  qui  pco herede  gefieric ,  &  id  feceric  quod  fien 
non  pocuit citra  ius  & nom6  iiercdis:quod  pugnac  manifcftd  citm  d.lfi^tt, 
Acil  fuus  heres  idem  Fccerit,  id  eft  hcreditariumaiiqiiidc6tcedkueTic  ecam 
animofubriniendi&fucandi,non  fitquidem  ex^o  neces  quiinm  indeabi- 
iiitiohcL-es  Aiit&  fuus  nccelferius ,  fed  tamen  fe  oWigat  haQcnusvcabf^i- 
ncndi bencficiuni  fibi  eripiac,quia  fc  imniircct.Quul  ctntn  nlind  eft  patemac 
hercdiuu  k  unnurccrc  quaui  tn.  patcmaiiexcdiucc  aiit^oid  vcl  sniriiinutn 

attio- 


Dlgitlzed  by  Gopgle 


DECAD.  IIL  ERROR  VL  ' 

nttingtfre?Faciliu$quip^  indudtur  hercditatisimmixdo  quam  nditio:  quia 
niinons  inomentiell  cumnontamheredcmfaciat,  quam  (Jeclaret  vohin- 
tatcm  eius  qui  iam  hcres  eft,quod  non  iniutas  heres  lit.Acqiii,  inquics,  vo- 
•luntashcredisfui  pcrinde  rcquiriturad  induc^dain  mimixtionem,atquc  ex- 
•tranci  adadcundum.  Fateor,Ied  dico  fuihcredis  qui  rcs  hertditanas  coi.trc- 
<5lac&expilat,voluntacem  illam  cllc  non^ollevt  Hirpotiiis  quani  haci»  fiac, 
quiactim  iam  ipfoiurchcres  fit,  Furtum  libi  ipfi  Iviccre  inillomodo  potell, 
nccil  velit.  Confequcns  igitur  eft  vthoc  iplbieimmi(ceat,atquc  ita  benc- 
ficium  abftincndi amittat^nifi  is  litcuiprsetoretiain  poll  immixtionem  d 
bencficij  raluumclTe  vclit,  id  cft  intrapupillarcsannosconftitutus./.»ffr/7I?- 
^5^/57.  D.df  ac^ir.htred.  Ex  contraiio  fii  gc  hci;edcm  extrancuni  poft  rcpu- 
diatam  heredjtatcm  non  mod6  c6trc£tairc  rcs  hercditarias,/cd  ctiam  aliquid 
fecillc  quod  fieri  minimc  potucrit  ciira  uis  &  nomcn  heredis,an  jdcii  co  hc- 
rcditau  taiiquam  hcresobligabitui?  Nequaquam:quia  nccJnciuspotcftatc 
cfl:  vt  fiat  hcrcs  poftcaquamrcpudiauit  hercdicatc,cum  icmcl  rcpudiata  lie- 
rcditas  no  magis  adiri  po(TIt,  quam  adita  rcpudiari,/;y7f«/.C.^r  repud.vel  air^ 
ftin.hered  Ec  tam6  fl  poncrcs  fuum  hcrcdem  cti.im  pofl  abftcntione  idipfum 
fccillc  dubitari,  non  oportcrct  quin  aftio  io  cum  quafi  hcredem  cx  ca  caiiira 
daii  dcbcrct  crcditoribus  &  legatariis  onmibus.  Qnia  nimirum  cuam  poll 
abftendonem  rcucra  bc  ipfo  lurc  hercs  manct,  /.r«w  ^xm/T 50.  ^./ed  etfifuHs, 
D.defdeic.  Ithert.ncc  pcr  fubfequentcm  immixtioncm  fic  hcrcs,fed  pixten- 
tx  abllcntionis  tiuj^-um  &:  commodum  amictit,vt  a  pr^tcre  hcrcdis  loco  ha- 
bcatur  c]ui  &  inuitus,  &  inuito  etiain  prxtorc  hcrcs  cft.  Quandiucniin  it* 
intec;ra  cft:,nec  dilkada funt  bona  hcreditaria,  libcrum  &:  intcgrum  ei\  filio 
fuo  ricrcdi  vt  etiam  poft  abftcntionem  Ce  immifceat,  l.fi<jMisfuw  8.  D.de  tur. 
<i?//^.  Qmdju  vero?ciim  ncque  iuris  rauo  rcpugnet,  qux  ex  contrario  podus 
fauet,nequeiniiu"iavIlafiatcrcditoribus&:  Icgatariis,  quorum  incercft  po- 
dus  hcrcdcm  aliquem  &c  clTc  &:  habcri  quem  conuenire  potlint,quam  extare 
nemin^  qui  i  prjctore  hcredis  loco  habcatur.Sed  &:  ahquado  eucnit  vt  cdam 
diftradiis  iam  rcbus  hcrcditariis,ac  proinde  eo  tempore  quo  iam  incipiit  em- 
ptorum  intercllcjfaluum  nihilominus  fit  fuo  hcredj  ius  illud  fe  immilcciidi, 
tametfi  maior  fuerit  annis  vigirtiquinq,,  n^pc  tidtricnniuvfquc  cxluftinia- 
ni  conftitutione  in  Lvlt.C.de  repkd.veiai;fi.hered,mhili\Sacihui  eft  quam  vt^ 
vnaquarquc  rcs  ad  fiiam  rcdcat  natura,/.)?  vntu  ne  peteret.in  fin.  d  . 

de ^4^.Quamqua  in  propofito  non  tam  rcdit  rcs  ad  fua  natura  quam  in  fua 
jiatura  conieruatur,  liquidem,vt  dix>>per  fub/cquentcm  illam  immixdoncm 
iion  fit  itcmm  hcres  qui  iam  hcres  eite  dcficrat,quod  ficri  nullomodo  pollet, 
iat  hercdis  loco  tantilmhabctur  qui  rc  vera  {einper  hcrcs  manicrat.Itcm  tra- 
^ari  porcft  fi  hcrcs  antcdcclarativoluntatcmdcheTcditatc  vclagnofccu- 
davclrefpucnda  crcditoribus  hcreditariis  foluerit,  aut  rcm  hcrcditariam 
v6didcrit.  Nam  in  cxtranco  hcrcdc  dicimus  non  pollc  ex  huiufinodi  adVioni- 
bus infierri  aditioncm  hcrcditatis, quia  pollunt  ca  omnii  ficri  citra  ius&:  no- 
mcn  IicredisjCiim  &:  alicnam  rcm  vendcre  quis  poflit,/.  rem  alitnam  iZ.D.de 
'iti>nfr,cmft.dc c\iiod  alius  debct  proepnon  loluni  jgnorantc,fi:dcdam  inuito 
Iblucrc  l.fotMend^  J^^.D.de negot.^ft,  At  in  fuo  hcrcdc aliud  iuris  cft  /.1.  CM 
tur.  deltb.c^o\\\%.  cdm  iam  m  ipfb  iure  hcrcs  citra  immixtioncm ,  non  potcft 
vidcrircm  alicnam  vcndidjlle,aut  proalio  Ibluillc,  qui  rcm  hcreditanam 
vendidit ,  aut  dcbitum  hercditarium  pcrfoluit ,  fcd  fuum  onmimodo  ncgo- 
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^iuin  ffiMt  acdemlus  cil: ,  6c  patenttbcseiiiudibunmilatlie^eb 
vcdutitads  qiurftio vlla icbnqnactit,an  animo  fe  immifcendi id  teccrit ,  ncc- 
ncquia  qttodhercsift  pio  hercde  habctur,  r.c^n  cx  ipliusvohmtatcpro- 
ticilwicLir»  Tcd  ex  iure  ciuih  c]uo  \  eam  Facit  «Ik'  fuum  hcrcdcm  &  nccciranum, 
i:  'ir.qvie  c<  iuiil^ii^f^ionepixtoiis^qui  non  aiiier  alocritatem  illan^  luns  ciiu- 
hs  ttmpciatL.dukobenciicioabltincdiquam  li  luushctesfenon  jiiimjrcuc- 
rit.  Sw  autem  jminifccc,non  is  tantibn  <]iii  fadt  quod  citcni  ius  &  nomcnlie» 
rcdis  fierinon  pocuit,  iedilleeciam  qui  vellieredicaiittm  quidpiaii»  atcii^ 
gi  t  ,vcl  quo  ako  modo  verikcuK  drca  herediutem* 


ER  ROR   SEPTIM  VS. 

De  ee  ^ui  a^t  tan^udm  htnsfnmhnefah  le^is  ^  inHemar^ 
nec  imuutarmm  exhiief, 

'^^'^f^c^:^:^  Rrorym  oniniumquospra^maticfinuei^frfitlii,  

hi  (emper  probabilifHinus  viius  hut.Sed  quancfijibecprobai^ 
hihs  jit,tam6 crror  cft. Si  isqui  fc hciedcm  dicft  cuni  beoefi^' 
cio  lcgis    inuentai'ij,&  co  lurc  agcns  huc  con tra  dcbicorcra 
hcred  tariu  Iiue  aduerfus  cum,qui  ahqa:d  c.\  licreditate  poiS-" 
d-'t,  vigeaLur  ab  aducvlario  vt  inneiitariu  cxri;Deat,rxc  cxli:bcrc  vcht,  quxri 
Iblct  an  litaudfeudus.Nec  fcre  quifquam  eft  expragmaLicis  qui  non  lcnuac 
audici  eum  debere,  neque  luftain  reo  ezceptionem  cdpetere  ob  id  cpod  uir 
uencarjumiionezhibeacur.Mouencur  exeoquM  hecedisinuen(anumnfli|^ 
«chibentispGniaalta^acuprefle  tiofi  ^oteft  c]uam  vceius  inuencanj  benci|^ 
rficio&  comodo  pciuetur  :'qud  admiflo  relinquitur  vt  purc ,  abfoUitd  '&  iliif 
adief^ioMe  heres  l\t  ,qui  (e  a^io^  non  nid  cum  beneficio  legis  acinuentaDj 
'-hcrcdem  clle  diccbat.    Atqui  r,ih'l  ca  re«;  cum  iurc  a^flionfs  communc  h^ 
bet.Nonc::imeominusparatacfthcrcui  adio  conira  Jcbitorcshercdit^ 
rios,aut rcrum  hcreJitr.narum  pollcllorcs ,  quod  purc5:  .iblolutc  iichercs. 
Qiij;-»imj  ranto  paiauoi,  qunnto  difhciliuscft  vtrciquiiiirphciccr6c  pur6 
hercseft,e>:cept.oaliqua  expropriaiplius  pcrfoiia  obuciacur.  ProindcnihjJ 
tntereileiusqui conuenicur,an  ii>a^cariuniexhibeatur  b^qic»  ciIq^  vcrc^ 
que  cafu  iuturum  lic  vc  perinde  ceneri  debeat  6c  condemnafi.  Siqat  iliicem 
nemo  ad  agendi^nadmitncur>cuidsnon  akquaex  parceineeriic*>iuncqtuB 
iid  exdpiendum^quandoquidcm  ^  afVioncs  &  excepciones  Qiiuaes  ini4 


prima  vifionepiobaljilius  quicquam  dici  poteft.  Scd  tamcn  /1  propius  in- 
Cucarc,!ion  habet  harc  fcnccr.ua  latior.em.  NequC  cium  ncgari  ]H>tell  quin 
-eiusquiconuenitur  incer(itqu2unmaxinii  nc  vl|omodo  coniieniaturiiqu^ 
-  exoepdoneid  alfibuipoffit»      amtfttf&dl^  poceftivt  is  qmjuaim^Qum 

'  "ht <\\iim  ^teri  ie purd  oT abfoltit^ herokfu.  Qiud^im  ft  Heredfcasiiliidenb 
^tKdamijolavelfmpe^iit?  Qu^d  (lisipfcqui  conuenitur  ncex  creJiiQ^ 
^hus  aur  legacacii«cuiusintexfit^lqiiond]eheiedem.a^^  con. 
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uenirepolTic?  Cur non  cogcmus  a(5Vorem  vc vel  inuentanum  cxhibeat,  ve/ 
ir.uentanj  henefiLiiim  ahiiciat,agacc|ue  tanquam  herespurc  &:  abfolute? 
Nam  li  dcclaict  fe  agcrc  quali  puie  6c  iimplicjtcr  hcredem ,  ncmo  vuquedu 
bitat,quiii  cog$riidus  ronnc  cxhjbcre  inuentarium , hcct  ab  inicio  cgeric 
taMqiiamhcrcscumbcncficio  inucncarii  ,quianon  cxhjbiti  imicntaiii  poc- 
nam  tantam  paiicur ,  quantam  pau  poceft.  Sed  C\ ex  aduerfo  mal:t aaionem 
amjctcre  quam  nuienLani  bcixficium ,  quod  obteiidit  tclpucre ,  ron  ci\  ci 
pennictcnaum,  vc  ngat  canquani  heres  ex  bcneficio  inucntarii ,  quod  exhi- 
berc  nolic.  Nec  dininguemus  an  is  qui  conuenitur /it  ex  CTeditoiibus  aut 
icgatarijs,r.ecnc.  Nam  eiiamfi  cx  co  numero  non  lit,tamen  qua  parce  rcus 
ell,ipliusmtereft  re^elljadWm  quomodocunque,  ac  ab  ac^bione  mftituen- 
da,vcl  inftitucaproiequendn  mecu  onerum  heredicanorum  deterreri.  Djccs 
KmallenoneireiUatnprobabilcmconcedendie  huiufmodi  exccpt  onis  la- 
tioncm.cumis  qui  conuenitur,rcueradcbicrr  hcredicarms  cft,nec  negatfe 
dcbererquid  enim  eius  intercft  an  eifoluatqui  purc&:  abfolute  hcrcslic, 
an  ei  qui  cum  bcneficio  inucntarii,  cum  vtroquc  cafu  f uturum  lit  vt  foluen- 
do  fe  hbcret  exunguacque  oblio;adoncm?  Scd  refpondeo  polfc  etiam  ex  a- 
Ija  caulla  iplius  ii.tcrede ,  non  ob  id  foliim  ns  tam  dco  conueniacur ,  fcd  ob 
id  etia!nquud  heredc  ipfo  fummoco  heredicas  compctitura  hc  alceri  ,qui 
fortaUis aut  amicior  cric , aut liberalior ,  miniifque  dums&  onerofus credi- 
tor,quim  hic  qui  iam  vrgct  folutioncm.  Quanqiiam  nec  quarrendum  eft  de 
lure  rci ,  hoc clt  an  verus dcbitor  iuf^ufve  polldror  fit , cS:  an  lilius  vllomodo 
interht,nccne,priufquamqu.r/itum/it&:  conftiteric  dc  iurc  a^oris:  cuin 
antea  de  viribus  adionis  quxri  oportcat,deinde  de  viribus  exccptionis.  Ca:- 
ccns  namijue  paribus ,  id  eft,  li  is  qui  nullo  iure  cxcipit ,  uullo  iurc  conue- 
niatur,ab/oIucnduscft.Iii  eoq;  nimirum  duriores  funt  partcs  a^Vorisquim 
rciquipo/Tidet,$.«w?W«w.  InflJe  interd,C\c\\tic  fiiuorabiliorem  ellc  di- 
dmiiscaul]amdebitoriini,quaincrcditorum/.>^rrV4W«/  41.  D.  deobUg.^ 
an.Lfauorabtliorej  u^.dere^HUHris.  Etid  eft  quod  Jici  folct  polIb/Tionem  e- 
tiani  viciofam  prodcllc  aducr/iis  cxtraneos  l.vlt.  D.de  accjmr.pofejfione.  cos 
nunirum  qui  nullo  iure  agunt.  Denimie  gencrale    pcrpctuum  eft ,  vt  quif- 
qms  agic  tanquam  talis,ante  omnia  le  debcat  probare  ulem:quoniam  ca  res 
non  modb  a,d  uis  aarionis  pertinet,fed  etiim  ad  pcrfonam  aaoris.Dc  qua  o- 
mnino  quxrendum  cft  priufquam  dc  iurc  a<fbionis  aut  de  vir.bus  excepcio- 
ius  quarri  poilic. 


ERROR  OC  TAVVS. 

'  Pffuccejforii  ediCH pote/late  -a  hnorum  pojfefiiofjthus  ad 
....    .    hcreditates  tranflata, 

D  I  C  f  V  M  fuccllbrium  proprium  ius  oLm  fuic  prarcorix 
iuriiUidionis  ,  fumma  quidem  aquitatc  indudum ,  ied  ta- 
men  a  iuris  ciyilis  ratione  omnino  alienun).  Nam  ncquc  iii 
fijfifheredibus,  nequein  agi  atisiusciuilc  fucceflionem  ad- 
rtV.ti%at:  /fj^.  i.i  fctendH.  jy.de  fnis (fr  iegttirnis.§.pUcrhat.Infi, 
'•  de  legtL  agnMt/ticc.auvy  ita  fiebac  vc  fuo  herede  /e  abftjnenCc 
alitproximo  agnato  repiidiante  nullus  fcqucntium  graduum  Iiberis,auC 
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agnau5  locusieLnquerctur,fiercntquc  bona  vacanua,quail  cota  poteftateic 
gisduodecmuabuJaiuin  xn  primo  ruorum  aiic  agnacoruni  gradu  comrum 
pca,piopcercaquMnonpotelUideriruus  hcrescllcqtu  pnnimnni  moricn 
tispaj.s  faiiiiLasgraduni  cotemporcnon  ohui.miJ.firtptoy.D  vnd,Ither 
ncc  cgna:o  cu  hbcc  Icx  defctc  hcrcdicacem,  fcd  ci  cancihn  qui  dcJaca:  hcredi 
tac  s  remp  jrc  proximior  rcpcrjatur.  Rcpud:ata  aucem  pcr  agnacum  proxi 
nuim  hcicdicacc  npn  idco  hc  vt  qui  tunc  proximior ,  id  clt,m  proxjmo  &  il- 
qncncig.adu  rcpencur  lamcumciim  paLcrfauiiiias  morcuus cll, proximior 
fuiUc  vidcacur.  Mulcominusauccm  p.icicbacuriusauiic,vtli  fuiu  hereseo 
Jurchac6cllcnoliet,pollct  lilelibiiphrucccdcrc  6:  admitti  tanquam  proxi 
inus  ugr.atus:  non foium  quod  cAm  lurc  ci uili  iLus iicrcs cllcc  cciam  necef fa 
rius,bccrenon  poccrat  qum  iicrcscflcccanquam  fuus^vcrumcciam  quiano 
A.iur lcx  duodccim  cabularum  dcfcrebac  hcrediucc  agnaco  proximo  qu^i 
iluu.hcrcsnulluscllcc.  Verbacium lcgis  harcFucruc.n rucccinone  inteS- 
^\^^^<^^^^^^\^HHHsh  Pr^torau 
tc  c.m;  cam  ciuilis  luccc/TIonis  viam  angulliorc  cllc  vidcrcc  quam  par  efrcc 
adlu.cclIorcsdetui;dis  induccndus , non  cantum  hyc  additum  voluit  in 
conlbcueiidoiurcDc  bonorumpoilcinonibus^ad  inftar  hcrediutum  vtooft 
.ignatos  defcrrctur  poirc/Tio  cognabs,&:  poft  cognacos  aliiscDam  iir4is 
aiuciiure  Ciuiiuncognitis,  fcd  cciam  vc ij  qui  canquam  liberi  adnncceren- 
tur  ad  boimrum  polTriIIoncm,Vnde  libcri,!,  ab  co  capicccilcnc  excluli  oof 
lciic  admktj  ex  c.ipicc  Vnde  agnat.,fubindc excapicc  Vndecocnau  hue 
temporc  cxchili  cllcnt,  huc  repudiacione ,  lege  ,.  ^.  fedvtde.dumD.  ifuc. 
cejj.edstt     Hinc  vero  prag.nacici  poll  vulgarcsinccrprcccs,a  quibus  vc  plu- 
rin.umdeccpurunccgrcgiam  crrandi  occalioiicm  nad.,miratn  opm.onem 
induxcrui^t ,  protrac-koiurePr^cono  Dc  bo.;orum  pollc/lion.bus ,  ad  lusd 
uilc,caufamque  adquircnda:  iicicdicatis.Sic cnim  cillimant  f uum  heredem 
<Tiii  pacr.sccllamciico,nll.cutusfuithtrig,,uaannorom  fpatio  evdurusfi^ 
al^agnolccndapacns.hcrcditatc  polle  n,h.iominus ab  i.iUato  ruccedere 
tanquam  luum  iicrcdcm  mtra  alios  criginta  annos,  tum  poll  eos  trieinta  ^ 
nosmt^^^ 

a  llis an.ns eiachs habcrc eum ahos  trigmu  annos, mtra quos eamhcrSi- 
taccin  adirc  pol?It  t.mquain  cognacus.lu  fic  vt  cum  finis  logimmar  homims 

dTeidX'"''  .^•^,^,-«^PO"bus  pra-laipuonis  cncennarix  fub- 

duccnda f^c  toua:caspnpillans,fil.us  umen.idcmquc  fuus hcrcs  a  patre  fcri 
ptus  amjos  v.gmu  &  ccncum  habcacad  patns  hcrediutcm  acqmrcnda  Ouo 
qu.d,obfccro,dia  poccft  improbabilius>biccrcm  incpuus ,  nif?,  qul^  maers 
iniror,eam  opmioi^cm  m  ommbus  ctia.n  funrcmis  cribunahbus  rcccpta  vi 
dercm.S.c  enim  tcftatiu:  Andr.Tiraq.llic  vcrf)  primus  &  mtcrprctu  &  praT 
maticoru  error  eft,quod  tradant  dc  fuo  hcredc,quaf i  non  fk  I,  hcrcs  p^aufc 
atra  ,mmixtjp.icm..cc  adm.tu  debcac  cx  tcftamento  fi  incra  tr^^SCfi 
fenon  immircuencNos  vcrb  docu.musin  rui>cr,oribus,  prxrcrfmTn  e^^or^ 
mre  h  ^^;?^;^P"-r ^-dem,fi  a  pitrc  flc  mmCS^^^^ 
ri^Mr      ?  ^^^^^"^^"^«>"ec  quicquam  faccrc  quod  cx  cdido  pr^tons 

«14  poft  abftcuone  ,iih,lommus hcrcs mancrct,I.r,^«,  ^uafi^L ddHrfilm 
^J^^J^m.qubd h ilatim &c  ipfo iure hcrcs cft  cx ccftainato ,  n dt,^; 
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nigo  c^ubicacioiii  iocus  reli nquicur  an  poil  ciigeHiriu  aiinuin  ad miccendus  lic 
vtle  pacerna*heredicau  iinini^ceacjAuc  quomodo  fieiipotcrt  vcadmiccacur 
v.  quam  ab  incellato  liuc  canquam  fiiius ,  llue  caguam  agnacus  uccogi  aiust 
<]ui  iamfcmcl  cxcellamcncoheiesFuic?  Sededi  nondcfuo  heucdc,ac  de 
agnacoproximoccaclacemuscjucm  coiiftac  nonficii  hcredem  cicra  immix- 
uonem,  diconec  huic  qujclbom  locum  polle  vllum  fuperenc  :qui.i  par  cri- 
gincaannorum  prarknpaonem non  mod6  iusadcundi  perimicur,  llcuc  & 
twcera  omnia  lura ,  fcd eciam  ius  ipfum  pecendx  hcrcdicacis ,  id  cW  aiflio  i  - 
pla,  qua:  pccicio  heicdicacis  appciracur/.//f«f  j.  Cc<i.  <£e  prd/aipt.^o.ve/ ^o. 
annor.l.heredtta:$s  ^.Cod.de  pettt.  hered.l.penulttm.  C .  in  ^utb  .cAuJf.  ce(f.lcvg. 
teMp.pr4.fa.  lcaquc  liuc  quis  pecaLhcrcdicaccm  cx  ccftauicnco  liue  abmtc- 
fcaco,liucquali  filmsiiuc  quaiiagi^acus ,  auccognacus,cum  euinjcm  hercd:- 
ladspeticio  (ic  cademqucaclioliccccxahoacquealio  iurc  ,  fummoucndus 
cfliexcepdonc  &:  prxfcnpdone  cancicemporis ,  vtpoccqua*  non  cmcum  cx- 
ciudac  aifkioncm,  (cd  cciam  dominium,  faJcem  vdlc,  acqairac  pollcirori,  plc- 
niilimamque,vc  lex  aic,  iecuricacem.Ncc  obftabic  li  quis  obuciac  cum  inccr- 
precibuSjiion  pollepcr  Ioii<;ifliniiccniporisprrr(criptioncm  pcnn.iiusquod 
jio:idum  natum  dl:  arg. /.i.§.t///.Co<£  i^/  annal.except.l.tnrebiis  50.$.  emnis 
aittent.Coe.de  tur.dot.Auth.ntfitrtcefmale.  Ccd.  de  hitn.matern,  lus  aucem  pc- 
tendar  hcrcdicacis  inccl\aco  nonpriiis  compccercqiiamexclufalic  fuccemo 
tcrtad ,  neque  rurfas  ius  fucccdendi  cx  capicc  agnatorum  auc  cognacorum 
ance  cxckifum  ius  fucccdcudi  e  x  capice  hberorum.  Nam  rcf|>ondcndum  clt 
quod  iam  acdgi,cum  qui  incra  primum  criccnnium  non  pcciic  hercdicaccin 
quam  pocuic  pecere ,  luie cx ceitamcnco, liuc  ab  inccrtaco ,  cx  quocumqu»' 
capice  non  folum  ius  adeundi  cx  co  cai-»icc  quod  competebac  amilille, 
fcdetiam  ius  pcccnda*  heredicacis  a  pollenbre  ,c]uipcr  candcempons  de- 
curfum  fiadus  cft  dominus  rcrum  omnium  hcredicariarum  quas  polle- 
dic.    Mulcum  fiq^uidcm  inccrcil:  an  nulla  prorfus  a(Skio  ci  compecicric  ad- 
nerfus  qucm  pra*lcripdo  fiue  Jongi  fiue  longiflimi  ccn^pt)ris  obiicicur, 
an  vero  aliqua  compedcnc,  &  quidcm  eiufmodi  quam  potueriC  excrce- 
re ,  (ed  camcn  alia  fubindc  naca  uc  poll  implecam  prxfcnptionem.  Priore 
cafu  pra;icripcio  impeditur,  quia  ficri  nequic  vt  adio  nor.ffum  naca  pcrimji- 
car,qucmaclmodumdiccmus.  Pol\criorcvcr<Ncafu  non  poceft  a^o  uiperuc-» 
nicns  impeditc  prjf fcnpdoncm  iam  compleca , &  ius ex  pra*faiptione  qux-' 
licum  polIclTori  auftcrrc:pra;fertim  vcr^  li  vt  in  propolico  concingit  non  nili- 
c.x  ipfa  prarfcripcionc  adio  nafcacur.Potiils  cnim  dicendum  cll  prxfcripcio- 
nem  facerc  ne alia  vllaa^ftio nafci poflicquac  alioqui  nalccrcciu: ,  quim  illud 
admicccndum  vc prxfcripdo quar  adori  nocerc  debcc  ad  elidendam  a<fbionc 
iam  compcccnccm,eidcm  proiic  ad  aham  a£done  producendammam  fi  pix-' 
lcripdo  cemporis  non eft  modus  collend^  ipfo  iure  obhgacionis, lcd  cancuin 
^^t^xcQ^uonemLohlt^ationumfere  44.  §. placet.de  oMi^.c^^4^.  (quidcnim 
ahud  prxfcripdo,  quam  cxccpdo  cl^  (  mulco  minus  cdc  niodus  induccnda:: 
quaiidoquidcm  iuns  rado  non  pacicur,  vc  adio  pcr  excepdo^iem  inducitur. 
Tancoquc  magis  hoc  admiccendu  eft  in  eo  cafu  dc  quo  cradbamus^  qu6d  cum 
infm  hercdisaucagnaciproximi  poccftace fueric  vcagercc,  &:  libidelacani 
cxprimocapiccheredicat6  pecercc,adc6c|'/i  inallec,rcpudiarcc  vc  fcqu^ci  liitf 
cejuionis^raduilocum  apcnrcc,videtiu'  illcius  onmc  lucccdcndi  ex  quolibcc  ; 
capice  a  Ic  abdicailc,&:  pr^fcriptionispeiiculo  addutiilc.  Na  &  dici  iolct  cu 
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qiii  poicll  favcre  vt  adbonem  habcac^pro  co  habcndu  aclilam  habcret,  nc  a- 
liotj  ii  cueniatjVCquoFuetic  negl>gei.tiorin  agcdo,aut  tacicndoid pcrquod 
aCl:o.i6  habere  pouitjCo  mclioris  lit  condiciOiiis,cciam  quod  ad  ipfam  tcpo- 
ris  pr.clLripLionc  actmct ,  quixl  camen  abfurdum  (ane  fucnt&  incolcrabilc. 
y<:a-y  oinnino  mris  locus  cit  qui  interprcccs  «S»:  pragmacicos  rcFclhc  vt  cotra- 
riafciitcntid  inucxcrint,   U  ci\md.l.\.§.fedvtdtndum.D.defMcceff.edtEl.Scd 
apcrtjffima  &  in  promptu  rcfpoiifio  cll,tradlarjcolocndefucceirorio  cdiclo 
(]u    ad  bororain  polleflioiies  tatiim  pertmct,non  etia  quod  ad  hercditates. 
Nam  liciitprxtor  non  potujt  facerehercd6,Jtaneccdido  vllovis  fucceOIio- 
nis inducere  inter  fuos  heredes &  agnatos.  Multo igitur  mimis  liceic  Jcbuit 
intcrprecibus  id  faccrc  ineditli  prxtonj  intcrpietationc,quod  nccipfe  prar- 
tor  caiijcdi  maxmic  volutlIct,faccre  pocuillct.  Hc  fanc quam  lon^^diilec  nac 
j)ai  cc  hcreditas  a  bonorum  poltcifionc,incclligi  potell  ex  ca  ipfa  ratione  qur 
lULceiloriu ediCtum induxit.Sic cnim  Vlpianus  prarfaturin De fnc^ejf.e- 
dtH.  no)i  al.a.n  ob  caufim  cdickum  iliuvi  comparatiim efle  quam  vti  nc  bo- 
na diu:iu">  vacantiaiaccrent ,  £c  vc  llirenc  crcdicorescum qu  > congrcdr  pof- 
fc  :t.QiU,J  auccm  huic  cam  bo  o  pcrcoris  propollto  tam  contrariucxcogiia- 
ri  potclt,quatn  fi  inducatur  vthereditas  pcr  cciu&  vjgcnti  aimos  iaccat?  An 
non  id  fucnt prorfiis  alicnu  a  niete  prartoris?  Nimirum  pctendx  pollgflionis 
icmpora  multo  breuiora&  augulbora  funt  quam  adeundx  &:  petcda-  herc- 
ditatisxiim  extra caullam  libcroru qua parce  vojatur  Vndc  lii^ri  jntra annu 
in  honOiC  fanguinis,non  nillcentu  dics  petcdx  bonoru  pollefTioni  a  pra^tore 
prarllicuti  lint  dj.i.§  Urgtus.cr  fajf.D.defucceff.cdin.  lus  aut6  adcundaraut 
polladitionc  pctendx  hercditaDs  non  nili  cricennio  finiatur.Mala  igitui  c6- 
/ecutio  ell  a  bonoril  pollcflionibus ad  heredicaces,a  cecu  dicbus  ad  triginta 
annos  a  trccctis  diebus  ad  annos  nonagi. ^ta.Na  nec  lo^i  tcporis  pr^^lcriptio 
vlla  tueri  poceftcu  qiu  bona  polTidec  cilm  bonoru  pollcflio  Jntra  brcuius  c6- 
pus  pctcda  lit  q  qubd  pr^fcriptioni  fufficere  poflic  edam  cum  pcticur  cx  vld- 
nia  paitccdidi :  Qiiod  non  limilitcrcontingit  cum  hcrcditas  pctitur  poft 
trigcamu  annu.  Sut  etiaui  qiu  pro  communi  eirorc  obiidat  quod  fcnptii  cft 
in  I Iteet  8  C.de  tkr.delib.  fuos  hcrcdcs  licet  i: .contincti  non  fe  itnmifcucrint 
pacernx  hercditati*tamc  longi  te|>oris  pracfcriptionc  ab  ea  pc:cda  non  arceri. 
Exqnoinfcrut  iusfe  iminifccdi  licut&adeudi  qnodlongi  tcporisprxlcri- 
ptio.ic  nonBCTMnitiu"  ,triginta  faltem  annis  firun.  Sed  faciuntimperitequi 
non  aMimaduertunt  non  polle  huiccolledtioni  locum  clle,  quia  quo  tcn  po- 
re  lex  illa  lata  ell,nulluftlum  tricennaria'  prxfcriptioni  locus  crat,vtpotc  qii5 
Anallafius primusinduxic  m d.l.ficut i-C.de prxfcr.^o^vel j^o.annor.  Qui^eua 
vulgatu  Moltronun  omnium  cnor ell  ,cxiilimantium  pctitioncm  heredica- 
tJs  nniri  fpacio  triguua  .umorum  ob  id  fol um  quod  fcriptu  fit  in  d.  i.  7.  C.  di 
pettf.hered.6c  in  d.l.petiMh.C.m  ejHth.  CMufceJf.  long.  temp.prtfcrtpt.  non  finiri 
cam  dcccmuo  vcl  viccnnio.  Idcirco  enim  lonei  tcinporis  mer.-tio iis  Iocjs  fa- 
^  cil  quod  nulla  tum  prjpfcriptio  alia  quam  loi  gi  tcpons  in  vfu  ellct,  qu« 
porro  non  niii  ad  aiiiioncs  in  re  pcrtijiebac  non  cciaai  ad  pcrlbnalcs,  inqua- 
lu  numciolixc  non  crat,cum  eilec  \x>\.\Cis  mixca,  vt  loquuntur,id  cit  diredb 
in  perfon.unlicetin  rcm  fcripu  Perfonaleseium  adionesperpctux  fucrunc 
C\  cas  cxcipias  qur  cx  cdidko  pratoris  fun  jpfci  ut  originc  qu.c  fiierut  maion  cx 
pai tc annales,/iide  tu.Deperpet  cr  temp^n^.alheK.  apud Ushn.  Hodic  ver6 
poft Anallaiij  coiilbtuuoncm  pctpctuas illas  acUoncs  diamus,  qu(^'  uiginta  • 
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dcmum  autcuaui  quadraginuannis  cxciuduiitut.  Faciunt  etiam  impcriti 
praginauci,qui  Ju  d.l.ftCHt  non  fcparanc  ius  petcndx  hca-ditaui  a  )urc  ad- 
cundi, aut  vt  liJi  vocaut/c in .mircendi.Nam  lus  peccnda: hereditatisdw  quo 
illa  lcgc  agicur,  non  compcrit  niilexquo  hcredicai  adita  ell ,  quando  ii  de- 
mquc  pctcrc  hciediLaccm  potcft.  qui  hcres  iam  eil ,  non  cui  dclata  lolani  hc- 
rcditas  tluc :  lus  vcro  avieundi  conipcut  poft  dclatam  6c  ante  adium  iiercdi- 
tatcm.  Fuic  autcm  ius  illud  adciuidi ,  licut  &  hereditacem  pctcndi pcrpe- 
tiium  antc  Analialij  coi.iiicucioncm,quia  quandiu  no'.* erac  repudiata  hcic- 
«iicas,  tandiU  adiri  poterat  Lfi  curatoris  ^.eod.  ac  proindc  euam  poll  cenciun 
i\  volcs,annos.  Proptcr  quam  cauflam  i^cceilcfuitpioponi  a  priccoie  edidu 
de  zurcdehbcranJijVCcreditoribusvrgcntibus  pra-lbtucrecur  Iieredi  tcm- 
pus  ad  delibcrandum  an  hci.cs  cllc  vcllet  necnc :  Nimirum  eodcm  prorfus 
coniiho&  finc,quoed:<fitum  iucccllonum,Ne  bonadiutius  iacercnc  vacan- 
tia,  &  vt  fcirent  creditorcs  cum  quo  habercnt  congrcdicndun).  Itaquequcd 
pra-tor  airequi  voluit  pcr  cdidum  ruarcllcrium  in  bonorum  poUe/Iionibus, 
idipium  aflecutus  eft  pci  cdi(fhim  Dciur.dtltb.m  hercditatibus.  Et  quem- 
admodum  non  potuitinuicaiurirprudcnuainduccrc  ruccellorium  cdiclum 
in  hercditatibus,  ita  mhj  fuic  ncccflc  induci  ius  dciibcrandi  in  boiiorum 
pollc/lionibus^vtpotcquas  agnorcinecellelkintra  ccnteiln.um  dicnv.nam 
nec  paucioresquam  cencum  dies darencur  ad  deiibcranduni/.  1.  D.  dc  tttre 
deltb.  Excipio  pcrfonas  liberorum,  quibus  largius  ccmpus  dacumellada- 
gnofcendam  poircilionem  ex  capice  Vnde  libcri,in  honorcm,vcdj\i,rannui- 
nis,&:quod  miin\s  ardandi  vjdcrentur , qiu  ad  propnam  pcnc  rucccnio- 
nem  vocarcntur/^./.i.$.A»r^<«.r.^y*fff/?.r<//^?.Dcniquctcmpus  illud  a  pra:- 
torc  conftitutum  adbonorum  poneflionem  admitcendampioeotempore 
cftquod  hcrcdibus  iurc  ciiiJi  adicurisdandumcllet  ad  delibera' dum  ,  ob 
idquc  nec  currit  niii  lcienti  Li.C.^ut  admitt. ad ironor.poj/ffi.^d  omi.jiK) im- 
pcnous  &:  ineptius  illud  eft qucxJ  pra^matici  &  intcrprctcs  noftri  ad  d.  l.fc^ 
ut  traciant Dc  iiu:e  fe immifcendi^quali  taie  ius  aiiquod  fit  limiie  luri  adcun 
di,  vt  quodin  cxtraneis  hercdibus  adeundi  iuscit^in  fliislic  ius  Icimini- 
fcendi.Nam  ci\m  fui  hercdcs  euam  hodie  Ilnt  iplo  iurc  Iiercdes  citra  immi> 
xtioncm,vt  tam  (xoh  inculcauimus , quodnam  iushat)crcpoirunt(cim- 
mifcendi?  aut  qu>T  huiufmodi  iuris vtihtas,quis vfuscilc poccft?  Plancha- 
bent  ex  cdido  praetoris  ius  fc  abftincndi  taiidiu  compctcns,qu.indiu  (c  noii 
inmiifcucrunc,nili  pupillarisautminorstas  fucccdat, vt  iis etiam  poft  im- 
mixtionem  fuccurrcndum  lit  liuc  ipfoiure,fiuepcrinincce;rumrefticutio- 
Y\cxr\  l.neceffariis  ^-j.D.dc  ac^.hered.Scd  non  facitiusillud  abftinendi,  vc  in 
cafum  cotrariy  voluntatis,  id  eft,quo  abftincrc  nolint,  ius  habcant  fe  imnii- 
(cendi,nili  eo  modo^quo  dominus  quilibct  hberam  habcns  rcrii  fuarum  ad- 
miiiiftrationf  ius  hafcict  rcbus  fui  vtcndi,quod  ipfum  tamen  rcilc  &  partit^ 
loqucntibus  in  facultatcmagis  quam  iniurc  politum  eft,ncc  magis  ius  dici 
potcft  quam  vt  in  tuo  cccncs  aut  .-imbuies. 

E  R  R  O  R  IX.  ^  ' 

De  prafcriptionctemports  adtierfus  eum  oppojtta  ^tjui  non potuit  *gere. 

Rj  Tv  M  eftj)ragmadcoruorcpcouerbium,Non  valenti  agcrc,non 
currere pra*lcription6  cx /. uC.de  ontiaLexcept.l.tn  rebus  ^o.C.de  iur. 
dot.Lutn fitj.Cae bon.matern.  Ego  verb  dillinguendu  cxiftuno ,  qua 
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cx  caufTi  quis  agcrc  impeditus  fit.  Nam  fi  ob  id  duiuaxac ,  cjuod  nuJlam  a- 
^kionem  habuit ,  fatcoracbioncm  qor  nondum  nata  eft  ,pernhi  non  pollc: 
Vndc  fit  vt  fidcicommiffi  in  dicm  aiitrub  condicfone  rclidi  ad>io,  l\  dies  aut 
coi^.dicionon  n:ii  port  ccntcliniiim  anrium  c\titerit,necentefin)oquidem 
aniio  cxciiid  "tur  l.vltA  fifiaut.-mfnh  conMttorie.C.commMn.de  tegat.^d  li  qua 
2t€t  o  comwtat  qu.v  camcn  nor»  potiutcxervcri,  proptcr  abfertiam  aut  jgno 
ra.  ciaciusqii:  agaedcbuitjaut  qua  aliadccaulia ,  negoobKfrol  lm  Jiiipe- 
dii  1  prA*l..r]pc.oncm,quod  toto  ilio  tcmporc  agi  non  poiucfit.Aljoquidicen- 
dnm  erit,nunqnamhit'jriim,vt  pt.rlcriptio  tcmpons  curratcontra  igno- 
ianccm,quod  lanxn  fairuni  cft.  Curnc  quocics  pra'(cripciorusccmpns 
cont  iuiiimclt,n6vcdc/t.D.^^i^/«n/r/rOT^.^^ycrip.Contiiiiiu  autcm  lcin- 
pcrcllc intclligKur,  nili cuin  'ex  vciL'  cfic vult.  Atqui  agcvc non  poteft  is 
qui  .ictioncm  libi  compeicrcig  orat  lltxlem  mixlodReiKiii  ellet,  cum  qui 
c  un  reipublic;^ caulia :ibe(lct,  .igeie  non  potuic,»;ulb  icmporis pra'fi;nptio- 
ne  rinnmouendum  h>re  ,pra.(cicim  cum  ablcncia  illa  iion  modoprobabilis 
lic,  led  ctiani  inila*5«:  necciriria.  Hc  camcn  pra^fcr  ptionis  tcmpora  concracu 
currcrc  cx  co  npparct >  qu^d  dac  o  pra-cor  m  iiucgrum  lellicucioncm  c-x gc- 
nerali  illa  claiilul.i,yr  (JHA  nuhi  tufla  cauffa  effz  vtdeb:tHr.l.\.^  tot.ttt,  d  .ex  efUih. 
cduff.mator.  Dci.iqiie  mouent  me  ill.r ipf.c  legcs  qnibus  prac;matici  mtcr- 
prctcs  moucnLur,vc  conira  fcntianc.  Qnid  cnim  crac  neccllcconfticui,vc  vi- 
uo  patre  non  currcret  pr.vfctiptio  hlioKmiilias  bona  nutcrna  j>er patiem \t- 
dita  vindicaturo ,  ncc  rLufus  mulicn  viucntc  marito,ii  itaius  cllet ,  vtnon 
valcnci  agcie  pri.-lcriptio,currercnunqu3m  pt>llet  ?  Siquidcm  certumeftuul 
lam  prorTius  aciioncin  mulieri  competcrc  pro  dt>tc  liuc  a.iucrfijs  mantum, 
liiiccontra  rcrum  aut  pignorum  doialium  pollcllorcs  rcpetenda  quar.dui 
cor.llatmatrimonium.  Kjlmsautem  Kimiliasetli  .igereviuoetiam  patrccc 
quociinqiie  coJitradVu  potefV,noji  tamcn  nili  patrc  ipfij  confcnciente:  /,v/t.§. 
7ieceffitiUc-C.de  mr. dehh.  difhcillimum  vcro  tlt,vt  pater  qui  bora  hlii  vendi- 
dit,confi;r-tire  velit  filio  acturoex  ea  caulla  cjiur  patrem  iplum  dc  euj<5hore 
fit  obligatura,liueponasmaternabona hlii.liuealiunde  ipliqu^fita.  Itaque 
cum  hoc  cafii .'n  cas  augulbas coniiciatur  fiKuS:  vt  vcl  patcinam  vcrecundii 
vioIare,vcl  iure  fiio  cadcie  cogaturjXquinimC  prolpedum  cft,vt  toiius  tein- 
poris  q»io  pater  vinit  nri;bgentia  ipfi  imputari  non  poflic.  Sedcxtrahanc 
caullam  llcuti  cclfant  co!  Ititationcj,  luftiniani,c]ua:  /ii-gulare  luscontincnt, 
itaiurc  comniuni  vtendum  cft,dandufi:|uc  locus  prxfcriptioni  tcmporisc- 
tiam  adiicrfiisnori  valcntem  agere.  Saluo  tamen  auxilio  rcft itution is,  fi  qua 
probabili  raoone  cocedi  debcre  videatur  Scnpfimus  hac  dc  re  lth.j»Come[L 


E  R  R  O  R  X. 
De  confirmandc  tutore  vel  cuYAtore. 

AvssAM  huiccnori  aut  errandi  potius  occafionem  dcdittituliis 
illc  qui  in  Pandcdis  eft  ,6«:  in  Codice  luftiniani  De  cofimiando  tu- 
tore  vel  curatore.Sic  eium  a  pragmaticis  acaptus  eft,rubricam  ma 
gis  quam  lcges  cjux  fiib  mbrica  fiint  ooicruantibus ,  vt  cutorcs  omnes  ctiam 
a  patrc  rit^  re^lcque  tcftamento  datos  omnimodo  confirmari  oportcat :  nec 
tutori  priils  permittendum  fit  accederc  ad  tutelap  adminiftracionem ,  quam 
iucriti iudice cdfirmacus.  Cum umcii  fi  omncs locos cjui  fub  eo  utulo func 
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icgas&f^erlcpasinihil  apcniu^lic  qiunY  videre^  tutoris  conftrmandi  neque 
nece/Iitatemneque  vatidi  .cni  \  llani  rubcfle,niheodcnunii  cafii  qiio  pcrjicrS 
tutor  i-iatus  fit>id  cil  aut  ab  co  qui  darc  non  poCuit,vtputa  a  niatrc(qu.v  iicuti 
fihum  nohabctin  potcllatc,  ita  tutor^ei  darenon  potcftcum  cutoris  da- 
iSo^dMczmat  itH^^^  m^cm  ^ari  non  potuit  he  qd- 

dbifi'^  patre,  vt  puta  filto  pul)cn ,  adt  curator  impilbcri  ^  aut  deuique  eolo6b 
far quo  dari  cutor  noh  ^cA^^^d  e(l ,  in  codicilb  teftameiib^ non confimiatti.  * 
l^bin.cafibus  ctil  qui  {Zmt^liiifnles  ciimtutdcis  dauo  nonciftneat  ipfbiurei, 
ncceirariadl  co:.finnatro  vt'itfip(etutor  (It  quemtcftator  voluit.  Namin 
ccnfirmandotutore  folet 'udex  (cqui  voluntatem  tcftancis  fi  nihil  aliud  Ct 
Ajuod  impediat.Cxtervun  li  tut!  t  da:uv  lit ,  a  quo,«I?c  cm,t?c  vbijiSc  quomo- 
do  oportct,rn!la  oniinno  coi-.Hiinrit.oi:c  opus  clr,/.!.  ecd.  Pioindc  cxquo  fe 


tutorem  fciu;t,  li  non  ic  cxcnra.nt 


cjuamuis  confirmatus  ndn  fiierit ,  qucmadmodum  contrario  ii  benc  &: 
pupiili  \tilitatiii  gdi&^^r&i^  im^atablcur^^ur  no  petieriticolifiiifhadone 


obiuichii  intclbgctur  pciiculo  tutclx 

cx 

fiadoneni. 


ANTONIIFABRIIC 

DECAS  CLVARTA. 

E  R  R  O  R   P  R  1  M  V  S.  •/ 

De  cr.editiffe fiducuiri4my&      'jHuntMr^oHtfitnalem  4dmdt€4tMh-  \ 
\  .wtmtni^entetngener^luittmrtimi^fiiifl^''- 

>Vam  iong^  mocasadbibereialeaiit  liofdriinonniodbiii 

confcribendis  abicJuendifqiw-iUIennilni&iiHitQtariis,  (ed  e- 
ciam  in  petagenda  inftanaa  g^neraLs,  vt  vocanc,di/cnnioni| 
i  bonorum-i  quam  tnCK heiedem  &  ci c  J itores  defiui^  aclcr 
1  gaiarios  tia€bari  dccidique  necelle  cft,  De  bonjs  hcretlitariis 
vcrui;d;ii;d/s,\ t  lingulij.  cx  oidinc  ratisH.ic  iuunt  omnes,qui 
ui  ioro  veclancur.  tarcsplerunqi  caulliim  dat  cicditonbus&  legatauispc- 
Cepda^  pciNii/ionaiis  «3<:  fiduciari*  adiudicauonis  pendente  hi.e ,  oblata  nimi- 
rfi  (aafiationcUDcpecunia  reftitu^da ,  &  in  cocpus  hcredicariu  rcferendacQ 
t^pote  qui>nngii|i9cfodiBicibnB  ^dmtadssper  ocdin^  fatisfierisineim^  H» 

bonavendioporteblL  QM-»a^rftoL*an  h»ii^fiit«iltfi|f^ftrti*aijiin<iffy^ 

ciotpbiaUqi4is  iocus  eife  debe«Afi<ia^<>  e{l,an  oherps  omnes  ccedit 
toEesvocatos&auditoscfleopoittaiaandliaiobefede  re  agi  ru^ficiac ,  qiii 
folus  codemnanpoteft.  Plcriq-,expragmaridsput4t,  ncctxjrc  el\  quidiilcn- 
tiat,/i  qua  vel  muunia  hercdis  culpa  &  mora  arguatur ,  facil«fc  in  ca  ientenria 
defccndcre  iudiccm  dcbcre,vt  pendente  lite  crcditori  vigcnti  condcnet  here- 
dcyicq",ahos  ccediforescxpedari  ncccfic  lit,quali  nihii  coiu  uiterlit ,  ncc  ip^ 
fittS.quoOtiaeccdis  ciim  praeftiu  fatji<latio  Cur.n.faupamus>  inquiunche- 
.cpdrnihitiliud  agcnri,<^uAai  vx  lcgis  bcjicficioiaioicdiiorti  acflc»  ^bdMCiii^ 
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'&  in  long/us  tcnipus  pcr  moras    ambagcs  protrada  litc  gr.  ilctur  impun^ 
diutiils  ni  hcreJitate:-  Scd  camcn  Facit  contra creditoicm, quod  ll  hxc  lcntca 
tia  recipciecur  ,ficrctvtnuiichjs  nunc  illis  creditoribus  obtincr.tibus  pro. 
tinusin  frulla  fcinderetur  hercditai:  Namc:im  heres  quj  bcncficium  muc- 
tarij  implorauitncccogincccondemnari  poflit  vtioUiat,  njfi  ha<flcj:iis  vi 
reriun  hcreditariarum  diftrad/oncm  patiacur,  cx  quarun:  precjo  vidori  fa- 
tisfiatjcuenirc  neccflc  cflec>vt  pcr  huiufinodj  venditionesmuluphcatas  totu 
patrinionium  dllraherecur ,  auc  pouus  cxhauriiictur ,  nulia  ipc  rehda  rcdh:- 
bcndarum  rerum  qux  cx  hac  caulla  dillracia;  eircnt.   Scd  6:  dmiinuerccux 
hcreditas  per  fumptus  quoscxcauila  ludicad ,  &:  vt  loquuntiu: ,  pro  emolu- 
mento  adjudicationis  cx  llatuco  pr^-flan  oportcret.    Eos  nan  que  fcunptu.i 
llciiti  a  creditoribus  prorogandj  lunt,  itapoft  diffijiiuuam  lenccnuan;  iILi 
reftitucndoscile  conllat ,  ncindamnomorentur  :quodcontJiigcretliprin- 
cipalis  dcbiti  quatitas  per  cos  fumptus  diminuercti;r.  Qux  rcs  tanco  mjjiorc 
emcit  heredicatem  iam  aliotjui  fufpcdlam,&  confequejiternocct  crcditori- 
bus  pof\criorjbus,quibus  tamcn  confuh  arquum  c(t ,  nc  cx  eo  quod  poft  mor 
tem  commur.isdcbitorisgcftunKft  iiuerhercdem6i:  quofdamex  credjtori- 
bus,'.'amnum  fenuant.  Pfanc  fatcndum  cil  pofle  interdum  locu  efle  huiuf- 
modi  prouifionalibus  adiudjcationibus,nimirum fl  tTcctcditoribus  auc  lc- 
gatarjis ij  aganc  qui  ctcceris  fauorabiliores  ellc  videantur,  vtputa  ex  cauila 
docisvcl  alnnencorum,vci  dcpohti,vcI  qua  ah  . ciuimodi ,  qux  aut  pictatis 
fbecic  pr^  ie  Fcrac,aut  logiotcm  niora  non  adnnttat.Sed  cxtra  has  cauilas  no 
iacilc  ttrcndusdt  tjui  lite  pendcntc  fiducinriavrgctcoi.dcninationcni.E\ 
(iiperioribus auccm  cauflTs  poCcft  quidcm  ficri  coj.dcnmauo, ied  camennoii 
aliccr  quam  audJtisc<t'Ccris  crcdicoribus,  liue  anteriorcsilh  imt  liue  poftcrio- 
rcs,ci\m  corum  oniniumquammaxim^  intediti  lutJs  autcmratiopoftulet 
vt  citandus  fempcr  8>c  audicndus  lit  ad  adtum ,  quifauis cx  co adlu  Ixdi  potcft 
Lnam itM  ^^.V).ae  4<^op/.lVarfcrtim  cijm  ad  illam  difcujTionis  inftantiam  crc- 
djtorcs&lcgatarjjomncseuocatiiurafua  in  ludicium  dcduxcrunt.  Qins.n. 

f»atiaturpronuciari  aliqiud  liucpcr  diffinitjuam  /cntcntiam,fiueper  incer- 
ocutoriam  inauditisiisquicamjpfam  tra<5Vant  inftantiami'  Najnnecahtcr 
fciri  poteft  quina  cx  lis  ilnt  FauoraDiliorcs.  Nec  rclponderi  queat  quod  pra- 
gmauci  icfpondent  laus  confuicum iri  &  heredis 6c  crcditoruni  indcmnita- 
ri,li  fauf  latio prarftctur.  Non  enim  alius  latjfdationis  cffrdbus  cllc  potcft, 
quam  vt  condenmetur  fidciuilor  a  vi<5lorc  datus  ,  li  ex  poftfa<Slo  autnihii 
aut minusdebitum  fuillc apparcbit ,  ncc  pecunja  cum  eo  prarterca  quod  in- 
Cerieritreftituctur.Atqui  ficri  potcftvt  vcrc  fitcrcdjtor  is  qui  obtinuit&ex 
ancerioi1buS;qm  proindead  pecimiaprcfticucionem  condcmnandus  nunqui 
crir,ncc  tamen  a\]uum  fltprouiflonalcm  ci  fieri  adiudic3tfon6,fi  cartciis  fa- 
uorabilior  non  lit.Aut.n.omnibusfacicndaeft  fifuntarquc  fauorabilcs  ,aut 
milli :  nc.vt  dixijpcr  cos  fumptus  quj  adiudicationes  iltas  concomicantur, 
hcrcditasdinnnuatur  m  ncccm  poftcriorum  creditorum;quibus  moram  cul- 
piniquc  hcrcdisnocercnon  oportct:Damnum  enimquod  cxtalid;minu- 
tiopc  fentirenc,non  farcirctur pcr  fidciuflioncm ,VLpotcqu«  non  inhui:c 
cafum  ncc  m  hanccaullam  priiuta  crtet,fed  in  aliam  planc  diucrfam.  Qua- 
qnam  criamli  in  hanc  ipfam  cauflam  fidcjiiiror  oblatus  proponcrctiir ,  non 
idcuilatim  confequens  cflet  inauditis  ajiis  credftoribus  c]iucquam  confti- 
cui  dcbcrc.  In  id  eiiicomparatuscftvfusfaufdauoniun  vcus  fuumquifqiie 
«omuiodijL\s  tueatur  cicra  olteiius  iniuriaiu ,  non  vt  couuruiuicends  miuriv 
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pr:?text0$qtimturjQ«ma4hii<xlum  diccre  foleirns  furpedbim  tutomn  nd 

ob  id  magis  in  adiiiinifrratinncrctineciiini  qnod  locuplctifTIme  fatiflleccrit, 
quia,inqint  lex^niciltiauo  n6  mutat  malcuolu  tutoris  propoiitij,red  ei  diutiiii 
inie  popillai-i  gqalandi  tacuUat^  pisilac  LqmufputftUuio  6.  DMjkjfiSiMaorm 


'      ERRORSECVNDVS.  ^ 
Deeo  ^ui porprtam  pojfejfurtcn  duocAt  ex  claufttU  conflituti* 

O  T  1  s  s  1  M  V  M  eftbeneficium  luiln.ianj  ineorum  fado- 
^  rcm,vc  vulg6  credicut>ijidu6buni,quorumpoiIc(no  intenierni 
(itpecetimperqiicmaDtta  ppiCctel^ 
^  fif<Sic  iefiim  accipttur  ea  lex  vc  perind^  liceac  veten  poi&u^d 
^  priftinaiD  po(Ie(liojietn  fuaiiiCQiKUceie&  auocarc^acii  inter- 
Gl  ndhel&c.  Quar  confticucio  li  ica  cft  pugiut  proculdubio  cum  iuris  rar 
tionc.NamcumpoUcilio  fit  fadi  potiusquamiurul^ctifare  non  potclk  vt 
non  amittatur ciim  in  ahum  ciannata  eft  |-aibo cius per  qucin  rctmebaciir,ta- 
medi eam  animo retineie doininus  velit ,  quia  taniJiu  duiiLaxat  animo  rcci- 
nccur  pollcffioquandiu  cius  natiiralicer  &  corj^ioraliLcr  adpcclicudendj:  fa- 
culcas fupcrclciid cilquandm iucui'4ii:> corporalispoileiiio amiila iioii dl 
Ifiaknns ii.l.fi  de  ec],mdo  40.^ i.Dw^^rf  «ir^^/mbet  camS  hxc iiMier* 
pceutio  fommam  arquitatein,  (quor  &  I^KKuliams^detur  jplacuiil^  /lliid^ 
^ms  ^uDjU  dolo. )  nc  altcri  pcr  alccrum  iniqua  coiidido JtiKCaatt*  ConmiD- 
dumenimpoiIciIionisnonparuumeft>  pcxiertim  vc  idnoii  a^orispartes. 
fuibncat  is,qui  fi  non  pofljdeset  a^c  coeetetur  f.conmoelMm,  In/f,  ie  mterd, 
Ex  hoc  pragmatici  inferunt  Iniliniani  legemeo  {lertincre  non  npollcfHo 
quaiiamilla  repecatur, fcd  vc  quaii  rctcnca  nec  viiquam  aniilfa  vindicecur.A- ' 
lioquinon  el]ec,inquiup.c,plejum  beticficmm  lulliniai^i  n  pollcfljonis  rcfti- 
•  tuendardurinaxac  ncceiricaccm  ir.duccrec ,  rccincndx  aucein  &:  aflcrcndx  ius 
non  prxbcrcc  Ego  vero  nunqiuun  milii  pctfuadcrepocui  c^Iuila>iaiii  incn- ' 
tem  fuii1e,^uivuIgo  intcrpretcspucanc  £ih>enimquodiItivdlQt>iu  Iii(U-| 
nianopIaciii(&,vcnis  perquc  poufdemns  pofleiCone  derebqucrit,nd  idcit- 
copolieflio  amittatur:  Ncgo  id^dicendu  cHe  ii  nd  hiibd^depoileiilbne  dif^/ 
c«llcrit,icdeaipofleinon6illi  in  aliu  tranftulctit.       ii^|^fi|Bratioli^ffifpil ' 
ciasjdubitari  n6  potciiquin  nouoiado  poilcllbrc  p^oT  pbfefljo  domino  a- 
milTa  iit,  quadoquidS  amifla ellcc edall  is  per  qu6iancca  retinctatur  ddfeftif^^ 
fcc,n6 dircc/nifcc-.quo  came  cafu  coftat no  ita  hci l6jPolTclTIonc ;intcrpellari, 
quia  in  moricce  aniinus  nocft  airiitcedc  vkro  pollcmonis  d.ifde  eo.§.i.deae 
^t$ir.^ff.Non&mu ficri potcft  vc duo  limul  rcucrapoilidcar.t/.j.J.r*'  ro/M* 
w»A»£tii,  auc  vt  non  reuera  poifideat  is,qui  fibi  rem  habec^doroin^que,  it 
eampoflel)ionemocci^>acewit,ptohil>icur^  ininftdpofli- 
dca^qooniluiiuftaquoqucp 'llemovcrapellciCo^^         (i  nonta  iuds 
radonf  qu^  luitimaiiilcgem  intucarciiicluftinianus  dchnit  vciiue  icrutis>^ 
iiue  procuracor,Ituc  colonus  vel  iiiqu:  linu  s;vclquiipi4  alius  pecquem  lic^tia 
eftnobispoflldcrccorporahternadtapofleftjonem  cuiufcumque  rci  dcrcli- 
qucricvcl  alii  prodi  icrit,dcad  atorte  wcldoloyVt locus  aperiatHraltf  eandem 
pojfefsionem  dertmre  nihii  pcnicus  dominio  pfxiudic:  j  gcncretiir.    Non  fgi- 
tur  craifVacIuicinjarnisillrj  cafu  quoispccqj^  pGlIidcbamus  tranftuleiit  in 
aliii  poflcinonfi  noftra,icd  dlu  ducaxai  quopollcflioncm  dcreliqucrit  vel  alij 
£)rodideLic^vt  cidsoccupand^  prxbeat  facuuatfi:quo  cafu  putabitSabtniani 
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amitti  domino  pollcllionc  cciamri  ab  alio  occupaca  non  fuiilcc  dJ,p  (xlennj. 

d.l.[i  di eo  funde  ^A.D.e^d.  Proculiani  vcio  ncgabat  amitu  poilc0ion6 
quandiun6ellecaba|iooccupata/^./.f«»»fii»«5o.<^*<i»/^. Sic  dicnnuseu  qui 
Vi(is  ainiaus  qui  ali6  tcdcbit  mpcu  dctemtus  pr()fug.it,n6  vidcrj  vi  dcic^ 
iuii  ab  ns  occnpata  poncflTo  fucric  l.^.idc  Laheo  att  t^.l.^.^  ft  ^ws  aure  c!r  fej- 
15  de vi(fr  fi <trw<fr.ltaq;occupacio pofrcdioius intcrdu rccj^iiiritur non  (olum 
vc  poirclTio  acquiraturoccnpati,lcdciia  vtpiilmopollcllon  adjmacur.  Cq- 
tcru  nullus  cafus  cft  in  quo  non  aniictatur  pollcffio qua'  nb  aliu  ci\  occupaci. 
Ncqunoucre  nosdcbcc  quc  d  raiio  illa  Uiltn  iani  vidtiur  gcixraljs  neexAlte 
na  mafigriitate afienHdamnu  emer^at.Vu\m\n\.\^.c\\m  abaliopollcfno  occu- 
pata  cft,non  foluin  incerccdic  fadKi &m.ilignit.Tsciuspcr-quc  poflidcbajn^ 
fcd  ccia  f aOu aninuiscius  qni  incipitpoflldcic , cx quc potiflTmu  actpilj- 
tio  polllflionis  xftimatur.Potuit.n.illchcrip<  IIcnorciTa  iruito&  ignoracc 
co  per  qucm  poflidcbamus,puta  fi  vi  aut  cli  cii  dciccillcf.quo  cafu  aj^ercu  eil: 
no  cHe  locu  lulbniar.cx  confti  tutioni  vc,  diccmus  infr.crrore  quunto.Deindc 
obferiiadu  dlquod  luftinianus  fic  lo  quitur  niloil peni/us  dcminto  trAtudtc^ 
^eneretHr.Domtfito  inquit  no  domino  ,  vcinccllicamus  id  tacu  ca  collicucione 
hcri  vc  portcfiio  noiVra  n6  intcrpcllctur  cx  co  /blo  quod  ab  co  pcr  qucin  pofii- 
dcbainus  dcreli(^la  fic:quoniat*ii  iiuerpcllacio  ncccrcc  dcminio  ouod  uer  v- 
fucapion^  acquiritur,li  nfidi^  vfncapio  cuc  coplcca  cllcc  ,vt    in  4  l.fi  Je  eo  $. 
i.C^ccrulI  ponasdcvfucapiopcnotradari  ,autquiaiatu  cllec  c6pleta,auc 
quia  rcm  illa  a  vcro  d^v.nino  emifscm ,  ncc  nouuspolTI-ilbr  Nlucapcrc  capiJ'- 
fec,ficuu  amiflio  poircflionis  nullu  dcminio  pr.riudiciu  adfcrre  potcftpca  di- 
caccllare  luftinianiculticucione,  ncceocxtcdcdacire  vcne  ipla  quidcpof- 
(cflio amiccacur.  Nihii.n.vctat  amitti  i?ollcfiionc  ncc  vllu  tamc  dominio 
prarmdiciu  gcncrari  quia  nihil  comur.c  nabcc  proprictns  cu  poiTelTiorc.Dc- 
niqucctiamli  matimc  admictcrc  gcncralicer  accipiedam  clle  rationc  jl'jin 
ne  ex  alicna  maltgnitate  alienu  damnii  emergat.nc  de  dominio  duta.\ac  fcd  em 
ciam  de  poirefiiooc,non  can'.e  fiercc  c6fcqucs  quod  pragraacici  voIucpofleS 
fioni  non  amitti.  Ni  6c  in  fpecic  l.meminerint.6.^.\.C.vnde  i#,id  cft  cum  ha- 
bitocolludiocuatorc^vel  tutores  minonu  rc  iis  debita  ca  occaJloncperua- 
diit  vtpupillis  vcl  adultis  iurgandi  copia  &  fru(^tus  adimatur,cacenus  quidc 
fijbucniair  pupillis&:  minoribusvcrcq^cosnequcdominu  atccrac  danocul- 
pa  cemcritacis  alicni,fcd  tamcn  non  iiidc  fic  vc  non  ipfispupillis&:  mmori- 
bus  cti4  ignorancibuspofTcffio  qu^llca  incelli£;acur,ac  proindc  domino  amil' 
fa:conftitutum.n.eft  vtillicorcddi  ilomino  debcat  a  quo  cft  ablata,vt  habcnt 
vcrba  legis^mirQ quia  licct  Icx  neq;  fadVu  ncquc  anjmii  tutoris  aut  curato- 
ris  probet ,  faccre  tamcn  non  potcft  vt  poncfiio  qux  reucra  ablata  cll  non  fic 


Tliitueda  dcmino  reiyVel ei  circa  <jue  negligeter  vel dolose  verfu. 
/^.Qua.n.iadVura  alii  polfet  dominus incurrcrc,fi  ne quidfi  occupaca  pcr  ali- 
um  poflcfiionc  auutccrec:lfq-,fi;nfusecia  cll  d.l.cum<^uisi\.D.de  dolo.EaqSc' 
tc^ia  Proculianorii  kSabinianis  diilcnci^ciu.vc  ia  antc  nos  vir  dochfiimus  la- 
cobus  Cuiacius  ex  iplis  luftiniani  V  rbis  obfcruauit.  Pr.cbct.n.Iuftjniaj'.us  i- 
p/e  no  lcuc  huius dillcnlionis  argumetu,  cu  pr^lauir  cjuxllionc  illa  qux  c6- 
lUtuuonicaufladcacritcxiibris  Sabini-nis  jpfcdtaelJe.Hxc  cii  ita  fint,qui$ 
nov  dcccococxloabcrrarc  pragmaucos  cu  calullin.  cOUicutionc  abuiQcur 
vt  ci  cj  pcLauf  ila  c6llituti  aut  p  vcra  traditiojic  pofleflbr  ta^cft,a£bonc  dtt 
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a<I  ptopriam  poirc/TIoncin  aiiocandam  z  qiiolibcc  iiouo  pofle(Ibre?Duplc)c 
emin  hic  cnoi  cll  viius^  illc^quod  adhunc  quoque  caruro  JultMuani  lcgem 
accommodant,vt  exFac^eius ,  pcr  qujem  polleflio  retincbacur ,  nullum  ne^ 
que  dominio,ncqne  pollcflioni  pri'iudicium  generecur ,  non  magisquam  fi 
a curtodc  poflcinonisi  fic  cnim  vocatur  in  l.vlt.C.  dedelatJ$h.\0') ca poilcf^ 
fio  detcUd  i  tantrun,nccdum  ab  alio  occupaui  eflct.  Aicec,  quod  vcien  pof- 
felforidant  aChoncm  non  tam  ad  vepetendam  quamadieunendanipofi 
fcflionera  cjuaii  nuiKjuam  amiiram.  Cumulanc  eium  benefiaum  lcgis  lulH-. 
niane.r  cum inccrdjcto  rctin^da:  poll€fl[ionis,vtcflicianta6bonem,quam  lUi 
appcllanc,^  »»<«/;»rr»«^,quj:  fanc  compecit  cum  derch^ia  tantum,autpro- 
dita polIcfl[io  crt,non  etiam  cradita.  Scd  cum  iradita  ell,atque  lu  tranflata, 
ncgopollc  traciaride  retinenda  pofll-flionc  qux  omnimodo  rccupcranda  cft 
interdidns  fcilicet  in  eam  rem  comparacis  ,auta(^onibus  iUiscxtiaordina- 
riis  in  locum  intcrdi£borum  fubfticuciSj^^^/w/e v»,aut  QMod  vi  ^nt  tlam.  Nc«; 
qucemm  interdiCl.i  rclticntoria  concurrerc  vnquam  polfunt  cum  ils  qux 
mnc rctuiendiE  noflcflionis.  lllud  non poilum pt.^tcrmitccre corru^um cf- 
fe  Africanum  a././t  deeo.§  .1.  vc  facilc  prolpiccrc  quiuis  jxitcft  ,hcquere(ti. 
tucndum  ,fi forte  colonus  fer  <jHem  dominut  fof^deretydect]hj[et  ( propter  vtiltt. 
emm  receptum  eft  vt  per  colotium  poJfejUo  cr  renneretur  0-  contMuaretHr  )  noii 
ftatim  dicendum  eam  inrcrpeUari,^c  c.llla  enim  vcrba  ^  *wr/iM  abundant 
proculdubio  vc  pnndpiii  $.dcnionflrat,quod  ab  Airicani  intcrpretc  obferua- 
tum  non  tuiflc  miror. 


ERROR  TERTIVS. 

Dc  exceptione  non foBie  excufionis  oppojtta  aduerfus  hypetheatnum  ^    ' , 
credttorem  agentem  adpojfefionem  ex  claufula  confitri^ti^ '  " .  \ 

'.    •  ■    •  • '  *  r  '  ' 

:V o  D  meo  nomine  poflldeo,  poflum  alicno  ncMnine  pofli- 
' dere.  Nequc  enim  muto  mihi  cauilam  pollcfllonis,  fcd  dcfi- 
nopoflidcrc,  &:  aliiim  poflcflbicm  minillerio  meo  facio,ncc 
I  idem  eft  poITidcre,^  alicno  nominc  poflfidcrc.Nain  poflSdct 
icuius  nominepoflidetur.  Procurator  autan  dlienqpolleflio- 
'ni  pra:bct  nSinii\critmi,inquit  Celfus  m  /.<juodffieo  jB.  inpria, 
De  ac^uir.pojf  Idcmquc  dl,fl  quis  iiindum  quem  poflldcbat  ab  alio  condu- 
xerit.Nam  &  hicdelinitpofliderc,eumque  aquoconduxit  facit  porteflbrtf, 
i^i  hna  i^.eo./.jHddammu/ierjy.D,de  rei  vintL  Etfi  aut6  modus  ille  aanf- 
ferend^pollcflionispcr  claufula  conlbtnti fiditiuscft,  quiafaduinconul- 
lu  intcrucnit/cd  nuda  voluntas  conftitucnris,  tr.insfcrt  tamen  vcr3&  realf 
poireflioncm,nectantiim  ciiiil6,fcd  ecii  naturalfi ,  in  coque  pragmatici  om- 
nes  confcntiunt:5c  ret^e.xMiru  vcr^  cft  quam  multimagniquceflcitus  hinc 
pendeanc ,  quos  late  vidcrc  eft  apud  Andr.  Tiraq.  in  trai^tu  illo  Dc  lure 
cpfticuti  poneflbrij.  Intcr  cjctcros  maximus  ac  fcre  prscipuus  illc  cft,  vt  crc- 
ditor  hypothccarius ,  cuius  nominc  dcbitorfe  conftituit  poflldcrc  rcsobli- 
gacasifl  pofleflfion^  pignoris  nancifci  veht,  in  ein  q,  r6  agat  cotra  tcruu  pofl 
le(Ibr6,repelh  non  pofllt cxccptione  illa  vulcari  non  fadtarexcuflionis  qiii 
ex  luftiniani  conft itutione  daitir  cuilibct  bonac  fidci  pofleflori.  j4nth.hcc  fi 
dtb»tor,CMpig.  Scd  hoc  ita  tamcn,inc]uiunt  pragmaLicJ,fl  creditoc  agat  c6- 
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di^iynCyQxLIufi.vlt.C.de  ac<}u ir.pojf. non  eaa  ii  hypothecaiia  crper:atiirj>i- 
ftinguunc  enHn^iec  vt  ilbi  videnrur,iiirubuhter,atHonc  hypoLhccarii  a  c6- 
chdijonoillacxlege  luftmiaiiea  ,  iiu'a  quod  pcr  h^^pothccaria     cjuafi  Scr- 
uiana  adkio     crcditor  au«Kat  pollcfllonc  non  propiia,ftd  fui  dcbitons  ,  aut 
eius  qui  ^  dcbitorecaufsa  polleflionis  habctjVt  codngerct  ir  diicdia  rei  vin- 
dicHuov^d.fifmulHs  i6.^.iw  vtndi^Attong  t>.de pign^  Pct  cordicbonc  vcri>  ex 
legc  lufthiiani  auo<:at  J»roprii  j^olltfllidn^jqual!  nec  ainifsi.Non.n.dubitanr, 
cjiun  ^6to  dcbitoFi^ qui  pignus  v^i^didk  aut  al;d  dc caulla  tr3didit,an ulTa  iir 
pollolMoqiia:  per  claulufi  coiilljtuti'flftrat  acq«i(ita,nill  bcj:cficio  rroux  c6- 
ItitutioUis  jmplorato  rccincatur  E.'»  vero  rccema  i  ncgai'C  exccpcionS  cxcul- 
lioms  non  tacbc  polle  rco  c6j"»ctcrc,quia  portellbri  duncaxat  dacur,  (5:  fht-arc 
pollcflionisj^ion  ci  qfli  ab  ipl"opo(leirorc  coinicr.ftur.Error  pragni:.  jin 
haoiirtn84«etfWlA]ubd  puc4t'Coiilbtttfipnelullwialiirat5^u  clle  vt  ci  cuius 
polIcfj»io^»ftth*Ti^eruiirra«ll,a<^ioaliqua  detur  ad-nuocandd  poflcfsionf. 
Ni^l.n.afarrid  a  luftmiano  conlbliitQ  dt ,  nili  vt  portcfsio  nort  amittatur  fa- 
(Xq  cftttodisqui  ca  vcl  dcreliqim  vcl  prtxlidii ,  non  etid  vt  li  amilTa  ncfhtto 
erus<^iii  non  modopolfdsionddcrcliquitjvcl  prodidk',  fcd cria  tradidit,  ali- 
quJ  ai^tJ"^  rciiocecur.Nd  ctli  aliqna  in  ca  rc  a€V!od.iretur,ca  non  rctincdc, 
/cd  rccupcrddT  pollcGionisgratia  dari  ncceHc  ellct.  Scd  &  in  co  crraiu  qu6d 
ueganc  ahiitti  pollefsionc  etia  qu.^  tradita  lit,^i  trallata  ab  eo,qui  alicno  no- 
mme  pofsidcb^c^  N&,vt.pr<>xi4no<apit€  dtfjHitatHinus^ficri  nullomoJo  po- 
tCitjVt  non  amittacur  pollcfsio  qu.v  in  alm  uaiislertui  j  non  m.igis  quam  vt 
duo  (Int  in  folidu  ciufde  rci  pollclIorcSjaut  vt  vbi ego  llo,  tu  ccia  llarc  vidca- 
ris,  /.5.§.^.v  contrario  D.de  az^jttir.pojf.  Nec  pollcfsio  c]aam  pcr  alium  rctinc- 
mus  nobis  alio  cafu  vidcri  jx)ccft  rcc^ta  ciim  ab  alio  elk  occupata ,  quani  i//o 


l.Jideeo  jf0.i/i  prtn.D.eo.yhi  Afiican.lcribit,  Si  dc  co hldo,quc  ciim  polsiderf 
picnori  tibi  dcdi ,  fcruus  nius  tc  deiiciat ,  adhuc  me  polsidcre  ( lic  enun  pro- 
culdubio  lc;»;cndu  ell,non vt  vulgo  te pojitdere  )  quoiua  iiihilominiis pcr  ipsu 
fcruii  polIcAione  retincas:qud  fi  iion  retinctfs  vciquc  nec  e^o  j>cr  ic  rctiucre 
pollem.  Dixi  eum  ah  alto  efi pojfcjjto  occupttta,  qui.i  fi  polU Isio  non  tradica & 
craiiflataifedtanciundcrclida&proJita liL,di/Sa]ius  cllvtp  :  i 

mcam  amit^^w  qui  mco  nominepofsidetquam  C\  fuo  nominepoisidcrct: 
quonid  dolusiic  malignitas  iplius  ci  c|iudc  noccrc  pollet,  mihi  tamen  obeJlc 
non  dcbcuPotcllq",  hoc  cafu  potcltas  icgis  fiuJii  pro/picerc  cocra  eius  calli- 
ditatc:,cum  d^  iuremcodunt4xat&:  acra  rJtaius  iniurid  tucndo  agatur,noa 
it^  li  ab  jdiooccupaca  pqliysio  lit,^i^a  lacilius  cft  lcgi,faccrc  vi  ego  pofs^de- 
rcnon  df  j^ua  iifjuunc  aljo.atihuCji^apjeiui;  ppfsiderc,quim  vt  poHc/sio  qu(j 
ia  ab  alio occupata  clVr^  <-n  iiihiluii^i^i|U:»c^Ic mtcihgatur.Prigrc cafu fola iu- 

ris  ratjo,  fi  Sabu^.iu.  ^^is  cjadm  J^VocuHanis  cic^iimus,  innicdimcnto  cll. 

Pollcrioreamc,iplacti4  iiacura.lcaq-,fidcbi5ormcus,rc  quam  mconomine 
/e  pofijdcce  c6UiLuerat,npn  lolu  dclicric  pofsjdcre,ied  ctid  in  aliu  traftulenr, 
eiimq-,  feccrit  pc  j,abfardu  ell  cxilUmare  lul^rjiar.i  conllitutione  vJla 
fa(JiuellLvi9f.haipoiihi;Ic,\^p.9l]cfsioiicmean6  amilcnm,  aut  quodeilec 
^v'hi*cdii5alia5,aiiufia  rc^nacpofsim  priufquao]  rccupcraucnm.Cui  colb 
c]nOter  diccn^u  cil,quaiituiii$  i^nplprcm  bcncliau  cJfiuluU'  c6iticutii&  Icmj 
luiiiiiiancuv^ou  t.imcu  rctiiieuda*,  fcd  rccupci.aiidar  poll<;isiom  locum  elJe». 
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fiec  €o  uiimts.podidrorem  mancw  cum  qai  re  veca  polldlbr  eft,  qui. 
c]iic  pro  taii  hab«rccur  ri  agcrcm  hypochcciria.  Nam  &  iiicptom.prprriirque 
ridiculiuii  FuedtjU  quis  putcc  cx  dmcrla  adbonis  ipeac  mutari  caullam 
poircllioms ,  id  cll,  ex  voiuntatc  mca  peiidcre  an  is  qui  icm  meam  re 
verapolTidecpio  poireflbre  habendus  lk,nccne.,quemadnionum  ex  volun- 
tate  mea  pendct  an  htic  au;  ilUactione expcriri  mahm/ri^im  vtraque  compe- 
tit.  Cautfa  liquiderti  pollc/Iiorush*audUdcoque.neep.(,>rtUQiiiiiocoiitiii^^ 
turj.denipie  i^.D.tx  qutb x<mjf.matQv»C\\m  igitur  j^cc  Jaijruia^*6Lbtuti,  ncc 
IiUliniani  coftitutio  faLere  polHc  quominus  lieuera  poilclfor  ilc  js  iii.quc  cu- 
ftos  mci  polleflioius  tranlluht  poirefTioncm ,  negari  non  potdt  qum  fum- 
Jiioueri  dcbcam  exceptione  no  i  Fa<5tt  excuOionis  i\  contra  eum  agam  dc  pi, 
gnorcliuehypochccana,liueahavlIaaclione.  Namnec  aJrade  poilcflione 
aaio  vila  mihi  coinpctcrc  poteli  aduerfus  eumqui  fine  vJUo&:  ex  hona  fidc 
iuftoijuc  cicvlo  poiliJet.  Ei  veri> qui  tertius  &  bon.c  fidei  pofTcilor  elt ,  id  cit, 
qai  necvi.necclam  anicncc  fine  ticulopofli.:et,haiulinodUxceptiouem  ex 
a-quicate  acommodandam  eflc  certumeil,quotieiacrcditorc  hypothcca- 
rioconuciuturpropcerhypothecam  ,licccaliaquam  hypochccaria  adione 
coniicniacur.  Vidcopragir.acicos  liiclhipeces ,i<c audaCiam noftram  accu- 
iantes,ciuK'xi  erroreiu' aiguainusin  requam  omniuin  cxpiorag/rivam  cife 
arbitrautur :  («d  tamen  rrea  coniugCJU  qiia:  ruperiore  enore  dilferuunus  dc 
fentcntia  dJ.vlt.C.de  ac^^tttr.pojf.ni  qux  addcmus  in  fcquennbuspriefertim 
cap.  6.n6diflidimus  forc  vtr.itioncm  a  nobis  ftareinteIIigat,eamquenobif- 
cumtandem  amplcc^bntur. 

~""  e7<  ROK   QVARTVS."  ^ 

De  creditorey^titpofi  tntentAtam  h-^  pothecaria  implorat  heneficium  cUw 
fuU  CQnftttktiyiCS-  legtj  vUtmj^  C.  de  ac  ^utr.pof, 
R  O  i  1  M  ii.docuimus,dilferentiam  a  pragmaticis  pcrma cna 
conlbcui ,  vtrum  creditor  hypothccanus  t)olUm.fl:im  ik\o 
debitoris pullcflionem  pignoris,  qua  per  claufulam  confti  tuu 
acquifiuerat,c6trar.ouum  pollcflorcm  agat  hypothccaria,aa 

potiuscondictionccxle^^clufljniani.  Proptcrcaquud  pcioie 
cafufummoucj-.dus  hc  e.xcepcioncnon  fadar  excuflionis  lialicd  lub 
djac.poilciiorc  vcro  non  iLcin.  Vidcanuis  iam  quiJ  cx  co  lUi  infei ,  ani- 
runi,  (i  poll  mtentacam  hypoihecan.im  6c  iiccin  de  ea  concdlacui.,  h.ulccut 
adio  ,  (JJc  non  tam  de  iurc  quam  dc  pollcfllonc  pfgnous  agatiir  coi  didione 
cxlegolulliiiianiproptcr  claiifulam  conlbcuti,auc]icndum  quidem  adorem, 
fed  tamen  propter  miitacam  a^tioncm  eo  tcmpore  quo  impunemuc.ari  uon 
potuitincxpcn/ns  omnesadeum  vfquc  dicm  fidVas  condemnandum..  lii 
quo  videntur  nnhi  nouis  /e  inuolucre  ctroribus.  Nam  ctli  maxim^  ve- 
rumclfetquod  illi  aflirmanc  ,&nosnegamus  lulbniani  confliciitione  fa- 
dumcnc,\t  poircllio  quampcr  alium  rctincmus  linc  fndo  noftro  amitti 
non  polTit ,  t<c  vt  ad  cam  rctmendam  hodie  condidioex  illa  legecon^pe- 
tat  qua:  ohmnulla  competebac:  panim  tamcn  iudicio  meorctcrrct  aii 
Ji/jorhecariaciuis  ageret.an  cor.dfclione  ex  lege  Iuftiniani,vta£Vio  muta- 
U n.utadoms  pw '^a ^W^^  pcndcnda  ellc  videictur.  Non  cnim  is  qui  pi- 
gnus per  hypodiCLaiiam  vmdicat,  credcndus cft  pollcflioni  fua-  rcnuntialle, 
iion  magis  quam  fi  domini  iuiCr<-'in  vindicalfct,  quianihj  communc  liabcc 
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ptoprieta* cuin  polleflione,vc Cai^iumc^imLnaturaliteTii^jtthU cornmune. 
X>,de  Mcfutr.poj\  ^Nec quicquam  vetac  vtramque a<^oncm  ciimulari,aut \z 
meliiis  (iicam,intentaca  caam  liypothecaria  lulliniani  bcnehciuni  mhilo- 
mmusTetineri.    Qoandoquidcm  nypotliecaria  adho ficut&:  due^a  rei  vin- 
dicationonfolum  cjqui  non  pofiidct  datur  contra  pollellbrem  ,  fed  .Scin- 
terdumvcropoll«?n«?«icontra  noii  poflidcnteaa  ,dummod(S  refticucndar  rci 
Kabcat  ficuhacem.  Fintfcconuonjneum  quiet  caulla  depolici,  vcl  coinmo- 
daci,vel  condudb  r«m  teneat,  Nemo4^egaucnrcnm  quixlcpofuent,vcl  com- 
modJueric,vci  loc.iuerir,nianerepollellbrcm  :quia  cx  hjs  caulTis,2c  li  quae  a- 
iz  funt  fimilcs,non  mas;is  jx>fsc(sio  quam  dominiiim  trasrcrtur:/.  Jtcer 
Yi.D,depofitJ.reicommo^AtA  S.D.comrnod.i.efUtcdam  multer  jj.D.deret  vind.I. 
fut  hona fide \t).l,interdum  ii.  ^.vUim.D.de ac^utr.peJfefi.Ex.  camen  huiufmodj 
pcilbnas  omnCs,jd  ell,dcpo(icaniim.comnioclatarium,condu(ftorem,rci  vin- 
dicationc,fiue  dircdta  liuc  hyporhecaria  tcncri  conrtat ,  quia  licct  rion  polii» 
deant,  camen  refticucnd;^  rci  habcnc  taculatem  perinde  acli  pofsidercnt .A 
offtaum ^.ff.derei vmdicat.  Cur non ic;icur hypocnccariam cxerccre is edam 
poccric,qui  pofscfsioncm  fuam  bcneficio  nouae  conrticutionis  reanuicj  Aut 
cur  inducamus  vcnon  aliccr  rcccnca  polsefsio  videacur,  quim  fi implora- 
cuip  lic  bencficium  lultiniani ,  cum  lcgisvcrba  praf  fefcranc  non  cam  in- 
duci  ca  conftitucione  ius  nouum ,  6c  a  iuris  racione r.licnum ,  quam  certum 
firmiimquc  fieriquod  antCii  j>er  Sabiniauorum  6c  PrtKuhanorum  dif- 
fenfioncsin  inccrtopoficumclsevidebacur  ?  Deniquc  cametli  bcneficiolu- 
ftiniani iwnaliter  locuscfse  pofscc,quamfi  fpccialicer  exprcfsimquccfsec 
impIoratum,  quid  camcn  rclcrt  an  abinitiolitis,&:antccontcftationcm;ai] 
poltca  imjploretur  liea  bcncficij  vis  &:  potcftas  eft ,  vt  vbi  femcl  imploranrm 
uic,pofsc(sio  nunquam  amilfa  incclligacur?  Quid  enim  abfurdius  ,qoimfi 
quisdicat  amillam  fuillc  rcuerapoflclsionemquandiu  bcncficiuni  Iiillinia- 
ni  imploracum  non  fuit,  dellilTe  vcrbamiiramcllcexquo  dcmum  tcmporc 
fuit  imploratum  rQuxnam  obfecro  racio  noua  hxc  cft  amiiccndar  &  rccupc- 
randa:  pollcfsionis?lcaquequod  pragmidci  fupponunc ,  &:  procerto  habcnt 
hypotliccariam  ackioncm  dari  ad  auocandam  poflcfsioncni  dcbicorjs  auce- 
iusqui  conucnicur,id  vcrb  negvandum  cft  li  lic  accipiatur,vt  non  alitcr  quSim 
concra  verum  pollcllbrem  hyjx>checaria  cxerccri  poflfic,  &  ab  co  qui  non  pol^ 
fidcc  Poccft enim  excrccri  cciam  a  vero  pollellbic  contra  nudum  detentori 
qui  modb  rcm  rcftitucrc  poflit ,  quia non  veram  poHefsionem  auocac  cx  ne- 
ccfl[icacc;fc*d  corporalem  duncaxac,&:  vc  loquuntur,  afininam  detcntarionS, 
l.fi  cumvenditor  6G.ff.de  euitl.  Quanquam  li  vcrapofle/sio  pcncs  cum  rcpe- 
riatur  qui  remdetincc,caquoque  per  nypothecariam  auocatur :  fed  id  in  c6- 
firquentia  reftiicutionisquxcaullam  omncm  complcducur     quicquid  pc- 
ncc  rcum  fiuc,  pocius  quam  iure  &:  poccftacc  a£tionis.     Alioqui  li  poncrcs 
non  pofle  crcditorcm  agcre  hypothccaria  quin  aducrfarium  conftituacve- 
rum  polTellbrem.co  pollefsionis  genere  quodpraccor  rcquiricin  incerdi(3:o 
Vc  poflidecis,quoniodo  Pngafus  loqucbatur,quem  Vlp.  rclcrt  in  d.l.ojftciumy 
requerctur  crcditorcm,qiii  veram  poilefiioncm  habcns  hypodiccariam,in- 
ftitucrcc  contra  uon  poliidciitem,  hoc  ipfo  vifum  iri  a  iure  poficfl[»ciiis  fux 
cccidillc,&  aducrfarium  portellbrcm  fea  lIe,non  (cc us  a.c  S  eam  rcm  a  det6- 
tore  condu^ifIct,quia  folo  animo  ficri  potcft  vc  a»ii$  definar  poflTdcrc ,  &:  a- 
himifaciatpoircllbrem./.^«p<^w/<>i7.f«w/,/'^;^.^;TWf.D^  dc  ac^uir. pcfip, 
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Vc  autcm  duo  Cmt  Jii  foIi  Jum  cjufcic  rci  po(feiIbrcs,fien  nullo  modo  poteft. 
Acque  jca  ficrei,vc  iioii  mod6  polt  coiitefUtJoncm ,  at  ne  cjuidcm  ante  Ii tem 
concertatam  hcereei  debercc  agerc  de  poircflione ,  quaii.  vltro  &:  Facto  pro- 
i>rio amifilletiinec  li  expenfas  omnes  relbndere  pai atus cHet.  Qmd  enim  ha- 
Let  communc  refulio  cx^enfarum  cum  acquirciuia  vel  amitcen.;a  polleflio- 
iic?Aut  quisamittat  pollcnioncm  femcl  anuiram  folo  animo  &  nadavolu* 
tate  eius  qui  amilit  rccuperan  ,  infcio  adeoquc  inuJto  eo  qui  verus  polUflor 
facbui  Fuit'  Condudendum  Jgiciir  cft  ,  fuie  dicaseum  qui  agit  hvpothecaria 
letinciT  pollcilioncm  quam  antc  habuic,  non  deberc  eum  aJ  lumpcuum  rc- 
fufioncm  condcmnari  ob  imploratum  bencficiu  lulUniani  ik  clnufuljc  con- 
Ibcuu  quafi  mutata  adior.e ,  ciim  nihil  fit  quod  impediat  vcriufuuc  rtn^cdjj 
cumulation6(rcfufio  cnim  cxpcnfaru  non  f  »lct  locum  habere  nili  cilm  ab  v- 
iia  adione  craniiaii  fit  ad  alia  quar  cumulari  non  pollec,  vt  tradat  nollri  ad 
/ .ediM.C.de  edefid.)  fiue  dicas  ex  concrario  cum  qui  agit  hypochecaria  faccri 
6c  hoc  ipfo  facerc  aduerfarju  polIcfiorcro,atqvJta  propria  poilelTionc  liquani 
habuic  amittcrc,non  dcbere  illum  audiri  nc  refulis  quidc  cxpcnfis,  adcoquc 
jiecantc  htem  conteltatam,fi  ad  declinanda  cxccptionem  non  fada:  excuf- 
Honis  auccli^rcauc  cumulare  vchc  aclione  de  poireirionc  quam  jpfc  vltro 
&  Ipote  amiicrit.  Nec  folu  ii  de  polfeflionc  raineda  vcht  certarc(  quud  poft 
eam  amiilam.ficrj  nullo  modo  poteft)led  ctiamil  dc  ca  rccupcranda,quia  re- 
cupccand.r  polleflionis  racio  nulla  fupcreft  ncquc  ciuih,  ncquc  pt  a:torio,nc- 
quc  luftincaneo  iurc  ci  qui  proprio  fa^o  dcllit  poiridere.  Itaque  in  vtram  fe 
parccm  verunc  pragmacici,  procuIdubiociTanc ,  auc  nos  egregie  falhmur. 


E  R  R  O  R    Qjr  I  N  T  V  S. 

»  *         '       ^     '  " 

S'tfolfel[io^erclMfHlamconjHtut'teju£[t^^ 
finefaEhconJfttneTittJ. 

Nto  l  er  a  b  I  l  I  o  r  hic  error  eft  &  incptioc,quia  magj«  ab- 
horrec  non  cancum  ^  rationc  iuris  quam  pragnucid  parfl  cu- 
rare  lolent,  fed  eciam  a  verbislulliniarexconftituciof4is.qqi 
pragmacicos  fercllic.  Nam  cum  poilcfllo  qus^rpcr  ciaufulam 
conllicuciqui-licaeft  hyotliccario  credicoti,pbm(:.i;itenictti 
duobus  modiSjvnojita  vt  intcrccdat  fadiu  &  voluntas  di^bico- 
ris  qui  fc  alieno  nomine  poflidere  confticuic,  aItcro,ita  vc  euam  inuico  dcbi- 
torealjus  vi  aut  clam  DolfclTione  muadac,&:dcbitoriacditoriquccripiac: 
putant illi  vtroqiie  caiu  locum  eire bcneficio  legis noux,  vt  crcditor  hypo- 
tliecarius  ii  id  impiorec,  ius  habcac  auocandar  5»:  rccinci^d*^  propri^  pollei^ 
fionis  quam  pcr  confticucum  nadus  fiierai  ,quafiiiec  cam  amjfillc  vnquam 
vidcacur,  Ci\m camcn,fi  luftiniani vcrba  incuearis,apcrtiflImCi  fic  id  vnupi 
luftiniano  propofitumfuiflcvcvcro  pollcflori  faucrec  acprofpicctccaducr- 
fvs  dolum,maijgnitatCaa6tVtJoquitur,machinacion6  cius  per  quciii  poflidc 
iccj&:  quidem  vno  illo  cafuquo  ispollcffionc  dercliquJlkc  aut  prpuidiliet 
alij  ,nonetiam  tradidiflec,inque  ahum  tranftuhflet  quomodoexphcauimus 
fnpra cap.Zt  Qu^d  ll  hoc etiam  pragmatid^ vluo  conccdain  ,quod  voluiit, 
:  ad  eum  quoque  calura  liiihniani  Itfge  pcrijnecfi  quo  poifcfilo  non  iohimde- 
relida  autprodita,fed  etiam  in  aiium  ccanslac*j^,vtncqae  tuni-3mitcacur, 
uunquam  tameii  CQucedamev  viiiue  u^ptiaiap  progv^.^^inos  ucbet^vc 
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Mcm  admittamusccianiil  dolus  nullBSjCulpa  iniUn,  fadlum  deniqtie  niillum 
imercellenreius  cuius  Hdei  culloiia  portcfsionis  conmuOaVrac.   Nihil  e- 
niiiTellin  tota  luftiniami  co-iltitutionc  quotladhunc  cafum  aptari  pollii. 
Qatiiini^ii  sipre  ci1i  commdrum  hi  tvtalxno  nomiuepollcrijonem  ad- 
piviic!idc;cciain  i.cgligcnter  in  ro  verfaLUS  lit ,  fortafsis  etiamli  voles  dolo 
rtialovtpollciTio  cmv  iaca e  pallus  lit ,  r  on  vuh  luftiriar.ushaberi  pclle/lio- 
nc  n  pioa  :lpt(.ivjnf  :,fo>l  Johim  aucncgligentia  prociu  itori»,  haQcnus  nocc- 
re  do  •.lirovc  nullaci  poirjlTio  acquiratur.  Et  lamen  hac  m  fpccie  videtur 
procurator  fecilfc  co« .cr  quan.  faceredebu:t  hoc  ipfo  quod  non  fecic  ea  qu^ 
Jacere  ds:buit,vt  hiL-.et  iurii  rtgula  in  l.tfttt  mnfaat.De  rej^uUur.  Quanto  mi- 
luis  leilui  credendum  eli  vohiifTelullinianum  cam  audadler  violarc  juns  re- 
gulasAc  pollelTionem  t]uam  pcr  alium  quis  reunercc  amitci  nolucrjt,t.in-cdi 
bctupacacritabaiiocicra  fadhun&  voluiuatem  cuftot^is?  Curenim  fauo- 
rabihor  exitUmetur  hoccafu  iscjui  per  aLum  poflidct  qnam  fi  perrcipfum 
'  poflldevcc":  Ahoqui  far.c  diccndum  er:ceadcm  luftiniani  conflitucione  fa- 
ttum  efle  vt  hodie  'Uiilo  cafu  pollcfiio  ainitti  pofTic,  cicri  voluntatem  &:  fa- 
diiineiusq.ii  ani-r  ponidebat,atqi'e  itainiliumamphus  fujTcrefte  vfum  in- 
'tCcdnftorum  adrcll;cutionem  pollcflionis  pertincntium  quibus  icilicer  lo- 
ciisnulluscft  c  uii  fa<5to  autconlehlli  liuc exprt^flb  liuctacito  prillini  pof- 
/elTbns  aniiiraertpollclTio.Quod  tamc  expragmacicisquidixerit  lu-monuc- 
ufque  cam  lialtusfuit.  rrequenofilmusenim  vfusell  intcrdiclorum  recupe- 
ratuix  pollellionisjprxcipue  verbex  poiitificioillo  Canone  Redtmegr^ndMy 


•  E  R  R  O  t  S  E  X  T  VS.^ 
Deformulii  fcnfcuti^  feretidAj;rp  crtditore  l^^otl^ecarto  foffeftonem  profrfnm 
*\t;ihCArite  ex  cfnujitta  cor^itHtt  S  btnefici&ie^t 
"jl^.C.de  acotitr.pnfftfi: 
^       !  T'»  Ti  f  hypochtcario  poIlcGioncm  propriam  auocatf 
eic  liiunila  colbcuti  &  benehao  le^n  vlt.  C.de  AC^utr.poffefi. 
e.ifcrxr.-a:  fci  tctKP  fortnula  t>bferu;ui  a  kidicibui /oiec,  vt 
V-^\)(nHtri  mafWtttT^du  elle creditor6 in pigr.oris  Uu  pollef 
li'orc,t.*rti>din-ehrK^crentuT(im  itire'p'g»  oiis&:  hy^oihecr 

 .  tiiiaH?T!dplen^&  Tntegiefaosfndiinocnt.Alicer  q  feruari 

folcAt  L^nfri  hv^ocltcftitir^fl<fHo'ixercecuv.  Tnnc.  n.iubctiircrcditormitti  in 
p6i!efsionein  reTnbHgatar.non  retincri ,  quia  per  iiypochecari&  crcditcr  non 
iiiatli  ]^ll'd^rc^iein  .tuocac>(ed  alienam,id  eft  eam  quq debitoris  fiiic  cempo- 
rc  pigrroris  (^oj^tradH,  &  quie  nunc  penes  cum  elt  qui  couenitur  liuc dcbicoi 
iiieht  lineahus  reaqnepragmaciconrm  non  infuDt!lis,li  dirs  placct,dilbn- 
dbio  ife  obferuacio  ^ndicula  rm^jac  fibi  ipfi  repugntts-Nam  li  cftedu  Jp/il, 
vr  par  HV^inngi^.qt^arnA-tnuftiiforn-  uKt  verba  colldcres ,  quid  nbiccro  reiirn 
an  crcditor  mrffKitcncatur  in  pollefsioncrei  obligatap  iurc  jpfb  pignoris ,  an 
verb  in  poflenionf  iJ)a  code  iureirducatur?An  n6  vcroq;  cafu  agittanqu  .m 
creditor  hypochccarius&  liiie  policfsioi  6,liue  decentione  illaqu^  pcnesad- 
uerfarium  ^uit,auocat  iurehypothecatij  crcditoris;An  non  vtrin/if  formuJc 
idemetFcdusell  vtnon  prius poflefsio ab  eo auffcrri  pofTic  ,quam  ipli  fijcrit 
'  fatistadhi?  Qindn»  etgo  vtro<];cafih  cad^  cxccptJone  rcpelietur  noji  fada:  ex- 
•  <iifsionis,ciun  ca  cxccj^cio  uxtetba  hr  adiicEiiifr  omnes  hypothccafios  credi- 
V    •  .  toies 
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tores  ptgnoris  PoneOiooeiti  petict^fnte^  jR.clpoiidcbi&  (wtii&jiKz  (ktnuni 
exccptiom  illi  locum  cfle  il  is  qoi  coiuiciutut'  ccucra  poflidcat ,  8c  prxtcfeli 
coiiucrniatui  non  (blilni  ab  hf  potheotcio  crcditorc » iol  cu^m  h)  p  o  whecada 
a^'atic;cum-autcm  ^reditoi-  propn'anrpoir<;/7ioncm  auocai  propi^clauni- 
lain  conftituuex  hcv\'^dolegtsvltim£  C M ^^Mir,^Jfe0.  adboiiCm  cxetceti 
guidcm  a  crcdicoic  liy pothc\;uio,  fcJ  won  hypochfcariani ,  neccontrapof 
icllbrenijicd  a  poHcIluic  aducrfus  cutn  qui  r.on  pi^llldct, ot  adnir.ani  Ju!  i  - 
xacdcccncioncni  haiict.IIgo  vcrbaut  nonintclligo  quidtibj  vcL>,  5ucin\ci 
bis  iudis,  <5c  nicre  nu^aris.Nam  fateri  tc  nccclle  cll,  vel  aclioneni  jllam  cjua 
crcdicori  hypothecario  dari  vis  ad  auqcajidam  propriairi  pigr.oiis  poilcfiU;- 
nS,effeAuiplbc(Ic  Kypothecaiijt, yel  laltemfiednoiipolsevcva-aquecon- 
Mcnuo  iuhii(iat,id  eft  pign  ori)E,&  ccanflatar  perconfticutii  poAe(sioni«.Si(]ui 
46  contcndisjciuod  ^Sc  veru  e(l,crc<litorcm  qui  po(l  conucntiitfi^  dc  pigiiorc 
cauicObipcrclauruU  conAituti  iioc  iprofailuefsepigi.ofis  po(TI(]bicm:rcc 
tamcn  iuspignoris  amiltiIc,quandoquideiV)  nec  pignoris  poGeGionc  hahet 
niil  tanc^uam  pignoris,  id  c!t  quia  pignus  habet.QiK) J  li  hjrc  non  funt  colra- 
lia,Crcditc-re  pignushabcrc^v:  pignoris  polIcfTioi-c  cur  erunc  inagis  dJa 
cotraria  crcditorc  ^  hvpothccaria  cxerccre&:  lua  pF^tioris  pollc/l;onc  Cue- 
ri;Aiic  i\  Ci)Crarianon  funtjcjiudni cadem  adtioncvtrunKuic  co:  tu  eri pocc- 

Jit,vt  &  hypothecariam  excrceatex  qua  parte  crcditor  efl ,  6^  |  ollefsionem 
^  uam retuicatex<]iia parte po(!crsor:QuaMil ycr6 forniula incam rcm  hptior 
esccogltari  potcft ,  hoc  e(l  ad  pienoris  &  pofscisioius  iura  finiul  vindicaiida, 
<^uam  ii  creditorpec  iimphcem  iibclium  petat/cmanutencri  in  rci  bbhgarf 
pofsersione^vt;  eam  pignoris  iure  retincat?  Vides  enuii  hoccafu  agi  no'  mo- 
db  dc  poiseIsione,fed  etiam  de  iurc  pi^noris,  cum  ii  iuspignoris  nullu  pro- 
ponerccur,nulJaetid  fubcflct  caufa  rctinenda!  jx)fscfsionis  quic  pcr  claufula 
coftituti  propter  folu  piginis  tr.innatafuiflet.  Proinde  c]uantuir.u)s  propo- 
nasintcntatu  c]uod  vocac  remcdiii  legtsvUtjntt  C.de  ac<^.pc{f.  propnamque 
«on  alienam  pofscfsionem  a  creditorc  aucxacam,fatctite  oportet  niliilomi* 
nttshyoothccariamquoc]uea<Ctionem  iniudiciumdedudbaincelligi.Qufppe 
ttttx  nihllaUudcft  <pam^a  pignoris  aut  c^uarproptcr  ius  pignoris 

T*iajr.Cofife^ns  igltur^^R^^^ii^^  hod  edam  cafu  repellcndus  lit  ctCdi- 
'  tor  cxcepuone  fiayS^^ 

la  iritcnictiifset:  Autcxcoiitrffi6^ri'cxceptionem'haric  id  imjf^i^t  qnbdis 
•  iplc  qui  agit  pullciror  cft ,  hegaidum eft exc^tioni lodim  fbre,tamctli  pcr 
hypothccariam  crcditor  in  id  agcrct  ,vt  in  pighoris  poiselsior.em  inittcre- 
tur :  quia  a:c]uc  vcrum  cft  Iioc  cafu  illum  a^erc  qui  vcrc  nofscfsoj-  elr.  Ncoiic 
emni  ex  eo  quod  petit  fe  in  poilcilionfi  mitti  ftiti  potelt  infcrri  vcllc  ic  pri- 
'  iiahcommodbpo|fse(s^^^  cIaufulam,jC«iiiftitutf, 
^ialUri  &  aiu  cx  co  ipicrCortcraAi  in  quo  clau/lila  i  ilaincercacft ,  &  bra^t^ik 


corpornlcm  iJiani  cs:  aiininamdctcnuoncm  qu.r  pci 
6^:  rcalcm  polldsjone  tam  naturaicm  quam  ciuilc,  cpam  ^  tcpore cor.tradli 
■  pignorjs  nadus  fucrai  pcr claufulam  collicuci.Nilnl cnim  vctat  agi  (iirul  M 
.IctincrciampolIlTsiOnchi  ciuilcm&:  adipifccndam  natur.:icm,vt  Baitolus 


'  (iC  alu  ura^ant  ad/ff^/wi.  i^.w/tJc/T/i.  taudniani  pcr  rctCTjaonem  ciii: 
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poircfsionis  lu'  cfl  .KJipifceTufT natur.  I is.Mulro  ic^icar  niagii ci  qiii  non  mo- 
cl(Sciuilem,(cJ  ctiain  i^auu  alcm     icalenj  jyolleisionem  laiii  habetpcr  clau- 
rulamcO'iiticua,permittendun:eritvc  eaietcntaj>etat  & adipifcati.r  alini- 
nam  qux  pencs  aducifariun)  teperitiir.  Nam  6c  m  contrariu  limilitereucnic, 
vtqui  propriam  atiocac  po:lefs,aiiem  cx  bcncfiao  Lvlt.dU^tfHfr.poJfeJI.  li- 
ccc  iuhil  aluid  pccat  nili  vc  in  pigi^ons  pollcrsionc  retineatur,hoc  ipfc  tamen 
peterc  ii  i.clli^atur  nncu  fc  d  aii.iir.ain  jllam  pollcfsjoncin quam  liabct  ad- 
ucifanasialichjui  noii  potelldici  quisaljus  ciulinodi  ad^i^ms  efttrdVus  futu- 
ras  lit,  qiiandv>vcrumctt  a^iucifanum ,  Iicccre  vera  non  pofsidc.iC^ian^cn  a- 
lihin.im  is:  corporaJcm  habcrc  polTcrsioijcni  ,qax  fola  vera:  pollclsioriis  co- 
tunilundame  luni  cll.  Qmninio  Itacimacqueisquicomodorem  dedr.c: 
incipic  vcllc  libi  habcie&:  vcru  pollclKa^  prohibere quamuis  nulloiureiii 
faciat>camen  incipic  proculdubio  pofTldciC.     Idcoque  canquam  Ipolfaror 
conucnicndus  eiV  incerdi(!iis  auc  aclioi.ibus  rellicutoriis  vt  pollcflioneni 
qiiam  e/ipint ,  rcllituat.  Itaquc  qiianmis  admittercin  quod  femper  negabo. 
luUiiiMni  conliiiutionchidluni  cl]c,vt  hoceuam  carupollcflio non  aiiutta- 
tur,eiufi.]uc  rcti:  endx  lus  faluum  lit  veccri  pollcllori,  tanien  facendum  ell' : 
vd  muitolutliniano,alininam  /aUcm  pollcinonemcidccflc,  ac  proinde  rc- 
ftitui  dcbcre  ab  eo  concia  qixin  ngjc  incerdifto rcdncnd^ polIefiionis.Ec  ve- 
ro/iisquj  diredamrci  viiidicacjoncin  exercecpollefsioin  lua'  rcnur.cialfe 
nop  iiucliigicui  jVC  (ciiptum  cll  in  l.naturaliter  xi.^.mhtl commHne.D^de  acf 
fojftfitori.  quancominus  poflefsionis  proprix  rccmenda:  animum  abiea/!c 
ciedci  dus cricis ,  qui  in  id  egit vc  cain  qiioque  polTclsioncm  tjuam  aduer/a- 
lius  habuic cjjualUcunquc  illa cHct  nancifk.cict:ur;  Quan^quam  li  quod  Kicd 
fatcri volumus ,  is  qui a  dcbitore  lem  comparauit ,&  cX  iufto  ticulo Iiafccrc 
cccpit;  etiamli  verus  pollcllor  noi.  clltc i^cllc  autcni  non  diibico}  hc  c  ip/o ca- 
men quod aiininam  )llain  pollcfiionem  exboiiafide&:  cuiii  ciculo  naitu^ 
fiiiflec,  r.on nijiuis  di^  us  vidcrctur  qui  cxccpcione  ordjnis      non  faflj: 
excuflionis  caudcrcdeberctquam  n  vcrcnec  cancum  nacura!icer,/ed  eciam 
ciiuliccr  poilidtrcc.    Cur  non  cnim  co<icm  auxilio  ei  fuccurramus  qui  alio- 
quinidem  damnum  pallurus  fic  quod  pacerecurii  verus  poflcllbr  e/lec,rne- 
raquc  hyi  othecana  conucnfretui?    Nequc  ei nm  odio  ».redicorJS  auc  h>  po- 
thccai ia- adionis  indu^Vair)  luftiniarus  voluicordinis  excepcioneni  jfcdfa- 
uore  untiim  ccrciipoflclfotis,ncpollelljoquam  habcrec  qualifcumque  illa 
duinmod5  iulka  eucc,ci  eriperecur  pcr  crcdicorem,cui  ex  ahis  boms  debico- 
ris  a;quc  fatiflieri  poflec.  i\cqui  idem  huius  emptoris  fiuor eft,idcmquc  da- 
mnum  &  ihcommodum  li  e..  re  cuiam  bona  fide  comparauic,carerc  cogacur 
vtcredicori/atu1iac.Plancqnc  abfurdum  fueritn.eciri  fauorem  cmpcorisex 
aftionc  credicoris ,  quomodo  pcagmacici  faciuncoui  ordinis  exceptioncm 
ei  accommodauc  aduerfus  aed'Corem  agentem  «)  pochccaria,  Iic^t  pof 
feTIbtcm  fa<Shim  cx  chufuli  con/tituti ,  non  ctiam  li  propriam  poflellio- 
ncm  auocet  ex  beneficio noujc  conilitutionis,lii.8c  agac  canquam  ctcdi- 
cor &  ad  eum  fincm  vc  pignoris  lurc  pollcfiiurem illam  rcdncac.  Quam  ob 
cau/am&  huios  abfurdi  cuitandi  gracia,vidicxpragmaeicis fubcdjoribus 
nonnuIlos,qui  eam  folknnem  tiua  diximus  fercrd^  inhac  a(ftione /cnten 
ti^formulam  nonprobarenc^/ed^iceiem^d  fligandam  non  fiadV^excufiio- 
lus  exccpcioncni  de  nudacaufa  poile/iionis  &  ai^qidu^  proiliuidandu  efle, 
nulla  pignoris  fa^U  menuonc.   Sed  n^  i/li  faciunt  mtelligendo  vc  nihil 
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iiitcJl igaiit.  Quali  ver?)  ius  vllum  pollclHonis  habeac  crcdicor  tarquam  cre- 
dicor  nilJ  quatcnus  hypothecarius  rauone  pignorisita  contra(5ki ,  auC 

quali  poflit  fcparari  cfaii/iilacortituti  qua*  nccefsona  eft  a  pignoriscorucn- 
tione  c[ux  ci\  pnncipalis.  Et  vcrb  an  non  in  fcntcntia  cxpnmi  ncccllc  eft  lus 
cjuod  modbdebitoii  compctit,(cd  ctiam  cuilibct  pollcflori  lucndx  pol- 
lellionis  fi  lucrc  pignus  vcht  oblato  omni  co  quod  vid^ori  dcbccur.  Ficn  cr- 
go  nullomodopotcft  vtdc  iurepignorisnihil  dicatur, &:  cofcquentcr  vchy- 
pochccariam  no  exercerc  videatur  qui  pollcflionem  liue  proprjam,liuc aiic- 
nam  nuocat  iurc  pignoratidj  crcditoris.Nam  qucmadmodum  hypothecaria 
cumulan  poteft  cum  interdidVo  recuperand.T  polleffionis  vt  omncsconlciv 
tiunt ,  ita  &:aim  inccrdidto  rcdncndarqiiotiescrcditoragcnshypothecaria 
"ponidct  ,ncchypot)iccari.im  cxcicet  nih  vtaliiunam  auocct  dctcncioncm, 
line  qua  nec  frudus  ex  pfgnore  vllos  percipcre  ,  ncc  pignus  diftrahcrc ,  va- 
cuamc]uc  cins  pollefliencni  tradcrc  potcft,  Quidni  vcrt),cum  &:  intcrdidla 
iccincnd.T  &  adipifcenda!  pofteflioiiis  cumulari  po/Iint dummodb  ad diucr* 
las  polllllioiusfpecics  rcfcrantur,vt  diximifs? 


ERRORSEPTIMVS. 

De  creditore  4uocante  propriam  pofifiionem  implorato  heneficio 
claufuU  conjHtutt^onetiamlegisvltima 
C.de  ac^uir.  pojfefi. 

;Vlco  pragmacid  putanc  crcditorem  qui  pignoris  fui  poflef^ 
fionem  auocarc  veht  a  tertio  pollellbrc  vt  cftugiat  pciiculum 
excepuonis  ordinis  qux  tcrciis  pollcilbribus  accommodatur 
noniohlm  propriam  pollefsioiiem  auocare  debercimplorato 
in  eamrcm  bcncficio  claullihc  conftituti«Icdeuam  obieiuan- 
dum  id  deberc ,  vc  benefidum  imploret  quod  induduin  eft  c6ftiiuciunc  lu- 
ftiniani  in  l.vIt.C.de ac^uir.pojjefi.  Sic  ciiim  fentiunc  claufulam  cpnftituu,b- 
cdt  proiit  ad  icquircudam  vcram    rcalcm  poiIe(non6,prodeiIc  umcn  non 
poue  ad  hoc  vt  (a£ko dcbitoris poftelsio  iiiterueni  non  potueut;  alieuato  pir 
gnorcnifiluftiniancae  quoque  l^sbcncficium  imploretur.  Etfancfatea- 
dd  cft  folam  luftiniani  cofticuuonem  illam  eHc ,  non  dicam  qux  hoc  ius  iu^ 
duxjt(ncquecnim  hanc  conftitudonis  icnccnciam  eilc  vnquam  admifcrQ) 
fedcpx  huicerrori  (pecic  iuris  induccndo  pcxtcxtum  attulit.  Sc(^tamcu 
flbfurdum  mihi  (cmper  vifum cft  cxiftimarc , Iianc  adkionis  &  fbrmulx  fol- 
Jennitatcm  efle  neceftannm ,  nec  fufficcrc  potcdatem  iuris.coniunftanp 
cum  voluntatc  adioris  ius  fuum  cxequentis ,  &  poilcision^  fuam  ad/crcnti^ 
Quid  enim  rcficrt  an  cxprefsis  vcrbis  an  fa£lo  ipfb  implorctur  bcneficiuujj 
lc^isi  Annonautcm  fans  auxilium  lcgisimplorat,  qui  co modo agit 
ahoquin  agerc  non'  poilct?  Igjtur  veriuscft  fierror  communis  pro  iurc 
jiccipiacui!,latiscflrc  crcditoriad  ordinis  cxcepuoncmdcclinandim, vtdf- 
cac  fepollefroicm  pcr  claufulam  conftituti  aut  qua  aliarationc ,  contcr.daj- 
quc  n6  potuillc  poficfsioucrn  fuam  (einlcio  intcruerd  fado  ucbitods ,  li^^t 
auxiliiun  legu  zltim4.C0d.tii  ac^uir.pojfejf.  nulluniodo  iinpiuicc.  Ebqys 
rciamfcr^  vtiniur. 
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VsMADMODVM  valetiiiieciiimoDiigsmo  t» 
debiconsyrion  folum  pra/cntia  fcdeuun         .  _ 

licec&-  indilhndd  lx>nis  omniDiis» eci4 fucui^^ ^HnllMihj^MBi 


  ^         ligutur  cx  luftiniani  conllicutionc  in  l.^lttm.C/^srgs pigmtr^ 

ohh^.  pojfiza.  reccptuni  cll  a  pragmaticis      indudVum  a  vulgarjbusinter- 
prcubiA  iur;s,vt  pci  claiirulani  conftiLuci  qux  gcnerali  bonoruni  omiiium. 
obli[;auoni  rubiici  folet  acvjuuacur  credJtori  pollcfsin  vmucrroruiu  bono- 
lum  non  folam  q\xx  dcbicor  eo  cemporc  lubuiUod  eQti^  ccid  i^ixx  poi^ 
qaadiericjquan  n£b  cranslacione  po(&lsionj5.nib.UUconfito     &  «ieiwtoc^ 
earfi  cenim  qoas  nondum  h^beCyfed  camen  Jiabiciicus  ed,  pdtefsor  quado^ 
GfBttdSattiSc  pigmis  ipTum  fub  ea  condicione  contiaiftji  inceHigiciir.  St  ttt 
iilz  peruenieiic  ad  dominijii  debicocis,c um  pri us  (ic  vc res  obLgaca  in  domi^' 
niohcdebicoris,  cjuam  vt  obligari  ^6(skd.§'^uod dinr Hr.Conit^^t  rnuivlicii^ 
pignus  fub  condicionc  acauiiendi  doniinij  coiut ahi  poielt ,  jta  poilelsio^ 
nem  fub  condicione  qualibet  transfan  polfe  I.ejui  abfenu  jS.^.i.  D .de aaptir, 
fojfejf.  Sed  vcreor  ne  hxc  dommij  6c  pollclfioius  comjparatio  interprctes  & 
pr;^macicos  fallac,cum  agicot  de  poOeffiotiepttcUlUiilain  conlbcuu  trans- 
.  ferenda.  Htc enim acqtiivendac  pofleflionis moduslic^c habil^ 6.t  ad  veraiii 
quoqiie  polleisiohem  acquircndam,tam^  fididiis  tfl^e^  cain  fsKtlilgjUH 
pc  vt  ea  cadone  pofleflio  cransferatur.  Nam  vt  fcriptum  efl  in  t-fmdjm^ 
X).eod.cdm  quis  coniVituic  fe  alicno  nomine  pofsiqeie«occeife  flft<e^i<linf^Tm 
prius  ilic  fuonomincpofsideat.  Alioqui  conllitucum  millius  rooitiMEicft'. 
Facit  autem  illa  claulula  vtqui  pofsidebat  dchnat  pofsidcre ,  Faciat^^nini 
poffefsorcnT.quammiam  vcro  fit  vnoinltamti  vt&  amittat  pofl^s^M^ptt^ 
cam  m  aiium,cranirerac,illud  camen  non  ;eque  todcm  inllanti  fieri  poc3 Yt 
dtincipiic&de/inatDo(sidece.Nbiienimiisnscancdm  iacio,ied  ipfaetiam 
nanira  fadt  vtlnecdle  (ic  pciil;  quaefitamede  po(ieifione,qu^i«mj  cci  pofCc, 
fiqOul^  eilein  sebii^onitAAsnatUrahbus^ncuci^  "onel&i^quiQjL 
itaprarce  tic  feconduni.  Acqui  ii  adraiccasclaufii£ttncon(]lici^npiif  MMnoL 
coprimilm  inRahtiquo  pofsefsioreiobli^t(  <^q!Ui>(ur'ei^Pol^d^odebi* 
tori,ilIu  i  etram  te  fateri  neccfse  eft  fieri  non  pofle  vt^viiquam  <ypiY|n^M»!f^iy» 
eoiproinllanti  impleatur  condiciO  fubqua  vc  podefsJotiansferrecur  a£hiai 
fuic.Eft  enimillud  pcrpecuu  in  adVibus  omnibus  qui  fub  condicionc  fiunc,v^ 
niiieo  primum  inibnti  qiio  condicio  implctur  cliedium  ipfum  pioducant 
•qncm  produceic  pofseiittipur^ia^h  elIenc,non  valeanc  :quia  nec  exiftens 


oondleio  oucouan^iJflKt  adfttt^  VC  putdces  ada yideacur :  concraAo 
nimicMlHeftin^^oBligacioh^  non  e»  co  ?emporc  qho  coudjdo 
implecur ,  /^'^kes^gfefft  dl%b^<^ndido4^^  vt  plurilu^  ^^mi^k^ 
ifhrayComtmm.e^^.&  j.  Nct  diuttfa  ratio  eft  Ummm^i^ 
*-^-ittaditionen^  rrafiifeltur  fubcondidonc.  Nafti  i)mtpcea£iit&- 
:  fyAtftinririftimr  yrA|>oflc&  goiid<f 
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DECAD.   £III>  EllROlLi        TH/.  \^ 
p^o/fquicrddidic  poUeilbcn^  iucquoniamexiibniscbiitiicio^&at  dunu^ 

xat  vc  cradicio  pro  purc  tacta  ijabcucur.  P^irc  autcm  fa£LiT.on  tcans'  '  of 

le(noiifi,nilLab  eo  fadka dlct qui  jpic  cum  pofliderec.  Ncc  quodforu-iJij  lije* 
tho  ceiTiporc  vcra  polIclTio  qtuxiualuicjej  qui  tradidu.quicqiianj  prodcrjc 
cauilain  cra nst ercud.u  p>lIcllioni5  non  magis  quam  li  poll  tr<uditior.6  puic  a 
non  polldsorc  taclam  pollellioaccci-IIilcc.  .Nccelleenim  elt  n  &:  voluncas 
&c  poccftas  translerfidqportcflionis  eoiuftauuadiitcjuo  trrdrtio  fk^ic  pioiiii 
dc  vt  c]u:rlita  u adcnu  pollcfilo  prarceduC  trar.Uait^oiKm  qux Hc  sii  accjpic^ 
tcm.Porroconlticutum  vice  ccaditoiiisdl^idcoqtie  dicimus  quod  ;^cr  prhgl 
matici  negantnon  abtcrex  conicitutupoilc  cransieirj  polleisionimjquain  \\ 
conlhtucns pofsidcat  co  ipfo  tempore  quoconiutuit.  Quare nccdimtcbor, 
poHclsionemeo  caiu  quoconibtucns  Lcmpore  coibtuti  poTsidcat,  trai.steai 
pollc lub condicione, non  iccus  acli  vcra  tiadiciolaclaellet.Scd  lioc  coter> 
doliue  veraiiucfi^traditjo  iJUercellcriC,uon,magisrub  condicione  acqui* 
Dcndjc  polIe(*sioiiispulIen\iiis£LnripolVcr*iuiieni»qu3iiuiiscxpc)lU4t>o  ca  poii 
loisio  acquiracurconitiucnci  ,qiMinii  aikum  fuillec,  vc  pur^  crai .slerrctur 
pcreum  qui  nonduin  cuiic  porsidctct.  Cocraliciidi  pignoiis  iongc  alia  cau^^ 
lacll.Niiuienimobftatcjuominuseodcminilami  &:  dominium  acquiratur 
dcbicon,&:  pignorisiureoblieecurcreditori,quutam  dominii  qiiam  pigiio 
ri$  acqoiikio  iuris  potellr.cent  :lus  aucemeodem  inllanci  vtrumque  coni— - 
inodc  opciatur  :  Ade6  vcquod  magjs  niimmell,ilplurcscredicorcsconcup- 
ranc,quorumalcci  caaumhypothecam  cxpriuileigio  liabeac,alccr  non  ni- 
ii  cxpreCiam,  praieratur  is  qui  tacicamliabetqualicaullam  pignorisprafuo- 
necicvt  Papm.  aic  in  l.fi  ts  ^mLDjit  iur.fifcA^  cuius  renceinia&  rationc  fcii- 
oftmm/,i.Comf£l:cMp.  i  kAc  polleisio  non  cransfei  tur  iuris  poteftate,icd  fado 
nomimvd  eftpcrcradidoncm  autquid  aliud  quod  fit  vicctraditio:us,quo- 
niain  tota  fadheft  I.deni^e  if^.D.^Mih.excMtf.maior.  Fafta  autcmpiura 
qux  aliquam  intcr  ie  ordinisretioncm  habcnt,non  polfuntad  vnuin  idcmq*, 
inftans  acc6modaci,quia  natura  no  niiiint6porcopcratiir.Itaq.  roncluden- 
<iam  cft  claufulam  conftituti  appofitam  in  ooligationc  bonorum  ommum 
pracfcntium  fiiturorum  prodcllead  tcansfcrcndam  poireisionem  bono- 
iiim  pcjeiencium  duncaxac^non  cciam  ruCiirorum.  Obfeiiiandum  autcin  cft 
ica demum  prodclfe  li  prqfens  fuecic  auc  iciens  atic  volens  is  cuius  nominc 
confticutiun  cftpofsideri.  Nonctiamfifuerit  abicns,ncc  fi  proeonotarius 
ftipulacus  lic,iique  ftipulacionem  ratam  habuerit,quia  non  potdl  quceri  pof 
(elsio,niii  aniino  &  corporcVtrumque  autem  necefleeft  intenienireeoipfo 
inftand  quopolleisio  expacceconilituencisamictitur,  vt  habilesiint  tet- 
niini  aquo  &c  adqu£m  ncc  inhabilc  medium  vllumfitad  transiercnda  pol^ 
ieisioiicm.  bx  quoeciam  vulgo^pragmauciscnatur.  Scd  nos  dc  coalias 


plwibusu.  1-^  -.1      j..  ,  ,  .  vj  ,  . 


E  R  R  O  R    N  O  N  V  S.  .     ,  , 

\l  .  Jf    >■  i-     r-,^^  ^  /..^         I  ''  »i  ..'^."i  A^-^t.l 

DeprieMrtapcffeffione.  v  . 

N  T  E  R  prccariam  poflcifioiicm  &;eam  quap  per  clanfulam  c<mi- 
ftuuti  acquiutur»  uiulcum  iuceifft.,  Noii  enim  ficuu  conititutm 
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S8      ANT.  F  A  BRI  D  E  ERROR.  P  R  A  G  M, 
iu  Sc  piecoiia  traiistert  nacuralcm  verainijuc  pollcdionan  icalem,(e(l  ciiu- 
lcni  dai.cax^c.  Et  dillcrCDtix  tatn»elt  ,<.]uoniain  qui  leaiicno  nomniepol- 
lidcrc  conlliiuithoe- ipfoderinit  poflidcre ,  is:  alium  lacic  poircllbrem  ,  vt 
proxinic  diccbamus.Promdc  traiisfert  cain  jpfam  polldfionem  aiiam  habe- 
Dac,&:  qualem  habcbat,  id  etl  cam  naturalcm  cjuam  ciuilcm ,  loJa  exccpca 
corporali,&:  vtvoiant,afinma,qUvTcumtotaextatto  &  dccentione  jpia  x- 
ftimetur,remanecj>enes  conftitucnccm  qui  aheno nonui.c  Jn  polknioiie  clh 
Qurvcio  Fatecurieab  ahoprecario  p)mdere,  is  tacit  qujdem  aljum  pol- 
fcilbicm ,  fed  ciuiliter  tantiim  non  etiain  naturahtcr,  quianon  dclinit  wiic 
polTidcrc ,  fed  eam  camen  pollcdlonem  quam  retJJict,  vuiclibieupi  pollc 
per  c.im  a  quodixic  (e precarib pofllderc.  Sic  cmmpragmjucinoitri  poll 
vulgarcs  inccrprcces  ratiocinantur.  Rcclcrcan  fccus,aiio  ioco  vidcbnnus 
cumdcnaturaii&:  ciuih  pollcflionc  iitius  dilferemus.  Hinc  auccm  prag- 
macii.1  inti?runc,  (1  polleflloquam  debitorin  cTcditoccm  hypothccanu  crai:!- 
tulerat  pcr  prccarium  ab  eoipib  ir>teriicrfa  (it,  pcr  alicnationem  ionallc 
pignoiis  fubfecutam ,  non  codem  modo  coi ifuli  poflc  crcditori  ad  auocan- 
dam  &L  allcierdam  poflcflioncm  piopnam  ,  quali  per  conibtutum  puilei- 
for  fadhis  eilct.  Non  cnim  ipli  competcrc  bcficficiiun  conllicutionis  lu 
ftiniancx  in  l.vlt.C.de ac^mr.poJfe[s$cn,  led  intcrdictis  rcftitutoriis aut  atbo- 
rubus  cxciaordmanis  in  iocum  eonim  fubltituus  vccndiun  neccflanb  elle, 
vt  amilla  poilclTio  repccaair.  Mouentur  cx  co  qubdlnftinjani  conftitutiv 
dc lis cxprclfim  loquitur,qui  corporalein  natli  lunt'pollcl]ionem,idd^ 
vt  ilh  mtcrprctantur  vcram^  reaicm&:  naturaicm.  lnquoiai;cparumrub- 
uiiter  facere  mihi  videiicnr.  Nam  cumiJ  vnum  tota  liLi  icgcagatluiiinia- 
nus  vtprouidcat  nc  lemel  qu.^fita  pollefsio,  ex  dolo  &  mahgiiitace  oiJi 
pcrquemretincbacuramittipolsic,  cur  honcodem  iure  vtctur  is  quiper 
prccarium  naduseft  ciuileni  polIcGioncm,  vt  eam  libi  adlcrere  pofsit&ic- 
uncre,quo  vterctur  ad  veram  &  nacmaicmpoflefsionemtuendainii  eam 
per  conltituti  claululam  nadus  eilet?  An  idco  fortallcquod  ciuihs  poiref- 
iio  cum  fola  cft  &  fine  naturaii ,  iacihiis  amitcatur?  imo  vci'6muitodifli- 
cihusamicdcur,quiapcndct  totacxanimo  pofsidcntis,  nec  proinde  ijiicio 
inuitoque  co  poteft  intemeriti:  Amittitur  qujdcmftatim  atquedcliit  ellc 
vuhs  &  efficax  ad  naturalem  ipfam  polIeision6  .nuocandam,vtputi  G  is  qui 
auiliter  cantum  polsidebat  (ciens  ab  aliofuiilc  occupaca  naturaicm,eani  re- 
peccrencglexent  vclpcrtriduum  foli^m,  aut  li  pcr  decennium  naturaiem 
iliam  polIcGionem  dcfcriierit ,  vt  noftri  poft  Barcolum  tradtantin  Ay<//#« 
40.  §.  I.  De  Mctjuirend.pojfefiton,  quoniam  nis  cafibus  videcur  deelle  animus 
retinendar  pollefsionis  ,priore  quidcmcalii  proptcr  negligcntiam  pra'ien- 
tem,  pofteriore  verb  propter  obiiuionem  ,qux  ex  dccennii  iapfu  prarfuini- 
tiir. '  ed  quandiu  fupereft  voiuntasillaretinendac  pollefsionis  ciuiLs,  num* 
quam  intcrrupta,  vtiquc ciuilis  poljefsio  fiiua  eft,  nec  miniis  remedia  com- 
petunt  ad  eam  retincndam  &  naturalcm  adipifcendam,quim  copctcrent 
nacurai^  ipfam  aut  recinendam  auc  rccuj"»crandam  fi  cum  ciuiii  iimul  qusrfi- 
tafiiifset.Na  &ci\m  is  qui  naturalitcr&  ciuiLteipofsidebac  turbatur  in  na- 
turali  pofscfsioue  aut  dciiciturV^ion  alia  rationc  iuuatur  interdid^  reci  nen- 
dxaucrccuperand^  pofselTlonis,quaniquia  recinec  ciuilem,qua  amifsa  pro- 
ptcrintcrruptu  aninium  polll<Jcndi,nuliapro{c6:b  naturaiisauc  retincnda: 
aut  rccupcranda:  ratio  fupereflct.  Numqua  cr.im  ci  fuccurritur  qui  proprio 
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fii£bo  aut  volutate  ruadeliic  pofridcrc-.Ncc  mouercpi:u;maucosdcbuitquod 
lulliniam  conlbtutio  conl  pcrfonasdjlertc  t6plcckitur,quicorporalitcrrui- 
tbi  iinc  polTellioiie.Na  pollcrior  pars  confticutionise^iv  ccer  demolcratid  co 
pertincre  vt  li  ispcrquc  noncuii.ccrpimuspollidcrcncgligensfucricinac- 
quircnda  pollelTionc  qui  cx  mandaco  nolbconobis  acqii:rcrc  potuit&:  dc- 
buic,noccacrobis  cancgligcta,quiafacjlius  illud  admitu  poceltvt  pcr  aiju 
nobis  nihil  acqu:ratur,  quam  vc  pcr  abu  nobisdamnu  inicracur,  Tocics  igi- 
tur  Uiftmiani  collicutio  prodcric  quoticsageturdcrctiiicdapolIefTionequx 
pcr  aliu  lam  acquilita&rctenta  poltmcdu  ab  codcrelida  aut  proditafit:nui 
jum.n.  cx  eiusdolo&  malii;nicaie  prxiudiciudorainio^crcrari  ojH)rtcbit, 
necquaii  inccrpcllaca  poircUioncvUicapio  quoqvmccrpcliaca  vidcbicur,qua- 
diuea  pollclTioabaliooccupata  non  eric,qucmadmodu  u\  fupcrioribus  ex- 

J)licauimus.Cxccru  idcm  obcn^cbit  non  iolu  ii  corooralis  &c  aiininailla  poi^ 
eilio  ofccupaca  litjfcd  &:  fi  nacuralis  ciuilil'q>  polleilio  liiic  corporali,  &  cofc- 
qucntcr  li  cuiilis  tanciim  iinc  nacurali ,  nmunim  vi  ea  poilcftjo  qua*  iam  ac- 
quilica  crac  liuc  ciiulis  tantum  fuit  iiue  naturalis  &  ciuiLs ,  retineatur  cjualis 
fuicJ\lioqui  ncc  illudericadmicwndu  quod  pr.igioaucj  camen  omncs  hacfi- 
tur.  ProdclVc  lui\iniani  lcgi  ijseua  qumonnilipa  conltjtuticlaurula  fiw^ 
iirc  poilcirorcs.  Etli.n.vcru  ci\  pcr  conibtutu  traiisfcrri  polleilionc  non  ino- 
do  ciuilc  fcd  cua  natusale,vcram  &c  realeni,corporalis  tamen  qu;E,vcdJxi,ni- 
hil  nili  aiininael^  ciim  cx  corporc  tota  jdlimctur,non  transfertur  ficuti  ncc 
pcr  prccariu.ltaquc  quod  ad  hanc  rem  pcrunct  nihil  hxc  ab  illa  diltcrt. 


ERROR    DECI  M  V  S. 
Si  poffej^to  per  conftitutum  d;  prccartHm  JtmMl  ttAnsUta  ftt. 

O  T  A  R  I  o  R  V  M  hic  crror  eft  potiiis  quam  poliriorti^ik 
vcriantiu  in  foropragmaticorum.Solet.  n.nottuijfclauiiiiam 
conftituti  lic  conciperc  s  vt  qui  aliquidex  bonis  luis  alienat 
vclobbgat^conftituat  fc  ca  rcm  &  aiicnonomine&:  prccario 
ptiiCdere  :nimirum  vt  6c  apuore  &r  cerdore  modo  vtantur 
transfcrSdx  porteilionis.Non  aniraaducnitcsficrin6pofle,vtp  precaciu  & 
conititutO  iimul  polTeilio  trjsfceratur,propcer  diucrfa  adcoq;  rcpugnancem 
vcriuiq',  clauful^  rationc.Na  p  c6ilicucu,vt  in  fupenoribus  a  nobis  djfputatu 
cfl:  116  moilb  ciuilis  pollcflio  crasfercurjfed  eua  nacuialis,vera  &:reahs,omnis 
dcniqi  exccpca  corpora  li  &  aiuiina.Pcr  prccariu  verbfc^a  ciuilis,rcniancnte 
naturah  &:  rcalipcncs  cu  quiprccarjbpoiIidet.Quomodo.n.prccari6  pof^ 
iideret ,  Ci  nuUomodo poiIidcrcc?Eiiimucr6  noy  iicut  ahud  eil  poilidcrcjaljud 
nomine  aiicnopofsidcrc,vtaic/fAf  ^uodmeo  17. D,de acfu.poj/.  iirailjtcr  dici 
poted  aliud  cflc  po/Iidcrc,ahud  precarib  p(^rsidcre.Quippe  pofsidct  etia  ille 
qui  prccano  pofsidct  quauis  cum  hac  adiedione  prccaiij:qux  adic^o  facit 
ducaxat  vt  ci  poiTcGio  1  ua  fidciVe  no  dcbcat  cotra  efi  a  quo  poisidet  prccario: 
au^  tamfi  cotra  alios  procieft,quemadmodu  c6tingit&:  in violcta  &  in  clan- 
aeftinapollcfsionc-.qua:  vuaquc  vcrapolIefsioe{V,&  adcaullam  interdidio- 
lum  vtiiis,licct  fitiniufta.Solent  namquc  trcsilla-poGidcndicauilxcoiun- 
gi  codemqucicre  in  omnibus  iurc  cciifcri,ii  vi,aut clain,aut  prccari6  pofsi- 
dcatur.Igiturqucmadrnodum  ficri  no  potcft  vt  vnacadcmq;  pcrfona  pofsi- 
deac  naturaliUT»  &c  aon  poiiidcat  natutalicer,  ica  ncq^  illud  admitti,vt  dao- 
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fult  cont^cuti  coniung.nur claufula  precarij  ad  uansFercrdJ  policfllirtni^lR'' 
An  ctgo  li  vtr.iq-,  adhibica  lic  pcr  enorem  «S:  imperi  ciam  fiuc  noiari)  liue  fti- 
palacoris,tr.-ir.llatio  pollelTionis  impcdiccup  Mniime  veio.  Abfurduni  enun 
lir,&:  prrccr  concrahcnaum  voluntnccm  ,  precarij  claululam  non  niii ex  fu- 
pcrabundanci  adiedtain  quo magis  polleflio  cr.ir.steranir,fiicerequoniiniis 
tranflacaviJen  polTicpcr  conllitucum  ,  qaod  m  camrem  non  modo  vule&: 
erticaxcircfed  cciam  fuflicere  potuic.  Kam  &  dici  felec  in  ijs  qnar  diuiduam 
&  feparatam  habenc  ratioiicm  vtile  per  inucile  non  vitian  l.piMuitzc^.  D.de 
t//ir.Malci\mcamcn  intcrcft  quibus  verbisdauliilaconllicuiifitconcepu. 
Nam  fiqiiisjvc  picrunqucfit,coiillicuctiLfe  precariopoflidcie,non  vcra<juc, 
led  fola  precarii  dauCiila  m«rucj\i<Vc  Videbicur,folaque  polleilio  precana ,  id 
eftciuilis  cranAaca:Non  itemfiquisxronfticueric  (ellipulacoris  nomine& 
precario  poffidere:Hic  enim  duplex  ciaufula  dl  ,'c6ilicuci  prima,precanj  al- 
tera:&  hoc  cafu  obcinent  qjuse  nunc  diximus.lca  ficplerunque  vt  notarij  quo 
pluribus  verborum  ambagibus  vtuncur,vt  cumulauscautionibus  magis  cau 
tum  fit  ftipulacori,ei  pocitis  noceant,  quia  vim  &  fignificauonem  vctborum 
qux  turcconfultorum  propDa  d\,non  intcUigunt.  Idenieuenit  cum  in  obli- 
gationcautalienationebonorumomnium  adiidunt  ne  quid  prxtcrmilitlc 
videantur  tttm  fnohltum^efuam  mm0lftltHm.F3.cit  enim  ea  adietbo  vt  iura  &: 
a£bones  non  comprehcndantur ,  quia  neque  mobilium  neque  immobdium 
appcUatione  continentiir,liccc  adic6him  lic  y«or«f»«rwf «f,cum  teniam  bo- 
norum  fpccicm  confticuanti  mobilibusjfic  inimobihbus  omnino  diftin- 
ilam  &:  ^cparacam./.4/>i«f      i^.^.i. reiw^ic.Propccrcjuam  cauirain/I 
1)onorum  hmplicicer  &:  indift  inilc  obligacio  aut  alienauo  fiidVa  eflcc,  nemo 
dubicacqiiincciam  iusAiS^^^oiicscomprehcndcrencur.  Sanc  inpropoiira 
quxftione  De  polfeflione  per  conftitucum  8c  precarium  cranflau  li  diuerils 
tcmporibus  dcbicor  conftjtucrit&  precario  rogaucrit,aliud  dicenduin  cni, 
atquff  infpicieiidunviuid  prius  hStuin  fit,  Vt  quod  nouiflim^  fadum 
critjid  folum  ootineatquaii  a  prioreconuentione  rcccf^ 
fum  Cit  per  poftcriorcm  l.fi^uis  ^tntc  condH" 
fcit  10.  Z>'de  ac^wrind. 
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ERROR  PRIHVSL 


*2>r  crtiBf^h  hereditariopoffejiione^  prnriam  Muie^g  eii  elMtfiitdpn^ 

'    '        flituti^endenteirtftMMdtfciipitm^henofum.  ' 
^  ^**^  -^Oniv  NGEND  A  crunt  quae  hoc  capite/cribemuscu  iisqu^ 
•ItriplunusM;».  i.  Decadts  ftipertorts.  Solct  hy|  othecarii  crc- 
ducjrcs  quoiunoniinedebicor  coiiibtuJcicpolsjdcrCjVtioilc- 
Jnisinucncarij  nioias    jncon^oda  cflugi.  nc ,  auocatcpropria 
Jpoflclsioncmcx  claurulaconftituti,ineamqucreni  nnplcn.uc 
"^JSSFj^^^^^f^^  Cdftimdooislqftinianc^^i»  Lvlt,C.de  ac^Hir.popfr 
m  mm  afliquiStiir  vt  dilata  quarftfone  de  creaiti  iuie  &  otfdine,iii  id  vlq  ue 
t^fiisquode  creditoru  oipniu & legatarioru  aaiohibusVnoeod^qiu-ia. 
diciocognofciec  pronuciari  pofsit,  interea  rednc4tpoflersiona  qua  fibi  per 
dcbicoris  coilicutu  acquificruc  Ec  quide  optinio iure,quia ctlm  ea poflcftio 
pcr  claiiliild  cofticiitj  crafl-Ka  fucric  a  debicore  viuo  in  creditorem , no  poteft 
yidcri  iiercdjUiia.Siq  ndem  hcicd'canuni  id  dicnnus  quod  mortuo  tcltatore 
meiushcreditacc  tcpcrjcui-.Repeririaucem  in  licredjcace&  poil  moi  tem  n5 
pOteftquAd  ipie^dlbnyiuecec  alienauit.Porro  illud  conftac  bencficium  /nue- 
Cirij  non  perdncrenifiidcauilain.hereditau^^   rerum  hcTedjcanarum ,  ncc 
ptotodema  lisabiuautiuribusnonhaeditaiiis  prodefleheredidcbcre.  I- 
taqoe  li  crcditorem  fic  agcntem  veht  hcwsfaexcepdoncfunimducrc,qu6d 
lam  carpca  fic  inftancia  difciirsionis  bonotam  definOi  in  qua  decrcdiiorum 
ommum  lurc  limul  &  femcl  Jif.cycari  opoiteatinenefllauclicndus.  NM* 
emm  conm;unc  habct  caulfa  poirerbjonis  cum  iurepigiioris ,  niii  haOienas' 
Vt  fi  ex  poftfaclo  apparcat  crcditoiem  hunc  auc  v&j,  creditorcm  non 
hlUIe,autpofteriprcui  cile  abii  creditonbus  quibus  non  "aliter  quim  cx  hu- 
JWttiprcdo/ausfi^^  piitualcredebeacius  pjgnoris,nihi'Iquehuic 

eonttimtarioprofitpoueino^  j^yja  eft,ideftpignoris  iure&primlegio 
Mftituta.  luatamenemecgitplerumqnedubltado^an  cnm  hoca£tiouis 
gencre  creditorfibi  pro/piat,  vocandi  iint  U  audiei^'  cacieti  ctedltoces 
qiiorum  jpoteftiptepBifc  qiiemadmodum  vocandi  cllcnt  &  auchendi  iipen. 
dentc  difciifsionisiiiftimtikp^ouifionaiis.&vtloquurtur^fidii^^^^  adiudf. 
caCiopecerecur.Ecpragmaticfputant,audiriquidemeos  dcberehintcrueni-' 
re  vciincikd li  vlcro  fe  non  oflcrancnon  polTe  moram  ficn  ab  hcrede  credito. 
n^mhi  nifi  propriam  polIcfTioncm ,  qiuc  amplias  hereditana noneft 
•iWwte  vcliu  ffc  alioqm  cucmat  vc  paioni  ci  proiic  quod  iwbcat  pro  & 
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cUufufeconftitucijquodqiclcniidapoirersione  agac  nonetii  depi^noru  Qu  , 
iurc.Praclcrtim  verb  liofterat  fatilTiationeni  de  pignore  cuius  pollellior.fa^  ■ 
uocacin  corpus  hcreditacis  rcponcdo ,  li quando  ita  rten  dcbere  iudex  arbi- 
trabitur.vt  creditoribusoninibusex  rcruin  hcreditariaru  diftradljonefatit 
fiat.Quodtamencuiuiniodi  lIt,non  facilc  polVuni  intelligerc.  Nani  cuin  pcf 
conftitutiini  non  aliter  polsictransterri  |><>(rcfsio,  quam  li  eo  teniporc  polsi- 
deatis,qui  fe  coibcuicalicnD  noiniiie  p(>fsidcre,vtoirtnes  conlentiunt,  quo- 
modo  fieri  oblecro  potcll  vc  laat  an  dofun€kus co  t^porcpollcderic,  nili  au- 
ditis  crcditoribus  c^tcris  omnibus  hypothecaciis;'Qui.d  cmm  fi  quis  ex  lis  an- 
icrior  tcinpore  pci  limilem  coftituu  claufula  polldlor  ia(Xus  rcpcriatur-  Ap- 
parcbitvtique  nuihusmom^tielle  polle  conllitutu  abeopolka  fa^lumcjui 
amphiis  nopofndcbatzidcoq^frulha  &:  nulio  lurc  auocari  per  ii\u  pollclsio- 
ncm,qua  dicctcfuam  nonpoGit,quamq,  nunqua  habuerit.Atqui,inquies,ni 
hil  intcreft  heredis  an  Iiic  aut  illc  crcdicor  pofsidcat^cum  no  eo  ma gis  fiitu- 
rus  ip(e  ficpofldfot  eius  rei  qu5  dcFunttus  per  c61\icuti  claufula  dclicrat.pof- 
/idere.  Sicut  &:cx  concrario  nihil  iiuercft  creditorisai^tcrioris  poircfiioncm 
cxdaufula  c61\ituti  h.ibcncisanpoftcrior  hic  crcdicor  cx  fimili  clauiulapQl- 
fefsionem  libi  adierac,an  capollcfllopelicsheredfi  rcmaneacquadiu  ipfeius 
'  f Lium  non  cxequicur,cum,fi  poftca  exequi  voIec,perindc  fic  illc  poHefsioncin 
fua  a  crcdicore  jpfo,acqucab  hcrcde  auocacurus ,  nulla  fcihcccci  obftacura 
cxccptionede  reinceraliosfeinfcioiudicaca.  Verum  cefpondcoimoquam 
maxune inccrclle  ht*redis  nc  fibi polTcfsio  pignons  per cum  autfcratur,qiri 
auffcrendi  ius  nullum  habcat,  cilm  cofummoco  fucurumfic  vc  coiporalis 
poflcfsio  pigi:oris  mancac in  hcicditate ,  ncc  cam  crcdi tor  ancenoi- lain  ci w 
fortafsis  auocct,qui  auocare  fi  vellet  pollct.  Fingeeile  illu  hcrcdi  amidoiwn 
neq>  ta  importunu  crcditorcm,qui  foilita  fciat  no  polTc  le  pciiclicari  quWiic 
ex  anterioribus,  quiq*,  pollcfsion^  fua  pcnes  hcrctfem  elle  malit,quampene5 
alium  eumq,  polteriorem  crcdicorcm:ni&idmaIIc  credendus  vuque  cft, 
quandiaportcfsioncm  quaab  hercdc  auocare  fi  veIlec,poflec,padcur  manerc 
|)enes  heiedem.EcfanclicecvcrumfiCxqucbonda(5bonem  habicuru  cuco- 
tra  credicorem  pofteriorcm  ac  concra  heredem  ipfu ,  huc  crcdicor  po/lerior 
fiue  hercs  pofsidcac,fatendum  camcn  cft  mulco  laciliorcm  &  expcdiciorem 
fore  pcrfecution^  fi  cocia  hcrcdf  agec  quam  fi  cocra  ci  edicorc,quia  nilul  om- 
nino  habcc  quod  obiiccrcpojTIc  hcics  veri  debicoris  aduetfiis  crcdicort  ;  A- 
lius  vci  o  crcdicor  quauis  poftcrior  n6  ta  tacilc  pofleflionc  quoquo  iure  qu^ 
fit4  fibi  eripi  padecur,ciuia  neqi  debitor  ipie  cft,  ncq',  debitoris  hercs,ob  idq, 
fauorabilior  exiftim^cur.  cumq,  ciedicor  ancctior  aducrfus  heiedc  agCs  nihil 
aliud  probandum  habeacniii  qubd  li  credicor,li  agac  aduerfus  alium  crcdi- 
tor6  quantulibet  poftcrioicm,cogctur  probare  fc  iiO  tantum  crcditorcn^  dlc, 
(ed  ctia  anteriorcm,ade6q,'.quod  non  (cmper  confequens  cft,potiorcm,quia 
ficri  nonnunqua potcft  vt  quj  tcmporc  poitcrior  eft,  potior  tamcn  lit  iure,  ha 
bcitqicx  caufla  fauorcqsdebiu  ius  prxrationis.Sed  6c  crcdicoris  antcrioris  a- 
liundcmccrcft  vcconcra  hcredemagac  potuis  quamconcra  crcdicorcm  po- 
ftcriorS  qui  cx  iudicato  pofleflbr  fadus  lic^auoi^a  poflc/Ho  c^u;r  per  cofticucd 
quxfica  fucrat  non  noteft  vidcri  pcr  fola  dcbitoris  mortcm  intcrueria ,  idco- 
quc  ncc  dubiutio  vlla eft quin  pofllc  crcditor  fe  diccrc  polfeflorem  in ni to  c- 
t:am  hcrcdcmcc  i^.ecclTe  habcat  implorare  bcncficium  /f^u  vL.C.de  Ac<f  .poJf, 
vt  fcv).  cap.  diccmiis:  Alio  aut6  fa<Sto  pollcirorcnr^lertim  crcditorc,  &  quidfi 
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p€r  iiidiccm,  ficrbno  i  po:eil qmn  ancjrioris  cred  toiis  polTc/Ko  intetiierU' 
tur,  ni(i  bcneHciumluitmiaiiiimploretur,aL  proinde  minuscucus  eft  credi- 
toi  aiucnioragcns  concrapo(leriorem,qiiippcquicauuasagercco^icur,  &c 
<]ua(I  follciincmactionistorinulim  propo  .cie,etiampoltfub]acas  l^onnula- 
ru  &  actionu  rolIcnicatcs,'iepcr^'eriet^ilIe  videatur,(i  pra^maucis  cieJimus, 
qui  putat  crcd.cori  h/oothecar»o,li  Seimc  ons  agere  i  ahtqaimde 
poirefsionc,  !Mhil  prodellc  ^lauTula  coititiiti,  vtrciulimus  Dtc^de/Hpenore 
cap.  4.  Qux  cu  'la  fint  ncgari  no  ^x^telt  quin  crcdicoid  anterioru  interlit  ne 
fjuicqua ii.«.udiu^  <)s dccerr.awur  in  Fauore  pollcrioris,  qui  exclaufula  c6iti> 
tutiadlerat  libico  r.un.spignoris  pollcfllond.  Imbintereltetia  polleriord 
propter  funi|  lus  qtius  abantcriore  creditore  ficri  ncccllc  cft  pio  polle/sio!  e 
pignoris  conlLquc.i  ia.  Emolamcniu.n.illud  quod  Principi  ptditur  proiudi 
catojio  miniis  dcbetur  ob  auocata  ex  confticuto  portcfsiorc,quam  n  dc  lure 
crcditi  &  hypoihcc.r  aclueflef.quoniaadiudicaLioillapollcfsionis  11  cludic 
adiudicauonc  quanda  ciediti  tanqui  in  ncccllanii  anteccdcr.s ,  ciim  claufu- 
la  coftituti  fitaecelloriaad  obligationfi  prindpiUc,ncc  lus  vll  u  habcat  credi 
tor auocada:  jxjllefsionis  pignoris,  nill  quatenus  &  crcditor ,  &:  hypotheca- 
rius  cft.  Sumptus  aut6  illos  quicunqU  creditorc  prorogati  funt,C!  idtuui,at- 
queexhcredii.accind£nitatcprxftari  iuftifsimu  ccrtc  eil,  ne  qua  crcditi  ia- 
tturft.&:  diminuciont  pauatur.  Itafit  vthereditasipfadimipuacur,fi;itq,de- 
tcrior  caufHi  creditoru  poftcrioru  ll  hcreditasi4  ahoqui  fufpecla  folucdono 
lit.  Atqui  bonus  iudcxidaeerequaiuupoteftdebct  vtcreditoribus  omnib. 
eti5chirographarijs,adc6q;Tcgatatijs  &  fideicomillarijsfatisfiat,  rcc  inaru- 
biis  aut  n6necclTarijsfumptibus  hcredicas oneretur.No  ergo  fac 'lc  debct in 
ea  dc/c6dere  fciuctia,vt  creditorS  qui  excoftuutopoircfsione  fua  .luocat.aii- 
diendu  putet,  nifi  auditrs  ctia  ca:teris,quoru  videat  intcrcfle.  Quarc  ncc  di- 
ftin«5tio illa  placecc  potclt,qua  a  nonullis  ir.du£ta  fcio,  An  hcrcs  mala  mentc 
ncgligfiuas  vcrfctur  in  proiequfida  difcufsionis  bonorii  inftantia ,  necnc  :  vc 
priorc  cafuin  poena  neglig^tia?  pollcfsio  corporalis  ci  aiifiieiatur :  pofteriore 
non  icc.PolIct.n.cadiltin^orauo»i€  aliqua  habere,fi  hcredis  dutaxac,  116  c- 
tia  creditoru  incereflct.Scd  cu  incerfit  creditoru,vt  oftcdimus,  no  cft  pmittS 
du  vt  ijs  noccat  neglig^  tia  doliinie  heredis:potiufq;  ar(Stari  dcbet  creditor,vt 
alios  aeditores  in  lus  vocari  &  alciri  cuTet,ne  fibi  longior  mora  fiat;&:  quidc 
T>prijs  famptibus,poftmodu  ab  hercditate  repetitains,fic6periatur  iufta  agg 
di  caulIam.i.jK)fIe/sionc  ex  coftituto  antcriore qu^fita  habujfle.Ncc eft  quod 
qujs  dicat,  fatifdauonisremediofatisconluitu  iri,&  heredis&:  creditor^i  o- 
inniu  indenitati.Non.n.fatifdauohapc  111  ca  r6  prspftatur,vtfi  qiud  cx  heredi 
late  j>cr  huiufinodiaction6'mniinutu  fit,idacreditorcfarciatur, /eU  tantu 
Vt  fi  vcl  nihil  vcl  niinus  ei  debitu  cilc  poltca  c6ftitcrit,nec  rc  illa  exhibcatcu 
ius  auocatpolIc(sioJi6,prafftctur  quauintereftheredis&ccrediCoru  auocati 
jiocllc  pcUcfsionc.Uaq-,  i\  vcrus  &  legiumus  crcditor  repcriatur,iiulia  prar- 
ftiti'  fiiufdationis  vciiitas  eft,nec  i\  ah  j  fiiu  antcriorcs  creditorcs  JBquc  per  <;6 
ftitutu  facti  pollclforcsjdu  rcs  ipfa  cuius  polfcfsio  fiicrac  auocata,  cu  H-udHb. 
indc  percepus  rcftituatur.Nec  co  minus  tam6  diminuitur  hcret^itas  per  fum- 
ptus  a  creditoribus  Faftos  ad  auocanda cx  ordme  punc  ab  hoc  pt r  iilu,nunc 
abilloper  ahvi  pc-llcfl[inn6.  Nifi  tortc  quis  mduccndu  putet,  vt  hu/ufinodi 
fumptuu  repetitio  nulla  lit.danoq,  potius  ccdat  eoru  qui  male  &:  lirecaufla 
licigarunc.Scd  um^ n6  powft id  ex  iuris  raiioiw  dctcnd^  cil  toi^.co  uiagisim- 
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puiaiidu  lic  dcfuii*iVo  dcl^Koci,  quaiuo  plures  funt  creditoresquonimiuv 
nriic  conllitu  t  iUc  ic  pofTidcrc  ea  rcin,cuius  r.oniuli  vim  potuic  faccrc  ^0^- 
fcir)rcm.Nani ix:  m  llcllionacu  incidit  hoc  ipfo  quodreni  lam  vni  obligata 
altcri  oblir.iuit,ncc  prxmonuit  altcri  cllc  obljgatam  /.c^^«rf  n^^ndum  J0.fui 
raft4M  D.dfp^^>i-i^'D.dccrtm.flelUonatS'h\\c  i\  creditorquiagit  aine  alios 
ea  ortciac  condjcJoixMi  vt  nc  quid  pr riudicij  cx  ca  adione  ca-tcris  crcditori 
bus  6c  lcgaui»jsauth:k^Jconinuirarijsmfcratur,neceoru  perfculo  hcredicas 
dimmuatur,UT  camqicauif  nn  fttidare  paratus  llt,  vix  cft  vt  audiendus  fu.  he- 
rcs  lam  nc'-lij;ciis     moracor,h  quo  longioic  creditori  moraininijciat,abos 
crcaicoics  vocari  pciat  vt  iptls  auditis  oc  cucditi  i5c  conftituti  iurt  cognofca- 
tur.Sulliat.n.Nt  indcmncs  fcrueiuur  ij  quibus  nihil  imputaripotcft,  parum- 
qucauanducftquid  damni  pofsiccmcrgcrc  ci  cuius  culpa  ahtpa  doluivc 
hucrcefriL,qu:ar;ccdanuium  vllum  fcnuicvidctur.vteftiniurisregula.Lo- 
quot  dc  h-icdc  ciui  laiu  fu  inmoia5cculpa,quoniar.hoquinonminorhe- 
redisquam  cveduoruratiohnbendacft,  ncquidcx  hcrcduace  dimmuatur. 
Ciim  quuquid  cx  bonis  hcrcduanjs  fupcrcritpoft  dimilfos  creditores  lega 
tariusis:  fidcicGmmiinuiosomncs,idillctotumhabiiuiusfic,fuo  mre:  nili 
hoc  jpfumfortallcvchsciimputarc,  quod  inuciuan)  benchcuim  agnoiuc: 
quoitamennon  nifi  abfuidcfaccrcpoflis.  Non.n.dolofacuquniuc  con> 
niuni  vtitur^  cxtia  quam  ll  pon.is  tam  cuiJcntcr  Incuplete  cllc  heieditate vc 
inucnt.inj  conficiendi  i^robabilcm  caulfuu  aliam  nulhmi  habcrc  heres  po- 
tucru,  niJi  vt  m  crcditorum  5c  Ic<;atariorum  iicccm  bcneficio  legis  abuterc- 
tur.  Ahoqui  fanc  intercft  hercdi.s-,nec miiuls  cum  dc  mgnoris  pollbfbione  a- 
citur  quam  li  dc  iurc  ipfo  crcdiii  ^  hvpochccurix  aaionistraaaretur  :quia 
Lcec  polfcfsiopcrconlluuti  clauful.nn  a  viuodebitorctrann.ita,  non  fit  hf- 
rcdiura,'tamcn  ics ipfa  hcrcduaria  cft  cuius pollcfsio  auocattu:,tar.tunJ<fni- 
.quc  incomuiodi  acccdithcrcdi,quaiuum  fi  nulla  poflcfnonetranflaia,tes\- 
pfa  per  hypothccariam  cuiJKicretur :  Quo  cafu  miniis  dubito  cjuin  verum  fit 
quod  prnViO  fupcriorisdccadis  capice  probaui ,  non  nili  auditis  crcditonbus 
lccacarij5,&:  hdcicommiftarijs omnibus adiudicationem  vllam  fadenda  elfe, 
vel  obhocjpium  nc  liccpcndentc  laccreiur  hcreditas  multiphcatis  adiudi- 
cation:bus,6cquodeft  confequens,  diftra<fl»oiiibus  rerum  hereditariarunj. 
Ncque.n.corum  lcniteiuiran  prob:imus,qui  creditori  propriam  cx conftituti 
claufuia  polfcfsioncm  auocanu  haaenusindul^ent^vtrctincnd.T  poirelsio- 
nis  duTUaxat,  non  ctiam  diftrahenda:  rci  habeat  tacultatcm.Contra  c]uos  dii- 
putabinuis  inlr.  cap-3. 


E  RRO  R  IL 

X)e  eo  ^fti  adpropriam  pojfeftionem  tuendam  imtflorat  henefictum  lcgis 
Yk.C.deacqu«r.pofrrrw7zr  Pi)wrr4  heredem  dehttoris. 


S  t  adeo  inualtiit  apud  nos  error  praqmaticorum  exiftimaii- 
tiumnoji  fufticerecrcditori  propria  polTctsionc  auocaiui  a  detcn 
tore  quodpcr  claufuli  conftitutiautquaaHarationepoirefsioni 
iiaClrus  fu,  mfi  etia  imploret  auxilium  luftiniancjc  conftitutionis 
in  i.v/t.C.deac«f,pDf,WK  ide  quoq»  admittendfi  putcntetiamfide  pofrcfsione 
agatur  aduerfus  liercd^  debitorisciufHcmq>coiiftitutoiis.Qua:  fcntcutia  pu- 

•      -  gnac 
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^ateiiiMceri£fliiirlsiacfoneEdi.n.dfQpiifi<>  vecusfiihinier  Vtoa^ipos^ 
StbkdAnos  incjaitiktonc  i\h^  Vcru  poAefiioiiofoaamiaucDCiMko«iiu.pcc- 
«judm  pq6idebafnu}  /i  is pat&ision64eDoliqu«ac  velpcocL-dcnc  aniiuo.cli  iln. 
aieitdipofsidere,  SahinfahiVefiftiiDaiuibns  poliersiovoaiisiu:  eciapKUis  jai> 
ai}oc(tecocv-iipara,PiOCuhaiiis  vcr^  cotra  ncfga  ab.mii  politfsionc  alius  oc 
cupalict  /.f/^^/i  r/uif3,\.D  de  do/o./ /i eo i^o.§.J.ff^eU  acy.yolj  quoiu  rentcniia. 
lilltmMi^U5pra*tKiietevoluit««<^./.i'//'.C.ro.  Tan.c  dc^caer.Lc  co  cjiii  cultose- 
rac  noilr.epoiiersionisnccSabiniani  ipli  i:cganj:u  tr.a:Kic  iio6p*;llciioresiii 
id  vfcji  tepas  c]uo  polVcfsione  uoitri  adipifci  nc^ligeic::  us,  vc  Ah.Laiius tate 
taein4Ll.fi <^#«..$  i.c]uia'ii6£aitdcfd[inqQecisaac pcodencs  poii«r^one,ita 
inoneticiseoloni  auc procuiatpas  VQkfitaseftvrpolieistoue  amticamas  iic^e 
we  vera  dcfii  1  at  pofiidieie.Viiihii«  efl;  piobabitius  Sabinianis  v|  Hkiko^  vc 
toenftedis potte&e amkcacur.  An  quod  ea  poflefsionis  i.oiir^cafiodia 
colofnisaurprocncacorhabuicinhereueeiuscocinuctui»  Mui.fiic.  Ni  ncc|( 
in  hercde  vcri  ponclTori-;  tranMt  pollcrsio rcru  lieredjLanaty^Iioet  oinnia  de- 
fiindb  iiira  m  hcreilc  crafcant  /.c.l  heredes^.€0.de  <ft*o  dicerfUiS $nfr.CMp.^,\[ix\ 
totnmus  aiitc  d.cen..u  iit  al!en.rpollclsionis  cultgdM  ci  ticii.-ia.cums  fidcs 
&  induitna  elccU  i uiL,cranlire  ui  hcrcd6,cui  luhiJ  crcuHu  potlcllor  vcLt;!cd 

•  poiIe(sioneinqMdiu'^aliooccapacandcil^iec^  poll  nior- 
«tmaitts  p^  iquemp6(sidebaiti^ipiiaiMq|»  miMiii^ 

•  ceit^ic  pei^|iiod  amiccipoflefiiopotoctiLSiait.  n^^oifei^p  iine  animq 
corporarndacqbnturyianec  niil  vcroq,  cocurrentc  aai!iCMtuis^  que^iAtMli^ 
8.f0.Nec<|uod  is  perquem  po^sidebaniaBnMsiaido  defiiucfe  vera  p<^de-i 
ic.potcil  htofeavc  noltraquocjj  ponefsio  incerpeyetur,cjuia»Ji6  C^joi^.Keba& 
iiie,t]uani  in  poncfsione  crat .  ollro nominc:po!sidcndj  auc animui  eua  poil 
eiusmortem  Jii  nohis  liipcreft,i(i]-,  cfiicax  aJ  ictineiiita  pollclsioncmcjuatiiu 
^nis  nemo  ell qiii  podcrsmnis  contiouerlia  tacere  :  objs  vcht,id  eil  i|u*ii:cwu 
ab^aIio4ion etl  occupiua  Proptcr  t]uain  cauliam  iic  AiiiLaiuis  ioqipiur  ui  d. 
i^iU^ii  f.1.vt«a'(MlMiifinamjncerpeliari  ncgct,  eiMmd^diofmno  ^tipii- 
-tendAitA^ubsiaM  dtaic.  hutfq)  fcribit  mnfiaim  dtfMUutui^§IUm/cd 
tmHadtmH  cUmdomnus  fojftfiiotte  adipifct  neglexertt.  Niipitu  cjuiali^cc  vciii 
iitmm  deiiiflc  n^  s  porsidere,vermn  tamcn  eit  corporalem  ilia  policfsionem 
quar  cuftocli  c6minalacrat,iaccrcpoll  cius  ifiortcm,&  meodle  vtoccijpari 
a  cjuocuncji  pc:Ls;c-<3c  coiifeqnenterccia  a  nobis  iplis ,  cjm  ii  ca  adprchcndcrc 
negiigamus,tu  demu  vciopt^fsKkrc  dcdnimus.  Poirc'iio.n.(]cuP  lolo  anmic 
rctinecur  licutujuadiu  diu'atprodeiladadipirccndaaLitrccupcr.uida  corpo 
ralem,ica  pcriiedigentiaaiiijcciciuriipoirellor  exquorciiuc  aunilam  corpo- 
iBi6eiu%  adprea^d^potdbti6iibifali^e(le,adprcheder^  liUne^^Ic^ 
ijuodTiiaiicitropodsinwnidi&bcetinidM^  pagis  pcicjpi  quam  ve£4 
sflipiiint  pafiic»Ttin       emim  \2.§.tmbmiu  4iiJ}^t,rem  hdte.xzxnfn  shi^^' 
Anpmbnsnc^stridao  c6ciuditur.Noc4du%,  eftiUeAfricani  iociis  c6cra 
iMciqiiincgitinterdida  rcdnendj^  &  adipiicciKbeaat  secupcridar  poficrsio- 
nis  cocurrere  pollc.  Ta.n.id  taciic  cft  cju^m  vciscuiuspofle/sio  inter^K-liaca 
n6cll,i;iliiioininiis  polichioncm  adipifci  «!^.'  pofsit&i  debcat:Rclaaoirc.i?!a- 

addiuerfas  rpccics  poilelsionis.Quo  cua  pciLinct  qucxi  dicj  fc)lcL poilci- 
iionem  adeptu cu  non  vidcri  cjuiitanactusclt  vLcani  rct.ncic  nonpo/iic  /mo 
^idetMr 22.D,eo,tiaU Mc<i.poJf.{vdc\.c\x  luliiniani  collicucio  nid./.^J[X'^  acf, 
(ofejf^b  peoiiM^vt  p^isio  iiou  iutccddac^i^uit  alioqui  cX/Sahinijujooiip 
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fentcmia,rnco  quidem  mdicio  vciioicamittcrecur,noiicftquociciuspoc©- 
ftaceiii  inducaiiius  illocciam  calii  quo  cercum  fit  &  cxcra  controucriiai»,  n6 
amicti  po(rel7ionem,Dices  tortallc  lcncenciam  ilJam  cofenticnccm-quaiii  re- 
fcrnr.us  Sabinianorum  &  Pioculianorum  qiia;  ncgac  amirc:  ^oflcflioncm 
moi tc  eins  per  qucni  rccniebacur,  ica  dcmum  veram  ellc  h  polleflio  illa  raa- 
«eat  ui  hcrediuce  di.  quandiu  mancc  m  heredicate.non  cciam  ll  ab  alio  lic  oc 
cupata,qucmadmodum  AKicanuslu^radidto  lococra^tac.  Adica  igicur  he- 
reditate  licuc  dclinic  hercdicas  clle,hcquepau:unoniumheredis:lta  poilcf- 
fionem  amicci  qiiafi  ab  hercde  ipfb  vc  ab  aho  quolibct  occupacam.Scd  non  i- 
ta  cft.Kam  quemadn^odiun  hcredic.is,  lic  heresdehmdj  pcrfonam  rcprqHyi- 
Cat,nuilt6que apuus  quam hcrcditas quod  ad  pollcllionc  ^>cicincCjquia  cum 
poireirio  l-atb  lk,hcredius  qua;  nihiJ  niii  nomen  !uriscft,polIideie  ipfa  noa 
potell: Indeque  euenic  vc quarauis  noua  polUflio  lic  quam  hcrcs  habcc,  quia 
camcn  habet  eam  occalion6  fi  non  iurc  hcrediLatis,dciiuido  pocius  quam  cx 
craneo  pollelfori^omparari  dcbe.u  ,  ob  idquc  non  magis  mutare  libi  pofllc 
caiillhni  pollefTionis^aut  vc  melius  dicam,jnccrucrtcredomini  polleflionem, 
qiiam  dclund^us ipre  pocuiflcc.  Alioqui  diccdum  ellet,poircfIionem  qujc  pa 
conlhiutum  tranllaca  cllct  amilCun  iri  llacim  atque  confticucnDs  hcrcditas 
aJita,reriunque  hercditariarum  pollcllio  per  heredem  occupata  cllct,qucm- 
adciioduni  Ik  i'\  per  alium  qucmljbct  occiipata  FuHlct.  Nam  vt  fuperiore  Dc- 
cade  dirputauimus  non  pcttmet  lulliniani  conllitutio  ad  hunc  c.-^fum  quo 
pollelsio  qux  pcr  alium  retinebatur  ab  alio  occupata  lit.Et  t.uiicn  ceiti  rccc 
rdquc  iuris  eft,  conftitutum  per  quod  tranflata  polVcfsio  cll,non  iwodb  non 
nniri  mortc  conlbtucntis,  fcdcciam  tranhrcinhercdem ,  vtisnon  tamliio 
quan^  priftini  poirelloris  &  conftituian j  nonnne  pofliderc  vidcacut,  \iHkm 
in  heredequod  indcfiuifto  (cruetur,vc  in  l.CHm  miles  ^o.D.ex  ^uth»C4mlfMikr 
wr.Poflefsio cnim  (emel  pcr conftitutum  qiurfica^nd  iam  aiumo  coufbtuen- 
tis  rccinctur,  fcd  animo  eius  in  cuius  comimodum  fiiic  confticucum,  corpore 
tamefi  illius  qui  conftituic,&:  confequcncei  eadc  polleisionis  rccincnda:  cauC 
fa  fubcft  mortuo  ctiam  conftitutorc,non  fccus  acli  pcr  corporalcm  craditio» 
nem  pollcfsio  fuiJlct  tranflata. 

ERROR    TERTIVS!  ~* 

Si  crtditor  pi^noris  poffefsiortem  rjAGHs  pcndente  dsfctif^ 
fianis  wfiMittMvendereptgnusveUt* 

V  o  N  I  A  M  cafus  quidam  funt,in  quibus  pcfmictcndum  eft 
hypothccario  crcditorj  quiper  cJaufulam  conftituci  poilcf. 
nonemna^^usfuitvteamauocec  ab  Jicrcdc  ctiam  pcndeutc 
inftantia  gencralis,vt  vocantdifcufsionis,  vtducumiuslupri 
erroreprimo.opcrarpreciumcftviderc  an  lis  caJibus  dcbcat 
liccrc  crcditori  pi^us  vcndere  li  dcbitum  conlequi  malic,  quam  pigmis  rc- 
tincrc.Solcc  cnim  dc  cointerdum  difputari  m;^nis  conccncionibus  quali  dif- 
(icilt:ls  id  crcdicori  pcrmictcndum  lit,  quam  vtpigr.orispollcisioncmnan- 
cifcatur,proptcrc^cui<Sdpignoris  diftraCtio  maioris  lit  momcnu,fpc^ccquc 
ad  CTuirifTT  rnp  poffefsionis^fed  proprietatisXiquidcm  pcr  diftracboncm  pi- 
gnuri:>  proprietas  alicnatur,adc6quc  ui'cuocabiliCcr,id  eltyiu  vt  redlc  follen- 

mc^rquc 
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nu^ique  fii(3:a  diftr.idho  non  ob  id  folum  reuocari  po/sic  quoj  appareat  ni- 
hil  debicmii  Fuille,  iiili  alij  poftmodum  appareanc  credicorcs  quibused^  fa- 
dsHeri  oportcac(quo  cafu  iteratam  pignoris  vcndicioncm  permucedain  cile 
diximus  Decade  \.Err.G.)QwQm\w  autorc Judjcc  compurauit,cuam jn  cxc- 
cutionc  prouii lonalis &  fiduciarijc  adiudjtationis  icmpcr  (ecurus  crt,Camictii 
pollca prouilionalis  illa  adjudicatio  pcr  diffiuiuuam  reuocccur  >iic  alioqiU 
nemo  rcpcriatur  qui  ad  empuonem  acccderc ,  inccrciimquc  licis  cucntu  po- 
ciils  quam  rem  cercam  cmcrc  veljt.  Ob  camque  nimirum  caulsam  loicnc 
debciit  viftorcs  qui  vrgcnt  folutionem,ratirdarc  de  indemnitatc  prilbrd^ 
in  eum  cafum  quocx  pollfadto  conftct  vcndjuonem  ficri  non  dcbjifsc.vt 
reuocataintcrlocutioncqu.c  ius  diftrahendi  dcdit,  fidciufsor  iudicaci ,  nori 
cmpcor,  abiisquorum  mtercrit  conueniatur  :  itaqueciim  pcrhuiufmodi 
venditiones  hcrcditas  diminnatur  non  putant  pragnucici  pennitccndu  cre- 
ditori  qui  pendcnte  hte  pollcfsioncm  na6hiseft,licctprarfticafatisdationc> 
vt  pignoris  diftra<5kioncm  vrgcac,  propccrca  qu6d  in  ccmpusdiffiniciua:icn- 
ccntiaf  qur  de  crcditorCi  omnium  6c  icgatariorum  ac  fidciconimilsariorum 
lure  reddcnda  eft,confcrri  ea  res  folcac  vt  bona  omnia  hercd:caria  diltvahi 
iubcantuncxquorum  precio  (inguhs  &  omnibus  ex  ordiiic  fatfsfi.u.  Ego 
vcrb  non  polsum  intclhgcre  cur  creditori  dcneganda  lit  lacultas  diftrahendi 

f)ignoris  cuius  habet  pollefsioncm..  Nam&dici  folct,  &  verujn  cft  inuti- 
e  pignus  elfe  quoddiftrahi  non  poteft:adc6  vt  etiamfi  nonconucneritvc 
creditori  pignus  diftralierc  hccat,ca  tamcn  conuencio  pro  cxprcGa  habcatiic 
l.^,D.de pi^nor. aflton,L<fUd](pecta7iter  ^.I.Jtin hoc i^.Cod.  de  dt[lr»in.pignor. 
fibi  namque  imputare  debcc  hcrcscuradimpcdicndamdiftraclionem  noii 
oflicrat  crcditorijiueex  anteriorib.  creditoribus  ille  fit,  /iue  cx  pofter-oribus, 
cum  cx  luftiJiiani  conftituuone  m/.vh.Cod.de iur.de/ilfer.  Lberum  (it  hcrcdi 
cjiii  inuentari j  bcncficinm  agnouit  vt  foluat  cuivolet  cx  crcdicoribus  cciam 
poftcrioribus.fahia  ancerioribus  aduerfus  eum  qui  foluuonem  acccpic  con- 
didtione.  Nam  quod  beneficium  legis&:  inucncarij  imploraciur»  eft,non  de- 
bctmeUorem  faccrc  condicionem  heredi$,aut  decenorem  creditoris  hy- 
pothecarii  caullam  quatenus  vircs  herediteriaf  patiuntur,  Ccd  hackcnus  dun- 
caxat  nc  neres  fupra  hcrcditads  facuitates  tcncatur.  Quodvcro  ad  alios 
cieditores  accinct,nihileuam  illorum  intcrcft,qiua  tiuc  antcriorcs  funt,falu4 
iiabcnt  rcpetiuonfi  aduerfus  cum  qui  foluuoncm  accenit,  d.l.v/t.  fiuc  pofte- 
riores  funt,ius  habcnt  impetrandi  vc  iterum  pignus  dilcrahacui/i  non  a  crc- 
liicorc  ipfo  fa£bi  diftradio  fic,fed  nominc  dcbjtoris,  mandance  iudice  po- 
llulantc  crcdjcorc.fecudimi  eam  diftiniSfaonem  quam  nos  tradidimus  Err.6, 
JOecnid.i.  Qngd  fi  creditor vendiderit  iijre  credicoris ,  conftat  quidem  pofte- 
lioribus  crcditoribus  nequc  hypothccariam  aducrfusemptor6,ncqnc  a£bio- 
nem  vllam  concracum  qui  vendidit  fuperertc,{ed  xqui  boniquc  confulerc  ut 
debentjquia  8c  idem  contingcrct  li  aut  debitor  ipfe  vmeiec,  aut eius  heredi- 
Cas  citra  inuencarij  bcncficmm  adicacHet.  Curcnimcx  beneficio  illopcrhc- 
redcm  agnicomutetur  iuscrcditorum  inter  fc  non  cum  hercdc  ipfo  conten- 
dcncium  ?  Taceo  qucxl  ci\m  fariftiatumcftdcindemnitatenon  t.nm  hercdi 
quamhcrcditatiipliprxftanda,  poteftca  fatidario  procMle  crcditoribus  o- 
mnibuSjVt  xquccommod^  fuiun  cOfcqui  pofTint^^ufi  niiilum  p:cnusdiftra- 
^kumcllecjfiuccrcditori  huicautnihjlautminus  dcbitum  fuilic  app^reitj 
Uuc  pignu$viliorc  predodiftradlum  piobciiu:  non  vocatisc.ricrii.;qui  li  vo- 
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cati  fuiirencautpluris  licitari ,  auc  aliuui  emptor6pluns  licitacuru rubiic^ 
re  pocuilTcnt.  Alioqui  il  programnune  admontti  &pi»icmes  faeninc,  nec 
ius(iiame3cecaci,aut  fldtemproce(bttifimt>videnpo(Iantius  pi^noKttla 
remiiidc  Ufiffmptm  6M phyf9thec4s 8.  C.i$remt(f.fign&r,  Prouideiaki 
cau(&    cttc  pr.Til  ica  ptxfctcim  fadfilacione  non  debeac  licere  cvednod  qai 
in  pignoris  poilcifioneeft,  f^os  vendere ,  aitt  pignons  vendidoncm  poftu- 
Iare,Sc3t^inchoaca  necdum  finitafit^lircarsionfs  mftantia:  nam  6<:iiullocon- 
trado  pignore  fi  mitlio  in  jx^lleillonem  ex  ediclo  prjfcoris  impetraca  eller, 
vencfitioq.ioque  perinitccretiir  ,qiiia  nec  ali j  m  pollelTioncm  mitcunture\ 
etlido>qnam  qui  pigniis  c.i  racione  coulbcutum  puiruntvcndcrc/L^«»i»/r.J. 
vlt,  D.^u$h.ex  c4Hp.w  pojfejf.eat* 

• 

ERROR    QJARTVS.  * 

DefiaiutarUrerum  hereduartamm  pojfejjlone  fua  a  defnitUo  m 

heredemcoMMuaiur, 

Vbitant  pragmatici  anjjnris  ratiom  coneniat  ca  con&eiB' 
do,qux  d  Goliarum  modbus  ad  nos  cradu^h^  &  £crh  vbicpe 

gcr.iium  recepta  eu ,  vc  patcrfainilus  moricns  hcccdcniuoe 
inifcicutum  iiuc  legiumum  fadacpoflc^bcem  >aaod  Galli  di- 
cunt  Le  mort fat/itle  vtf.Dtl\ivg\inza\it6  fuum  ncredcaba- 
traneo,vt  fuus  heres  Itatim  6c  ipfo  iure  licut  licrcs^ita  &  pollellbr  fiat  cx  /jw 
fuis  II. D  de  Uber.(jr  poflh.nxAOiX.cum  miles  ^o.D.ex ^mb.caufi.matcr  cxtnne- 
iis  vero  non  aiiter  qnaui  li  Iiercdjtatcni  adicric ,  &:  ea  adjta  pullc/iionem 
naturai i cer  adprehcndcrk ixkm beredes  ii.D.de acjHfr.poJfeJf.Qoje  diitmdio 
nullani  certc  rauouahabct.N&dknpofleiSofitU6bpocius4ukniucu^ 
ceditadsaocfiacqaifitiotouiicexiuTe&cxlcgispoceftate^  prai^66fi»p& 
cftvt  naUaianscfiftittttkme  po(!cfliokdc(uttomhered6  tcisfaii  po&L 
derwiHt  \^*i>*99tfmkjcaH^.maior.  ei^queomninonccefririum  intenaeattc&> 
Qcxi  heredis  ad  podcflione  acquirend^rqux  nan<|B4  nill  animo^  corpore  ac- 
•  quirirur.  Neciaoru  hercdu  liac  parte  priuilegium  vllum  elle  poteilmagis 
<ju*nn  excrancoram  ,  quia  ius&:  nomen  fui  hercdis  inducit  condnuationem 
dominij  duntaxac,non  eciam  pofleflionis,  nimirum ,  vt  nulla  videatur  herc- 
dicasfuiflejqaari  olinUii  domini  ellentquieuam viuopatrequodammodo 
dominicxii\unancur, vcPaulusloauitur  dA.infttti.  Cacterum quemadmo- 
dum  nemadiialcic  filium  e(]c  pofteubiem  retom  patisnamm  viuo  patrc,  lu 
necilludadmittipoteft>vt  poflcifioqLix  pene^  nattem  fiutt  ^Ti"ff  Hfif- 
dem  po(l  patns  mortcm  conunuetur.Eaqa^Uacueni  lentendacftin  dJLam 
ibffMV/.£cnenimdcczctaneo  herede  loquitur  ci^m  tradetde  adita  heredi> 
tate  ( fuus  namque  non  dicitur  adircfed  fc  immiicere  cilni  /it  ijpfo  iurelie- 
rcs)abrurdumtamenfueritexiftimare  plasiuris  habere  fuum  neredemin 
bonis  patris  cicra  adicionem  auc  immixcionem,  quain  habcatextraneus  poft 
adicionem.  Nam  quod  in  fuis  heredibus  f.icic  ius  fui  hcredis,id  in  extrancis 
facicpoceftas, adicionis: hocfcihccc, vc  oraniaomninodcfanCd  iuratran- 
fcant  ad  heicdeaipcuin  hacdius  nihil  ohud  nc  <^uaiii  fuccciHgiii  vm  uerfum 

lus  ^uod 
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iilsancHf(fefiintohabi2i&  Sednon  idcicco*&,vcpQlleiEi>qu2e  pcmde. 
tmi^^ttn  fiatvtd  hcMdem  pdus  peidiieat  quam  mmcalnet » xd  dil ,  corpoca> 
licer^&jvc  loquontut  »dc  iado  adprehenfa/ic ,  quia  non  in  iore,  (ed  in  hu9o 
'Vfffatur:  Quaniuis.qirodmagismirunLeft, efle^uspoilenionisquia cxiuce 
(lint,  perindc  ad  licrcdcin  euam  cxtratieum  tranfcatit ,  atque  ilpollcllio  in 
eum  ip(o  iure  tranllaca&:  conLinuata  cllct :  vt  ccrnerc  dl  ni  vllicapionc  qux 
licct  non  poiHc  cile  In  c  poileiTione  ,  f./ifif  pojfejjione  zj.  d.  de  vfucAp,  tamcii 
iinpiecui  aliquando  etiam  prms  quam  adita  lic  iicrcdicas ,  quomodo  icriptu 
eft  in  dJxum  rmiejifbi  quod  aicluniconfultus»  dcfiuidi  polIeiHoneni  quail 
lun^bmoip^Mtt  iicicdem,mal^  pragmatid  Bc  acdpiunt ,  vt  defundi  poil 
ieiSoie  irm^lic^cadcm  ipia  quamdefandhisliabuit ,  in  heiedemcond. 
nuecur,  (ed  iic  potuls  iuteUigi  dcoet  vt  iungatuir  poileiCodcliit  .Lb'  cum  po(I 
ie/Iioneheredis,adhocvt  viucapioadefundo  capta  pCfheredemimpJeci 
poiHt.  Idque  verbum  ipfum  coniungcndi  demonllr..c  ,qui^i)on  alia  cilcc 
.^lIeiTioheredis  quam  qux  dcfun(fti  fuit,coniund:onulla  ficri  polUc,  cui 
lcilicet  locus nullus  ellepoccll  niiiinccr  fcparat;^:  licuti  nccd:cmiusdomi- 
iiiii  quod  dcRindbus habuit  coniiigi  cu  dommio  heiedis , quia  nimn  um  vnCi 
idcnique  nunicrodommiumeft.  Scdiiiud  multoabfurdiuscll^qujd  iidt  m 
pragmadci  textun^iilum  de  (oq  lKcedeinteipretantur,cum  apectiflimc  per^  ^ 
dneat  ad  extianeum  biKcdcni»^n  C|iio  ^tnftac  quod  tradat  de  adita  hecedi- 
tat^^citt^  dJ,eum  biridfs»h£id«dp[^yt  diximus,nopoceft  hcrcditas  ii  qua 
cft  eius  qui  fuu  herede  habec  £x  quo  iUudcciimanifeftun^  rclinquicur  nou 
ali^  ^"Tvlf^fr^tf"d4  eile  polle  qukn  qua;  nunc  pdmum  ^  nobi&^liata  eft. 
Quandoquidem  ncc  pragtnacici  difficentur,pofTenionem  qua:  pcnes  dcfuii- 
dtum  ftiitinheredemexcraneumipfoiure  fic  cranlircnon  pollcvc  cutnuia- 
ta  magisqukmiun<5l:a  videacur.  Aohorrecergo  iushoc  noltrum  conluetudi- 
narium  ^  luris  fcnpu  rauoue  npn  muiu$<}Uodad  fuos,  <^uam  quod  ad  cxua- 
ijcos)iei5dqs^ancu_^_.^.  i-.;-.-,-,.^;^',-^-.^':.."?:.^  -.C.J..'  . .  . 


E  RR  O  R    QV  I N  T  VS 

2)f  hitfditrMnm  retNm  toojfeffioneytx  ^ua  hereduatit 
'  aditto  mducitHT, 

^  O  N  leiiioc  hic  mulcorum  pragmaucorun^  crror  eft,qu6d 
exiftimantftatutadam.illlam  &confuetudinatiam  pol^ 
I  iefSonem ,  qu<  ^dcfiih^lo  in  hccedem  (ine  vUaintenih 
'  pdone  condnuatacilc  inteUigitur,  induccceadnloncm 

ncrcdicadsii  cepadiado  in  concrarium  nuUafit,  adc6  vt 
ii  non  declaraca  volmiCate  heiesiiueteftam6tariu$nue 
jlegitinuis  dcceiIcrit,nondubitentquinad  ipfiushcredi 
hcreJui ;  i ^ii  ^  |:r  i  L^  arliniccatm:. Nam  ,inqitiunt,quomodo lieri  poceft,  vc 
hcrcs  non  lic  is  qni  rcs  hcrcdicarias  poflTdec  tamquam  heres  ,  quiquceas 
poflldendi  alio  cjuam  hcreditario  iurc  nullu  ius  habcat:Quq  tanic  i  atiocina- 
tio,  fi  re(5kaeft,fateri  cos  oportec,coniuccudinishuius,dcqua  cractamus,  can- 
tamvimeilevt  heredes  omnes  iiue  teftamentano5,iiue  legidmos  quantuuis 
cxtraneos  fadat  neccil^os.  Qdo  abfindtas  didnihil  poteft.Tata.n.abeft  vt 
c6iactudo  h.-ec  fadat  neceflados^vtnc  qnid£  fadat  heredes*  Quid  ergo'£os 
qoi  auc  ncceftani,ant  volnntaniiiinthciedJadtpoftef.  Pdusecgocft  vtfioc 
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hescdiHJtpiMiiaf^^  non  transfni pofleflio|i6  mfiiltaiMt^nuisfliit 
qaid^  meosqtuaot  infticuti(tiuc>aut  proiiixiiotoailiHblp^^  intefta- 
tO)  Ced  no  qiiacenus  vel  inftituti  vel  proximiovesKill^t  quatcnustiercdcs  Ci- 
ue  Caiyu  liue  lcjg^tiinj.Neq)  cft  quodquis  pro  pra^atids  obiicat  iccundA 

hancfcntcntia  fore vt  poHelsiocitiiis quam  hereditas  iii here<36  tranferatur, 
cuni  heredjtas  no  nifi  ex  qiio  adicacll,  pollefsio  aucc  ilacim  ab  inftanti  nior- 
usqavlita  incclligatur.  Nam  im6  vero  vcrunq-  fit eodc  temporismomenco, 
quia  hercdicas  qua  idocuniqaditajetrofingitur  a  dic  moras adita  fuillc,nci: 
vUo  vcl mininio  inlknti  iaciuile,  ne quicquaui  ilt  quod  impedjat quoiiinius 
bonorfi  quaedefiin^kus  rcliquitdomiiuii  p<r  kgem  teiiipill||^jicquiratur> 
\i^\\3nbmeis^'^caaknmM.i4»C9tikQ.tdpAfkSu^      ifSySSHfnci  quobc 
illUtasex  legedef«^tur&cxpo(Uafl»acqdiicaincellgicur,po(Ps  quo<^ 
coniuetudirJs  potellatc  hercdi  acquiritur,vt  non  pnil^neiesviipfeipoisitfa- 
£bis  djmiiius  quam  poiiefsor  recu  iicreditanu.^cdquemadmi>lifipriuscft 
vt  hereditatem  aJent  !i  cxtrancus  (ic,qnim  vt  dominiu  rcrum  heredicnriaru 
nancifcatui,  ica  puuccdcre-mdicioi  c  iicccircclt.vt  vi  cor.fuetudinis  poiiclsor 
faclus  vidcacm.  Proindc  li  i  cqtic  adiia,  ncq\  rcpuniata  licredicaccdccellerit, 
ricuci  hcicdicaic  non  a  iitam  r.ou  cianrniKHC  lu.xca  vcccris&i  noui  iu.  isre«ni- 
las.Icaqi  nequcpoileisiOi.i:  cjuam  i  umqua  habuit,crar.miittcrcjx>teli.I-on- 
geque  diftat  pofl^oiita  confuctudinaria  abrea  qua  htt^'  S^ftfiimer  dfcof 
poraliter  nancikitor»  editivult  gcrere  pro  hefed^Hli^lbfi ^^fHclieitd6 cd 
qotliefes  v.6  cracquoniam  hoc  ipib  qnod  attingit,vel  nimio^'ij|od  hcredi- 
tarifigetkiepfoiieredeli  alii  attjnge.  <d\  caufam  nulla  habutl^confequen 
tcr  lit  hcrcs non  minus quam  adeundo  pofl  fublatas  Theodofii c6ftitutione 
crctionu  f(>llenmiatcs  A^^raSR./.^ro  hercde  lo.D.de  ac^.bere'Ann€t.I.ern>c^ 
ly.C  dc  tur.dehh.  At  pollefsioconfueiudn  aria  no  acquiriturtnimo  auctaifto 
vllohercdisjfcd  fola  c6fuetudinis  potctiate.  Itaque  non  pocelt  mduccre  adi- 
lionfi  auc  geiicjone  pro  hcrcde  qu^r  Ssc  facki  cll  &  anjmi.  ConfequentCtcuP 
Cos(blos  qiii  liercdes  funccufuecudo  fadatpoileflor^  necsIIe^^^W&ll 
cend4  confuetadimspoteftasem^vtadilsaliquispEMdir^  >ji§dec?aietiir 
volur.tas  adeondae,  tm6  vei5  aditae  fiesedicatis.  ki  SgML  nccefl|||ilte|^ 
bus  nihil talc tradiari poccft> quia fiaitiplb iuie lietedcs funt ftlA^ Kcm 
adition6,ita&  ip/a  cofiietudine  po(Ie($orcs.Sic  enim  loqui  maioqatoqQfl^ 
modo  pragmatici  foIent,qui  h^cpoflcfsion6  ipfo  fal^o  in  hered6  traniiie  S- 
cunc.  Nam  quemadmodfi  nemorc^Vcdi^jcritiiiuufmodi  pollefsionis  cono- 
nuatioreni  (icn  ipfoiure,quia  poilcflio  fa^  no  iurjsclt,icaneclieri  tp(ofa!h 
cum  cicra  fadii  vlluni  hercdis  acquiracur,  non  eo  fohlm  cafu  quo  hercditas 
iine  fado  vllo  accju  ricur,  vt  in  fuis  &  neccfrariis  heredibus,  lcd  iiloccia  quo 
aditione  oDuseft,vtin  exuaneis.  Aditiocnim  adhcrcdicat^daqtaxat  acqiii- 
niidi  prodci^imdttitis«Bt!^flcqd  ladtc^ 
%^l^  quxpotfrdioii^dat%redi.^  fiunt 
MQl^atei&ex  iurc  unttS^^d  ctik  ex  liominis  b£ko  petid^Upto  aut6  fa£bo  ea 
qiur  vtfiant  niiul  aliud  gdgnni^i/i  vt  fadbu  interuenent,vt  cum  dicimusio-t 
currere  qu6  hdo  ipfo  pceni  cxc6municationis,aut  cJhlcationiSiNeutrij  ao- 
c6  hc  ct\m  defui>dj  poiK;fl1o  in  hered6  continuatur.Q»amqu5  longc  proba- 
biliuseilet  djcere  connnuauonfi  illam  ficri  ipfb  iure  quam  ipfo  fia<^o.  Na  & 
confuecudo  iuscll,(ciiicccn6fcripc0,etiam  cum  fcrip:ael\,t]iU3nunqua  cx 
ioip^uu^icmpacx  co^quod  moui>Dslon£6q>  viutcccpiu  ei^i^llinutur. 
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ERROR  SEXTVS.  "^* 
X)€  cUuftdu  fnt  MdMnifolent  adimpediinJUm  txeulfmii 
nenfa^AeKctftiontm*  . 

E  T  E  a  V  M  prigmaticorum  error  fuk.eciamnum  a  pIeDfq;ex  re- 
centioribus  laudatus ,  ad  impcdiendam  excepbonem  non  fa<fVjc  ex- 
^     cu/Honis  quxex  noualuftiniani  lege  datur  terciis  poflcfsoribus  ad- 
-lecruscreditoceshypothecanamexercentes  ,pofle  creditoremfibiconrule- 
rehociemedio,  fi  cxpreflim  conueniat  cum  debitore  bona  fua  ohhgante  vt 
ciufmodi  ordinisexccprioni  locus  e(Tc  numquam  poflic,  ncc  bonorum  dcbi- 
corisadquarcumquemanus  pcrucnerint  excuflionem  facerecredicor  com- 
pellatur.  Quai]  pcrmittendum  fit  debitori  cum  creditorc  contrahcnti  quam 
velit  rei  fux  legemdicere,remque  ipfam  pro  aibitrioafficcrc&  obhgarc 
priufquam  in  alicnas  manus  pcrucnerit.In  quo  fan^  falluntur.  Nam  cilm  ea 
erceptio  neque  ex  perfona  neque  ex  fado  debitoris  compctat  tertJo  pofscf- 
fbn,(cdex  beneficiofohuslegis,&fauore  propriaj  pollefsionis ,  iurisratio 
non  pautur vt  debitoris  fado  &  voluntate  poflefsori  cripiatur.  BcneHdum 
enim  quod  a  mealiushabiturus  eft  toUere  facil^  pofsum :  quod  auccm  ab  a- 
lio,vc'l  a  lege,non  pofsumiadeo  vt  nec  padb  exceptio  qu?  fideiufsori  ex  padko 
rci  fcmeiqu^fitafuit,contrario  eiufdem  rei  &  debitoris  pado  fideiufson  in- 
uito  vel  ignoranu  adimi  pofsit/.z^/rfl».  DMfa^.  Longcque  diucrfaratiocft 
exccptionis  ordmis  quxfidciufsori  compeutvtnon  conucniatuc  antcex- 
cuflum  principalcm  debitorem,  aha  eius  qu^  tertio  poflefsori.  Valcc,&:  ef- 
ficax  eft  conuenuoilIa,nc  fideiufsor  excepdonem  ordims  pofsit  obiicerc 
quiafit  cum  ipfo  fidciufsorc  qui  proculdubio  huic  excepuoni  ficut&c^te- 
ris  pro  fe  fauorabiLcer  inarodudis  rcnundare  ^ieSkJ.fenultm.Cod,de 
Nam  fi  cum  debitore  folo  ea  paOio  fadtaiit/iuc  ante,fiue  poft  acceptum  fi- 
deiufsorem ,  certum  eft  non  obftaturam  eam  fidciuflbri.  At  conuentio  illa 
ncteruus  pollefsor difcuflSonis  cxceptione  iuuetur,fitfempcrcunjdcbito- 
re ,  numquam  vcr6  cum  tertio  poflelforc  qui  necdum  vlluseft,ncc  quis  62- 
curus.fit  adhuc  fciri  'uim  poteft.  Prdndc  mirum  non  cft,non  nocerccam  tcr- 
tio  poircfsori.  Nccquod  dici  foict^polfc  qucmhbct  rei  fux  quam  vult  IcGcm 
dicerc,ad  remfadt.  Ideium  etfi  c^perunet  vt  inpraeiudiaum  nonm1)d6- 
pacifcfi  us  conuenuo  valeat,id  eft  cius  qui  pcr  acquliuonem  fit  dominus,  fcd 
cuam  cuJusLbet  pofleiforis  qui  ab  acquifitore  ifto  iusJiabeat,  vt  putafi 
conftituta  fit  feruitus  eriam  inuuiis,  auc  quac  alia  rauone  conftitui  alioqui 
non  Doflirt  /.  eifundo  17.  Z>. deferuit.i venditor  15,0. eommun. prdd.  tuncta. 
men  locum  obrinct,cum  quis  rem  fuam  ahenat,  no  euam  cum  obligat,  quia 
hoc  cafu  ficuu  domitius  manet  ( quoniam  cauifa  pignoris  uihil  cnm  caulfa 
<!oniinij  communc  habet)ita  eam  rcm  quam  prius  obiigauit  poftea  aiicnan- 
do,transfcrt  domimum  &  poifefsionem  ilmiil,  atque  ita  facit  vt  vel  inuJto  Cc 
iranfeatin  emptorem  ius  obiicicnds  exceptionis  ,quam  lex  dat  cuilibcc 
lcrtio  bonx  fidei  poflefsori.Nctiuc  cnim  polfcifionis  transiationcm  impedi- 
rc  pofliiiu  verbailiaqua:  vulgo  in  daufula  De  pignorc  apponi  Cokmj/dhs 
tendHm,tenendHm,poJfidendHmy^Q.non  foii\m  quia  non  faciunt  cieditorein 
poflcfloren,/cd  DoirideJidi£antumius&  caullam  pixbent  ( poirc/riocjiim 
nonvcrbii  traiiifcrcur^ut  per  infttumcntum/ed  tradiuone  opus  cft  aut  qua 
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aha  rcqux  fu  vicc  traditionis  l.Prddia.  p.  deac<fMtr.foJfef. )  fed  ctiam  tjuia  fi 
polTellio  liuc  ciuilis  fme  naturalis  ca rationc  transfcrrctur ,  corporali  lamcii 
penes  dttbitorcm  manente ,  &  debitorc  pollmodurti  alicnantc ,  non  co  mi- 
mis  vera  polllflTu)  empton  acqaiierecur  pcr  traditionem,exquo  inciperet 
ille  i'bi  halicic  velle.  Proptcr  quam  caullam  indudtus  elt  a  pragmaticis  v- 
fusanceii  tcrc  incognitus  claufuU  omltjtati  c^uje  proculdubio  in  hocplm 
virium  is:  poiellacis  habet  quimfupcrior  claulula,  quod  creditorc  facit  pof 
fcllbrem.  In  eotjue  milu  cum  piaj^macici$  cOueiut.  Sed  non  in  eo  quod  pu 
tancpolfe  claufulim  hancfacctc  vtordinis  eicccpcioiii  locus  nuUusreliii- 
qaatur.  Nam  ctaemad.noduip  non  impcdit  quommus  ea  poircflio  ajiiitd  & 
"intctuerti  poiTit  fado  ipiius  dcbitoiis  conllitucntis,  rcm  illam  obligatain 
alicnancis  &  cranstcrentiS  jta  nec  crip^ic  pocell  commoJum  quod  pollefso- 
11  accelfu  um  cll  beneficio  icg.s,    Quarc  S:  pragmatici  facentur  non  fafii- 
ccrccla  .fulimjilam  conilituti  nifipurtcrea  implorctur  auxilium  conftitu- 
tionislultiniancj:in/.Z'//.C.</^4rytt»r.^oj^/.adpropriam  poircirionem  qux 
re  vcva  intciuafa  cll  auocandam  ^  rcci  cndam.  Quf,^d  tamcn  nos  fupenorc 
deca Jc  ia;n  facis  fupaq>  rcfuiauimus.  lca  factum  clt  vt  iicuti  clauus cLauum 
Uudic,itacrror  criorcm  apud  ptignuucos    pcpercrit ,  &  cxclufciic. 


ERRpRSEPTIMVS. 
De  ufriiMJ,& nommbus  excutiendu, 

» 

XcvssioNis'non  fa£Vx  exccpnonem  nonnnllipataMeflco- 
diofa,quiavidcturalienaclI'e  a  iurisratione  ,  cum  petci6at 
vt  creditor  qui  fibt  diligcter  profpexit  acceptis  a  deoicore  pi- 
gnorib'  ius  (uu  exequi  prohiDcatur.ALj  Cotr^  fauorabilf  eirc 

^   deftdut,  propterea  quc>d  faueat  bon^  ndei  poflclIbri,nc  t5  ci- 

t^iamque  facil^  inquietetui:  per  crcditorc  cui  aliude  &  ccqu^  c6niod<? ex  ip- 
fiusdebitoris  bonis  fatisfieri  poflic.  Ita  cnim  fit  vt  nullo  creditoris  autdino 
aut  incomodo  cofulaiurpoircfsori  qui&bonam  fidem&  ritulum  habcns 
dignusvuquecftcui  quantum  fieri  poteft  {iiccurratur,iiimirum  ciimdcce- 
ptus  dV  debitore  qui  non  prapmonuit  fliillc  rem  illam  aheri  obLeatam ,  cx 
eaque  caulfa  inciAtinrteltmionatiim.  Namfinouus  pollcfsor  kituilet  eo 
tcmporc  quo  contraxitjfuilfe  rem  obhgatam ,  nemodubitat ,  quin  cxccptia. 
nisbcncficioindignusviderecur.Pertinctautem  huius  cxcepuonis  arquiia* 
non  modb  ad  priuatam,(ed  eciam  ad  pubhcam  vdlitatem :  quia  hrium  ma- 
leram  minuit,cum  fi  pollefsor  prin >o  loco  conuenirctur  a  creditore,  ncceit 
tl  dari  ci  regrefrum  aduerfus  dcbitorcm ,  atquc  ica  ficret  duplex  Hs ,  vtra' 
que  periculo  &  damnodebiioris  in  quem  folum  cuditor  faba.  Quidni  crgo 
debrtor  reft^  crit  conucriendus  vtvnica  lile  cum  dcbicor  foluendoeft  tota 
res  expediatur?  Ego  fi  qua  cautio  adhiberi  pcr  acditorcm  poflct  nc  ordi- 
njsexcepnoncrepclleretut,fatcrer libenuflim^  exceprionem  hanc  cflcfa. 
uorabilem ,  bb  eam  potiirimtlm  rarioiicm ,  qubd  minucndis  hribus  prodef 
jfet.  kx^ucandum  cnim  crcdicori  diccrem  cur  eam  cautioncm  ^ux  adhi- 
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beri  potuerat,  non  adhibuj'lTcc,vt  eucnic  in  ea  ocdinis  exccptione<mac  com- 
peric  fideiulToripraffeiicc  dcbizotc./^Hth, pra/eNte.Cod.de fiaeiufi.  Namciini 
ei  poflic  renunciari ,  vcproximo  capice  dixjmui  ,  impuccc  llbicrcdicor  qui 
eam  renunciacionem  non  cxcor/tc.  Scdciimiu  ca  fimfcncencja,  vc  neqae 
pcr  claufulam  confticud,nequJ  alia  vUa  arce  &  fubcilicace  fieri  pofn-putcm 
vcinetcrcius  bonx  fiJci  pollcllor  exceptione  ifta  adiuuanJui  licnonpol-' 
rumincclligcrc cutnon  vidcri  dcbeac  odiola,qux*  detiirconciadcbicorcm 
agentemexpignoris  conucntipneexpreHa,  tam  bcne diligcnterque  coiice- 
pta,vtin  cieditoris  potcdatc  npn  fueriC  melius  fibi  prolpicere  arg./.j. 
yiparat.  Nam  li  djcas ,  non  fieri  per  hanc  exceptionem,vt  crcditor  more-' 
t ur  in  damno,  fcd  tantiim  vti  ne  rc<fVa  pofTic  expcriri  contr.i  ^^oinilorcm.Re- 
/pondcbo,  quod  vfus  ipfc  verifTimum  elTc  docet ,  non  eo  miniis  mtccclTc  crc- 
ditoris,vt  liberum habeat  contrapoflcfloremipiumyqueacconcra  dcbi- 
torem  agendi  arbitrium :  quando  pferumqUe  inccrtum  nec  latis  cxploratum 
cft  ,auc  ^acilc  exploratu ,  aji  debicbr  (oluendo  fic  n^aie :  in  eamque  rcm  pfu- 
rimis  incerdum  rumpcjbus  neccirario  prorogandus  credicor  oncracur ,  quo- 
rum  cril  repeticioncm  poftca  habct  non  mod6  contra  dcbitorcm  li  folucndo 
fcd  ctiam  contra  bonar  fidei  pofleflbrem ,  ll debitor  non  folucndorcpc- 
riatur.Sciunt  camcn  quiin  foro  verfantur ,  quancum  interlit  intcr  proroga- 
tas  licis  impenias ,  &  cas  qux  poft  vidboriam  caxantur:ciuantifquc  moras  ca 
repecitio  fecum  trahere  /bicat:  qucmadmodum  5c  cxculTio  cum  fit  fiue  pcr-" 
fonaf  fiue  bonorum  dcbitoris.Proinde  negari  non  poteft  quin  maxjme  inter- 


ipelii 

dcfuntex  fiibtilioribus  pragmaticis,qui  putcnc,non  cftecompellcndum.  . 
Mori  exco  tantum  qubd  CLUn  iura  &  achones  nec  videaviturncc  poflTdean- 
'tur,  vix  fieri  pofllt  vtcorum  pcriccurio  non  fitdubia,  perplexa&ob/cura: 
quo  c jfu  ncmo dixcrit  vlque  adeb  iniuf ios3  agcndum  efle  cum  creditore  vc 
pro  pccimialicemvnamplurcfvc  infticuerecogatur,  nec  alicerfuum  conH*- 
qui  poflit  quim  ii8i  litibus&:  rumpribus&  (cipfum  &c  alios  diuexec.  Ve- 
rilm  vidctur  n^ihi  ratio  ha:c  faris  fi-igida  tk  ieiuna.  Quamquam  enim  faceoi: 
C}Uod  iIH  contendunt,iniquum  ellcvt  crcdicor  pro  fuo  confcquendocontraf^ 
alium  quam  cotradcbitorem  agcrc  cogacur  fi  non  nili  cum  aliquoincom- 
niodo  id  ficercpofllt.  Quid  tamen  fi  nulluni  in  ca  re  mcomnioduin  ,nul- 
h  Jmpcnla  verfabitur?  Finge  indubiwus  elle  a£riones  forta/Iis aJucrfus  de- 
bitorem  iam  condemnatum  aut  confi?fl'um  qui  pro  condemnato  habcndus 
fit,fiuc in  iureconfeflus  fuerit,fiue in inftrumento  publico,authentico,&: 
vt  Ioquntur,garcnDgiato.  Qubd  li  miniis  certa&  exploiata  iit  a£Vio,  noiic- 
qiie  creditor  agere  coaa  deBitoris  dcbicorcs  :  quid  prohibet  fic  rcm  c\-*s 
i)ediri,vt  debitori  ipfi  ccrtumtempusprocaularum&pcrfonarimiqua- 
Iitarea  iudice pnri^ituatur  incra  quod  agere  debeat,&:debitorcm  fuum 
auc  confl-flum  faccre,aut  condemnaciun  ?  Se  ^  li  dcbitor  iplc  agecc  . 
tccufet,vcl  cun(5ketur,&  crcditot  parauor^.vrgeat  folutionem ,  poteft,  mco^ 
iudicio ,  faciJiune  nulloque  incommodo  itaci  confuli,liiura  illaquar  do-  > 
bitori  aducrfus  alioscompetunt,publicc  cxponantur,&  vendantur.  Vocaris  > 
quoquciiicamifetcruis  poilelforibusmoxper  hypochccaiia  inquiecandis, 
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ne  obiicete  tjuandoqucpollint  collufum  fiiille  intct  acdiiorcm  6c  empco- 
rcm,plurirqLic  vqnirc  rem  potuille,fiip(isdenunaatavcndiciofuiflcc.  Sjcc- 
nim  eucniec  vtnon  maiorc  autfumptuaatincommodo  a^ionis  £c  nominu 
quamfiindi venditiofiat,8c  cxprecio  quod redigetur  vel  intocum  vcl  pro 
partc  crcditori  foluatiir.  Qu6d  cnim  aftio  perplexca  Cn  &  dubii  euencus>non 
iblctimpedirc  vcnditioiicm,  fcd  tantiim  faccrc  vt  viliorc  precio  diftrahatur. 
Oetcrum  qualifcumquc  eft,ca  vcndi  ic^  poteft ,  ficut  &  alca  &:  ia^his  rcds 
rc^c  vcnditury&  cmituf /•y?<4/2«/  rgtu.D  de  Mon.empuoto^ut  titnlo  Dj^ 
hered.  vel aEHon.venw.Qm^  crgo  C\  cmptor  nuUus  rcpcrictux,callidit3- 
tc  fortaflis  eorum  contra  quos  compccunt  a^bioncs?  Tum  vcr5  excufHo  pro 
fada  habcbicur.  Nam  C\  vcrum  eft,vt  cft,  tanti  rcm  cflie  quanri  vendi  potcft, 
confequcns  cft  nulliusmomenticflc  rcm  quarnullum  inuenit  cmpcorcm. 
Nifi  fori^  quis  vclit  ad  id  creditorcm  adigere ,  vt  debicoris  fui  nomina  cmat^ 
vel  acdpiat  in  fblutum :  quomodo  C\  agcrct  dc  diftrahendis  bonis  proprij  de- 
bitoris z.C.fi  in  CAHj.tudic.yignxApt.fu^iA^  id  ellet  DCriniquum,qui3  cre 
ditor  aliud  pro  alio  acdpere  non  cogitur,cum  aliter  ei  (atisficri  potefl.Qu^d 
n  a(flioncs  cxcutieiidx,  lint  Iitigiofa:,dubitari  minus  ^otcft ,  quin  carum  ex- 
cufllo  ficri  nulladebcat ,  quippe  quarum  venditio,  licut  &  alccrius  cuiuili- 
bcc  rci  Lcigiofc  iurc  prohibeacur.  Illud  cnim  duncaxat  rclinquicur  d  cxcuf 
fio  facienda  cft,vt  Lccm  infticutam  fufpicere  creditor  tcncatur.  Quod  fanc 
alicnum  edct  ab  ca  jrquicace,quz  hanc  ordinis  cxccptioncm  ind  uxit.  Nam 
ciim  non  odio  creditoris  indu6bi  fii,  fcd  fauorc  poffeflionis  quatcnus  co  pro- 
(pici  fine  credicoris  incommodo  poccft,ne  fianc  de  Iitc  btcs ,  nemo  non  vi- 
oct  crcditorem  qui  finehtigio  fuum  conlcqui  nequeacnon  eile  in  eas  conii- 
cicndum  anguftias,vt  contra  dcbitoris  fui  dcbitorem  pociils  litigare  cogacui^ 
quim  concra  pignorum  fuorum  poflelTbrcm.  Planc  rcmcdii  loco  non malJ 
forfican  qius  dixcric,  non  has  aut  illas  cicbicoris  a^^ioncs  qwe  litigiofz  func* 
fed  vniuerfa  ipfius  debiccwis  bona  vcndi  debcrc.  Nam  c  iim  bonorum  nomen 
denotct  quii  vniucrfale,bc8t  in  bonis  nihil  fit  prxtcr  liagiofas  illas  adbonesi 
venditio  tamcn  valebit  tanquam  rei  non  licigiofx,quonjam  vniucr/aJis  ven- 
dicionis  priudegiu  illud  cft  vc  mulca  cum  vniucriiracc  cranfeant,qux  alioqid 
non  tranfirent.Vtputafiindusdocahs,res  Ltigiofa,ius  patronatusA  aliaqu^ 
funtfimilia  /.^kMamCi.D-de  ac^.reruiom. 


*  ERROR^VllL 

Di  excujfmi  debttoru  vf^ue  ad  petMm  &  fSucHlum^  \ 
vt  afunt/acfenda. 

VLGALVM  eft  pragmaticorum  brocardicom..  excuHiO' 
ncmdcbitoris  adpcram  vfque&  facculum  ficri  dcbercan  1 
ccqoam  aduerfus  bdeiuilbrem  aut  terdu  poflenbr^  pignorii  I 
agi  po/Iit.  £x  quo  infirrre  folcnt,n6  pritls  videri  ben^  exculTii  1 
dcbitorcm,quam  ada£his  flt  ad  bonoru  cc(Iion6  faciendam, 
bc8t  alioqui  appareat  eum  (olucndo  non  eflc.Qux  fcntcntia 
«lici  non  potcft  quam  crcditorjbus  incoinmodafit  &damno?a  :Ciimvix 
contingat vt  debitor quantumuis  inops  conf jgiat  ad  bencficiciu  icgis  lufcjc  1 
De  ccflione  bonoru,qui  n  pri  iis  conicdus  fit  in  carcere$,nullamquc  aliam  fai  | 
ibczandi  i;iuoncm  vidcat  fiipeceHc.  Acqoi  mcns  l^iftjniiuu  cum  ordinii  ' 
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excepdonemindaxicqux  fiaciuiroribusiumfq-,  pignorum  poflefToribus 
commodaretur>non  illa  hiit  aut  efTc  potuit  vt  creditoribusruu  perfequenti. 
bus  l6gior  mora  fieret,  fed  tantu  vt  quoad  eius  fine  eorum  incoLjiodo  ficri 
jpo(ret,a  proprjo  debitore  potids,  quam  a  fideiuirore ,  aut  a  tertio  poireirore 
foJuuoii^  confequerentur.Proinde  fi  appareat  debicorC  roluf  do  non  circ,  ni- 
hil  cauflGe  eft,cur  contra  fideiuirori  aut  pofrcfrori  agerc  creditor  prohibca^ 
tur.PIane  quandiu  id  no  aoparet^non  eft  admitt^dum  vt  excuffio  qua:  re  ve- 
ra  foOa  non  fijit  pro  fa(aaliabeatur.raurq.,  cffc  dcbct  aeditori  Ci  ex  boni^  rui 
debitoris  comod^  rufi  conrcqui  poflit.  Itaquc  nihil  ei  proderit,  Ci  pragmati- 
ci$credimus,qu6d  dcbitorem  roluendo  c/fe  neget,  Ci  ex  contrario  is  qui  non 
tadlx  exaiffionis  cxcepcioncm  obijdt,affirmet cfle  eum  roluendo.  Pr^Cum. 
ptio.n.eft  foluendo  circ,maximecontra  crcditor6  qui  cu  eocontraxit.  Siqui- 
X?  ""V/' "5  '""^  contrahere  vcLt  qud  cgcnu  efli  putct.Quamquam 
auta  faciia  ex  po(lfi»<fVo  potcft  paupcnas  ruperuenire,aUegan  ds  ta^fi  cft  pro- 
barcnonncgantis.  Eoq,  fanaiure  vtimui  vt  vrgenduj  nonfit  fideiu/ror  aut 
pollcllor  antc  fafti  cxcu/nQn6,vt  indicct  bona  quar  cxcuu  vcbt-^d  priiU  & 
ante  omnia  probarc  creditor  dcbcat  quantu  pcr  rerii  naturam  ficri  potcft  vt 
ncgatio  probccur ,  id  cft  per  rclacione  apparicoris  qui  dcbicoris  vicinos  Sc  fa- 
miIurcsmccrrogaucnc,nullaefrc  bonadcbicorisraltf  qu^  fmc  controuerfia 
poflideri  queaiit.Qup  fa<::b  tum  dcmum  rpe^at  ad  fideiuirbrcra  autpigno- 
ru  pofreflbr6,vt  Ci  qua  bona  efliputct  quae  cxcuri  debcant,ea  indicet,  qu^d  Ct 
eiulmodi  indicaao  per  fidciuiror6  aut  poircflor6  feaa  fli  antc  exploratas  per 
credicore  facuJcaces  debicoris,nihjI  ahud  a  crcdi  torc  cxigcmus  nifi  vc  ea  bo. 
na  cxcuciac quae  indicata  fiicrunt.  Credibilc  namquceft  fidciufl^Qrfi  aut  poC- 
lcflor^,qui  m  indicando  tam  djligenu  ftierit,ea  oninja  indicafl^c  qux  cxcuti 
dcbcant :  l^itur  foaa  eorum  cxcuflione  libcrum  eric  crcdicori  ius  Au  cxcqui 
iiueaducrrushdejuflorg,/]ueaducrruspignorum  poflbfl^orem.  NulJa.n.hac 
paite inccr  cos  differcnria  cft.Prudcnciils  camen  facicc  iudex  Ci  credicore  nc- 
gante  dcbicor^  rolucndoefl^c ,  fidciuirorc  aucem  vclpofl^eflbreidiprum  affir- 
mantcincerloquacur&iubeat  vt  de  fadb  veritate  conucniant,fijbc6mina- 
tionc  ooeni;  ccrtx  in  cimi  conftitucndae  quem  ex  poftfeaoappaiebit  CalC^  8c 
per  calumniam  quid  affirmafl-e  vel  ncgafl'e.Sic.n.ficc  vt  n6  tj  fedli  ac  tcme 
rc  aut  hicauc  jllc  nhbac  adaffirmidavcl  negandu.Aifirmarione  aiitC  hinc, 
&  ncgauonc  lihnc  fecuta^non  alix  iudicis  pancs  eirc  poflbncquam  vc  exjga? 
^bacjoncs,quas cam6  fi quid mei iudidj cfl^t, a folo rco esdgedas pucarfi,n6 
«cilacrcdicorc,ciim  buiurmodinegarionis.quacnecloconec  teporecoar- 
«au  eft,ommno  per  rcru  naturi  impoflibilis  fit  probacio,  leiirque  in  exce- 
puone  adtor  exiftat,&  conrcquentcrprobarioneonerari  debcat,in  eopraercr 
tim  quod  ftindamen  cum  eft  ruar  exccprionis-.Maxim^  cilm  Ci  pcrcalumniam 
qujd  negauifle  credicor  probabitur ,  condcmnarioncm  cx  ea  caufli  Ciibinde 
|)a«urus  ht.Etfi  emm  verum  cft  quod  pro  pragmatids  fupra  obiccimus,eiun 
qui  mutatam  eifc  dicit  condiaonem  debicoris,  id  cft,  ex  idonco  faOum  ino- 
pcm,probareiddebcrc:ricut&eum  qoi  voluntarisaut  alceriuscuiuslibet 
Ki  mutaDonem  allegat.  In  propofito  tamen  probario  raus  hoc  ipro  hOz  vi- 
decur  qu5d  pignora  qux  dcbicor  concraftus  temporc  poflidcbat>«c  quoruin 
tJdcm  aeOiux  fccutus  crat,nmic  alienau  icperiuntui. 
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ERROR  NONVS. 
D  €  cxeufime figmrHm  pefirimo  loco  aiicnMtomm, 

Sf^^lf^-I  V  M  debitor  pignora  omnia  aLcnauit,ncc  foluendoreperitur 
^  ^^lfa^    tempore  tjuo  aeditoc  a^ic  hypodiecariii,dufcacm  aahuc  Ta 
C  ^j^Iecaniibefunficcfdyfiorid^^ 
^^i^  bu^^oogittklttsiSKiuliiecritt  qoi  pode 

^^^^AifiM  coinparauic.  Quxilio  in  eo  cSkJin&caA  exceptio  uoaci^ 
cofli  debitorisc&petttpfii&ilod&aDCe  dcbkoii^  coniitnutur»  iu  priori  em< 
ptori  copctat  cxcepcio  non  cxcufli  po(\crioris,fi  prior  conueniatur.Nam  de 
cxcutiendo  infodeduorc  quem  ponnnus  nonelTe  folucndo.cradari  vtiq;  1:0 
poceft.PtobaDilius  autetn  plcricj^putantjhoceciam  cafu  exccpuoni  locu  ci- 
iedebcrc,  vr^entenimiruni,vc  exilhnianteadem  jequitatisratione  ,  ne  fianc 
dc  lice  lices  li  prior  empcor  cui  boiu  omnia  vendicoris  obiigaca  Fuciuc»  pno- 
telocoin^t]iececur,ciimpi:o  (ua  indemnicaceliabict]Ciis(ic  regreifum  aduer- 
ius|ioftci:iooem»ciiiuscanddki  peciculo  &  damno  totamcem  ccikceopo& 
teac»quia'cum  debitece  iam  laplo  fecoicacibiisA'  inope  contr{acit»Cui«lenr 
lenuxautiior  apudnoslaudator  i£gidius  Magifter  magni  incerpcagpnati^ 
cos  Galiicos  nominis,&  in  fuprcma  Parificfium  Curia  prarfcs  primarius, qui 
^cab  amplifllmo  illo  ordaie  Lic  iudicacu  reH?rc  ex  Lfi^uu  haifens  15.  D.^m(jr 
a  ^uth.manum.vhi  fcviptum  cft,n  quis  habens  credjtores,  manumiferit  plu- 
rcs  fcruos,  nonpmnm  tibertateni  unpcdiri,  fcd  cos  qui  primi  funt  libeios  c/^ 
fc,donec^icdicoribu&  fuum  foluatur.  Sed  pacc  tanti  vin  dixerim,noniIuic 
hxQ  ilmilia.  Na  piui  ibus  fcruis  manumilTIs  ab  eo  qui  non  fuit  fol  ucndo,idv- 
ntt  impedit  libeccac^  quod  lex  ^a  Scncia  no  paciacur  daci  iibcrtaces  in  fba» 

d6ctiedicoraqiitcamioiiefiandac6tucctolm^  {t^imooifib 
exquocfediCDcibiisiaosfieti  opocteL  Pettinetai.illelociis(iciicdctocaia 
^lia  Seiiua  adiknoimanumilibs  c^i  pignoris  vincub  milb  tenebancur,a- 
lioqui  libercacem  iUudimpedietqiibdferuoobligatononmagisquamalie- 
no  diredla  libercas  dadpoiSc  pcopcer  vinculumpisiocisquodpetdaciong 
Lbertads  inuitocreditorecontra  iuris  rationcdilloIiieretiir,/.^rwrr.t/i>fr  x^, 
§.fi (fuis (eruoD.de fidetc.filfert.C  Am  autc  lex  i€lia  Sencia  non  omnibus  ob- 
ftet  hbcrcacibus  qus:  dancur  adcbicorc  qui  fohiendonon  eft,  fed  ij  tantum 
^  per  quas  fraudarcntur  creditorcs,  confcqucns  eft  pcrcam  ficn  vt  ii  piuribus 
manumiflis  vnius  cancu  hbcrcate  fiaadctur,non  vtriulqj|/ed  alteruuius  duiH 
cazat  impediatur  Itbercas^  quidem  plerunque  illius  <]Ui  pofterioce  loco  IP 
ber  rc  r  iptusefttVC  lulianusdi€ebac»au6d  in  dubio  &csecerispuibus  nibif 
dt  qnod  melitls  dici  poQIt  quam ordinemicripcuRr  fcqucndum  e (Tc dJ^O' 
fttrminr.$,^md 0rgovjX>m  c^aeris parihu^cfs^a,  Ci  maiortsprecij Hc h  qui  an-'* 
cc  nominatus(?ft,ncc  fufliciat  poftcriorem  rctraiii  in  fcruiCUtem,prior  /uffi- 
ciat,diccndu  cR  fcv]uenti  loco  lcriptum  folum  ad  libcrcatemperucnturum 
diEl.f.ficfuts  h^l^tns.yiciim  vcraquehbcrtasfcruarinonpoflfiCjaftcrutra  tam^ 
leruetur.At  nos  tradtam'  debonib  a  dcbiturcpiimu  obiigacis,dciJc  aho  atq\ 
alio  t6pore  vendicis,  quorum  in  co  diipar  ratiocft  quud  cil  omnia  iiir.ul  obh' 
eacannc,  par &  xquole  in  omnibus  eft  ius  aeditori-scuius  nec  inccreft  an  po 
neah6icatttdli,prioceautpofterioceloconnt vendicahsc  auc  illa^quia  nec 
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fuitin  poteftatcdcbitoris  autemptorum  crcditoris  conditionem  ^cerede- 
leriorem.Necquodluftinianusinduxitcxceptionenon  cxcufli  dcbitoris  (a,- 
ccfe  debct,  vt pcrinde  uiduceada fitexceptjo  non excuili pollcrioris ^mpto-* 
ris.Eft  cnim  cOllitutio  illajuns  vctcris  cone6kona,promde  fujs  finibus  coaji- 
gullada,nec  faciic  air.pliada,prj:feuim  cilm  logi  alia  ratiofit  poftcrioris  cm- 
j3tor:s  dc  dcbitons.Creditor  enim,c]ujacum  debitore  c6traxit,n6  fjaic  rccu- 
larcpotciljcjuominus^cotra  jpfum  agat,fi  agcdo  fuum  cOfeqiu  a-que  comodc 
j)oUit.Atqui  cum  pofterioreeinptore  no  magis  cotraxit  quam  cu  priore,fie- 
riq;  potell  vt  ;tque  difficiljs  futura  fit  pignoris  perfecurio  aducrfus  poPicrio- 
1-6  cmptorSatquc  cotra  priorcxur  ergo  cogamus  creditore  vtcotra  poilerio- 
re  creditorem  piius  agat-Dices^:e  fiantdc  lite  lites.Refpodebo  xquitaris  ra- 
tio;jcm  hanc  ellc  116  luris:  ncquc  tamen  huiufmodi  a-quitate  fufficcre  ad  ius 
nouu  inducendutn  citra  conlticutionc:  Alioquidiccdum  ellct  imquum  fuif- 
fc  ius  vccus,quod  tales  ordinis  cxccpcioncs  aducrfus  crcditorem  qui  exprdli 
pigiioriscouenrionc  /ibi  diligSter  profpcxilIct,nullas  admittebatrNcque  vc- 
it6huiusfiuc  rarionis  liue  aquitaui  velligium  vllum  pcri  poteft  ex  dJ.fi  ^uis 
hAbes^xw  cuius  fpccie  manifcllum  ell  ei  qui  priorc  loco  hbcr  fcriptus  ell,  nul- 
lam  competerc  pollc  actioncm  aducrfus  cum  qui  pofterior  nonnnatus  fuit, 
tamedi  ius  ita eHet vc  primi  hbcrtas  impcdiretnr,  quia  quod  impedjretur  no 
fieretper  libertacem  fecu^do  loco  datam,fcd  per  lcgcm  itliam  Scriam,qiLE 
hac  in  re  crcditonbus  vtiliflime  proipexir ,  ncc  rurfus  pro  euictione  liber- 
taris  adio  vUa  copctcre  potdl  ci  qui  leruus  manet.  Sicuc  nec  piiori  cmpcori 
conaaqucmcrcditor  hypothecaram  exercuic,  adio  vUa  copctrc  potcit  ad- 
ucrfus  fecundum  emptore,  ob  id  foium  quod  hic  pnor,  ille  poftenor  cmerit, 
rcs  eidc  aeditori  a:quo  lure  obligatas,fed  quia  id  quod  poltcriore  loco  vcn- 
dicu  fuJC,priori  cmptori  jjro  iiidcnitate  obligacu  reperitiu-.  Na  fi  fingeres  vc- 
ditorisciufciemqidebitoris  bona  priori  emptori  obligata  n6  fuiile,  nemo  vti- 
Quedaret  ei  cjuauSaruiana  c6tra  emptorc  poftcriore,fcd  folam  cx  empco  pcr- 
ionale  cotra  luu  venditor^.  Ita  ficn  ncceflc  eft:,fi pragmatjcoru  fcncctia  obti- 
neat,  vt  creditori  aduerfiis  anteriorem  emptorem  accre  volenti  prius  explo- 
radum  fit,an  emptot  illc  obhgaca  habeat  veditoris  /ui  bona  omnia  necne,vt 
fcite  poflit  aii  ordinis  cxceptiofibi  obllatura  fit,an  n6.Quod  tam£  qua^m  ri- 
«liculum  fit  ncmo  no vidct.Qmdcnim  creditorisintereltanbona  poCterio- 
re  loco  vendica,pnori  cn-iptorilucrint  obligataiSed  quid  rationiiius  conten- 
dimus  ?  Apcrt^  pro  nobis  contra  pragmaticos  vrgec  Paulus  in  l.Mofihts  47. 
detur.ffcty  vbi  ciim  Mc»fchisfifi.i  dcbitrixex  coududVione  vcdigalispropo- 
iieretur  hcredcshabuifle  a  quibus  FariaSenilla  &:  alij  piTcdia  emer.tnt,  & 
conuenircntur  empiorcs  propter  Mcfchidis  reliqua,  dicercntquc  hercdes 
Mofcihidis  idoncos  cfle,&  multos  aLos  exeifciem  bonis  emiflc,refcrt  Paulus 
pronunciatum  fuiflc  ab  cmptore  arquum  tfle  prius  hcredesconucniri  deberc 
in  reljquum pofltflfbrem  omncm.  Quorum  verborum  is proculdubio /enfus 
cftjnovtpoflcirorcsomnesfimul^c  pio  rata  conueniii  oporteac^quomodo 
honullos  intcrpretari  video,fcd  vt  quilibct  cx  pofleflbribus  pro  arbitno  c- 
ledtione  creditoris  coueniri  poflfi t  poft: excullos  heredes.  Itacii  quod  ad  hcre- 
dcs  cxcuri^dos  atunci  admitritur  cxccptio  no  fa(ftqcxcuflionis,quod  ad  pof^ 
feflbres  vet6,n6  admittitur.Et  rede.  Noenim  ficut  facil^  fcitur  quis  dcbitor- 
fit aut  hcrcsdcbitoris,  itafaale fciri poteftquis  cxpoflclTciribus  poftremus 
pmnium  comparauent;ex  quo  illud  eciam  fit  vtdici  no  poflit  apqug  comode 
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crcdicorcm  agcre  poirc  contra  poftcriorcm  cmptorcm  aque  concra  prio- 
fcm:  cilm  muU6  hicilius  ci  fuctit  cxplorarc  quis  Do(rc(rorat,  qukm  quo  oc« 
dinc.Cur  non  crgo  idcm  in  cxteris  crcditoribus  obtincbit  quod  in  filc*  ad- 
miiTum  cft ,  vt  arbitcium  habcaiit  cligciidi  &  conucnicndi  cuiulljbcc  poflH- 
(bris?   Ncque  cnim  priuilcgium  fifci  v  llum  in  co  eft,cdm  hercdcs  dcbidicu 
fuxcxcutccccogatur  priufqua  poilcirorcs  vr^c&  inquictarcei  liccac.Quin 
potiils non  abs  rc  quis  cxiftmiacc  poffic,  dcteriorcm  fiki  hac  partc,quam  cx- 
ccronim  crcdicorum  cauflam  clle ,  quando  nullo  alio  Pandedanim  loco  rc- 
pcrias  acditotem  hypothccarium  rcpclU  cxceptionc  non  cxcufli  dcbicons. 
Veriffimu  enim  eft  quod  ii  diximus,ius  hoc  noxiH  cllc  &a  luftmiano  induchl 
contra  iucis  vctcris  rationcm  :quac  crcditori  clcdboncm  dabac,an  concradc- 
bitorcm  eiulvc  hercdespcrfonalf  a<aioncm,an  potius  contra  poncflbrcs  hy- 
pothecarii cxcrcere \c\icUdifiralhs  i^.Lperfccuticrre i^.CJc pignorScio cx- 
cuticndum  elTe  debitorem  priufquam  conucniatur  poflcirores  ciim  crcditor 
agic  reuocatoria  l.i.C.de  reuoc.his  (JH£  in  frdud.credft. Sed  alia  rcuocatori^^alia 
hypothecarix  adionis  ratio  eft.  Hypothccaria  dacur  contracum  qui  rcs  ob- 
ligacas  poffidet ,  ac  promde  ci  qui  cx  iurc  proprio ,  fibiquc  per  c6ucntioncra 
quzfito  agit.Rcuocacoria  vcrb  contra  cu  qui  tenet  bona  dcDitoris  nullo  vin- 
culopignoris  obligata,fcd  camcn  in  crcditoru  fraudcm  alicnata.ltaquc  datur 
crcditori  non  quali  ei  acquifita  proprio  iurc  &  cx  aliqua  conucntione,fcd  ei 
mera  indulgentia  pritons,qui  ccflante  iuris  ciuibs  auxiho  vtil6  in  faftum  a- 
dione  in  earcm  introduxit:Fauore  fcilicet  crcditoriun,qui  alioqui  fraudarf- 
tur.Atquipcr  folialienauoncn6fTaudaturcreditorcs,fcd  icadcmum  fipcr 
alicnaaoncm  fafkum  fit  vtminils  fupcrfit  inbonis  debitoris  quam  fufficere 
pofllt  ad  dimitt6dos  crcditoies:quod  ipfum  no  alitcr  fciri  poccft  quam  /Ici- 
cuflus  fit  debicor,&:  quidcm  ad  pcrl  vfque  &  facculum,ade6  vt  nec  priiis  bc- 
cxcuflus  vidcri  debcat,meo  iudicio,quam  adadtus  fit  ad  bonc^m  cefsio- 
n6  facicndam ,  vt  in  hoc  falt6  mchor  condicio  fit  cius  qui  cmit  rcs  non  obli- 
gatas  qukm  cius  qui  obligatas:itcm  qubd  in  eSCto  practoris  frausnfi  tancilm 
coufilio/ed  etiam  re  &  cficCta  accipiacur,fi:aus  vcrcS  in  cfife^  nulla  cfle  pot 
fit,  nifi  in  co,  quod  a  dcbitorcnulloprorfusmodo  fcruariporcfl.Icaquc  mi- 
rum  noncft  ficri  hoc  cafu  excufsioncm  dcbicoris  cx  optima,im6  neccflaria 
iuris  raaonc.  At  cum  bona  quar  a  tcruopofildcntur  funtcredicoriobligaca, 
non  cft  prohibcndus  crcditor,  quominus  iuic  fuo  vtaiur,^  pienoris  conu6- 
tionem  cxcquatur ,  prohibcrctur  autem  fi  non  nifi  excuflb  delbitore  poflcf^ 
forcs  inquictare  poflcc ;  Pignoris  cnim  vtilitaspraccipua  in  co  vcriatur ,  vcc- 
liam  polftcaquam  alienacum  fucric  k  debicorc,falui  habcat  crcditor  cius  pcr- 
lecutioncm.Cogit  me  tam€  Paulus  in  dJ.Mofchif^thDqtic  quod  in  canoem 
fentcnuamfcriptumcftin  Li.C.de conuen^c.  dehitM.  lo.vt  diftineucndam 
htc  putcm  hypothecam  tacitamab  cxprella :  vt,  quod  nos  conten  d^mus  cx- 
cufsionem  dcDitoris  hercdiimve  ipfius  facicndi  n6  cflc,adcu  cafiJ  pcnincac 
quo  hypothcca  fit  exprcira,n6  ad  illii  crii  quo  tadta  duntaxat.  Pignus  cnim 
quod  habet  ficus  in  bonis  fui  debitoris  citra  vllam  pignoris  conucntionem, 
116  uifi  tadtu eflc ^ic^d.dugertur  A,G.§.fifcM D.de iur.fifc.l.x.C.in  ^ikcdkf, 
pign.vel h}pcth.tacit.contr.  Diflimilitudinis  autcm  huius  quam  intcr  tacici 
6c  expreiram  liypochcca  c6fticuimus  cad6  feii  rario  eft  quae  lUiusqui  proxi- 
diximus  cfTc  intcr  hypothccariam  &:rcuocatoriamadioncm.Nepc  qu6d 
pignus  tacituoi  noa  cxcomrahcnrium  padUonc  5c  coucntionc,  fcd  cx  fola 
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Iegispoteaateinducatiir,lecis  inquam  id  agentis  vt  qiiibufdam  credi- 
toribus  faueat  propter  perfonaruni  aut  ncgotiorum  fauorabiJiorem  ^con- 
dicionem  ne  periclicentur  oimlla  fortafle  oer  imperitiam  aut  per  incu- 
riamrpecialipignorisconuentione.  Porr6  liaftenus  ei  fucccrrendum  ftiit 
ne  damnum  (cntircnt,  non  etii  vc  eode  in  omnibus  iure  vterentur,quo  fi  per 
exprefraaipignoris  conuencio  -.eilbicauifct.  Solcc.n.plcnior  elfe  hommis 
prouilio  q  iam  legis.  Qmaucem  hypothecam  cadtam  cx  priuilc^io  habenc, 
vt  filcus,mulicr&  alix  ciufmodi  pcrfona: ,  perichtari  non  poirunc  quan- 
diu  debicor  ipfc  idoncus  ell dc  foluendo.Non  eigo  ijs permjccendQ  fliit  vt  ta- 
cit^-Ti/pochec c  pnuilcgio abuci  i^oirciic  in  necc" poireir^ru^quandiu  a  dcbi- 
tore  aucdebiconsheredibiiscon%,i  fuu  poire:ic,q,iali  necpritls  conftituca 
pcr  lcgcm-hypothcca  vlla cacica,qa'a  nec  ncccire  fuit,  vc  conftitueretur:  Li- 
cac cx  polthc^o  li  apparcac  eo  teporc  quo  ag.cur  necccirariii  fuilfc puuilccifi 
tacicae  hypoLhecae  ne in  d.imno  c rcditor  moretur ,  poceilas  legis  rctrotraRac 
-  conlticut^ojiccaatip.-gnorisad  id  tSpusqup  c5nfradVu  cll  vt  inter  credito- 
res  nCi  mii  caatu  pig.  us  habSces  idd  cep.ris  ordo  fcruccur,q  fcruaictur  i\cx- 
prcHum  pigr us  h.ibcrcc  L/i c,Ut  mtht  2%,  D.de  iur.fifc  dc  cuius  fencctia  fcripfi 
mmlih.^.Cotea.tHrxuiiUaAo.Ex  quo  loco  .ipparet  fifcu  m  iure  illo  cacic.r  hy 
pothcc*  '^6cllcdctcnonscondidoni<>nuamcartcrosqa.c.icit4di*ntaxathy 
pochccain  h.inc:.t,cuius&inal,jspIcnlqiiciiiris  partibus  caulfa  fkuorabi- 
lior  ellc  folct.  Quod  c  lm  ica  fic,  quidr.i  ad  alios  credicorcs  caciti  tantu  pic,^o 
^ismrehypothccanaexerccnces.ideobcinebic ,  quodin  fifcoconfticucu  eft, 
ve  no  iuh ^culjo  dcbicorc cii',fve  hercd.bus cocri  polldlbrcs  a^crc  pofsint» 
Alioqui  eflcc  hfcus  dccci  loris  condicionis:  quod  non  cll  admitterdum.  Ei ro 
critdurior  cauira  creditori.  cac.ci  ^untaxat  hvpothccacx  pruulccio  habeii- 
tis^uamhexnrefram  haberec  in  eo  qu  dcua  iure  Pandcftaru  infpcdloex- 
cu//ionem  dcbitoris  focere  cogitur ,  gu.im  non  facic  is  qui  exprcllim  habet, 
ceflantclulbiiiani  conilituiione :  Mclior  tamen  qu^m  li  hvpothccam  nuJIS' 
haberer  non  ,n  eo  folum  quod  habct  lus  pcrfcquen.^hypodicra-coiitrtf 
qucmlibet  poircnorcm  excuHodemum  dcbicore,l,cat  fraudis  confilium  in 
alienando  nullum  intcrucnerit,  fcd in  illo  cpam  quod  poftenonbus  credi- 
tonbusquantumuis  cxprcft-amhypodicca  habcntibuspr;rfbrenduscft  pcr- 
indc  acfi  exprellam  habcret  d.  I.fi<fut  «.,fe,.Item  i n  eo  qu^d  cogaidus  noiU 
dcbitor^  cxcuterc  ad  peram  vfq-,&  facculu,id cft,cum  adigerc  ad  imploran- 
du  auxihu  cell3onis,quomodo  cogeretur  fi  .uillam  hvpotfecani  haberet,ncc 
m!n  T^v    qnam  reuocatoriam  ,quialcgistaaci  Vpodieca  inducentis 
mens  illa  eft  vc  eo  cafu  quo  hypochec*  locus  e«t,non  minils  ex  ea  commodi 
creditor  (entiaft  quam  /1  pcr  exprciram  pignorisconuentione  fi bi  profpcxir. 
letuiiximus  aute  exprello  Dig,iorc  conilicuconon  vfqiade6imariofB  ajindu 
eflecucredicore  vt  nopn^istcruospofldlbrcs  inquiecarepomc,quam  a  de- 
b.tore  ceffion6bonoru  extorfci,c,quia ncc facilis  nec c6mnda fic ca  rntio  de- 
b  ticoiequend,:  nccpromdc  illi  inmngerda,qmacccptis,doneispignonb. 
diligenter  hb,  caucrat,ne  m  eas  ipfas  vrgendi  &  eligend,  debicoris  aiTguftm 
connceretur.Ncceft  quod  quis  dicac,&.ftranos  propofit5  qu^ftioncm  re- 
uocare  ad  ms  Pandec^ai  u  quod  hiftiniani  conft.cucione  abrocacum  eft.Nam 
quod  perunet  ad  excutiendosemptcrcs  poftcnores,  n,h,l  lulbniani  cofticu- 
^oea  de  rc  cauit.  Proindc  uis  Vcu,s  falufi  mancMd.  n.tantu  luftinianus  con- 
Itituit  vt  aiiteomnwexcullio  ficndcbeat  ipiiastfcbitorxshcrcdimive  cius 
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)t^mq-,fidcmfl<)ru,acaliorii  fi  quifintjntcrccllbrum:  quo  HicVo  pccixiicctC  Ttr 
adiicilas  pignoru  poUcflbrcs  agatur  fine  vlla  ordjnis  aut  t^poruin  ailcijicbo- 
nc.Quod  omniuminimcprrttcnnifidetfi  vltro  prjctcmiittcre  voluillct.  Sed 
&  co  cafu  qiio  cxcu/Tionc  hcri  lullininanus  iubct,non  id  proculdubio  agic  v c 
iuftum  creditorem  damnovel  incommodo  aliquoadficiat/ed  cantiim  vc  bo 
nx  fidci  polleirori  confiii.it  quantumlinc  cieditoris  inc6niodo&:  vcxauo- 
neid  ficripotelL      quis tamcn  dubitauoni  locusrclinquacur,ruaierim  \t 
credicor  lYpothecariam  inllitucurus  coiitra  pofreilbrcs  poft  cxculUim  dcbi- 
torem,poiIelIbrcs  omnesin  iusvocaricurec,pollmodum  intcr  (cdirputatu- 
ros,apud  cundcm  iudicem  ,cuius  cx  ipfisbonapriusvcndioportcat,quirfvc 
prior  auc  poltcrior  acquifiucrit.  Ita  cnim  ficri  non  potcnt  vt  male  ec^iile  vi- 
deacur,  auc  vt  cxcufHonis  non  ftictx  exceptionc  repclIatur:quardoqujdc  ccr 
tum  cft  ex  huiusveliUiuspi^notis  vcndicioncomnimodocifatishcn  opor- 
tcrc.  Ham     pragmadd  »pli  qui  conrcnduntcxcuITionem  poftcrionun  cm- 
pcorum  fieri  dcbcrc,  iatciUur  tamcn  ron  abter  id  locum  IiaDcre  quam  Ci  bo- 
iiapoiteriore  locoalicnata  poffidcn  finecontioucrfia  &:  vendi  poflint :  noa 
ctiam  (i  pollcilbr  intciccdat,^  agcnti  crcditpti  controucriiam  Faciat.Eft.n. 
gencralc  vt  bonoru  quj?  imc  controucrlia  porsidcri  ncqueunt,  cxcufsio  ficri 
uon  debeat:ficut  &c  pro  excullb  lubccur  dcbicor  qui  tacile  conucniri  n6  po- 
tcrtjtametfi  fitfi)lucndo.ldoncus  fiquidem  ajftimaturquis,non  tantiimcxfa 
culcatibusjfcd  poulsimiuncx  conuenicndi  Facilitate.  Nec  fanc  arquum  cllcc 
crcditorem  cogilitcm  inftitucrcaducrius  poftcriorem  emptoicm  ,ciimob 
hocjpfum  excufsiouisnon  facla*cxccptio  ciobijciacur,  nclicium  multipli- 
candarum  occaiio^c  maccrics  augeatur.  Anparcc  auccm  ex  fupcrioribusiicf 
diilinftioncm  illamplacerc  pojlc  quam  plcrjqucprobant,  an  tractemujt^c 
hypothccaria  pcr  crcditorcm  infticiita  contra cmptorcm,an  dc  rcgrcllli  cm- 
ptoris  contra  alium  cx  poftcrioribus  cmptoribus ,  quan  hoc  cafii  tacibus 
quam  ilio  conccdend^  lit  pollcfibri  exccpcio  non  fa6b:  cxcufsionis.Ncutro 
enipi  coiu  aut  ratio  iurisauiluftiniam  ^onftitucioe^ixeptionihuic  Jocuin 
rclinquit. 


ERRORDECIMVS. 

5i  dclntinrii  dehitcr  a  afditwrt  hy  pcthecme  conuem^uur. 

T  s  I  nomen  debitoris  ftrj£Vo  iurc  pignori  dari  non  potcft,v- 
tilicacistamen  cauila  reccptu  cft  indu<!himqU  prxtoribusvc 
cius  oppienoratiodcfifndatur,  vcrunque  propter  cas  rationes 
quasnos  hiiiils  tradauimusM.^.Ctfwir^?.frf.i5.cri6.Quarc& 
ii  gencralitcr  bonadebitorisobligata  fint,dummodb  nonfiie 
rjc  adiccbi  moJn/U  (fr  immobiliajacxx\o  dubitat  quin  iura  &  a^ioncs  quar  ter- 
tii  bonoru  (pccicm  conftituut,&  conlequcntcr  nomiira  dcbitotum  conti- 
ncantur.  Proindc  aduerfus  dcbitoris  debitor6  tanquam  in  aUas  quaOibct  rcs 
obbgatas  hypothccariam  cxerccrc  creditor  potcft ,  non  vt  perlbnali  adbone 
cxpcrj.itur,qu^  n6  nifi  vero  acditori,aut  ei  cui  caufta  vel  madata  tuerit,dada 
eft,ied  vt  nominis  diftradtioncm  pctcrc  pofsit,autdebitorem  proprium  adi- 
gerc  ad  fiidcndam  nominisceilionc.  In  quo  primiUnecrare  pragmatici  viil- 
go  folent.  Exiftimanc.  ii.pieQqnc  op}>ignorati  nolniois  vciiicat^n  co  veciari 

vtac- 


vt'creditoris  crcdicor  paratu  habcatexercitium  jxjrfonalis  a£tionis  faltem 
vtiiis  aduerfus  debitoris  fiii  debitoreiii,  nulla  etiam  ceiTionefada :  cjuod  ca- 
mcn  non  minils  abhorrcc  a  tc€ta  iuris  ratione,quim  G  qiiis  djccrec  hindum 
obhgatuhocipfoquovl  i  oblgatusert  acqiuri  creditoi  i  pleno  lure,  ficrique 
proprium  ij>iias.Ccrtum  enmi  eiV  cx  ca.ul1a  pignoris  non  transfem  domiruu 
in  creditorem,fcdcancumdiftraheudi  domnii)  facuItatem.Prius  vcc6cft  vt 
a<ftione  quis  iiabcat  liue  proprio  iore,  tiuc  ex  ccllionc  quam  vt  eatn  exerce- 
re  poffit.Sed  &:ahus  nonnullorum  pragmaticorumerror  ineocll,quodvuI- 
go  pucantdebicoris  dcbitorcm  li  recla  per  hypotliccariam  conueniatur  per- 
indeiuuaduni  excepcione  non  faclx  excufsioius,  atqueahurti  quemlibec  ter- 
tium  pojlcflbrem,  quoniam  &  hic  tcrtiasel^.Ecli.n.verum  eft  dlo  illum  ter- 
tium  cilm  non  fic  debicor  at;entis  creditoris,vt  proxinic  diccbamus,  non  po- 
teft  cam6  vidcn  poHcftbr,  cum  iura  quae  func  incorporaha  mininic  polsidc4- 
tur.  Acqui  cxccpcio  non  tacbe  excuisionij  aducriusKypochecansUfohspof- 
ledbribus  compecit,nec  nifi  fauore  polleisioiiis  cuendacj<!?c  metu  htium  mul- 
tiplicandaru,proptcreaqu(ki  pollcllon  conuento  &  condcnato  danduscf. 
fet  regreflus  comra  dcbitorcm,Iicanquc  noua  co  mimine  infticui  oporccret. 
Ergoricrinon  potcil  vc  compccac  dcbicori  debicorrs-qui  non  Iblumpollef- 
•Ibr  nondt,iedncciegrclUinYvllu  haberepoceft  aductlas  propriu  crcdicor6 
ob  cuiusdebitum  conuenicur,cameclifoIiicrit  crcditooscredjtori,quando- 
quidc  ea  l'olucioiiepciindelibecacur,aclij)roprio  aedicori  ibluUlecJiue  cei^ 
iio  adionis  ahqua  fa(fta  lit  fiiie  nulla ,  nili  qubd  fadla  ccfsione  libcracur  ip/b 
iure,  quia  proprio  crcditori  foluille  intelhgitur ,  aut falccm  ex  eius  volunta- 
te:(i  autem  celsio  nulla  (z€ta  ficjiberaciir  opc  excepcionis  quam  pr^cdr  in  ea 
rem  accomodac  i.fi  conHtn^rkA^i.D^dejfig.ail.QziXsiixm  in  clfedu  njhiJ  refcrt 
an  ipib  iure  copctac  Iiberatio  aii  auxilio  cxceptionis :  necquicqiia  abefle  vi- 
decur  eiqtiifoluic  quoddcbuitiieaiblucione  hbe£atioiic^iGgiiompjo<3<5- 
fecutus  hCjIic^calij  foluericquam  cui  debuic:In  e6q-,apertil'simc  d'ftcrt  dc- 
bitor  debitoris  t  tcrtiopollc(lbre,qui  vtiq",!!  alicno  cfedjcortfoluac,vtpc>fTci- 
fion^  fuamtetiheat,  tanto  pauperior  faduselle  crcdftur  quiaindpicrem 
tiabere  ex  noua  cauijra  &:  ob  litis  xftimadon^  a  fe  foIutS^qu^  quaftnoua  cm- 
pdoeft:lde6que  nimiru,neccfteeft  regrelfum  ei  dari  contra  debitorc  a  quo 
iam  emerat,aUt6rye  fibiac.cjpiliueratnc  in  damno  morctur.yndcillud  etiam 
fit ,  vt   null4  indemniiads  sidioncrii  pofteftbt  habeat,fbr&quia  nudus  poi^ 
fcllbr  fit  nuUu  habcns  dtulupuuandus  non  lit  huiufmodi  exccpdone ,  quaii 
ccllante  ratione  quaedandxcxceptionis  xquitatc  introduxic.  O/cruanda  ta 
mencft  difterenda  intcrpignusnominisexprellaconuenciaiie  cofticucum, 
&  illud  quod  iudicis  a^toricacecapicuriqcxccucioneiudicad,autquodhac 
partc  idt  eft,  inftTumenci  garendgiaci  quod  pro  c6dcmnationehabcciir.  NS 
noc  poftcriore  caTu  nonahtcrpignusre<5kc  captu&  peripfanicapionc  coji- 
ftitutu  intelligicur  quam  fi  aha  bona  nulla Cm\ cjux  capi poisini:  Proindc  ch 
pedtdebitoridebitoriscxccpDono  faclx  excuGionis  L^.C.ijHAd.fifc.veipri- 
«4/.Ncpc  qiua  ciimnomiius  oppigneradoipfoiurenontencat^dtuidonc 
tantu  prxtoria,  fruftra  iudcx  fe  intcrponat  ad  conftituendu  pignus  in  nomi- 
ne  debitoris,quandiu  alia  bona  iiint  quoru  condicio  bc  natura  ea  ii  vt  pigno 
ris  obLgaiionfi  pofsint  admittere.Nam  &  ciim  ncccnitas  cogit  vt  nomende 
bitoris  pignori  capiatur.fnullis  ahisbonisexiftentibus,atcam6no  tapigio- 
rii  iurc  capi  dicitur,quaiii  pignoris  locos^vi  ait  <^./.^.hoc  eft  infiiblidiu,n"uilo 
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Ce  pignoce  ofiercnccvt  obferuauinius  ti^,%,Ccme£i.cMp.  ij.Vhi  etiam  monai<-^ 
musquodad  rem  notkam  valad  percincc,nec  a  pragmadcis  ben^  anmiad- 
'neifumell,muUilmincerei]kannomc  debicoris  eio^rella  conuencioijeobii- 
gacum  uc»an  fola  legispoceftate.  Naovli  cacicc  &  (oliuslegis  auxiliopi^txs 
cctfifbcucum  proponacur^penndciiuiandiiseiltiebicor  excepcione  non  ta:6bc 
excuiMonisIi  aba  linc  bona,atque  ii  magiibacus  auconace  m  execucione  io- 
dicau  nomeu  pgnobs  loco  capcum  ellec  /.  no  pnkt  ^^C.^fkMnd.fifc.vel prituit» 
N6  folibnqtiod  lam  ulim  id  obtinueric  quociefcumque  excacicahypochect 
aecrccur,qucniadm(Klum  a  nobisiiipra  dilpucacu  cft  nror.e).ex  l.Aiofchis  47 
fde  $ur.fi/ciCcd  cciam  qubd  neoeile  non  lic  condicui  a  lege  ius  pignocis  iiciiC 
nec  a  m^iHracu  mearc quz  Cai  nacura  vinculum  obli^acionis  fuirpicetc  nC" 
queat  quaitdui  in  aliis  rcbuS)&:  commodius,&  vt  ita  dica>naniraliits  cordb;. 
tuipotell.  Acctlm  exprcila  rme^cncndi  iiuefbcciali  conuentione  pignut 
coniraif^um  cft  in  nominibus  debicorum ,  poftquam  placuiceam  conuen> 
cion6  valere>niKii  cauHk  eft  cur  non  rc^a  conueniri  pofficdebitoc  debicoris 
pcr  hypothccariani ,  non  quidem  itavcpcrfbnalj  a<^one  vrgcacurad  folu- 
cioncm  iicud  a  nobis  proxini^  diit^um  cit ,  icd  ica  vc  proprio  crcdicori  folue- 
te  prohibeatur,nomcnquc  fuum  perindc  acfiindum,aut  quamlibcc  aliam  r6 
pignori  obligacam  publiccii^  foUcmccr  diftrahi  patiacunqux  a^omshypo- 
checarixformub^ccondiaoeft.  Alioqui  confthcchirograpbariuinciediu)- 
rcmnon  polle  dcbicoris  lui  debicorem  conucnicc  l.penutt,  C,dt  Muat, 
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,  0>i  c^efunt  inicr  praginaticos  qui  putcnt,crcditoruro 
lacitam  duiuaxac  hypothecam  habcntium  ordincro 
iiifl  cfRr dcbcre,vt  folis  cJurographariis alifque  nudii 
crcditoiibus  prxferantur ,  c^ccris  vcr6  cxpreirim  h> 
bcntibus  iiypochcca,lic^c  ccmporc  pofterioribus  poft^ 
!  ponantur.  Horfi  infcitiam  nimOs  admirarcr,fi  non  ei* 
'  icnt  ex  eoruni  numcro,qui  nfl  modN  policioces,  (cd  C- 
'  tiamcruditjorcsfibi  videntur,Nam,quid  obfccrodici 
'  potcft  ineptius?  luris  fiquldcm  rcgula  cft»incct  crcditorcs  hypothccarioseum 
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ojui  ptior cd  tiporc  cfTe ctia  iure  potiociy/.iJ./ffimdu  ^.C^uipctioran piffnor. 
^^.Lpotior.v.^^fMfi.D.fod,  Neque  lcicaliquadlqux  diihiiguat  hac  parte 
HypothecS  tacitl  abexpreira./icutnecdifti'^ucdiratJoviiaelt,cam  obl;gatio 
pignoristxdiecotradusnataincelbgatur  linihil  ntc^uod  jmpcdiat  re  tum 
iialcaturjVtquiat-ortade  aliquid  .idhuc  1'uperlit  taaC-duquod  poRea  tatlu  lic, 
vx  in  luinfin. ^ d.l.potto.y.^^ficolonus.  to.  Ex quo  autem  nataclt,ren)  iplanj 
afJicit  quandiu  pccuiua  Toluta  non  cll  igrege  ii.§.ettam  D.de pignor.  Nc\  m\ 
iior  taciti  vis  ell  quani  exprelTi ,  nifi  quoJ  atunet  ad  feruos  propcer  peiiiio- 
nem  obligatos  :qui  li  exprefTun  obligati  fint,non  poHunt  manun.Kti,lin  ca- 
.  Ciic  duntaxat,  poirint  Utcet 6.^  Lefi  dsjerentia  9. D.in  cfutb.  cauf.pign.ve/hy- 
poth.tactt.contr.Szd  &  mtcrdum  cuenit  vcqui  tacitain  duntaxac  hypothccam 
habct  hcct  poflenor  lit  tempore,habeat  tamen  pnuilegium  pr<^-lauoris  vc  e- 
tiam  antenonbus  expreflam  hypotliecam  habcnubus  anteponatur,quemad- 
modum  ccrnerc  cft  in  eociui  peciuiiam  cieoiditob  a:djhcij  rcrtitucjor.em, 
quem  conrtat  habcre  Dnuilegium  non  folum  tacitic  hypotliecar  ledeciam 
prarlationis  l.\:eod.l.crditor  i^.D.de  reb.credtt.l.tnterdMm  afe<f.D.<fui  potior.in 
ptgnor.hakltem  in  pupillo  ex  cuius  numis  res  compaiataell  l.tdemjHt  -j,eod. 
Lyinprtnctp.D.dereb.  eor.^ni  fuhtutel.  Scd  apcrtius in  muljcre  ex  conibcu- 
tione  luftinianiin  iafitduts  u.C.^uipotior,  in ptgnor.  hab.  /ecundum  eam  in- 
terprctadonem quam nos tradidimus &probauimus lib.^.Conte6l.cap.i\.  Ita 
autem  iuscommuncelle,  vt  qui  non  nili  tacitam  hypochecam  habcc,prarre- 
ratur  poftcriori  credkori  habenti  cxpreiram,conftat  e]cgantercx/y7yfc/  mthi 
22.D.de  iur.fifc.L]\i^  Jicct  de  fifco  ]oquatur,non  tamen  fifa  priuilLgio  nliquo 
iii  titur ,  fcd  rauone  ilia  qux  tota  eft  mris  communis,  qu<'xl  pignoris  caullam 
fi/ cus prA-Uenerit.  Sic  namque  Papinianus  relponli  fui  ratione  concipir: prt- 
uenit  emmcauffampignonsfifcus.  NecaJjadubitandiracio  crat  apud  Papi. 
nianum,  quam  quod  iri  bonis  fiituris  fifco  tacitc,  priuato  autem  aiuca  &  ex- 
prcfs^  obligaus  priuatuspra-fcrcduselleautraltem  vterqueinpignorecoii- 
ciutcre  vidcretur,  licut  dici  loletciim  pluribusbonafutura  cfiucrlis  tem- 
poribus  funt  obligata  di.idem<fue,i.\.D.quipottor.tn  ptgner.habeant.  Sed  aiia 
nac  in  re  &  potentior  cauiricft  taciti  pignoris  cniam  exprefsi ,  proptcr  cam 
rationem  qu«j  a nobis adillutp  Papiniani locu  aliatacft  itb.2.Come^i.cap.io, 
l  \(iQ  autem  qu<j  diximus  ita  obtinent  fi  tacitam  hypothccam  nihil  impediat. 
Nam  fns  cui  lcx  tacita  hypothecac  priuilegium  alioqui  daret,libicauerit  pec 
cxmcllam  liue  in  ipfo  ncgotio  fiucexpoftfa6Vo,puto  cxprcllam  facere  vt  pri- 
iijJcgio  nuilus  locus  elle  po/Tit.  Id  enim  cft  quod  dici  foJct  Exprelfum  faccre 
ccllare  tacitu  :  qiiiancc  neccllceft  vt  lcx  ci  profpiaat  qui  ipfe  libi  profpexic, 
cilm  tacita'  hypothccx  priuilcgium  non  aliam  ob  caullam  lic  induclu  quam 
vri  ne pctichtctur crcditor  qui  cxiufta  aliqila caulfa  priuiiegio  6c  auxilio  di- 
gnus  videatur.  Qua?  lententia  &  ratio  cft  tegts  vlttm<£  C.de paff.conuent.tam 
fiip.dot.  vbi  luftinianus  lic^c  ahocjui  mulicrious  fupra  modum  fauere  (biitus 
jion  aliter  tamen  lis  dat  priuilcgium  tacitc  liypotliecx  pro  l^onis  paraphci- 
nalibus,quam  licxprcll  m  nullam  adlubuerint.  Exprcllii  namque  pignon$ 
conucntionc  inccrccdentc  eas  folas  mariri  res  obligatas  elle  vuit  qua:  cxpref 
lim  pignori  datx  funt,non  itcm  c^teras  qux  alioqiiin  tacitce  hypothecar  vin- 
culocontincicntur.  Nec  cft  quod  cuni  laccbo  Cuiacio  fubtilcm  agns,  qui  in 
Obfemat.pcfl-eriortbHs  negnr  hypochccan\  tacitam  perimi  per  cxpreil.imjcw- 
tSdeijsin  ilialuftiniani  lege  116  cam  cxtingiii  tacita  hypothccam,quam  noii 
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jia(ci>  cibn  exprdfa  inteiuenic ,  vc.paarqriafn  tm  diiec  inducere  luftinMDiii 
ipirii^<|B3im  ude  pigooce  nihil  coniieneri(.Nam  refpoiKleoica  lufttniaiiuiii 

conftituifsc,  qnia  nonaliud  cxiuris  ratione  conftituere  potuit -.quandoea 
eft  hypotliecaiuni  oinnuim  iegalium  quas  tacitai  appclJamus  cCxiicio&na- 
Cura,vccum  exprellaconcurrerc  nunKjuani  pol!>mt,ncc  fanc  vlliis  lurislo- 
cus  eftquirepugr.ct,riroiamdoCiscaiiliamcxcipia$,dcqua  fcquentJ  capiic 
dicemus.  QujDUi  cofcqueiis  cil,vt  li  is  qui  ab  mitioucicam  hypodiecam  iu- 
liaiCf  0e  eo  toct  poftccMKs  GBidicocttJi 

ytnoece  pocnic»pofte)l  expcsisini  pigiiatacoepcht  poftponaidas  &  czail 
ccedicociDlis  hTpocfaecariis  quiiliediotempocecontraxerunc:<|a|»GAail» 
citam  Iupociia:amnuUaniliabeac,fupecKftciipceiIk 
Nec  rcde  comparabicur  ei  qui  cutn  pignus  accepifscc  poftea  nouacionefiwll 

idem  p  gnus  acccp»t :  qucm  Papinianus  rcfpondit  in  fui  ipiius  locurn  fucce- 
dcrcjii  piiltuium  temporis  ordinem  retn  cie  /.^.l.crfduor  ii^^.PMpmtAnuj  D. 
^utpottor.in ptf^nor  ^.i^tf^in/Xxprclsa  namquc  hypotheca quar  fadti  dHJ^nre 
quit  vt  pru  non  exprefsa  iu;.^eatui:.  1  aciu  autcm  llcut  exkgc  &  iure  elt,  ia 
ticdi  per  legcm  iurifqiie  cattonem  in  eum  ftacum Eedad  poceft,  vt  Dumqui 
compctiifleexiftiinecuc,  licdc  ahqnaiidocevecacoiiipcucciciiipucam  acce* 
denoe  exptcGa,  qoae  facic  qQatidoainKpw  inpeniepicnt  ncefkec  cacio  OKicr 
iiKiucendar,  &  cor.Iequencec  vciitdii^  finiaciic.  Nam  quemadmodum  kx 
nibii itng^ fiulUa^ca ncc 6iOboo€ai  qwm aliquando vtiUs cisepqcaic,iMiDe( 
exquoMicip  i  fiert  iniitilis,  i  '  eiVex  qnoperuerit  ad  eum  cafumaquonon 
potuit  incip. le.  Ig  tur  ^ehebic  cieviaor  illo de  q  iO tiadamus protellan cum 
acq  urit  fibi  lus  expi cfs.E  hvpothccr  ,  vcllc  le  laluutn  libi  manere  ordiiiem, 
quem  ali(^qui  ex  caciia  hv  pothcca  erai  habitiuus  inter  hypoU^ecarios crec^- 
CQres.Neque  enim  dubicandumeftquineiufmodi  pioteftackMic  joi^Dtpo* 
cicadsxccencaRuficctlkm  nulla  ca  co  iniaria  fiac  ilw  jqoilw  ^iitijutfSi^ 
iasqiae(icumcft,quos  xque  f  ipecacncos  craCctfi  cacicim4H||^|||||tliypoth^ 
camhabaillecquamaisneqaeproceiiat  do , ncqu-  paarc6docacicam ipiki 
hjqMchecam  libi  seciiH^rc  pomc,quam  fado  iuo  amificliocipib  ^aod  oei» 
ficio  legis  contentu<:  e(Te  noiiut,  qui  cxpiefram  Hbi  compacaiiif^ac^ipicacfc- 
£ecit^  legis  aaxilioindigece  ampliils  vidctij^oilic*, 


ERROR  II. 
2>#  wm/mn  bnk^mt  txffgkm  &  ftcMm  k^ftdki' 

umfrtdtti, 

[  Vl  I ER  qux  Pandedarum  iuKnaUan  pKodoCrpnoilegiiim  babe- 
I  at  nifi mter  chirocrapharios crciicoces»  quomm  priuilegianocx 
jiempore  xftimari  (olent,fed  cx  caulTa,hodie ex  lulbnjaiii  conftiui- 
tioiUDus  duplcx  priuilcg  um  habct ,  tacita:  fciiicct  hypochccar ,  &  prarlacio- 
nis  Lvmc.C.dtrei  vxor.M^.l.afitdnu  iL.C.^kt  pottor.m  ptgnor.  hah.  &:  NoutS. 
ffj.d*  4tfM4i.d9t»Vtxhiio\\is,  inqua ,  vt  creditoribus  czterjs  omnibusetiam 
anceciocibas  pcarfecacuc»  n6  (olum  fi  cacicam  hypocfaecam  habcanc,vc  vukb 
pcagniacicipoftincerpceceslendant»fed8cfi  exprenam.  Hanc  cnim  lon- 
nianimcntem  &(cncenciam  eiIepcobciiimusA#rv8.  CsiHvfiWMr.  cMf.wjjt 
fif*  IniqiiiflimMn  ian^iiimig  lationfm  inipicias.  Eifi  eoim  noncftno- 

nimi 
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uuin  vt  qui  poftcrior  contraxic  pracfoatur  anccrioribus  exprcfTam  quoquc 
hypothecam  habcnCibus.  Id  tamen  vix  cft  vt  alio  vllo  cafu  condn^at ,  qu^ni 
quo  pccimia  credlcoris  pollerioris  faluam  feceric  aut  pncbucric  pignons 
caullain,vciniisfpeciebus  quaslurecorfulti  craftantin  lege  vjerdHmy  fjr 
dnidfHS  feejHcntibHS.  n.e^ui  potior.in  fn^rtor.  bAheant.  Ac ex  doce  ni  hil  omnnio 
commodi  poteft  acccdere  crcditocibus  anterioribus, ni{i  ponas  ex  dotali 
pecunia  compar.itiim  fundum,qui  pcr  hypothecariam  vindicccui  cxtu- 
curorum  bonorum  obijgacionc.    Hocenim  cafufacebor  libenciflimcmu' 
lierem  m  co  fundo  cacccris  omnibus  prajterri  debcre,&  quidem  nonex 
priuilegio,  ied  cx  iure  communi,/*^*  Itcet  7.  C.  efui  potior.in ptgnor.hateant. 
Nimirum  concurrcncc  priuilegio  cacitor  hypochcc^  qu^facic  vt  necciraria 
nonlicex|ne(?a^qujpalioquinecellaiia  ellcc.  txcra  hunctafum  non  ncgo 
quod  incerpreces  aftirmant  nilui  pollc  dici  abfurdius  quam  vt  mulier 
prodotc  creditoribus  ariccrioribus  exprellam  hypothecam  habcntibus  an- 
tcponacur:  Sed  ncgo  confccucioncm  ,  liquis  excocum  incerprecibus& 
pr.ignuricis  infcrrc  veiic  id  ipfum  k  lulriniano  confticucum  non  fuillc. 
Quiscnim  ncfciac  quamimpcnfc&  plus  ^c]nomuheribusfauerc  luftinia- 
nus  volucric?   Auc  quis  mirecur  lultiniaiii  confticuuones  nouas  &  col- 
red^oriasa  iuris&  arquicacis  rauone  diftenurc?  Denioue  hiciliud  Vlpia- 
ni  verbum  obcinct  ,  Dura quidem  lex ^fed tta fcripta  ejt.   Aliud  &  cerrium 
muiierispriiiileeium  eftquod  acrinec  ad  hypochecam  cacitam  qiiam  ha- 
bet  pro  doce.  Nam  fi  muiier  cacico  pignoie  non  concenca ,  expief fa  pigno- 
risconucnuone  fibi  profpexeric ,  ica  camen  yi  maior  caciri  quam  cxprcni 
pignoris  vrilicas  conlbre  poflic,dicendum  eft  nonco  minus  cacicam  hy- 
pochccam  locum  habcrCjqua:  .ilioquiper  cxprellam  pecimcrecur , vcprcv- 
ximo  capice  difpucauimus.  Exemplum  efto,  Si  cxprclla  pignoris  conuen- 
tio"f.i(5la  lic  cx  inceruallo  poft  docis  confticurioncm ,  &  eo  ccmpore  quo  ius 
qiurlicum  iam  lic  alns  qui  mcdio  cempore  cum  marico  fub pignorc  concra- 
dixcrunc.Sicnim  mulier  iutecommunivccrecur,amiccerec  nonmodopri- 
uilccium  cemporis ,  icd  etiam  hypochccam  ipfam  cacica  propccr  exprellam: 
Et  ideb  nc  adie^kio  cxpreni  picnoris  dereriorem  faciac  doris  &  mulieris  con- 
dicioncm ,  hypocheca  cacica  lalua  manec.  Excmplu  alc«ru  cft,ll  exprefta  pi- 
gnoris  conuencionc  certa  duntaxat  bona  manti  obligata  lint.  Nam  .nec  iia:c 
conueurion.uliarinocerctfitacita  hypothcca  qua:  ger.cr.ilis  eft  per  cxprcf- 
/am  /peciaiem  pcrcmptaintclIigcretur.Siquidcm  ncgari  non  poteftqiiin  mu 
Licris  inter/it  habcrc  obligata  gcneraliter  bonaomnia  mariri  potuls  quani 
aut hafc  aut  illafpcciahccr.Huciifque  priuilegii  rario  tota cx  co proficilcirur,  * 
qu6d  doriscaulla&condido  nuila  pac^one dccenor  fieripoilic,ideft-,  nq 
mulicrc  quidem  volcnce,quoiuam  carcsnon  canciim  adpriuacaui  mulie- 
ri$ vcilicaccm  pcrtinec,  fcd  eriam ad  publicum  rcipublicar tauorcm  Uge  At- 
tihanusvj.D.depaSiMtal.  Quodnec  pragmauci  ipli  igJiorancScd  in  eo 
tamcn  labuncur  ,qutxl  exiftimanc  muliercm  qua-  pro  dotc  f[>ecialitcrpi- 
gnora  qua:dam  accepic,non  minils  iuris  habcreh  cxcacita:  hvpochcca*  iure 
c.ccera  marici  bona  perfequi  &  vindicare  velic  ,quam  h  (pcciabccr  pignus 
nullum accepcum  ellcc,vc perinde  aducrfus quoflibec  bonoru maritii>olle(^ 
fbres hypodiecariam  cxercere  poflic,necfpecialishypothecxexcuflionem 
ancc  omiua  faccrc compcllaiur. Nam  cum  iia  comparaiu  llr. ius  conimuncj 
vtcriam  excullb  debitore  auc  habcndo  pro  excuflb,  flforcc  cuiucnter  abfcns 
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ficaiit  noiiroUiendo,pnustamcnbonaqua:  ipecialitci-  obligata  runtexcQCi 
oporccai,  qiuincx  genciali  obligauone  in captera  agi  pofHt/.^. C.</^  pi^rrcr. 
l.2.D.(]mpottor.inptgnor.haheAnt.nor\  puto dubitandum  quin  eodcm  lurc; 
inulicc  vti  dcbcacquaiidiu  ex  bonis  fpecialiter  obligatis  dotem  &  uidemni- 
tatcmplenam  conlcqui  potert:  vthoc  crafu  I(>lius  hypotheca:  ipcdalis,  non 
etianvgeiiciahstacicae  rauohabeatur,non  mi^isqdam  fi  aut  mter  aliaspcr- 
fonas,aat  dc  aliare,quam  de  dote  tradarctui.  Cur  enimFauore  dousrc- 
ccdamus  a  lure  communi>cum  dos  nullomodo  perichtacur?  lllud  enim 
vtiquo  co.ucat dotis  priuilegium  nullum  elle aducrlus  cxccpuonem  non fa- 
Ctx  excuflionis,  ncquc  hac  parte  mtcr  mulierem  &  citeros  credicores  quic- 
quam  inccreile,neLumquidcmcdm  generahter&:  expreflim  boria  omnia 
mar  d  pro  dotc  obhgata  proponuncur.  Quantominusigicurligeneralisii- 
la  obligatio  nonexconucncionedclcendat,iei  ex  fola  lcg!s  poceltatc  ?  Nam 
ciim  gencralish^^pothcca  exprelVaell,fieriinteraum  potclt,vc  non  fiufbc 
excufiioni.s  cxcepcioni  lojus  nullus  relinqviatur  ,nempcfi  fubicfta  licdau- 
fula  dl.i,quam  notarn  tcic  fcmper  fubiiccrc  Coicnz  yne/hectalttM  iiero^et 
gener^ilitati.nec  contra:  Qiu:  claulula  vixellvtvnquam  vlurpetur  cumge- 
iierahs  hvpochcca  nulla  ,  nill  tacita  ell:  ncque  vtr?)  vfurpaii  commodcpo- 
tell:,ciim,vt  a  nobis  probacuni  cft,iu  fupcrioribus  accellioncpignoriscx- 
prcili,  cacitum  li  c]uod  fuit  omniiio  cxcinguatur,eciam  inuito  credicore ,  in 
cuius  non  magis  cllpotellatc  vt  pnuilcgium  tacita?  hypothecac  rcLincat,  in 
eum  cafum  quo  fibi  illc  pio  aibitrio  caucc  ne  lcgisauxiho  mdigeac ,  quam 
vcinducac  eo  cafu  quo  lex  non  in.tucit.  Vtrumque  fcihcet,ex  legispcn- 
det  autoricate,  qnx  porro  tacitam  hypothccain  ncc  iuducic  vnquam,  nec 
retinct,niticuma:quicasfacic  vt  necellarium  id  ellc  videacur.  non  vidciur 
autcm  neccirarium  quoues  ea  perfona  cui  lex  oftert  taatam  hypothccam  nu 
uultlibi  profpiv-erc  per  exprcllam,  (iue  expcejla  idonea  lit,liue  non.  Sibi 
eiiim  imputetqui  legis  be».eficio  noluit  eile  contentus:  nimirum  fi  laks 
creditor  lit  c]ui  condicionem  fuain  pro  arbitrio  facae  deteriorcm  poITit. 
Nam  li  pmpoi.as  n^ulicrcm  de  dote  repctenda  laborantem ,  admitcam  non 
inuicus  quod  pr.^matici  volunt-  pcrinde  hoc  vnocifii  faluam  eifuperef- 
Cc  tacitam  hypotnecain,6f  confecjuentcr  in  csteia  omnia  mariu  bona  gene- 
liiliccr,  quamuis tacite  duntaxatobligata,acli  fpecialis conuenuopignoris 
nulla  inccrcclTilTcc ,  pro  ca  fcilicct  debiti  parcc  quae  cx  bonis  fpecialiter  obli- 
catis  redigi  ik  feiuari  nonpotuent.  Hocenim  femper  conteudo  fpecialis 
nyjH)thecar  excuHionem  ante  omiua  fieridebcre  a  muhere  ,non  fecus  atque 
ab  alio  quolibct  crcditore :  qucmadmodum  concingcrec  fi  conllance  macri- 
monio  mulier  iura  hypothccarum  vltrb  &  finc  caulla  remilillecQuo  cafu 
dubicari  non  oporccrec  quin  remifsio  valercc,fi  modh  eo  tcmpore  quo  dc  do- 
tc  ageretur  ex  reliquis  mariti  bonis  indemnitacem  habcrc  mulier  polTec  /.«- 
temus  C.ad  SC.Fe/ieian.c\usiC\  nulla  tum  mctuenda  muheri  capuone.Siqui- 
dem  in  remifsionc  huius  vel  illjuspignorisnequedonationeque  damnuni 
vllum  verfitur,  quandiu  aLundefatisheri  acditori  poCell,/.r//ii^.  2).  fud  in 
fiaudcredit. 
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V  M  qiiis  vniuerfa  debicoris  fui  boiia  gctieralicer  pignori  acce- 
picqu^dam  auiemexipns  (pecialicer,(luc  (J>cciaiisobIigatio, 
liue  generalis  prarcellcric ,  conftac  noii  piius polle  credKorem 
in  ea  bona  agerc  quar  obligationejjenerali  continencur,  quam 
(pecialishvpochecjcexcuiuonem  teceric,quall  cani  iplc  libi  le- 
gcm  ab  inicio  prarrticuericqui  non  concencus  gencrali  pignot.'$  coi.uciuione 
Ipecialem  adi€ciz,/.2.C.de pignor.i.i.D.^ui pottcr.tn ptg/ior.hAb.  V^jxcnim  elt 
vcquislpecialiccr  pignori  accipiac  cam  rem  quam  fplucdodcbicoiniparc 
clle  fciaCjideoque  quandiu  rcs  illa  excat,iHud  (akem  difcucicndum  eft.  an  ex 
eius  precio  facisfieri  commodc  pollicjanccquam  ad  aha  pignora  qux  116  nili 
^enerahcer  obhgata  runc,pcrucniacur.  Sed  tamcn  quomodo  id  acwipiendum 
lic  non  omnes  inceUigunc,  &:  in  eo  etiam  ahquado  a  pragmacicis  erracur.Pu- 
canc  enim  tam  gencrahcer  id  accipi  dcbere  vc  quilquis  rc  ahquam  cx  bonis 
gcneralicer  cbht^acis  pofTidec,  li  prior  hypoihecaria  conueniacur ,  Iianc  non 
excurt?  Ipecialis  nypochcca:  excepcioncm  obiiccre  poffic.  Qiiod  non  ica  ell. 
Diftinftione  enim  adhibcri  oporccc  an  pollcllbrille  luetiam  crcdicori-.ec- 
nc:vc  fi  credicor  fic,habcac  cxcepcioncm,  li  non  lic,non  habeac ,  cuius  dillin- 
£honis  racio  manitella  illa elt ,  quod mulco  ^ums  fic fauerc crcditori  quic- 
tiam  pofTcilbr  eftquamnudo  pollersori  qui  nihilomnino  iui  is  ineareha- 
bcac  qu«  alceri  generalicer  eft  oDligaca.Creditoicm  autcm  incclhgoeum  cui 
cx  quacumque  caulVa  debecur.  Icaque  fi  quis  rem  generalitcr  obhgatam  pof- 
fidcac  ex  caulIacmpcionjs,auc  alio  quocumque  iullocicuio ,  nec  Ibium  li  ex 
onerofojfcd  cdam  li  ex  lucrauuo,  puca  c.x  mcra  dbnauor.e ,  non  dubito  quin 
huiufinodi  exccpcione  fic  adiuuandus ,  quia vcrum  cft  cum eile crcditoiem, 
ade^queplus  qoamcreditoreinqui  eciamdominus  clt.  Acnudusalienipi- 
gnorispollcllbr ,  id  eft,  qui  nullum  alind  ius  in  pignore  aheno  habcac  quam 
qiua  poflidec,neque  fauore,  nequc  auxiho  vllo  dignus  videri  poteft  aducrfiis 
eum  qui  propri^  conuencionis  ius  cxequicur :  quemadmodum  ncc  habcc 
eam  nonexcufn  debicoris excepdonem  de  quain  fiiperioribus  di.\imus,&: 
cjiLECx  luftinianinoua  confticutione  tertiis  pollefsoribus  accommodacur; 
tamecfi  mulco  facilius  fitvc  illa,quim  vc  harc  detur ,  cjuia  non  cai'iCa fic  iniu. 
ria  ctcdicori  qui  agcre  cogicur aducrfus  debicorcm  iplum  nuUas  omninodc- 
frnfiones  habicurum  ,  quanca  fit  ci\m  excutere  cogiciir  rem  polleisa  ab aho, 
c]ui  pofiefTionis  fu^  cucndaegraciamhil  non  mohcuuis  fitvtlongiorislitis 
.ninb.igibus  crcdicorem  faagec.  Quid  ergofiexbonis  gencralicer  obhgads 
aliquid  poffideacurabeo,quifit  quidem  crcditor  fird  cliirographarius  tan- 
tum  non  hypothecarius?  lainenimaho  locomonuimusadhuiufinodicre- 
diCores  chirograph.irios  qui  pignus  nidlum  habenc  non  pcrtinereciculuil- 
lum Codicis,eciam  ob  chirographariam  pecuniam  pignus  recincri  jx)llc.  Ec 
puco  non  debeiehuius  credKorismeliorem  elle  c6dicionem  qu^m  li  nudus 
pollellor  cllcc ,  quia  cilm  de  pignore  quanricur , n ihil  refert  an  crcditor  quis 
non  lic,an  ficduncaxaCchirographarius.Pignoiaddoenim  fiiccurrinuis  quia 
verifimileeiteu  c6craxiflc,&  exbonisgencraliccr  obligacispignusacccpif. 
{e,quod  fcirec  fucuru  vc  ex  aliis  qux  fpecialiccr  obligaca  elIciJC,credicori  an- 
tcnori ,  c6mode  fadsfieri  poHcf.qu^  racio  n6  congruic  credicori  qui  pignus 
nulhuii  acccpic.Ncceo  miniis  tamcn  isqiii  fpecialem  hypothccan^.  bo.ia  fi- 
depofndeciuuandus  cft  exccpdone  non  excufli  dcbitoris  fi  ancc  fa^flam  il- 
lani  cxcu£fioncm  rcdU  pcr  hypothecariam  conucniatur  t in  quo  cdam  plc- 
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riqaeex  vulgiinbus  pragmaticis  enrant  ,exjftimantes  fpccialjs  hypothecx 
conuentionemeam  vmi  habere ,  vt  impediatexceptionem  qux  aliasobnci 
pollct  no  1  excuffi  debitoris.  Nam  cum  ca  excepuo  detur  pollcison  robus 
legis  bcucHcio,  5c  Fauore  niend^  poilersion  squqex  iufto  titulpin  alium 
cranflataed,  apparet  (pedakm  hypochecam  per  quam  aeditor  aiueHor  £• 
bipi  ofpexeric^non  magis  pode  viam  pcaecloaeoe  acepcioiii  non  fstCtsfcxr 
ctirsioiiis,5]u^m  fiwere  vtinepofleflio  rd  Ipedaliter  obligat^  in  cmpco- 
rem aliiim ve  iudum  aicqaificocem  ccassferatur.  Neque  vec2» £ed  vlla  caii- 
tione  poteft  vt  beneficiiun  qaod  tenius  poHefsor  k  lege  eiiam  inuito  credi- 
torc  habiturusefti  ipfius  creditoris  fiao  ei  pr^cripiatur.  Excipio  tamen, 
li  cuin  pragmaticis  crranduni  &  ineptiendum  eft  ,  caium  illum  quo  credi- 
tor  hypoihecarius  polIc/Tionem  pignoris  naCkus  llt  ,liue  per  vetaiii  tradi- 
cionem ,  ituc  pcr  ciaurulam  conltituti  qus  fit  cradiuu:ii:>  vice.  Tiinc  enim 
creditor  qui  idem  pofleflbreft  fi  imploMC  benefidum  itguUfime  CNi.  4* 
Mfmr.  poffeJi,zd  mun  pofleffionem  aiiocandam  &  rctinmam  >  noiipoceft* 
repelii  excepciooe  no  i  f  ida:.  excaflionis  qu;  non  competic  nifipollellon : 
Idqoeiitteagaccontraeumqui  aliqutd  ceneatcx  bonis  geneialicer  obI^»> 
tts,imecontraf]}cciaIish/pothecx  decencorem.Eadem  enim  vtriiirqgec»' 
fus  ratio  c\\,c  im  vtraquc  cxceptio  iiue  -■'on  excuffi  debicoris,  liuc  non 
excufli  fpccialis  iiypothecnc ,  foh  poireilotj  detur  ,  numquam  auteni  ei  qui 
non  polTidec  :  in  enque  pragmatici  om  ics  co  'lv.Mitiunt  tam  conitanter, 
quam  cgo  iuft^  ab  ommbusdifsentio.Ncgo  enim  poircllbrem  pignotis  ma- 
neteeum  quiautper  ttadibonem,  aucpef  claouiJam  confticuti  pol^isoc 
fa£his^c,npignnskdebitQteaUenaciimfic         qui  corporakm^i^ 
polleisionem  libi  habere  ccepecic  Negoluikimam  conlbcuaoi^fiii/- 
iitaminfuls^  abatontur,adeum  calum  pecdneBe  qnois  qoi  a)ieno>no> 
niinepoindebat  rem  alienaueric&  corporalem,^tque  VtvocaDt,aGniu&m 
podeuioncminaliumcranftulcnt,  fed  ad  iIKim  dunt:  xat  quopoflefsK)  de- 
relii^atantum  autprodita,  iion  etiam  tradica  fit   vt  plunbus  docuimus 
Decade  ejnarta.    Itaque  ll  benc,  lentio  nullum  prorluj»  rcireoium  eft ,  quo 
pofsit  .rcditor  hypotnccar  us  libi  prolpiccrc  ad  dechnas  ti.;m  ron  excuHl 
debitoris  excepciouem.  Nan.  li  ponas  eiun  non  hypothecam ,  lcd  pigi.us 
accep.'iIc,ideftremiAobilem  quamin  pugno&manu  habeat  ,qux(aflltt 
iocusnul(useirc  pnteft ,  quianec  hjrpomecaciaadioneirdigct  adauocan- 
dam  pofleisionem  qu.r.n  pcnesle  iam  habeat,  niiipropohasexpoftf^i^  a« 
mfilam ,  quo  cafu  Facendumeftaeqiid  locum  foreexeeptiom*,  atque  ii  ishy- 
pochecam  abinitio  non  pignus  accepiilet.  Ne^ue  en  ni  quifquam  dke- 
rit  hiftiniani  confticution6  i n  ditlJ.vItim.Cod de  acfjuir.pojjef.  ad  eum  perti- 
ncrc  qui  fuam  polTcfiionem ,  quam  pcr  feipfum  rctinebat.ipfeamiferit  Pla- 
nc  aduci  fiis  cxceptioncrn  non exculLr  fpecjahs  hypothecx ,  potel^  rci-neciio 
&:  cautoiii  locus  cifc :  nimirum  vt  caucat  creditor  expicisin  .que  conueniat 
ncgcneralitad  (pecialitasdcrogct,aut  contra.  Ouae  vulgaus  claululadl 
a  l|toCariis  padim  adhibeci  inhanc  rem  Ibka,  vc  it^cciace  csmiiie  dioriia- 
musJSt Y«li^!Sli[nmiIf mdintiefty  ouia  eioepcib  non  cxcufli  droicociscoav 
petit  ex  iege  inuito  iam  creditore.  Nemo  aucem  £icete  poteft  quui  leges  lo- 
cum  habeane^niii  dte  lex  abquid  confticuitineum  cafiim  quo  nihil  in 
contrarinm  ab  hon^ine  cautum  ,  &:  conftitutiim  Iit.  Aceicepitiononeicu^ 
fe%epdis  hj>gothe«r  flqimnaf,car  jEquitatc  quadAin^caii^aiti^  ' 
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DECAD.  VL  ERROR    IIIL  . 
lunus  ipfa  /akeni  tacita  creditoris ,  qui  non  contentus  geneiali  obligatione 
bonoruiTidcbicorispignusaliquodaut  hypothccam  Ipeciahtcr  accjpiendo 
.  fatis  declaiauic  uiailc  ieexus  bor-is  /pcci.ibtcr  obli^aus  luuni  coniequi, 
<juani  ex  coiLeus.  Neque  tanienide<:)  Hc  vt  inuiiJisinaiieac  obligutio  cat;.xo- 
rum>  cum  excu/^onc       iDcdalis  Iwpotlieca'  iiberam  habuyiu^.  iit  cie^i- 
tor  eorum  periccutionem  ,jd  ^Jkifi  ^edaiis  iUa  h^pocheca  itiinus  idoii^ 
periecunoeitisdiflicilior  repcrietiic*Adi«dla  pocrodaufiila&protefta. 
done  ilia  vt  generalicati  fpeci^itas  noaderoget,  apertilHma  eft  vomtas  c»- 
<iitodsnoi«nOsexeo  iurequod  per  eeneralcm  pignoris  conucntior.em  ilbi 
C}U2e/iuit,qu}cquam  detrahi  ob  id  folim-i  quoJ  fpccialem  hypothecamad^- 
ccdcPwnw^  nallus  couttariac  volunc^us  conieduxx  iocufi.reliu4uicur. 


ERROR  QJARTVS^ 

Z)e  ftttfiategenerAhs  hy  pothecd  ijs  cafibus  fui^  fpeekUU  ' 
mcejffins  ejjfi  ertei$(iar* 

V  AL  proxim^  diximusjoltenduntqu^mpaiuin  cautcraciant 
pleriquecMicomin » qoi  td  generalem  boaiorum  debitons 
oirinium  cM^idonem  adttdont  ipecialem,cdiDi  incle  fiat  vt 
duplicis  excainQnis  fiideflilciiicfiinodoieoiieienc ,  Ci  quan- 
do  hypothecariam  excrceitvolent,  excuciendi  (ciltcecpri- 
milin'<iebitods,deinde  excudend^  /pedalis  hypothcc  ar.Saiic 
tamf  qmda  cafus  inqnibiis  vulg^  creditd  eft  a  pragmaticis,  {pcciale  hypo- 
"  thcci  inaions  comodi    vtilitatisene  creditori  quam  general6.Vnus  illcell 
/i  !s  qui  fudu  ccrds  annis  certaque  penlione  frucdu  locauit,  cii  fundii  ante  fi- 
nitam  condudtionem  vcndideric.    Etli  enim  conliat  non  teneii  cmptorcin 
ftare  colono  Lefnptorem  ^.Cde  loeMt.  quia  locatio  ficud  non  transfert  liomi- 
*hitim,icaiieque  impcditqaoniimiskKaiDCfcm  ioam  alienando  cransferat 
dominiomin  acdpientemyiiecconiequenter  quominus  emptoriefiiapro' 
arbhno  vtatur,(icamcnisipieftjiidiis  qoilocatus  cd  fpedaiicer  obligahis , 
fuecit  condoAocrpfoeicitiiidcnmitafie » concradufque  obicraackme^^^iec 
non  aliter  permittcndum  emptori ,  ^'f  conduftorcm  expellat  qu^m  fi  ante  o- 
mniaindemnitacemeipr-Tfticcritj  cuius  confequenda:  nominc  conJudor 
nonnifi  per[t)nalcm  cxcondutto  acHonem  haberet  contralocncorcm,(i  aia 
nulla,auc generalisduntaxat  hypotheca  fubentt:  Altcr  cafus  eft, Si quis iuila 
padionc  obitrinxerit  fe  ad  cercum  hmdum  dbi  vendendum  ^ifqne  poitea 
rundumillumaltedvendidedt.  (^mquam  cnim  (ibi  obligatuicilperib» 
ndiadione,  quarexcoritnftu  iuAo  naftitnrinidomne  quodtna  incefcft 
ob  fidem  lupcam ,  non  ideb  camcn  minus  tranftat<l  viden  poteft  dominium 
in  alium  cmptorem  per  uaditioncm  a domino  iaAam,liift  ca  tranflatio 
impcdita  lit  pec  ipecialcm  eiufdem  ftindi  obligationcm  cx  /e^e p  creditw^ 
y.§,i.D,cUdifirah.pij^nor.  iun&LJi  flerilh  21.  §./t  t$b$.  D.  deaflton.  empr. 
His  itaque  cafibus    aliis,  fiqui  func  fimile$,vokint  pragmatici  neccM-i- 
riam  ene  fpecialcm  pignoris  conucntionem  ,  nec  lufficere  gcneialcn, 
quafi  fpecialis  fit  forcior  ad  rcm  ipfam  ,  dc  qua  retincnda  agitur ,  afli- 
ciendam.  Sed  ^  lunc  qui  putcnt  >  ipuiilMfnfr  ipiam  /iimccre  niil 
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tic^edac  eti.im  claiiTula  conllicuci  pcr  q  lani  pollellio  transl-enur  in  credito- 
rem,vc  idem  htic  credicor&  pignoraticuis,  &pj'j;novii  pollellbr.  Ncmo 
enim  dubitat  quin  faciliils  danda  ht  crcditoii  pollidenti  retentio,  quam 
non  p  'fllJenti  perfecucio.  Pro pollcllbre  uutcm  iiabcntcreditorem  qui  pcr 
claiihilam  conltituti auc  nliter  polfenur  fcmcl  racbus  dt,licct  tranflatJo 
fatta  liL5cdt»minii&:po(lc*(Iionisinemproreni,quia  putant  habcrc  illum 
ius  auocand^  adeoque  rctinendx  luq  po|]efIio:i is,  impioracoduntaxat  au- 
xilio  conflitucionis  lurtinianex  in  Uge  vhitna.  C.dc  ac^Htrend.polJejitone,  qoi 
perpetuus  piagmaticorum  errorcii;,  toties  a nobis  confutandus,  quones  in- 
CLilva'<dus.    Nam  vt  huic  ordiamur ,  non  potclt  faccre  claufula  conlbtuti, 
licut nec  vcraieaiifqae  iraditio,vt  pollellbr  quis  maneat  eius  rci,quam 
aliiis  rci::ra«5:  coiporaliLcr  licdctinctvt  eam  non alii, fed  ilbilolihabcre 
vcljt.  C'Am  cnini  poiyelTio au:  toca  FaC>i  lit  non  iuns  ,aut  faltcni  facBma-  ^ 

quam  iu.is  leg.  demrfue D  .  ex  (jiubits  cakjf.  maior.  pendear  ]uecx  a- 
mmociLis  qui  rem  tcnci  lialicnuin  pollciTioneni  interucrtcre,libiqueeam 
hahere  nialit,  ficri  Lcrcj  ncquu,  vt  non  pi)lTideat  liue  iulicliue  miuftc 
qu  rqius  rcm  ccrcL  an.i.  o  dommi ,  &  conlcquciiCer  vc  non  delinat  pof- 
iidcrcqiu.  ancca  pi>i71dcbac,  liquidcm  duo  in  iblidum  eiuiaem  rei  pollef^ 
fores  ellc  non  polliint  hgc  s  .^.ex  contrarto  d.  de  ac<jHtrend. poffejfton»  quem 
adtViOdum  difputauimus  Decade  <j»arta.  Ncc  lulljuiatU  conllitutio  in  dtH. 
L  vhtma  ad  hui.c  cafum  pci  tinct ,  quo  is  qui  aliv-no  r.ominc  poflidi  bat  pof- 
,  fcfsionem  ti  adidit ,  fc.i  aJ  iUum  duiUaxat  quo  pollellionem  dcrchquit ,  aut 
ctiam  prodidit  citra  trad:Lioncni ,  vt  ipfa  legjs  verbapiitle  fcrunc.  Igitur 
non  elk  cur  coiiftituci  potcllacem  in  au:alium  ciioccmus,quandoeumca- 
fiim  ua6tamus,quo  agatur  aduerlus  emptoicm  eundcmque  dccencorcnj re;, 
qux  liue  gc'\craliter,iiuc  Ipcciabtct  luiCubheaca.  Et  lamcn  nonficiic>tneo 
iudiciOjdici  poiclt , qiiin piodcllc  dcbeat  hypothcca  fpcciaiis  fmepoftcf- 
fione  ad  impcdicr.dain  dominu  traiillatiojieni ,  lufi  cum  hoc  ipfum  nomi- 
natim  conuciijtjVt  luiidus  illcalienari  non  pojTic.  Huiufmodi cnim  con- 
ue-.jtior-c  jnrcrccdcnic ,  taccor  aliciiationcm  non valere ,  vt  padfaoni  ftccur, 
quomo  o  fcripcum  clt  in  divl.I.fi creditor.^.i.  de  dijhalh pign. \hi  linc  cauila 
BMdusy\i  retcriinc^Iegcbac  vllaw  j)ro  ««//47/;,quTa  li  aljenacjonem  a  domino 
fadtam  illud  lata  taLcrc  lulcc ,  quod  nihil  lic  cam  conueniens  nacurah  ratio- 
ni  Sk  a-quita^i  quam  vohu  «.ntcni  doinjni  rem  fuam  in  aliu  transterre  volcn- 
tis  rauii»ihabcii,/.4<^^o  -y.^.qua  rattone.D.de ac^utr.retHm  domtmo.  colcqucns 
ell,  vt  qui  propr.a  conuentionc  alicnaridi  faciiltatem  fibi  prsrcptam  vo- " 
Juic,  alienarc  pouea  non  po/Tit  uufito  credicore  qui  jus  pignorisinip/are 
habcac,hccc  lus  ipfum  pignoiis  ii  pa<^io  dcnon  alieuando  nulla  accefsif 
lctjuon  fufticercc  ad  impedieudum  quonuniis  fa^uo  pignoris iurcdiftrahi 
tes  poilecEnimucib  non  aliud  adinittendiun  erith  gencraiahs  tantum,  non 
ctiam  fpecialis  hypotheca  conftifuia  pioponatur.  Aeqneenim  rcm  affi- 
cic  hypotheca  generaiis  atque  Ipccjaiis.  Ncc  miniisveium  cft  ius  inie 
habcre  crcditorem,cui  gei  craliter ,  quim  cui  fpccialiter  pignus  dacum 
fuit.    NuUa  autem  interuenienie  coniicntione  d^-  non  alicnando  piguo- 
nc  ,  nego  fpccialcm  h\pothccani  taL cre  poile  vt  alienatio  impcdiatur 
dmnmod'S  cebitor  qui  aueiut  poireliionem  habeac,ijuc  vcram,  liue 
afuuuain^uequc  ciumiinepoilcfsioue  doiiumum  transterripoftet)c»\m 
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necfacere  pofCc  ne  locus  flt  exccpdoni  non  fadaEr  cxcullionis ,  qircmadmo- 
dumproximocapite  dicebamus,  cui  tamen  locus  cllc  non  poflet  li  aljc- 
natioimpedirccur,  liquidem  non  viderecur  titulum  habere,nec  aliquo  fauo- 
re  d:gnuseflc,qui  ex  empdoiie  nuiia  poflidecec,  alioqui  pnaarctur  conueii- 
tioniifuaf  frudkucredicor  Ipeciaiiterpac^usdepignorequi  hoc  ipfj>  de  non 
.ahenandopignorc  paclusuncihgcrctur,aira  Don-leueniconmiodumex  eo 
ientiar,  quod  deb:toiis  exculEonem  tacerc  cogitur,  non  fadturus  vtiqne  fi 
.  debitor  jpfc  poiIiderec,nec  ahenallet.  Nihil  crgohac  parte  mttrell  ai'  genc- 
.  raliter  pachii;  lit  crcditor  de  pjgnore,an  fpcaahier.  bi  ali.i  aiitcm  fpccwe  cihn 
locatus  iuit  iunduSjSc  ante  huitam  conclutboncm a  locacorc  ahei  acus,linn'- 
liter  dico  nou  minorcm  ellc  vim  gcnerahs  liypoihccar  quani  f^^ccialis,  vt  co- 
ductiori  recenao  dctur  hinch  aducrfus  eaiptorcm,  qiiouiquc  in  icnniiiatcm 
fit  confecutus.  Nam  cum  ex  locauonodominitunaon  aansiciatur  m  con- 
du€toicm,vcdiximus,ncgarinonpoteltquin  obhgatisa.  iocitoie  honis  fuis 
omnibusjisquoquefimdus  qui  locatus  cllobligatus  mtclligacur  :  Edi  au- 
tcm  non  mai;is  jKjflcilio  quam  dominium  rci  locacx  acquintur  conduftori, 
rcteuuo  autcm  nonnili  poircilbri  vidcturdanda  cfle ,  canicn  vcrius  clc  icti- 
iiedi  pignorjs  lus  habcrcomncm  qui  corporalcm  &  alininajn  habct  pjgno- 
.  tispoilcilioncni,quomod6habctc()ndud:orqui&  ob  hanc  cauilau.  aJiqui- 
do  dicitur  raturahccr  poiCdcrc.  I  iLJi,cx  condudborc  crcd^:cor  Itttcini  atquc 
leconducka  hui  prohibLCur,liucpcrIocatoremprohibcatur,  fuie  |x?r  aiium 
qui  caurtani  haLcat  a  locacore  ,  ncc  quod  incipit  fuo  nomine  pofljdcrc  cam 
rcm  qiiam  antca  non  uili  condutb  titulo,id  eitpro  alicMo  pouidcbactaccre 
dcbcc,  vc  poflcilionis  cauflam  libi  ipll  mucarc  vidcatur.Vtiiurcnim  Jurc  ilio, 

-  Sc  quidemco  Jurcc|iiod  exipfo  condudijonis  titulonatlusclLEt  hucmaxi- 

-  nicpcrcincc  tittihjsiIJcCodja5,£/A«w  chtro^aphitrutmperMmapi^miS  re- 
.  /i/itfM/^-j^.Rcdocrcnamquc  poccll  cjtufquisdcDnec ,  hccc  non  pofl^dcatco 
t  poilcisionisgcnercquodproprium  cltinccrdittoium,  vt  Vlpianus  loquicia: 

xu  l.ojficmm  9. 0.de  rei  vtndtcatton.^cc  promde ncceflc  cft  adhibjtam  cile in 
concractu  claufulam  conilitiiti  ad  cransfcrendam  rei  locataf  polfcfsio-  eni  in 
conduiftorem,qualifubeacondicione  ,  liquida  locacovc  aducrfus  contra- 

.  0.\im.  fadum  crit:quamquam  tuiius  fanc  lic  mclius  id  fucritine  qua  pragma- 
ticis  cauiilandi  occalio  rciinquacur. ;  Nihilr.e  is;itut  creditoris  intcrciit  v- 
trum  gencralcin  hypochecam habeai  anfpccjakm  >  Niiul  protfus qucd  ad 
ipdus  commodumattijict-nili  vnocafu,quc  nofiin  Codice  Sabnudjco  pro- 
fcrcmus.  Solet  camcn  fpccialis  hypothcca:  vfus  tum  maxjmc  cllc  ncccllarjus, 
ciimanuchtcliscontraiiitur  ,  idclt,pignusea  legc  dacum  vt  friTduscxco 
pcrcipjcndi  ccdant  iii  vjccm  vlurarum,/.(^ <^tit nondttm  i^  S-fi tututhrtfis.vt  de 
f^ff^or.  Ncmpcqu6dcapignorjsconuenaonon;ahccrvalcat,quam  li  fafta 

.  non  fitintraudcm  legitjniarum  vfurarum  ,  id eil, iii  firui^hisqoicx  pjgnorc 
pcrcipi  commodc  polUinc  lcgituno  vUirarummodorcJpoudcanc.hidc  nam- 
quc  nc  vc  fiudtuum  quoquemodus  ccrcus  clTedcbeat,  vt  fciri  pofjIt>an  lltic- 
gitimus,quod  tamcn  obljgarisgcncrahtcr,daciique  in  anuchrcfim  bonis  o- 
mnibusdcbitorisfcirinonpoliet  :  Praetcr  id  quod  vixeit,vc  quisbonorum 
omnium  antichiciimcontrahat,  ncc  fibiquicquamfru^uumreliquum  fa- 
ciatjcx  quo  fuara  fuanimquc  vitam  tucri  poflic. 
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O  N  incelcbriscH  conilicutio  Iiilbniani  in  I.fi^uu  conduGh- 
tiui.C.dc  iocat.  qua  conrtitutun-.  ell,n  qui  con."'u€tiop.js  utuk> 
icm  tenec,  ll  a  locatorc conueniatur,  nniu  lcKatione  ad  cius 
cci  corporalciu  &L  nacuiolem  pollcfllonem  leilicuend  am,  do> 
iniiiilqiutftmftiefinsend  poisic,  nacietnftuiHion^  di^erre 

:  oonfticutio  Bomnn> iiBi^  <iii§  capaipoci»  «hpuagiifijBBa?  vm  irdWiyo  ions 
-iciiiiitt  racione.  Edi  eniixi  nihil  cominune  habec  propriecas  cum  podKf^ 

iioiie,priu%irjpoiSelfai»4i>^  dominij  qwKlio  cerminandaeft  >  d  camen 

iilpcomptuapparcacdc.iurc'condud:on's,qu6d  dominu^fit  rei  afecondu- 
£be,  dubicari  iion  oporcec,qiun  probaao dominij abforbeac caullam  pollei- 
fionis,ii  Papmjanus  potnis  quam  luilnuanus  conrulatur.Nccobilabic  qu6d 

-  ctiani  veceris  luris  rcgula  illa  iaiic,YC  qui  ab  aducrracio  polliderec,  nunquara 
-i^oi&c  aduecianCi  vinrcrc  ob  id  qubclpoflidefeci/.i.^.v/r.Z^.^W  vi  4ua  Uim, 
soieeiiimid  acoipiendum  eil ,  qoanMdD  /lcVlptahiu  loquitur,  noBvCBiifli^ 
r  <]iiani  vincefeclelMNitaidacs£ttiiimi quo  poilidec  yVtd/n  njpiqiiaii^vifioett 

dei>eatc>bfai3c(blto^aiapoil^t9ideftincadlapofled^  Cfttfilinai 

-  caafladominij  nihii  prohibcc  quominus  vinceoepo(sit,cum  eam  vi^oriani 
.  iion  ex  eo  (ibi  co  mpaiec  qu6d  pofsideac,  ied  ex  eoqu6d iit  dominusJJJa  po- 

-  riusracio  focitproluiliniano,qu6dnon  £ic  permiccendum  condu<flonvr/i- 
bi  mucec  caulTam  poilersionis  quani  vtique  mutare  videcm*,cuin  incjpic  vel- 
lc  pro fuo&  pro  domino  pofiidcrc  rem  quam  antca  pro aiiciio, ncc  mlv  ccn- 

.  dudionis  tituJo  poflidebat.  Scd  camen  iieri^oteit  vt  dominij  quar^lioncin 
'■  nfecac,nec  camen  Hbi  mucec  caullatn  poHe^nis ,  vc  puca,Ii  non  pcuU  gro 
(bopoffideioi^t,quamdeiloBiim)uii^  cngwiaiw  fiiecit&pwpgicii' 
tnin,pdils  antem  dedoininii  itueco^ioiici  &pronundaci  yelic»  qoto  nm 
'  ^nftiQieBecanipeliatiur.Qu^eigcw  Mocam  tantilm  fadtineagewftiwcnda 
doam  condu^  dnilo  adhuc  teneL  Qu^fioddafioblipnim  dfe  ex  cooCBi- 
m  condudoreni  Vt  renxitbi  iocanuTi  rcftitiiac  iodaton,  nec  audi6dum  eani 

-  eile  qui  proprix  obligationi  fatisfaccre  recnfct ,  dicam  obli^adcMicm  iliain 
.  nuilo  iurc,  &  linc  cauila  tadlam  rcperiri?ex  quo  apparet  rem  c6du(2:am  t\iil- 
»■  (c  condu£fcorJ3 ,  nequc  enimrci  iux'.  condu(iiio  magis  quam  emptio  au  t  pi- 
>  gnus  cc>uiiiWe  poceit,/j>tff .^»g»»/35.ou^rr^i«/.iii«r.£t  quemadmodum  ioca- 
i'  tocnbn  fan  ^ESniiniBnt  ccmJu^^  »ica  nec  domiiuomiti}im  atnicciccan- 
f  iTnfllhr  liiii  (liamcondaMikipneieccim^  ipMmuconda 
^j^tku  Namdiiohdtioialdm^oai^  rciiietic^iigix>£enecii«fld  caiifiamifl- 
-^ia&idje  pfenfiudi^  aniamfttend  9  poileilionis  pemnecmagi%qp^  adios  do- 

minij  ccansRkcndi.  E^enimditHciiior  dominii  amiino  si:  acqaiiicioyCijm 
j  nec  iine  craditione  doininium  transfcratur ,  ncque  verii  extraditionc  ipfa,  li 
i/  nudafit,idLelt,ttuUo iufto  &  legitimo  titulo  faffulta,/.;»«m^»Mm  nudA  io.d. 

de  ac^ir.rer.domin. Vhbct  camcn  luibniani  conilituiioluinc.^quicaus  colo- 
?  rem,qui>d  qnandiu  non  apparec  cuius  licrcs  condu^a,ncgari  no  po/Iit  qum 

iUbfinatiaccc  locacoccm  &  condu^ccm  obligacio  mucua  iocaci  ^  c6du<5bi. 
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S>c  c6requenccrquincxbona  fide  poft  finitam  condudionem  rcftituercrem 
debeat  conducktf,qui  in  id  vfcjuc  tcmpus  cam  &  abciiO  noniine  pollcilit, 
&z  tancjuam  aUcnam.  Scd  hoc  ita,li  ex  iocationis  contradu  coueni^tur.  Quid 
enim  li  iocacor  rem  a  fe  locacam  vnidicet  tanquim  fuam?  Non  fum  fieiaus 
pcagmaticosplcrorqiie  ineaclle  hqrcll,vtputct,neciioc  ctiamcafu  pemnt- 
tcnmim  con  iutlori  vc  rctcratdominij  quacitioncm,  quia  non  cominus  con- 
(iu^^r  ci\y&:  in  mala  fiae,ri  non  antc  omnia  rcm  iplam  rcibtuacpol^modum 
eam  domxinj  iurc  li  volec,&:  poccrit,vnidicacuriis.  Sed  errant  n.anitella  luriS 
alioquin  apeitiflimi  ignorauoiiC.  Quilquis  enim  agitrei  vindicatione,cogi- 
t ur  probare  fe dominum  erte ,  ii  negccur :  nec  priiis  potcft  vinccre  quam  in- 
tentioncm  fuam  niiplcucrit ,  Uccc  reus  nuiio  lurc  l'c  ptol)Ct  poiTidcrc  /  v/t.C. 
de  rei  vtftdtcat.  Ld  cnim  cilquod  dici  iolet,vicioiant  quoqiicpollciIioncm,id 
cft,quic  ncc  titulo,nec  bona  fide  adiuiiccur ,  aducrius  cxcrancos  piodcire  fo- 
lere ,  id ci\ ,  aduecfus  cos  qui  nuUum  ius  iiabcnt  vindicandi  /.v/t.D.de  Ac<jMrr. 
pojfejf.  Mulcum  igicur  incetcil  an  conduckor  dircda  rci  vindicationc.an  ex 
contradtu  iocacionis  a  locacore  conucniacur.  Poftcriore  dcmum  cafu  locnni 
habct  conititucio  lultiniani  ,noncua  priorc  :  nc  tiaperccvis  fiat  lcgibus, 
Si^iuris rauoni,pr-riertim  ciun  imputare libi locacor  debcac,cur  vindicacio- 
ncm  pro adione pcrforali elcgevit,  ncc luilinianeaf  conftituuonis beneficio 
V  ti  malucrit.Muiio  auccin  facihus  adniicccndnm  ilJudcuam  cft^fii  cddu^^or 
ab  alioquam  locacorc  cx  aliqua  cauila ,  non  umcn  cx  cocracVu  ipfb  iocatio- 
nis  conueniatiir.permicccr.dum  illi  clle  vc  dominij  qua-lboncm  rcfcrac ,  nc- 
gccqLic  i\uil*e  rem  locacoiis ,  quoniam  &  agcnce  ipfo  locatore,du  ne  cxcon- 
traau  locauonis  cam  quxlbonciTl  reterrc  pollet.  Cui  non  diflimile  illud  c- 
uam  cftquoii  dicimus,iiccc  pragmacicis  tcic  omnibus  mirum  id,&  l  ouum, 
nc  dicam  falfum,videacur,cimi  qiu  ab  al'oemit,n6  vidcri  hoc  ipib  faceri \t- 
dicorcm  donnnum,cuni  ahena  quoquc  rcs  emi  poflic,  m  ecKjnc  decipi  cciam 
cmptor,qui  adcmpuonem  acce  Jensputat  rcmclle  vcnditorLs.ldcoa-,  li  cm- 
pcor  per  quali  Seruianam  conuenjacur  a  vcndicoriscrcditorehypocnccario, 
ncgare  poterit,venditoris  vnquam  ic  luille  vt  cxtludat  h)  pothecariam,qux 
non  ahccr  ccnetquam  li  resobhgataprobecur  indomir.ioiuJllcdebitori.s,& 
quideni  eo  tcmpore  quo  pignorisobligaDo  contrada  cft,  nili  cuin  eiiam  Ki- 
tuta  l>ona  in  obligauonem  dedudVa  fucrur.t  /    ^tu  nondMfn  15  i-<fHod  dtatttr, 
D.de ^i^wor.Nimiriuii  quoniam  hypothecariaaftiovindjcauoqnoquc  cftji 
cct  pignois  non  dominij ,  nccficri  potcft  vt  quis  rem  ahcnam  oblijrct.  In 
quo  piginis  dificrc  a  vcndicionc.  Pignoris  enim  obiigatio  rem  iplam  qux 
obligacur,aft]cit ,  vendiCio  vcrb  non  nili  pcifonani  vciidicons.  /.  rem  M/tenam 
i^.D.de  contr.empt, 

   %  _  _ 

E  R  R  OK  S  E  X  T  V  S. 

•    Dt  venditisfruMnsfundiimMloctitu 

BuS^n  A  p  E  N  V  M  ER  o  mirari  raihi  condgit ,  irucftigarc  quain  racio- 
li  *  t  habeict  quod  pragmauci  cocies  lac^icac,  Vcndic  oi>c  tiu(5tuum 
-lus  rei  ciuae  prius  locata  fucrac ,  dillilui  locauoiicm  ,  qiiod  Gal- 
hvulgolic  cxprimunt  ,  Vente  defutElsrcTKpt  cettfe.  Nam  Cinr.  id  paflim 
tcccptum  fic,adc6qLic  ilr.e  lcgc ,  non  inucilij  fanc,  futliucconfultoindigna 
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<:|uacftio  cftan  dicaciiretiamrincrauo«e.lJlaaucemratiopriiTja^,m  fallor 
loia  occurric ,  quod  per  vcndicionem  cransferatur  dommium  ac  ius  omnc 
quod  tuic  pcncs  venaicorcm,non  ctiam  per  locacioncm  Jndeenim  ficri  vidc- 
curvtcmpcor  fcu(i^uu  dominij  iurcvinccredcbcacc6du6tor6qiu  doiiiinus 
non  crt.Niilii  camcn  attenuus  uitucnti  ratio  h^c  probari  in  propolito  no  po- 
tcftjid  eft  cilmdc  ItucIuuiti  vendiuone  duputamus,  lcd  codemum  cafu  quo 
tundus  ipfc  vcnditus  lit.Fundo  namque  vendito,fatcor  n6  tcneri  cmptorem 
itarc  eo  loco,vt  apertc  fcripcu  cft in  l.emptorc  yC.de  locat.  quia cum  ^>er em- 
pcioncm  taCtus  fit  dominu^  tundi,non  foluni  prohibcndus  no  cft  quominils 
re  fua  pro  arbitrio  vtacur,(ed  cuam  quod  ad  ipfos  ti:u(5Vus  accinct ,  anterius 
&: pocenuus  ius  tiabct quam  cod u£ior,fciliccc ranqui  dominus,quidoquidc 
ficudus  ^cndcntes  tiindi pars videntur  l.JmShis  ^Af.D.Ae  rei  vtndtCMt.sic pro- 
iiidc  pruls  etiiquam  pcrcc|-)U  lint  pcrdncc ad  empcorem  codc  domini)  iurc 
quo  tiindus  ipte:C6du6koi:  vero  ticut  niiuliuns  m  tiido  tubec,ica  ncc  in  fru- 
cfcibus,quadiu  in  ftSdo  func &:  anccquam  cos  pcrcepcriulcaque  miriim  no  cft 
li  a  fundi  cmpcorc  domini)  iuic  ci;->clij  potTic ,  &:  prohibcri  nc  ti  ucVus  pcrci- 
piac,inuico  co  qui  dominia  i^itbrun-»  haDCC.  Ac  m  ttu<5hium  cmpcore  nihil  dl 
quod.+accrc  pofijcvccadcm  liliusquar  cmpcoris  fundi  raciocolbcui  dcbcat. 
Qmnimo  codudtoripocius  pcromniaiJc  in  omnibusvidcturcoparadus.Nc- 
quc  cium  dici  p Jtcft  quicqui  iuris  habcrc  in  lTu(5bbus  anccqu^n  a  fundo  ie- 
paiati  lint,ciim  ncc  ius  vlliim  habcat  in  tundo  iptb  cuius  partC  fru£bus  coib- 
cuucjlcuc  ncc  bonx  fidci  poiIclIbr,qui  tnm€  quod  ad  ft:u£l:us  attinct,pcncin 
omnibus  domini  loco  habetur  l.botu  fidet  ^%.jf.de  ac^uir.rer.domtn.nt^e  quia 
ficri  nopotcft  vc  tundi  iusi^:  dominiunfifcquatur  fru(Sius  qui  funcinfundo. 
Poftea  ver6  quam  a  (bio  icparau  lunt  non  ncgo  ficri  cos  emptajis  cva  vcn- 
diti  funt,fi  cospcrccpcnt  :Sed  dico  perindc  hcri  condiidloris  quicospcrci- 
]jic,quia  quauis  nor.  cmcric,tamc  voluntatc  donuni  cos  pcrcipit,quo<ivcique 
lutficit  vtfuos  fciccrc  poffit,qucmadmodum  Afiacanus  argumcntatur  in  Lji 
feruHs  6  j^.^.locMMtt.D.de  fi4rt.T  ^nxxxi^dem  igitur  m  fru^tibusiurishabct  con- 
du<2:octundi,quantumcmptor  truduum.  Nitifortc  quisvclit  difiTerenriani 
illam  inducetcrc ,  vt  fructuum  dominuim  acquiratur  conduftoci  fola  pcrcc- 
puoncjcmptori  vcrbfru£hiuni  ibla  icparauonc ,  cxcmplo  fimilis  dificrcntiz 
qua:  intct  boni'  fidci  pollcllbrcm  &  fiudtuarium  traditurin  l.  fi fruQuetriMS 
inefiemi}.i>.^tulf,mod.vfiufr.amitt.  Namcum  cmptiotTudhium valeactan- 
quam  rci  futura;,qiuli  lubca  condicione  contra^a  li  firudus  natccntur, 
nihjl  aliudcllc  vidctur  quod  impcdiat  nc  ftacim  cmpcor  dominus  fiac  quirn 
qubdfruchisnulli  lintantc  fcparationem.  Scpirationc  autem  fccutapro- 
cuidubio  frudtus  ficri  incipiunt ,  condicioquc  emptoris  cxiftit  cuam  ante 
pcrccpuoncmrfed  tamcn  ncgo  con/cqucs  cx  co  ficri  vc  txu^tuum  dominium 
cmptori  antc  pcrccptioncm  acquiratur,  nam  ad  acquificionem  dominijcx 
caulfa  cmpcroniscondicionahs ,  non  iliud  lacis  cft  implccam  cfle  condicio* 
iiem,(cd  cradicioncm  quoquc  rci  vcndit^r  intcrucnire  ncccllc  cft,fiuc  antc,li- 
uc  poft  condicionis  implcmcntiun  $.  venditd.Infttt.de  rer.dtuif,  Traditio  e- 
nim  lila  cft  qu.T  don  fnium  transfcrt,non  conucntio  /•  traduionibno  lo.  C.di 
paff.    Atqui  fiutluum  vcndicorum  craditio  nulla  ticri  poccft  ancc  fcpara- 
tioncm  ,quia  nccdum  vlli  in  rcuum  nacura  clle  iricciliguncur, vtdiximus, 


quodauccm  nondum  cft,u:adinuilomodo  poteft  Ficri  crgo  ncquic 
(epaiacionc  ^it  cxnpcori^  omninbquc  neccne  eft  axpc^ari  pcrccpt 
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vt  cos  emptor  fiios  Faciat,riue  qu6<l  eos  perdpiat  ex  voluntate  domini  qnenv 
adniodum  diximm  de  conductore,iiue  qucxi  pacientia  domini  fcienus  &vo- 
lcnds  fructus  percipi  ab  empcore  tradiuonis  vice  fit,vt  euenircfolet  in^vfij- 
fru^u  conftituendo,  inferuituubusaader.dii ,  aliifque  huiufmodi  iuribus 
iiicorpcralibus  qu«  veram  traditionem  non  admittunt  ly^.i.de  v/i^fr.  Qiuc 
pollerior  ratio  condu(^ori  nonconuenirec.quiaciUnperlocationem  non 
id  agatur  vt  tranflatio  vlla  dominij  fiac  in  condudorem,traditionulla  jfiih- 
^uum  neccdariaeil,  fufficicque  traditum  eneRmdum  etiam  ante  fi  udus 
autfatos  .iiic  fcparatos,vc  coiKiucior  intelligat  habcrc  le  uis  percipicii- 
di  ex  domini  voluiuace  tru^tus  cpi  in  eo  fiiJido  nalcentur.  Uaquetruchis 
vcndici  8c  ab  em pcore  percepci  Ipcciant  qiudcm  ad  cmptorcm  duplici  ra- 
tionc,qui  auccm  cx  ^undo  locatoperccpti  funt  a  condu<^ore  non  nifi  vna  ra- 
tionc  ad  condu^rcm  pcnincnt ,  fed  tamcn  tamcic6  aJ  hunc  quam  ad  il- 
lum,  quia  m  vcroqiie  pcrccptionis  ccmpus  expcdtamr.  Proinde  fi  condu^lor 
diligencior  facnc  m  ijs  fruCtibus  pcrciprendis,  prior  quocjue  fru<ftuum  do- 
minus  factus  videbitur,cmptorique  in  dominij  quxftione  prarfeiendus  erir, 
(icut  euenit,cum  piiiribuseadem  rcs  diuerils  cmptoribus  vcndita  eft.  Vvx- 
fenur  nanK]ue  li  cui  prius  traciita  fiut  l^Mttes  iyCcd.de  rei  vindscat.Qmm' 
uis  cnim  viius  taiuiiin  hic  cmpcor  iic  non  duo ,  tamcn  cum  tantundem  luns 
habeat  condiw^^oraJ  hrudius  fuos  faqcndos  quantum  li  emillcc,  parum  meo 
ludicio  incereft  an  duobus  qnisfruftus  vcndidericcofdcm,an  ver5vni  tun- 
dum  lcKauerit,  alceri  ver^eiufdcni  fundi  Irucbus  vendidcric,&  vtroqucca- 
fu  incidic  in  ftcllionacum  l\  non  prxmoneac  emptorcm  lTuduum,quod  fun 
dus  iJlc  lic  locacus.  Obiicics  forcallc,  imb  verocondudorcni  hoccaiunon 
po/Ie  fru<Skus  fuos  facere,quia  nec  potcft  vidcri  cos  percipcrc  cx  voluntace 
domim  qui  antc  perccptioncm  cos  fru<3iis  altcri  vendidit.  Vcrtim  reipon- 
dcovoluntatem  illam  locacoris  dcclaracam  in  contradu  vltro  cicroqueo- 
bligatoriononica  faalc&  infcjo  aut  imutocondutffcore  rcuocari  poHcipo- 
fteaquam  contrachis  femei  pcrfcdhis  fiiic  /  /icut  ^.Cod.de  oh/igMtion.craSIien. 
Adeo  vc  quamnis  voluncas  morce  finiri  foleat,ius  tamcn  condudoriscx  c- 
lufmodi  volur.tace  fcmel  acquilitum,  locatoris  moncnon  finiatur,  neche- 
res  mucare volu  nacem  pofHc l.vtamventatis  jf.Cod.de /oM/.Quanto minilrS 
igicur  locator  ipfc  mutare  j^ocerit,  rufi  ptorftica  priils  condudon  mdemnita- 
te?  Pra-fcrum  vcr(\(i,vt  paflim  hodic  ficii  aflblct,vniucrfa  locatcris  bona  gc- 
ncraliter  condu^ori  obligata  proponantur  pro  contra£his  obfeaiauonc. 
Nam  Cvun  ea  ratione  firudus  qucxjue  ipfi  obligati  intclligantur  tanquam  bc 
na  futurn(prius  cnim  eft  vtciimcxtarcincipicnt,fiantlocatorisquamvTcx 
perfoiia  locatoris  eiufdemc]ue  vaiditons  acquiranturcmptori )  qiudui  per- 
mittemus  c6du£kori  vtcos  lure  fuo  percipiat  inuitoeuam  locatore,  in  ciiius 
quippc  poteftatenoeft  vt  bend  fcmcl  cocra^i  pignoris  vinculu  dilIbluat?Di- 
ces  no  eo  miiuis  faluu  lorc  vinculu  pignorjs  quod  fru^bus  illi  cmptori  acqui- 
t6tur,quia  ius  pignoris  cx  quo  contraclu  eU,nihil  ct  caulfa  doininij  comimc 
habec.  Sed  fi  admittas  condu^ore  ius  habcrc  deberc  auocandoru  pcr  hypo- 
thccaria  abemptore  firucluu  poftquam  emptor  eos perceperic,quanto  magis 
ci  iiccbicius  fuu  exequi  in  re  libi  obligatamjquandiu  rcs  illa  in  debicorjs  lui 
dcMTiinio  adhuceft,&priu(quam  ad  emptoris  dominium  pcrucnerit?  Aut 
curcondudVori  dciiegemus  facultatcm  pcicipicndi  fmdtusqui  noiidu  func 
cmptorisjcdm  fieos  pcrcepillct  cuam  poitquam  cinptoris  facli  cIlcnijTcti- 
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nefeUinen  illos  fuo  iure  poflec?  San^  li  ponasoffeiri  ei  iiidemniucem  ple- 
jliisimam  fiue  ab  ipfo  locacore  Ciae  k  fru^um  empcore  qui  quod  od  fruthis 
accinec  in  locacoris  ius  fucceileciCyvidelicec  ance  percepuonem ,  admicu  fa- 
cilius  poflic  potorcm  emptons  quam  condu^^oris  caullam  ellc  oporccie, 
quia  jus  onine  condudlons  pendec  ex  obiigacione locaci  &  condu<5bquz 
cdmlic  perlonalis  non  eS  pcrcniecvcdominium  fruci^umacquiracurcon- 
dadlori^cd  tantiim  vt  crediton  prxllctur  frui  hcere ,  aut  li  non  prxitabicur 
quanti  con  ^u^ohs  interent  locatorcondemnetur.  Sed  camcn  vrgechoce- 
liam  calli  pro  condudiore ,  quod  iocator  ipleliindemnitatcm  conduilon 
olicrrc  quam  paticnciain,ciim  pollcc,  praHUrc  malicc ,  non  cllct  audieiidus, 
Ncquc  cnim  pcnnitieuduin  clfc  ci  qui  concraxic  vc  li  contraciui  lausUcere 
poJlit.liberctnrprdcllandoi-'  quod  interclt.Sicucdjcimus  criam  de  vendico- 
re,qui  fi  rem  vcndicani  pracllarc  poflit^nec  tamen  velit,condcnandus  eit  pr^- 
ci(c  vctradacneceius  quod  intcrclt  prafilauonc  lit>cracur  vc  nos  cx  Pauli 
rciucnci  js  doci;imus  U,6.ComtEi.  Gur  crco  olus  luns  demus  emptori  truCtuu 
ex  perlona  iocatoris  quam  locator  ipfe  naDiturus  eiletii  tru^tiis  non  vcndi- 
dillct?  Nec.n.  rcfpondcn  pocelt  idcm  contingerc  fijndo  quoque  vendjto  qui 
locatus  tucrac.  Nam  vcnditiofiuidi  idcircononimpcdJCurpcr  iocauo:iem; 
quianihii  iuris  conductor  tuibec  in  fundo,qu6dquc  iocator  plus  luriscranr' 
tcrac in  empcorem  fundi  profi:u6bbus quam  eilecipic  tiabiturus,fit  per  coo- 
{equentias,quoniam  quidominnsiijndidl,isvc  fxuduumqui  cx  eo  fiindo 
naicencur  dominusctiam  licneccllecft.  Ac  cilmfrudusvcndunciiriniuna 
ht  condu£tori  in  ea  ipia  re  quam  cx  voluntate  locatoris  libi  acqiurcre  vo- 
luicncc  obud  transtcrc  venditorincmptoremquamiUudiprumjus,  quod 
iioniiabuitJnuicoconductorc,  percipiendi.f.  Ru^usex  fiindo  iocato  naia- 
turos.AIioquipcrindedjcendu  ellcc poilceuqui  cibi  funduii  locauent,  alce- 
ri  itcnlm  locandoiuscuuexcingucre,quonia  non  miniislucmutai  voVunta- 
tem  alccri  locandojquam  li  fi  u^us  v6didjilec,  &:  tamen  nemo  id  djxeric  quia 
in  paricaulladuorum  codudtorumjpotiorcmeumeflcnecellc  clt,qui  prior 
concra\'ic,faltem  eo  cafu  quo  prior  euam  tru£tus  pcrcepcuc,  vt  m  locauor.c 
plunbus  fada  diuerfis  teporibus,idcm  Icmeiur quod  in vendiuone.lgicurli 
condu^tor  de  quo  cgimus  djligentior  fueric  in  pcrapiendis  frudtibus,  quam 
is qui  fi:u£tusem)C,dicendum  cll  arquc  prjctvrri  cudebcreindomjnJotTU- 
6tuu  acquirendo,queuiadmodu  coniingcret  li  piunbus  diuerfo  ccporc  ijdem 
fcudus  venditi  eflenc.  Nec.n.cjuiccjua  cauflnrelt  cur  minusiuris  liaberedc- 
beac  condudor  in  fvuciiibus  fundi  iocati  quam  (i  eos  emillei,  aut  cur  mebor 
fitcondicioempcorisfi:udhiu,quam  iicoduxJlIcc.  Ncucer  liqu'd6  domiiius 
lic  ti:u6tuu  nili  ex  perceptione,qux  vc  dixi,cradicionis  ioco  cit.An  jgiciir  non 
■plusiuris  habebic  emptor  fi-udUiu  etiamli  prior  contraxeric,quam  is  cui  po- 
uea  idctlindus  iocatus  fuic  \  No  pius  vcitp  niii  eos  fru£tus  aut  fpccjaii tcr  auc 
geucralitcrcura-censbonisfui  venditorishabuit.Qbiigatos.  Ni&:  iuniliter 
c6du<Storetiaqui  poltcrior  contraxillet  omnimovlo-pt^ierendus  cllet  li  lolus 
vinculo  pignoris  mteiccuriQuM  li  vcerq*,  lus  pignorjs  ui  ijs  friHtiib.liabuit, 
is potior  enc  qui  in  pignore  prior  reperietur.  Quiddeniq,  ti  quod  plerunq"! 
fit,alcerucer,id  eft  vei  empcor  truduu  vel  conduttor  pollcflionc  frudtuu  na- 
dhis  fic  per  claufuU  conllicun?lani  dixin  ms  Deckde  tfuartu  hcri  non  pofle,  vt 
per  conllituliitransfcracurpoflcfllo  bonoru  fucurorum.Sed  fi  pcngmaticoru 
•  ci^occm  pro  iurc  haljcri  vclts ,  dicam  pocior^  fbre  conditioncm  cius  qui  pcr 
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«karulam  illani  poileifor  fa£kus  eiic ,  quia jpoflieino  fiuduu  plus  quam  pec- 
cepcio  dl,  nec  potluoc  vidcd  npn  pctcqid  tfiiaas  M  iani  DoflUiticur.Qu^ 
B  vfBMuc,  vc  Lcpe  dysfgidi  habeat  dsaMm  ciNiKkiattCoiicttnecv^que 
in  poifeffioinc^confequentcr  in  dominio,ficut&cotKUlicieut  in  pignciie 
fiyt|iq;app?gpenti  efleiit  fcii<lii^^tdiuBifis<f,nymi>us  UJ/mfmw  7.^1. 
potjor.tfi  p#jii.iS>4l>«ii»i'.Qini|iqaainrfiverum  amamii^abfiBdtiiiiift  fie> 
r  podefiibfes  pec  ^Uiim  qfvi  noBi^^ 


ERKOR  SEPTIMVS. 

'  ■ 

DetutgUim^erts^AHMmfAtermmo-nyurtm 
hdlfentts»  '  . 

[Ihil  dici,mcoiudicio,potcftabrurdiu$  quamqiiod  pragmadcis 
placerc  viJco,' nipubcr is,  qai  amilio  paire  auuni  paicnnim  &■  ma- 
I crc hnbeat  fupciltitesjCuccia ad  niatrc  dctrrii,licct  cius  l".-icnci(j-  au- 
torc  laiKict  Bartolum  ad  NoueU.vt  ItcmAtr^dr auu.  Nain ciun  iiic  in.pubcs 
in  aui  patecni  roaiieat  poteftate,  in  qua  &  pacer  ecat  ( ponjmus.n.nepotc  ei^ 
CK  filio  fittni]iasnoii«x  cmancipaco^epugiiacoinniao  pnncipiiafic  naoaria 
fis  vc  d  totociletiir.  Eft.  n.tiiteM  ios  in  capice  libcos^vt  Ssnmsdefiniebai^&r 
coniequenter  imagoquard2& participatiopacnarpotcftar.stpoopccrqoaiii 
cauflam  nullo  iuris  ioco ,  nuiloq^  cafu  tnfiod  lurecomulcos  iciipciim  reperias 
tiitor6' dari  ei  qui in  alcerius  fii  poceiiate,quia  116  magis  id  fieri  poteft,quam 
vt  quis  eodcm  cemporellc  in  potcltate  duouim  :  qiKxi  non  /olum  ius  ciuile, 
/cd  nacuraccKim  ipfaabhorrct.  Iiidcetia  helm  vtJureciuihfccniiiiis  nuiio 
cafu  tuteladcterrecur.nen.atn  qbide&:  aiua:anteluiuiiiani  ccnltitutiorf, 
qux  in  c nn  rcni  nominatim  tadta  cli,quoniamtcciiJirx  i  01  h.  bait  ncc  hor 
bere  poirunt  ms  poteiUris,  ne  in  hberosquidem/tilW4.$ui^/<;f2«iMffM.Z>. 
4ihH9r,poJf.eemtrJ^tlml,  Quid  ergo  fuic  quodiniiicetaB  apcttoBafeolftpt^ 
gpiadcoruns»  vt  puto,  pou  us  cpam  iuns  aiiCef^atnuD  fiuieie  potoentlHoc 
'Vnum.fquod  ex  vulgacaiegnlagiibtateladeuoloi  /bkt  qu6  rcditiienditas  4 

ri  aiioedam  patcmo  quia  proximior  cft  ir  gradu,jntcr  afcc ndcntcsvero pc|^ 
rogatiuan»  gradus  fctuari  LiiUnianus  voruiCVLqui  proxinnorcft  cniulcunh 

Sueicxus  lit.5»:cx  quacur.que  linca  catcrisotr.nibusprarfcracur  A^o«»^^.n8, 
e  hered.alfinufi.vement.C.iM  noncrgo,H;quiuncjnaLer auo  patcriioni  cute- 
Ja|n:«(eretur?Scd inprompture(ponljoeiliiiq>tam&  cidiculam eilc  rauo 
dBatnoem,quuiIuftiniamconftitiido9indotiittlis  iliaqm^ 
Ifcio^cdnainy^^  rarrfa^ad  «im  cafian  pettjbaecqu6  4c!tMMli 

tra^ari  p<w.$BDtn.yt vulgb  iaditanr  6cBedd,pnL*fiippon<odl  fissmiiilii^ 
l»ilesJ4osaotcm  regamns  tradari  pofte  deciitelaeiiic§Mfiiilia«ipotefti^ 
thonmagis  qu^m  ii  patrem  ruperltitcm  habereuPtJib  crgo  pr6bare  Bm»^ 
Adebuit  dandum  elle  huic  impubcri  tutorcm  ,  quJmi  c  co dilputarc,M*-  ^ 
t^rnc  danda  lic,  an  auus  paternus.  Sane  m  auo  n^aterno  potelt  lucum  habe^  • 
rc  h:rc  qu:rl^o,icemquc  fentcnLa&:  ratio  BaTto/t.^x.yn.i  ncposcxjiha  non 
eft  in  aui  matcmi  potcftate.  Quaniquani  liluci  euam  ai  luidutji  v.detur 
filiamiauuiias^  qux  ipfa  non  iKfut  iuiis  Kabfifc  Eiimn  iii  potcli^f 
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Qt      ANT.  FABRr  DE  ERROR.  PRAGMAT. 
iurc  xwtdx l./ic 9Mtniet,ii.ff^dl0^.liil.de aduiter.lWud.  vdque  conllac  fi  nepc» 
fitextiliocmaiicipaco  macrcm  auo|>acecaofi;opcec  luluiuaiu  conilicuui^ 


ER,R  OR  YIIL 
Dttmntttrt  ei  dando  ^ui  m  ^atrit  attt  auipaftrai  eii  fotelfoie. 

•  « 

On  iiiiUi^di(bt«£pri^c>rapecK)re.Nam^^2ra 
dum  ex  Vera  zcCkiq^  ivias  f adone  d  (fu  injpfo^t^ifti  aui  pi- 
cerni  poteilate  efl,tiiCQC  dad  niil|om<)do(o;^  iOM^c  cura- 
tor.  £tfreiumeainca^^t)bbmi^^^  eft 

_ _  .  quod  tutor pei (oriae, curatbr  bonis datur,  tamenl&ri  nequft 
vc  qui  aliuin  iii  poceftate  haoec,  noii habeac etiam  iiUus  bona  li  qua  Hnt ,  Ce- 
quunturnamquc  bonapcrfbnameodemqueiurecenrentur.Ec  camen  cafiis 
quidamruncni  quibusputanc  piagmacici  jnducendum  cile,vteuain  filiofa- 
nulias cucacor decur, pixktum  nipuberi  auc minori.Nimirum quociespacci 
auc  auo  paterno  cx  aliqga  cauiJ  aufocui:  legicima  9di«ini(b;a|i^|(fa^  li  aut 
prpdiois  ipfieiiB  aatoieme  c  >  -^(f^tkfcm^^  a^ 
u;|aiafiUilsfiuidiaf  }^skm»befs.  cogendum 

eom  fideiubere  pro  patrc^aucpcopciasietyenderevcparccsaa  ISficulisczi- 
tnat  &  libeccc.  Nam  ci^  nemo  tnjem](uam  aken  autod  tacent  gpeftaie  po^ 
(it Lt.D.de  aHtcr.tMfor. confcqucns  videtur  vtin  id  necelTacia  ik  aUCtH^itos  cu- 
Catorisjmaxim^  li  filius  Fiiniliasimpubcs  autminor  annis  viginciqiiinq; pro- 
ponatur. Solenccnini  qux  a  niinonous  Cwc curatoris  autoritacc  Qg^turmi' 
iionseilcmomenu,  <Sc  taciinis  admitcercii)  integrumreilicuciotv^jlilifio 
aliquainterueniLSed  iimecum  accencius  rem  incueare,non  negabi&j^iagipa 
ticoshicdefipke,0cfiinIailisoinnib'oscuraCQrdaDdasje^c^ 

Ciitti  enim  natec  aiic  auus  patecDa|ittiiionbu4dib^t4eg^^ 
iiocamiiIijadmim^Wk»iemei.aaifiari  oporteat,  nonideb  canieiiL  amicdt 
ius  patn^potcibcis>quippe  quod  non  c^unoobus  ied  ex  folo  pacris  nomtnc^ 
iutuqueautontate  &  coufticuitur  ScaeftimatucAcqui  raTifTiTt  ji]||Wiffiqnf 
^pcditne  filiofamilias  tutor  ar.t  curator dari  poffit  tota  pendecex  iure  pa- 
-cciaepoteftatis.  Non  igitur  tucoris  auc  curatoris  dandi  neceriiiafiem  inducerc 
illudpoteft,  qu()dpacerdclicntcfleadminiilrator.  Scparaiaenim  funt  iura 
pacn^  poccftacis  &  lcgiuma'  admmiftraiionis,equidem  adminiftcatio  Icgiti 
ma  quam  habec  pater  in  bonis  fiilj  pendet  ex  patriapoceftate  tanquam  rHe- 
'■^fh  caull4.Sednonqi>eoiadibodumG«^  dici 
^yilrih  riiilirt-  ffr^tliifini^rpita  Anigitur  pao^di|»H|^ij|tf.pr«^ 
^iBatopMa<^«dtnyjfa  filij^au  t  ipfi  6^i^iibmmj§^ 

^iiitfuriiiHtf  llequacianv&xlpaai  curacorem  dabimuM|i|i  iion  tancilni  bo- 
ilofumpatriiadminiftracioncmbabeac,  fedctiam  bonbnimfilijipxpcrfona 
patrisperindeacfipacrisbonaci!cnc,qux  fiuic  fihj :  vc  adminiftracio  bo- 
itonim  fitij  cofluat  in  admiitrauoncm  bonorum  patris  ;  cpafiy!  um  L.icm- 
l^ue  fit  patnmoniumi4kucpacris&:  liJij  vna  eadcniquc  perionae^re.jncclligt- 
Ctui.  ^g^d^d  Hhum^^jgili^^ttU^pci tiiiec  quo  cucaU)as4^ciQpr^grlpir i  a  ellc 
ti4toMar,iddft,iimiem  pras  alquid  fkiendum^fitllBlipy  ^qud  incpdce 
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D  E  C  A  D.   VI.  E  R  R  O  R     IX.  xi^ 

^ragmatici  niihi  vidcntur :  non  qnod  puceni  pcrmictendum  patri  vt  in  rem* 
luam  priftet  filio  aucoricaccm/cd  quiaofliaum  Sc  autoritas  iudids  fu/Hccrc 
111  eam  rcm  pocelt.  Qms  enim  melius  quam  iudcx  ipil-  qui  optimus  fic  iuns 
incerpres &:  arbiccr^lUu^are  poflic  quid  filiu  pro  pacre  iacere  oporceacl  Auc 
quod  periculum  eft  nctbrtehlius  minor  quadoqucin  inregruni  rcUituatur 
cx  caullaxcadsauc  Uiionisaducrfusidquod  &:  iure  co^cnic  nuu;:ftr.icu 
lubencc  feccric  ?  Non  aiim  omnia  qujc  a  minoribus  gcaitur^fafpccra  lanc,Cs: 
periculorefticurionisobnoxiajfcd  ea  duncaxc,quaf  propter  xtacis  lubtrcnni 
&  inconfulcam  taalitaccmminoridamnun>adtcrunc.('a.terLijn  nor.  viuctur 
deceptus  qui  iure  commun)  vocur  /.  vU.C.de  m  inte^r.refiit.  mtnor.  Nec  cof i - 
queri  hLus  dcbcca  fe  Fa(5him  id  pro  pacrc,quod  ni  heallcc  ,  mgracus  a  patre 
clid,exeaque  caulla  exhercdaripotuJiTec  Sic  dicimus  PatremrecufantCjau- 
coricacem  prjrftarc  hho  volcnci  .igere  aduerfus  eum  cui  pacer  ipfc  aliquid  ex 
bonis  iplius  fihj  aduenririjs  vcndideric,cogendunihilominusclIevc  cam  au- 
toricacem  prrftec,&:  quidc  oftido  Judicis,  adcoquc  hcct  iuraucric,numquam 
(e  concraucncuruni  auc  conaauenicnri  conlen/urumipotiusqu^m  vcadnnc- 
tamus  curacorem  filio  in  eam  reni  dari,  quoiuam,vc  Baldus  cradlac  ad  l.vlt.%, 
in  coputaiione.C .  de  iwr.^/r/i^.poceft  quis  vcnire  criam  cocra  fadum  proprium 
ratione  offiaj  rui,&:  in  omni  juramento  &  promi/Iionc  incclhgirur  cxccpta 
autoritasrujierioris.  Et  tamen  qnia  fieri  taalc  poteft  vt  patcrna  vcrccundia 
filium  impcdiatne  audeatadirc  iudicem,vt  pacri  impcrccur  !'cccfIicasauco- 
ricarisprsftandocarqujnmic  confticucum  cft  alulbniano  inl.i^.vlt.C.de  An- 
nal.except. vc  pr.vfcripcionis  cepora  non  currant  contra  filiumfamilias  quan- 
diu  rcmanec  in  pacris  viui  poccftacc,quod&  iam  antca  in  bonis  maccmis  fta- 
tutum  fucrat  a  Conftaimuo  in/.i.C.<^^tf«.iw4/rrn.  Quibusconftitutionibus 
vtJquerarionullaconftarec,intaius  ellec,vteciam  viuo  pacredari  filiofami 
lias  curacor  poftet.  Imputandum  enim  ellet  filiocureum  curacorem  non  pc- 
rii/Iec.  Scd  ncque  coecndiis  cllec  pater>criam  inuitus,  autoritaccm  pncftare 
filio  ad  agenduiTi  /i  alia  tarione  confuh  fibo  commodd  polTet  pcr  dationcm 
curatoris-.quomodotamcn  cogi  cumpofte,offiaofcihcctiudicis,voluit  lu- 
ftinianus  in  l.vU.^.necejiitAte  C.  de  hon.<ju*  Uber, 


ERROR  NONVS. 

•  De  mnore  curMttnrem  hdhente. 

Nt  e  r  e  s  t  fanc  an  minorcuratorem  habcat,nccne.EciI  cnim 
minor  non  aliccr  reftitiutur,qu^n  fi  lacfus  fic,fiuecuratorcm 
habeat,hucnon*,tamcncitm  habet  curatorcm,difficiIiiis  ei 
permicriturvtcontrahat  finccuratorequam  finuilum  habe- 
rct.Nimirum  fi  rcs  fuas  vendcre  vchc  nne  dccrcto.Nam  quod 
adhancrcm  pcrrinct  non  abfimihs  vidctur  ei  cui  a  pnrtore ,  curatore  dato, 
bonis  interdidbiieft:  vt  ImperatoresDiocIerianus&Maximianus  refponde- 
runt  in  l.p curatorem  hahns  yC.de  inintegr.refiit.minor.  Alicnarioenim  reru 
minoris  /lue  mobihum,liui  immobihum,ficut  maioris,  &  prapcipui  niomen- 
ricft,itadifticihL\s  pcrmiccenda  vjfafuit,neaIioquitorius  pntrimonij  iaO:\i^ 
ra  facile  miror  incurrac,quod  nc  fiac  curacor  ci  dari  m  id  folec.Scd  n6  eo  mi- 
nus  ci  pcimiitcndu  cft  vt  ftipulanri,  ptomittci:ido  imc  curatorc  fuo/e  obhgec 


ANT.  FABRI  DE  ERROR.  PRAGMAT. 
l.pHberes\oi.deverb.QbligAt,C\c\ix  &  fine  curatorc  ftipulari  ^oiVcn  L  neifM 
tutorii.-/,C.de  eontr.c!r  committ./lijmlation.  Quainqua  cnimprohxbita  alicna- 
cioiie  fbl^cea  quoque  prohibicaintdligi ,  per  qux  ad  alienadonecn  peruen)- 
ripoceft,cxobugacioneautein  niinocirvalidaneii  poceftnadlxiiiocume- 
iusdiftraAioiiem  penieniacor,  (lisquiritdieOrque  obligatnscft,nolk  Ail- 
ucre  I.mAgts  fHt»  y$^pupil/wjrtpulanti.  D.  derelf.eer.<ju$fHk.tmt€K  Vi/or. 
fimt  mn  eJkn*  tamen  ea  diftra^o  ir.inils  periculofa  fufpe^bque  eft,  qusrnoB 
ni/i  per  iudicem  &  caulfa  cognicafieripocert,&:  confequcnter  ita  demunifi 
appareac  iuftam  obligandi  mihoris  cauilam  fuille  ,ncc  aduerdiseam  obli- 
gacioiiem  rcfticucio  m  inccgrum  ex  iufta  caulfa  poftiilecur.  Ex  quo  appa- 
rcc,non  redamclle  in  omnibus  prodigi,  cui  bonis  incerdi^um  eft  djro 
cuiacorc ,  &:  minoris  curatorem  habentis  comparacionein.  Nam  is  cui  bo- 
nisincerdidumeft,nonmagis  obligarefe  pocdl  pCQfnictendosquaip  lem 
(Iiam  ccadendoin  alium  xxaxv5Sc[sityUs€mkwtfs*6»Z>JUvtfy,  ^^mi.  £tiiii> 
culi  (unc  incerpretes  noftri,qui  quod  (cripcuni  eft  in  irff.  i*fitktrti^e  copih 
bere  incelLguiit,qui  non  habet  curatorein,  cum  camenIexdicac/S«ff  iiM> 
sohkitt/uis,  vt   iam  ance  ndsldttktuQttatku  ad  eum  locuro  obleauuic5ad 
magisridiculi  funt  prngmacici ,  qui  minorem  habcitem  curatorcmputant^ 
iii  omnjbiiscompannda;n  cire  pupillo:  cx  coquc  Uilerunc,ncc  li  vendacrcm 
luatn  adhibico  iureiurando,po!lccamen  valeie  ver.ditioncm, confirma- 
ri  cxconicitutione  rrjcicrici,  qjjc  faciamenca  puberum  fponce  facia  fuper 
Contrattibui  reiuni  ruaruiii  ron  retractand is  musolabillitcr  cuilodjn  Miix.c, 

.  jfnihfitramtnta pubentmf  Cod.fi aduerf.vendtt.^im  c\im  ea  coi  ali^uuo  ni< 
hilaliud  requiracad  cohtcaAus  q»05h1>ec  edamaiienacionmnllNlir^ 
nifivtpubesfuericis  qui  iuiauit,quis  putet  puberem  hoc  ipift&B  «  _ 

.  berem  auc  pro  onpuberehabendum  >  qubd  curatorem  habeat ni%rando 
obhgccurv  Sed&  conftac  pupillum,  etiamli  poflic  vqhter  Itipute  fmetu- 
toKjdiU.  I.vetfue  futoris  ^  ohv^ati  tamenSf  promitcere  ilipulanci  nifuuto- 
reaucore  non  po!K.'  /./t  puptl/^u  m->.  D.de  verb  ohltgat.  cum  camen  minore- 
ciam  (ine  curacore  l  a.)  reclc  obligecur  dtSl.  Lpuberes.  Non  igi  tur  eadem  in 
omnibus  ratio  eft  pupjlli,  qu^  minoris  curacoicm  habencis.  Et /ar  ^  h  verum 
eft  ,quoci  jntcrpreccs  omnes, iccm^ue  pragmatici  damicanc,iuliutaiKiuai 
poft  mpradidbmi  Friderici  couftituDonem  habere  vim  decied  &  (bllennia- 
tinn  omninm,quas  alioqui  necefle  eflet  intenieniie  in  vendirione  tcruniiui* 
nori^cuccequiremuspflaeientiam  curatoris,  qux  vna  edex  (olktwitatifaQS 
requifitisf  Qnaromiamvtrumid  vcrumfic,qubd  iuiuirandiun  habeac  vim 
decreri  omniiinH].  lblletuiitacil,qflotuam  id  quoqac  mihi  fufpe6hittci^«iiD 
loco  diicutiendum  erict  ^  ^  '^.^^v^ 


ERROR  DECIMVS. 
VHttnmtiinMtMt  it  ftiitx  tdiiffk  tmSimUt  vtlnkmMui 


R I T  Y*ic  ef^v^toicnaikpifbnim&nidioein  eniptons,  hvtSm 
^^^MMittdkJAMfiuCtivkitHftiit^i^it.^  camen  a  pragmaci- 
j  cis  omnibus  id  pefliiifti  accepcum  eft;  Putanc  cnim>fi  quis  tanqaani 
vendicoc  laudccurautocdbonpcocecuiceseaindcaryineamqueim 
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DECAD.    VI.  ERROR    X.  i^r 
niatur  ad  rem  dcrcndcndam ,  cogi  li/um  apud  emptons  ludiccm  Lrigarc>n6 
fblilm  li  fiueacur  Cc  tcncn ,  quod  i^uic  dubitauonem  nov  habet ,  (Id  ccli  nc- 
gcc  Cc  vct'didiJle,aut  dc  cuidiionc  obLgatum  clle,  auc  qii  d  aliud  allev;et  pro» 
pcer  cjuod  licem  deFendcre  non  tencatur.Quod  vLiquc  taHum  cll , & e.x  rccla 
iuris  racjone  dcfcndi  nullomodo  poccft.Nam  llue  quis  cx  \  e:  diLiorCjhue  ex 
caulla  nundati  conueniacur ,  vi  licem  pro  aljo  rurapiat ,  ii  neccllc  cic  vl  ck 
t:onna6tu ,  vcl  cx  qiiali  concradu  conucniatur,  ergo  p^ronalj  adicnc.  P  t- 
Ibnalcs  cnim  adjonesecc  fiintomnes  ,qux  vel  cx  concraiSlu  vci  quafj ,  \  cl  c.x 
dcli(ft<f\'el  quali  proficifcuiitur.  Porr?»  m  co pcr(ot:alium  adjor.uni  «^ciici^ 
pertillimum    pcrpctuuni  ius  eft^Adorcm  lurum  rci  feqiu  dcbcre  /.i.  C.  fie 
$unfdt[}.omn,iudtc.  Qiiod&:  in  adionibus  in  rem  locum  nabet ,  liili  quo  ico 
cafu^cciani  in  iis  \oc\s  m  quibus  rcs  propccr  quns  concer.diuiU:  ficx  iuiu,;icVn) 
in  rcm  concra  poflldentem  exerceri  pocell  Lvlt.Cxbi  m  rem  a^l.exercer.dcb. 
Necliuic  noftrjc  fentcnti.'c  rcpugnat  quod  fcriptum  ell  in  d.Lvenditor.  lYa- 
^atenimillo  locoPauliis  de  venditore qui  abcmpcoredenuiK-iaciisvtcmn 
cuidionis  nomine  derenGeiet,  non  negabat  fe  ceneri,rcd  diccbac  fc  fui  ludi-" 
cis  priuilegium  habere,&:  ex  ea  caulla  volebac  litcm  ab  eo  iudice.apuJ  quem 
ces  inter  pecicorem  &  empcorem  cocpcaerac,  ad^fuum  iudicem  reuocare.  Id 
vero  fieri  dcbcre  ncgac  Paulus , opcima  fanc  racione,qubd  venditor  foleat 
(equi  fbrum  ernjptoris.  At  nos  de  eo  venditore  agimus ,  qui  negat  fe  teneri  ad 
litem  proalioui(cipiendam  ,qujque  fui  iudicis  priuilegium  allcgat  vtpro- 
priam  litem  tra6lct,non  vt  alienam.  Qui  cafus  cert^  diucrfus  eft ,  nec  mimis 
indubitatiiuris,vtapud  (uum  ,nonapud alienum  iudicem  conueniaturqui 
ex  propria  j>erfbna  proprioque  concradu  conuenitur :  nec  alia  fententiaeft 
dtll*  L I . C.vbi  in  rem  a^o.  e.xerc.deLin  vltimis  i  l li  s  \'erbis,  I^ec  enim  iurifdi^ 
ilionis firma  in  eadem prowncia  conflitutis^  tam petitore  cfuam  pojfejfore  ch  au- 
Horis  per/ona^uam  in  alia prouincia  dtas  conftf^ere^debet  trnmutari.  Agebatur 
«nijTi  illo  ecia  loco dc  vcdicore  ciii  iitc  pollellbr denutiaucrat ,  quiq-  nihil  al- 
legabat  quominuseuicbonispericulum  prsrtare  debcret,  vt  prscedentia  il- 
la  oft6dunt,iV a [i  denuntiafli  ei  tpti  tibi  vedtdtty  intellipis  euidionij  illi pertCH^ 
iiiimminere.  Echicranierrormihi  fcmper  viruseftAolidiflimus&ineptiiTi- 
snus  ornnium,quocquot  pragmaticortun  infcitia  vel  induxit  vnquam,vcl  ad- 
milit ,  nec  poirum  (atis  mirari  qui  infelicitatc  fadum  lic ,  vc  in  fii- 
prenus  quoquc  tribunalibus  inualucrit.Qux  de  vendito 
rcdiximus,eadem  obtincnt  in  eo  qui  fidciuf. 
ibrcm  dedit  fi  ^  fideiulTore  ex  caulla 
iQAudati  ad  litem  defcndet^ 


dam  vrgeacur. 
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ANTONIIFABRI  IC 

DE  ERRORIB  VS  PRAG  MATICORVM,  ET 
INTERPRETVM  IVRIS. 

DECAS  SEPTIMA. 

E  R  ROR  PRIMVS. 

Von  mocibcis  GaUi«pnmibnindodiimt&adv(ttiii-<aoM 
(bcenfem  tradu^kum  eltt  vtGeidnd£cis&  nCdiSbni  cmiAIaQo 
admi^tator ,  id  pragmatid  pleriqueputant  a  iuns  communif 
„     radone  nun  abhorreie.  Sicenun  ImbjOtus  in  Enchindio  ioi^ 
b:  t  poft  Speculac.  T#r.  Z)^ in  inteffr.refHt.  Ex  /.iw  riiw/ir  15.  $.  «»■ 
terdM,D.de  mhior.  'vm/itt<jiiintj\  ann.shi  Vlpianiis  lcribit  no  clle  nouuni  vt  & 
inrcm  rcltitatio  detai  minori ,  id  eft ,  etiam  aduerlus  rei  polleiiorem ,  liccc 
cum  eo  coutraclum  iion  lit.  Vt  puta.inquitjtem  a  muiore  emiili ,  &  ahi  ven- 
didiib.  Poccddeilderacemcecdiunacluerrus  poireilbcem  reititui  nerem/iii 
perdaSiVcl  re  io^  caceat  \  &  hoc  vel  cognicione  praecoria ,  vel  idSa&.  sJkim' 
tionedatD  in  ceq»  iudido.  Ego  vcrb  auSmdioece  iiisiioctiobvia  ftcen&ft 
conftteoidiiiariiwf^ar  etiam  parce,  jfi  qoavnqiaam  in  alia,  cumiiiii  foipto 
dii^ntice.  Nam  cdm  cefticuuo  decur  addiHralieiidum  nego- 

liomquad  inique  concra^n(uit,noiimagis  6eci  poced ,  vtnoodtpcpQ- 
nalis  ea  adio  quam  Ci  compecerct  ex  cona:a£lu  ad  diftradum ,  vt  in  fpedc  /. 
ex  empto  11,  §.  is  ^ui  vina.D.dea&fon.  fmpt.  ludicium  autem  quod  mccm 
iplam  Jatur ,  ficri  ncquit  Vc  prius  detiu:,quani  refcilla  lit  alienauo : vt&  Vi- 
pianus  iple  tatetur  in  dt^o  §.  interdum.  Sjquidem  quandiu  tenet  alienatio, 
non  poteit  videri  dominus  eile  is  qui  rem  Juam  alienauic.  I^oinde  neca- 
£lionem  in  cettS:habeie  mcerimpoceil ,  .quje  non  niii  domino  dacur,/4rj.f«rv 
^M.dtnivmdicMt.  fift»writtdiciilRl  ceib|ld^»pra:patatonqinieiaf 
ibcii ,  nece  ffsaioqvte  pcaece^M  debet  >  ni(t jdiqoid^  quod  fadftt,n  diis  qni 
cem  poflidet,non  alia,qu^  «iisqiiiiplie  conrcaxit,tadocoiiftitD6davide^ 
tun  vtpuca,n  is  qui  concraxic ,  nomen  fuum  duiitaxac  aocommodaueric  pof- 
fciIbri,doluique  pofTeilbris  inceruencricin  concrafku  cum  alioineundo.Hic 
enim  meo  iudicio,  fenfus  eft  Vlp  aniin  illis  verbis,  t'^/«^»i/w«?  prjitmd, 
Nam  quemadmodum  in  integrum  rell:itutio  minorumin  hoccaeceris  fauo- 
rabilior  ell: ,  qubd  non  iudicis  dati ,  vt  cxcerx ,  fed  ipfius  prxtoris  autoricate 
indulgecur ,  vt  edi6U  verba demonilrant  (  aJtnamquePra:tor,  <j^»TO4«<i«fr- 
Ut» ,  non  vt  iif  aliis  iudumm  Mt. )  Ica  pleniocem  habet  cauilx  cognicio- 
nem,  magiique  Uberum  admttdt  arbicriom  pcrociSaVtex  caulTa  cciam 
poKefibcem  condemnet » (juam  C\  per  iudioem  dacum  tes  expediienft 
t^g^caodo  <nim  iudidum  in  ccm  darct  picior » nifi  iub  bac  ibcmnbi 
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paiff4»tbit  rem  ejfe  petittris.  Quomodo  aucem  poceric  cor.ftare  rem  efle  pc- 
Citoris  nifi  prius  tefciira  lit  abcnatio?  IdciiJm  elt  quod Vlpianus  fubiiatjZ/f/ 
refctjfa  alUruttione  dato  m  rem  uuiuio,vi  minori  iudaciuni  in  rcm  decur  poll  a« 
licnatioi\em  refciirani  bcneficio  in  in tegrura  rdlitutioius.  Cumular.ergo 
huiufniodi  adbones  non  polfunt :  earum  enim  deinum  cumulacio  fieri  <hci- 
tur  qnx  fimul  &  CeavA  tradantur ,  &  inter  quas  nuiius  ordo  fit,i:ec  altcram 
alcera  aut  projcedac ,  auc  (equatur :  quom^xlo  /e  habcnc  mter  fe  a6bo  perfo- 
nalis  6c  hypochecar.a  concra  ucbicorem ,  vindicacio  &  adtio  cx  vendico  con- 
cra  eum  qui  rem  alienam  doio  malo  vendidic  doniino  ignoLanti  ,nccduni 
cxadiJic ,  &c  alia:  fimiles  fexccnc^.  £ric  aucem  res  apcrcior ,  fr  dc  aliis  cauf^ 
Cism  mcegrom  rdlitucionis  tra(Sbemus.  Adio  cnim  De  eo  quod  vi  metuf. 
ve  cauila  geilum  erit , quoniaiT)  in  rem  (cripta  eft ,  datur  contra  quemhbec 
polleilorem ,  etjam  qui  neque  vim  iieque  metum  intulerit :  ideoque  proba- 
ca  vi  vei  mecu  per  quemcumque  iliaco  condemnatur  polleflbr  ad  rem  refti- 
Cuendam  ,non  duabus  acbonibus  in  id  cumulads ,  Csd  vnica  iila  a(5tione  qux 
ipfa  in  integrum  reilituao  elL  Cur enim  duas  a^onesinducamus  cum  vna 
{u/}iciat:'Quainquam  fi  velic,euam  in  rem  agerepoteft  ,quafi  qui  dominus 
manferit l.metum  ^.§.voIenti §.licet  de  eo  (juod  met.cM/fJ.yC^odMla.  quo- 
C]ue  relbcutio  qux  datur  ex  capite  De  doio ,  iic^t  in  perfbnam  tancuni  lit ex 

Cce  agencisjCamen non admicuccumulacionem iudicij  refallbrij, qufSi  do- 
1  manifeftis  mdiciis  priiis  probacd  cllc  necefle  eft ,  adeoque  rercillum  e/lc 
id  quod  doio  maiogeflum  eit,quam  ad  polleilbrem  perueniri  poiIlL.Sed  nec 
impetrata  reftitutione  ex  cauila  doii  fieri  poteft  vtad  polldrorem  peruenia- 
cur,ne  qujdem  poftea ,  quoniam  isaduerlus  quem  reilitutio  impeirata  clt,t\ 
rem  non  rdtituat,condemnari  fbiet,&  delxc  in  id  omne  quodinteieftad^o- 
ris  qui  doium  maium  paflus eft.  Poltea  verb  quam  coniccutus  iile  tinc  quic-  i 
quid  fua  intcrelle  pncuic ,  iam  nulia  cauila  cft  adbonis  ei  induigenda*contra 
poftcflbrem.  Iliud  enim  a6bonibusomnibuscommunecft,lTuc  ui  reniTInc/ 
iiue  in  perfonam,  vt  non  alij  denturquam  cuius  interdl.Quod  Li  ponas  eum 
qui  dolum  admillc &  condemnacus  eft ,  foluendo non  elle ,  ne  tuir.  quidem 
polleilbr  enc  uiquiecandus,quQiiiam  a(Sbo  dedolo>5c  in  integrum  relb- 
tucio  qux  ex  ea  cauiTa  compeuc,  non  datur  fauore eius  qui  doium  paifus  dl, 
ne  qiud  damni  (cndat ,  fcd  odio  eius  duntaxac  qui  doium  fecit ,  ne  ex  dolo 
fuo  lucretur.  Nos  autcm  de  eo  poireilbre  ioquimur  qui  ixjnx  fidci  fit ,  &:  qui 
dolum  nuIiomo;Io  participauerit.  Alioqui  ellct  is  ipic  conuenjcndus  non 
neceilario  iudicio ,  Ccd  propria  a6boncde  dolo ,  li  dolum  paiticipaflet.  Mul- 
t6minils  igitur  quis  ajomittat  Iioccafu  refcindenus&  refciilbrij  cumula- 
tionem.De  fola  in  integrum  reftituuone  qux  minoribus  larfis  dauir  jtrada- 
ri  &  dubitari  potdt :  in  qua  fane  fpeciale  eft ,  vc  non  tantilm  contra  cum  de- 
tur  qui  cum  minore  contraxit,fed  interdum  euam  contrn  poflcfTorem ,  fciii- 
cet  quianon  tam  copetit  odio  eius  qui  minorem  decepit :  (quod  fi  ciHtpion 
poilet  ea  decepdo  bonac  fidei  cmptor6  cotingerc)  quam  fauore  minciris  nc 
c6fuiperdat,ncve  re  fua  careat,vtVip.ioquiturin  d.§>interdH.  Cui  c6lequ6s 
eft ,  vt  non  aliccr  minori  fuccurrcndum  fic  aduerfus  bonx  fidei  poilellbrcm^ 
quam  fi  periclicecur  minor  de  damno,auc  fi  deca  re  agatui"  qua  cogi  ci\m  ca- 
lerc  iniquum  fit.Prius  conungit ,  fi  is  qui  cum  minore  contvaxit ,  non  iit  fl)l- 
uendojVt  indemncm  (cruarc  minorem  poflit,poftcrius verofi  ponas  aUe- 
naum  ^  miiiore  rem  predofam,  6c  quam  nabcrc  ipfius  inccrfit  ponus  (jUHifi  ' 
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ipluis  arftimatioiiem ,  propter  iuftam  &  probabilem  adfedionem.  Finge 
domum  pacernam  cilc  in  qua  rint  maiorum  imagincs     alia  ciuGno<li  ad 
virtucis6<:  honods  ftudium  incitamenu.  Nam  &  exhac  caufa  miiiorem 
in  integrum  reftitiii  polle  placuit,l:cec  damnumpecuniarium  nullum  eracr- 
^^itifitntmpnonem^.  D.eod.titul.  Itaque  clegantcr  Vlpianus  hjc  diio  ac- 
cepit  quafi  lcpaiata,qiLr  tamen  prima  facie  poflitquism  eundem  fennim  v- 
fiii^:ize nerem/nMm pcr^t ,mve  re/ud  careat.  Intcrdumcnim  fulfidc  mi- 
nori  Inndemnis  leruare  poflit  ne  patrimonium  fuum  diminuifle  videatur ,  li- 
cec  tuturum  fic  vt  refuacareat,  Interdum  contra  fu/ficic  ad  indulgendam 
xni  iori  reftitucionem,qubdalioqiurerua  caricuius  lic,  licec  non  moretur 
in  damno.    Ergo  li  is qui  cum  minorccontraxit,foluendolic,& dc  ea  rea- 
gatur  in quam  non  caoac  probabihs  5£  iufta  ininoris adfcdho, nuila  mino- 
n  danda  eil  a,3tio  contia  pollcllbrem  ,  ncc  li  fcicnter  cmerit  tem  quam  fciuit 
a  minorc  fic  alicnaum  fuiilc  vt  tamen  adueifus  pdmum  cmptorcm  rcfticii- 
cioco:iccdi  pocucritjVtapparctcx  ca  dillinciionc  quameodem  loco  Vlpia- 
nus  fubiidt,  iundalcge  fcquenti.  Falfum  igitur  ei\  ficrihoccafu  refcin- 
deims  Sc  rcfcillbrij  curaulationem.  Sed  &c  cum  rcfciilb  conaradu  per  mi- 
norem  initodacur  aiho  contrapolIelTorem  iis  nimirum  caiibus  quibus  alio- 
qui  minor  autdamnum  fenfurus  aut  rc  fua  prcciofa  caricurus  cilec,  cumu- 
lado  tamen  dici  non  poceft  adionum  qiue  non  contra  vnum  eundcmque 
poflcilbrcm ,  /ed  concra  plures  compctunt.  Potius  cnim  dicenda  eilcc  aAo 
refciilbria ,  cxccutio  tci  mdicata;  in  cauila  reflitutionis  in  nitegnun  quam  a- 
ftiocumulaca.  Nccfan^  quicquam  incoabfurdi  clt  fecundiim  hanc  no- 
ftram  interprctationcm  vt  cxecutio  impetratae  rcftitutionis  fit  expcditior, 
nec  poflit  quandoqiic  pofleilbr  dicccc  collufuin  fuillc  intcr  minoreni A'  cm- 
pcorem  condemnacuni. 


ERROR  SECVNDVS. 
D  e  tertio  pojfejfore  rei  a  mtnore  altendtt  (fr per  in  integrum 

rejhtuttcnempetitd» 

Gnoscendvm  efletpragmaucis,  fliurisignorationccf- 
rarentincaduntaxatvcfborum  iignificauonc  alicqucda,quae 
iareconfultorum  propria  eft ,  &  ex  qiia  tamen  pendet  tota  co- 
g^itio  prindpiorum.  Scd  ferre  non  pofliun  vt  errent  in  fuis 
ipfis  eciam  erroribus ,  &  hoc  ipfiim  in  quo  priores  pragmatid 
erraruntohter  accipiai)tpoftenores,quampriores  fenferir.t.  Nam  quod  il- 
lis  placuit  admittcndam  cfTe  rcfcindeiitis &  refdflbrij  cumulation6>  iftiiic 
intclligunt  vtrefticutioinincegriun,qu2eminori  ex  edido  competit  aduer- 
(iis  cum,  cum  (juo  minor  conuaxic ,  poflic  itQtz  cxcrceri  contra  ccruum  pof- 
fcilbr^,  adeoque  inaudito  &  non  vocato  eo ,  cum  quo  coiiCradlu  fuic.  Qupd 
iam6  ti  abfurdu  cft,  quam  quod  abfurdifllmu:ci^m  rcftitutio  in  integrfi  qu« 
c6peuc  minorino  poUit  cfle  no  pcrfbnalis,  quandcxjuidd  in  id  datur  vtquod 
aha  perfbna  eeftu  eft  refcinuatur:  ahoqui  fi  nihil  cu  minorc  gcftil  flc  ,non 
datur  reftitutio  LMttprator  -j.D.de  ntinor.  Nec  /anc  vfqui  /criptu  eft  rcftituuo-^ 
n6  in  integrO  dari  minon  coua  ceruu,hoc  /cnfu,vt  dc  iurc  &  arquitace  rcdi- 
•  tuuonis  ccruus  oui  non  contraxic  difpuure  cogatur.  Datur  quidcm  inter- 
du  Ka^aius  yt  cibu  refdflus  fuchc  concia^us » audico  fcjicet  &,  condcmiia- 
.  '  toeo 
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to  eo  qui  ininorcm  larfit ,  cogacur  tcrtius  rcm  reftituerc qux  fijit  miiioris,  vc 
(criptum  eft  in  §.interdMmJ.m  CMMjftt  13.  eod.  quocafu  non  tam  rellitutio  jpfa 
quam  vis &  efFedus  reftitutionis  contra  tcrtium  dirigitur ;  fed  vt  tertiUs  qui 
neque  contraxit,nequc  tradVatui  interfuit,compcllcndus  fit  rufcipere  litCdc 
inintegruxn  rcftitutionc,niilkcertc  ratiopauiuraut  iuris  aut  aquitatis.  £a 
namque  cauiar  cognitiuqu;^  circa  conccdcnda  vcl  dcncgandam  rdlitutione 
verracur,pendct  vtplurjmum  cx  iis  quarintra^tuhabcndointerueiicrunr» 
quae  aliquido  funt  ciurmodi,vt  minoi  qui  rcllitutionfi  petit,ccccpille potiiU 
qukmdcccptusfuillc  videacur.Quorunitamd  omnium  vixcil  vtconfcjus/k 
&  gnarus  is,qui  bona  fidc  ab  eo  cinit,cum  quominor contraxjt.Dices  fortaC 
fe,tcrtium  illum  pollcllbrc  li  a  minore  re<^a  inquictctur,  iashaberedcnujv- 
dandi  fui  vcnditoris,  qui  litc  vtpropriam  fufdpiendo,aducrfus  minorfi  dii^ 
putaturus  iit  de  iniquitate  relljtuuonis.  Sed  qu<i£na,obfccro,prarportcra  h;rc 
Lcieandi  ratio  e(l,vt is  cuius  damno  rclUturiouis  cuccum  ccccrcoportct,qui 
ipfc  conuaxit ,  qui  dcniquccx  contraftu  obligatu  habet  minor6,id  vnum  a- 
Gcntcm  vt  contiaifVus  dilloluatur,  non  a  minorcipfb,  fed  ab  einptore  cui  ni- 
nil  imputari  poceft,  emptorifque  funipubus  &  pcriculo  ad  reftjcution6  ijn- 
pedicndam  euocetur.  Errorcm  autem  pragmaticorum  illud  apertius  dctegit, 
qubd  c]Ucmadmodum  volunt  admjttcndam  elleomni  cafu  reicindenus,  ^ 
refcillbrij  cumulationcm ,  itaomjii  cafupaduntur  tcruum  polleilbrcm  con- 
demnari  vt  reftjtuat  rem  minori,li  is  in  cauila  rcftitutionis  obtuiueiir,  quaii 
fieri  nequeat  vt  melior  condicio iit cius  quj cmit  ab co  cum  quo  minoi'  con- 
traxit,^uam  ipfius  primi  contrahcntis.In  quoapcrtc  vim  facJunt  Vlpiano,&: 
euamli  Vlpianus  Jion  cilet,ccruflimae  iuris  rarioni.  Quis  enim  non  ar^uuni 
putet,  vt  qui  cum  pupillo  contraxit,  eiimque  decepit,fiuecx  propolito.liue  in 
rcjpfadofusinterucnicdetcrioriscondicionisfit,  quamqui  poftea  a  prin:o 
emptore,fortaflismaximo&:  immodico  prccio ,  qubd  primus  ille  vililTimo 
compararat  ?  Aut  tiuomodo  poteft  vidcri  minor  Ixfus  ab  co  cum  quo  nilul 
gcflit?  Autdeniqucquid minorisintereft, a quoresfua  polTidcatur  ,  fi  ob- 
tenta  rcfticutionc,indemnitatem,liufque  xltimationem  confecucus  fic  ab 
eo pet  quem  fueratdcceptus ?  Nifi  fortc proponas  talcjn rcm  elle,quam  m- 
terfitraaxime  minoris  haberc  pouus  quain  rci  sftimauoncm ,  quocafu  iii- 
periore  capitc  diximus  permittcndum  minori ,  vt  rcm  quondam  fuam  euin- 
cat,  propter  iuftam  &  probabilcm  adfedionem  cx  l.fitn  cmpttonem  35 .  D.de 
fmmr.eimo^t  Vlpiajii  firntcnuacile  in  d.^.interdMym  dlis  vcrbis  ve/  rcfuA  cA' 
r^<a/.Scd  hoc  ipfu  cogit  nos  vt  faceamur,fi  aliud  nihil  fit,nill  qubd  mijior  la:- 
fus  fucrit  in  rei  fux  6c  hcreditariac  vcndidone,  nihil  conftitucndu  cflecontia 
tertiu  poflcirorem.  Non  enim  iufta  &  probabilis  illaminorisadfcdbio  cft,  ii 
dicat  malle  ie  rc  habere,ob  hoc  folum  qubd  aliquando  fua  fuit.  Qin  pcrpe- 
tuus  pragmaticoru  error  crt.Scd  &  quod  macis  quis  mirari  poflit ,  ca  Vlpiani 
fentcntia  eifc  vidctur  in  d.§.wtcrduy  vt  n6  (bTum  cx  parcc  minoris  diftingucn- 
du  fit,an  ab  eo  ciun  quo  couaxit,  indcmnis  Ieruariuofllt,iuftamvc  &:  proba- 
bilem  iubeat  rci  fux  recuperandsc  adfedHoncm ,  fcd  cuam  ex  parte  poflel^ 
Ibris,  an  bona  fidc  contraxcnt,nccne,  nimirum  vt  intclligamns  fi  bonac 
fidei  emptor  ftiit,  non  cile  permittcnduin  minori ,  qui  in  caiilfa  reftiturio- 
nis  obtmuit,  vtcum  incjuietct,nec  eo  quidcn\  cafu  quo  alicquin  pcrmit- 
terctur,idcft,  edamfiminor  iuftam  habeat  adfecrionis  caufani,  dummo- 
db  prior  cmptor  idoneus  fit  &  foluendo :  quia  fciliecc  Vnaior  rauo  cft  vt 
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polleilbri  faueamus,  qui  bonam  fidcm  in  contrahendo  habuit  ,&  cui  proin- 
ac  iiihil  imputari  poteft,quam  minori,cuifaitem  hoc  ipfumimpucarj  poteft 
cur  coimaxerit,  &  rcm  fuam  alicnauerit.  Tra(Slamus  enim  de  contra<^i  qai 
ipfo  iurc  valuerit ,  &  confequenter  ex quo  ahenatio , dominiique tranilapo 
iccMU  (ic:quoi  jam  li  poneres  remimmobilem  finedecreto  &  hnc  iurciuran 
do  venditamhjifle,reftitucioin  mtegrum  necelTaria  non cllet,dareci'irque 
minori  tanquam  domino  aduerfus  quemcunque  poflcflorcm  dirWia  vindi> 
catio.Aw»  ej^  vobis  2.C.  de  jn-tfd.mtnor.  Et  ver6li  ahter  Vlpianum  intcUigc^ 
res ,  vix  dici  pollcL  quo  fiipradifta  diftinif^io  pertineret.  Coniunftio  einmTc- 
giimquxexPaulo&  C.iiofiibiiciuntur,ollenditfacis,dift!n(fboncm  Labeo- 
nis  quam  cx  Pomponio  Vlpianus  rcicrc ,  &:  quam  luieconfulci  probaruntca 
fuille,vtli  ccrtiuspollertbr  inmalafide  eflet,id  eft  ,non  ignorarctca  quarm- 
ler  minorcm  8c  priorcm  emptorem  ceftaeflent ,  omnimodo  darccur  aducr- 
fus  eum  rdlitutio :  fin  bonam  fidem  naberec  propter  ignorantiam  ,  non  abo 
calu fuccurri  oportcrec minori  adaerfus  jg!iorantem,  quam  fi prior  emptor 
fc)luendo  non  cllet-  Nam  vt  Paul'.is  ex  codem  Pomponio  dicebat,qiiandiu  is 
qui  a  minore  rem  acccpit,  aut  heres  eids  idoncus  dt ,  nihil  noui  conftitui  de- 
bec  nt  eum  qui  eandem  rem  poftea  bona  fide  cmcritad  eil,dc  impetrata  qui- 
dL'ni  rcllicutione  aducrfus  priorem  eniptorem,e6quc  condcmnato.  Tantum 
ab  t  ft  vt  co  inaudico  polfeflorem  qiicn.libcc  finc  vlla  bona?  vcl  majx  fidci  di- 
ftiii£U'jne  a  niii^ore  pcr  in  integiu  reflicutoncm  omni  cafu ,  id  cft,  &  prorc 
qurtlibcc.&:  cumetiam  cum  priorctr.ptor  folucndo  ellec.inquictari  pollcret 
ponruri  fucrint  prudentes,li  eos  praginatici  coflikiiflent.  It.ique  qucxl  inter- 
dil ,  &  nonniii  ex  magua  caulfa  minori  pemiittcndum  cfle  lurcconfiila  vo- 
Iuerunt,pr.'igmacici  noihi  iempcr  &c  indiitindl^  admittunt ,  dc  ad  omnesres, 
omne(que  camminorum  quam  pofleflorum  perfonas  procrahur,non  modb 
inuica  miifprndcntia.fed  cciant,quod  mirabiliuscft,inuico  ^4r/<»/o,qvu  ad  cu 
VJpiani  locum  verc  magis  quam  fubcilicer  adnocauir.  Prioris  contrahcntis 
bonaprius  difcuciendaefle  pcr  minorcm,quam  ad  ceruum  pofleflbrc  qucm 
ignorancia  cxcufacpcruenirepoflic.  lllud  camen  apud  ipfosquoquclurecon 
fulcosoblcruari  volo,quod  ilh  aiunt  demalx  fidei  poflcfli)re  fic  accipicndu 
efle,  non  vt  mahr  fidci  poflellbr  qii»s  lit  cx  hoc  folo ,  quod  cilm  cmeret  (ciuit 
rera  illam  fuifle  aIiqn5dominoris,fcd  itadcmum ,  li  quomodo  Vlpianus  lo- 
quicur,(c/«i/  rcm  itageftamy  id  eft,lic  concra£bu  fuifle  cum  minore,vt  is  larfus 
nicrit ,  exeaquc  caulfa  in  intcgium  rdbtutionis  quandocunquepoftulanda 
ius  habuent.  Fieii  namquepoteft.vtquis  fciat  rcm  minoris  ahquando  fuifle, 
ncc  tamcn  lciat  dcccptum  minorem :  nimirum  fi  quoJ  fWpenumcro  euenit, 
minus  aperta  fit  bcfio,aliivc  caufla  rcftitutionis ,  puta  dolus  primi  emptoris. 
Alioquieft  fanc  quod  imputetur  ci  qui  cmit  rcm,quam  (cit  minoris  mffle,fi 
non  luerit diligentior ,  adcoque  curiofior  in  inquircrdojquomodo  rcs  gcfta 
fit  intcr  minorem  &  priorcni  cmptorcm,  id  cft ,  an  minor  Inefus  fiierit  &  ad- 
uerfuscontradum  fuum  cxca  caufla  reftitui  potuerit ,  n^cnc,  arg./.^^A  i^.f. 
diHerfum  D.de  nouat.  I.vir  vxert.jy.D.  ad  S.C.  Ve!UiMV.l.vlt.  De  exerat.aSl, 
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E  D  illud  miilio  abfurdiu$& intolcrabiliiu  eft  (juod  ijdem 
pragmaaciinucxctunc,a\m  maior  annisvigintiquinquecx 
caulla  immodioE  l^^eHonis  pctic  rcftitutioncm  in  integrum 
aducrfus  venditioncm.Pucant  cr.  im  A  larfas  ilt  venditor  vltra 
dimidiam  iufti  prccij,&  ca  rcs  ab  cmptorc  rurru.salicnau  fir, 
dandani  venditori  rcftitutionem ,  non  modo  aducrUis  priorcm  emptorcm, 
fed  ctiam  aducrfus  poftcriorcm ,  cundcmque  pofre(Tbrem,idque  indillandl^, 
id cftjfiuc  proponas  bonce  fidei  poftc(iorcm  cllcqui  ignoraucrit ca  qurrm- 
ter  venditorem  &:  priorcm  emptorcm  gefta  funcfiucmalx  fidci  poflefTorcm 
qui  rciucric:Itcmquc  fmc  primus  emptor  foluendo  fit ,  fiuc  non.  In  quo  con- 
ftjtunncprorfuscandcm  rationcm  minoris^c  maioris  iniurepccendx  rcfti- 
tucionis  coPtra  tcrti  um  ponclTbrem: imbmcl.orcm  faciunt  condicionf  ma- 
ions,  qnim  ex  iuris  racione  dcbeat  clTc  minoris ,  fccundum  ca  quar  proxim^ 
difpucauimus.Vcrumquc  autem  ide^)  foirim,quJ>d  pcrmilfa  fit,  inquiunt ,  re- 
fcindentiii&r  rcfcilforij  cumulatio.  Nos  vcrb  iamin  fnperiorihus  docuimus, 
errore  primum  indudlum  illud  efte ,  vt  refcindcnris  8c  rcfciilbrij  cumulatio 
admittacur,cum  priorcspragmadci  ita  /cfaccreputarencexvcraftridacjue 
iiiris  rarior.c ,  pocius  quam  vc  ab  co  rcccdcrcnc ,  quod  iurc  comnni  caucum 
c(Tct.  Deindc  monuimus  ,fi  q'iando  pcrmicccndum  fic  ci  qui  pctit  rcftitutio- 
nem,vtcam  impccrct  contra  ccrrium  poflclforcm  ,ha^lcnnsid  ei  indulg^du 
elTe ,  vt  tamcn  priiis6c  ancc  omniadc  iurc  &:  xquitacc  rd^itiitionisdifccpcc- 
turintcrcosqiiJinuicemcontraxerunc,vtquar  aibo  in  po(Ie(Ibrcm  dirigi- 
tiir,magis  /bcftec  ad  exccutioncm  rei  quaf  mcer  aliasiudicau  erit ,  quam  ad 
caijf!an]  iplam  iudicandx  rcittuuonis.  Id  cnim  eft  quod  VJpianus  lcribic  in 
Jt^.Lin  caujfx  i^.^.interd^  Dc  minorJritndH  refiitutio  (jr  i»  rem dAturminorr^ 
hoc  cft,non  cancjm  in  pcrfonam  cius  qiu"  cum  minore  contraxit ,  /ed  eriam 
aducrfiis  rci  poflclTbrcm  ,  liccc  cum  co  non  fit  contraftum.  Vt  intelJjgamus 
hoccciam  cafu  dari  nihilominus  in  pcrfor.am  qua:  contiaxit ,  non  in  rcm  /b- 
liimtScd  &  prob.iuimus  fpccialc  ius  )llud  cfle  in  minorc  propter  fauorem,&: 
priuilcgium  aetatis  vt  in  rcm  abqiiando  petcre  po/Tic  rcfticucioncm :  Nec  id6 
rcapiendum  cfle  in  maiore,non  foium  fi  de  immodica  duncaxac  la:fione,  (kd 
ncc  fi  de  dolo  illius  cum  quo  contraxit  conqneratur ,  cx  eaqne  caufla  reftitui 
,  velit,quiadolusexproponconon  afticitrcm  fcd  pcrfonam  duntaxat  ,&  quf- 
dcm  cius  fulms  qui  dolo  malo  quid  admific,non  eciam  iUius  qui  a  dolofo  c6 
parauir,quam  in  rem  cexcnscft  apcru/Iimus  in  l.dofusio.  Cod.de  refcindven- 
i/r.Quod  fi  ica  eft,mulc6  minu::  rem  ipfam  afliciec  dolus  qui  no  cx  propofi- 
lo,red  tantilm  in  re  ipfa  inccrucneric,dc  quo  in  l./i ejui^  cum  dltter     De  vef- 
horum  oh /i^ationil^uf y<.]Ufm  et/i  doioex  propt  fito  noftri  comparant,  nec  fads 
rei^ ,  vt  alibi  tradtauimus ,  non  eft  camen  cx  interpreribus  auc  piagmaticis; 
spi  meliorem  fadat  conditionem  eiusqui  doJum  in  reipfapafluseft,  quani 
eius  qui  cx  propofito  dcceptus  fuic.  Quam<juam  ncc  dolum  in  re  ipfa  colli- 
guncex  (o\a  immodica,&:  vc  vocant ,  cnotnu  larfionc,  /cd  cx  ca  tantum  qux 
Tit  enormiinma,id  cft,quomodo  ij  ipfi  interpretantur,vltra  bcflem.  Quo  ad- 
mirtb  dici  (ane  minus  poceft  eum  qui  immodic^  befus  fuit,&  cnormiccr  diin 
taxat  non  enormi/fimc  hoc  ip/b  haoerc  r6  aftedii ,  vt  c5  pcr  in  intearu  rdU' 
lutiong  pcr/cquipofllcaducrfuspofle/ibr^.Deniquc  ncc  mino:i  ipli  fcmpcr 
indulgemus  rclbcution6  in  integru ,  eria  c6aa  pollelforf  ,fcd  inccrdu,vc  Vl- 
fianus  loquicar  in  dti}.§.interdMmiid  eft,vc  nos  cx  codc  Vlpiajio ,  Pomponio 
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&  Paulo  explicauimus,ita  demum  fi  is  cum  quo  minor  contraxic,  non  ^it  Col 
uendo,nec aliccr fieri  pofTic  vc  minor indemnisfcructur,  quam  Ci  odtio  eide- 
tur  concra  certium,licet  bonx  fidei  poirellorem, quamuis  indemnitas  mino- 
ri  pr^ftita  ab  eo  qui  cu  nnnore  contraxit ,  aut  ab  eius  hcrede  non  faciat  quo- 
mnnis  minor  re  ma  carere  cogatur.  SuHicit  enim  vt  rcm  fuam  non  perdat,id 
ell:,vc  pro  re  ipfahabeac  iicis  a'llimacionem,hoc  eft,qu4ti  lua  intercll,  in  quo 
ipfum  qiKjquc  prccium  rei  coiitinctur  l.i.  D.dc  a^l.  empt.  Un  tnterdt^o  6.D. 
vnde  v%.    Nili  ipfiusomnimodointcilit  vtremipfamprarciichabeaCjnccea 
careat,vt  in  Ipecie  l.fi  empttonem  5j.  d  .de  mtnor.  Alioqui  fi  ouod  Vlpianus aic 
in  d.^.interdkm  ne  rem fuam perdatyVel re fua  careatfic  intcriigcres  quomodo 
pragmatici  inceUigunc,vt  totiesreftitutio  m  rem  dandafitminori ,  quotics 
aliter  futurum  cft  vt  rc  fua  careat,inepca  elTct  diitindio  illa  in  qua  tanien  Vl 
pianus  )pfc  cx'cerlqueprudcntcs  tancopcre  fibi  placenc,  anisqui  cum  mino- 
re  contraxit,eiiifve  neres  foluendo  fic,necne.<^ntumuis  enim  folucndofir, 
tamcn  facere  id  non  potcil  vt  rc  fiia  tsircre  iion  cogaturfi  non  hceat  ei  agere 
contra  tcrtium  poficllbrem  qui  rem  ipfam  habct ,  qucmadmodum  cx  con- 
trario  ll  permictas  ci  agcrc  concra  pollclforcm  vtei  rcm  ipfam  auftcrat ,  fru- 
ftra  quarras  an  prior cmptor  foluei;do  fit  nccnc,ciim  ctiamfi  maxim^  Coloen 
do  ellec,nihil  camen  dcbcrec  minori  qui  iam  rcm  fuam  cftet  a  polTeftbrc  con- 
lecucus.  Et  camen  apcrtifHma  funt  Vlpiani  &  Pauli  vcrba  quandju  is  qui  a 
minorc  rem  accepit,aut  heres  eiusidoneus  fit,niliil  noui  conftitucndum  dle 
in  eum  qui  rem  bona  fide  emerit,id  cft,aufFerrici  rcm  non  deberc.  Paruin  i- 
gitur  curandum  cft,  an  futurum  fit  vt  minor  rc  fua  carcat ,  dumodorem  fuS 
jion  pcrdat ,  quam  ccrtc  non  perdit ,  quotics  pro  re  acccpit  rcftitutionjs  bc- 
iicficio  litisxltimationcm,licctrc  ipfa  careat,quia  eam  ncc  habetpjcc /ui)C- 
rc  potcft,poftquam  defiit  ipfius  intercllc.  Ita  autem  confticuto  drca  mino- 
rcm  iurc  ,quis  non  vidct  in  co  qui  maior  fit  clle  omnia  diflimiha  ,aii\ldque 
iuris  omnino  confticui  oportcrc?    Maximc  vej  6  fi  non  nifi  cx  caulla immosii 
cx  I*efionis  reftitutio  pctatur.Nam  qui.fe  in  prccio  la^fum  conqucritur ,  nec 
fc  cnormifiim^  larfum  allcgat,vt  expragmaticoru  fcntcntia  contra  pragma 
ticos  difputcm,(ed  enormiter  duntaxat,non  id  agit  vt  rem  fuam  prqcilc  ha- 
bcatjfcd  tantum  vt  indcmnis  feruetur  :Qiiandoquidcm  cogitur  clciSUonein 
darc  cmptori  ,  vt  vel  rem  ipfam  refticuat  rcccDto  precio  quod  dedit  ,  vel  iu- 
ftum  prccium  fuppleat/.i.Co<i.</tf  refcind.vendit.  Itaquc  n  iuftum  ci  predum 
fuppleatur,definit  haberc  a^Vioncm.  Cur  crgo  pcimittatur  ci  vt  acat  contra 
tcrcium  pofteflorem  eo  (alccm  cafu  quois  ipie  qui  contraxit ,  ciuKe  heresi- 
doneus  nt  &:  foluendo  ?  Is  enim  vtiqueiullum  predum  fuppleturus  cft,  c\m 
rcm  ipfam  quam  non  habet  rcfticuere  nullomcdo  pofllc  QuininuN  cum  pci 
eum  fadum  fit  ne  rem  ipfam  pofllt  rcftituere.quam  vltro  alienauit ,  non  ab- 
furde  quis  dixcrit  poftc  cum  vrgcri  prxcift  vtiuftum  precium  fupplcat.  Fru- 
ftra  fiquidcm  cledio  dctur  ei  qui  eligendi  facultatem  non  habcat.  Nifi  q«is 
dicat,pofle  fieri  vt  ele<5Vionis  commodum  ei  faluiim  clle  dcbeat ,  fi  fortcini* 
norc  precio  ab  eo  ipfo  cui  vendidit  redimcre  rem  pofllc  Sed  quamquam  w 
ratio  faccrc  potcft  vt  fi  rcm  ipfam  prarftarc  vch  c  quam  fic  redemcrit,debeat 
audiri,cft  umcn  id  alicnius  &  incxpc6Vatius,quim  vtdicSdus  fitpetiior  ma 
U  egiilequi  contra  cum  cgerit  ad  iufti  prcci j  fupplctionem  prnccifc  ,nulla 
illi  reli^ta  clc^tione.  Proinde  quidni  fccurus  crit  cmptor  pofteiior  quan<Ii>* 

a  priore 
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a  piiore  eiufve  hercdc  indemnis  feruari  ador  poteft ,  eique  iulhim  precium 
fupplen?  Qiuxl  ego  non  iUo  tantum  cafu  admittendum  arbicror,quo  ttfrtius 
pollellor  bonam  fidem  h.ibere  proponatur ,  propcer  lullani  ignorauam  prc- 
cij  in  priore  venditione  conuenti,  fed  illoetiamquo  proponasfccundum 
hunc  emptorem  lciuille  qu^  inter  priores  contrahcntes  gelta  funt ,  &:  quam 
vili  prccio  res  prrmum  vqmerit.  Ea  namque  icientia  nonimpcditquominus 
is  qui  acquint  a  priore  cmptotc,jx)flIt  crcdcrc  (c  tuco  emere ,  dumod6  (ciac 
euni  a  quo  acquirit ,  fupplendo  luilo  precio  imparem  nonclle,  ci\m  niiul 
almd  (ic  quod  refticutiorus  poteibite  cxtorqueri  poflit  ab  inuito  cmptore 
qaTrem  iplam  a  fe  lam  ahenatam  redderc  ampli Hs  non  poced.  In  eoquc  fa- 
Ji^  *equum  eft  mehorcm  clle  condjcioncm  minoris  vigintiquinque  aniiis 
quam  maioris,vt  xtatis  fauor&  priuilcgium  rcftituuom  patrocinctur.  PIus 
dico,  eciamliprior  cmptor  foluendo  non  ht,nihj}  tamcn  adueifus  pofte- 
riorem  confticui  debcic,  ncc  fi  ca  quae  intcr  vcnditorem  &  prioremempto- 
rem  gcftafunt  non  ignorauitificuc  euenirc  la  diximus  in  ea  reftitutione  qu^ 
pctitur  excapitc  doli ,  ncmpc  quia  rcfticucioriCs  idx  non  conceduncur  fa- 
uorc  adtoris  ,  quomodo  fauorc  arcacis  concedicurillaqtKc  minori  dacur,fed 
odio  eius  qai  conuenicur ,  harc  odio  doli  &  dolofi,ilIa  odio  laefionis,&:  conie- 
qucntcr  eius  qui  \  cndicorcm  la:fic ,  nemo  autem  dixerit  cxlium  cius  qui  a- 
lium  vcl  dcccpic  dolo  malo  , vclcitra dolum  laefit,ei  noccre  oporterc  qui 
ncquc  deceperit,ncque  LTferic,  cum  fieri  facil^  poflic  vt  poftcrior  is  empcor 
dcceptus  lic  a  pr;orc  ,ac  mult6  pluris  cmeric,non  mod6  qu^m  prior  emptor 
comparalIec,(cd  cciam  quam  quanci  rc  vcra  res  iuic  Sola  rcfticucioqu^r  ma- 
ioribus  compctic  cx  capice  cdidi  De  eo  <juod  met.  caujf.  alio  itu:e  vDtiu:. 
Dacurenim  concra  qucnilibec  polIelTbrem  cciamfi  is  mecum  non  inculeric, 
ideoque  dicitur  in  rcm  fcripca  ellc.  An  quod  odiofior fic  visquam  dolus?Mi- 
nim^.    Nequc  enim  pocelt  odium  vispriuac^e  nut  pubiica:  tantum  cllevt 
damno  aflSccrc  debcat  enm  qui  ncque  vim  ,  ncque  metum  intuht ,  fcd  quii 
cum  metus  in  co  fitqui  alienat,&:  vim  pautur,doIus  aut6  in  co  qui  acquiLC 
dolo  malo,minus vidctur  alicnauoni  conientire  is  qui  vi  &  metu, quam  qui 
deceptus  ahenac,idc6quc  dicicur  rem  in  bonis  fuisrecinere  ,habctquc  vulc 
fi  vcfit  vendicacion£,/.mrrMi»  <}.^.volenti     $.  licetde  eo  efuod  met.caHfU.y  C. 
eod  maiorequc  fiiuorc  dignus cft  contra  qucmcunquc  pollcllorcm,  quia  non 
djcit  aduerfarium  aliquid  hccille ,  fcd  feipfum  vim  8c  metum  pallii  cile,qux 
fola  huius  reftitucionis  caufla  el^,nec  mmus  vera  &:  acqua  fi  contra  eu  agacur 
qui  mecu  non  inculic,quim  ii  iUc  ipfe  inculiflec. Vnu  cft  quod  pro  cufido  pra- 
gmaucoru  errore  vrgcrcmaxim^videtur,qu6dquefempcrin  orc  habent,  A- 
TienauonS  fciHcet  ficri  non  poflc  nifi  cum  CuACSiuiVa,/.akena/io Cj.D.de cotr. 
empt.Ex  eo  namque  inferunt,  rcm  alienatS  qu?  penes  primum  emptorS  flut 
in  ea  caulla,vt  per  in  integru  rcftituuone  rcdniberi  quadocunquc  pollet,non 
potuifle  in  Iccundu  emptorem  alienari,nifiead6  legc&  conditione  vtrcfti- 
tutionis  periculo  manerct  obnoxia.  Sed  rcipondendum  eft  quod illi.non  in- 
tellexcrunt,rcuulam  illam  qu2  habec  ahenationem,ficri  cu  lua  caulla,dc  ea 
demum  caulla  accipi  dcbcrc,quae  rem  ipfam  afliciat,  vt  puca,fi  res  fuic  obli- 
gata,auc  legaca  fiib  condicionc  ance ahcnacionem ,  auc calcgc  vcndica  vc re- 
trouenderccur.  Omnesenim  pa^^iones  quac  fiunc  in  cradicionerci  qu*e  alie- 
natur,r€  ipf^m  afliciunc,&  confequencerobli^ancpolIelIbrc,cum  no  aliccr 
fuericpcimus  ahenacor  16  fulahenacuius  /•  fi  cnm  vcderet  i^.o.de  pign.aSlJ* 


ANT,  FABRl  DE  ERROR.  PRAGMAT. 
tmiMiitr.ti»D^9miimf§»^dd.  Carteriim  Ciqms  exjflimet  r6  abenati  n6pdtfe 
ncliore  condiuone  elle  apudemptDrem  ,quam  fucura  ellecpcnes  vendiu>> 
rem ,  is  proculdubiu  cirauericAlioqui  djc6dum  edc ,  ii  debicor  chirographa- 
tius  iam  condemuatus  aiiquid  cx  bonis  Cms  vcndideric  ^priufquam  in  cxccu- 
done  lu  Jicaci  pignora  capcrentur,permicteiidum  ellc  vidori  vt  eam  rem  pi» 
gi i ous  luic  capiat ,  quomam  alienadonis  oetnpoce  ingxai^ies  illa  fuic  n 
pigpodt  imt  capi  pofciirinifcbiBOP»<biiuniM  nijwljlfliri  .ryilfim.'  1 1  did^ 
iionpot^^iiia  ccitum«ftdebttBri»chiiPgpyhan|  bona  ntee&cxcdittiii 
obligata^tieqBideni  pofl  condemnauonem,priufqttam  iudicaii  execatiopa 
pjgpociimcapionemfa£bi(ic  ,neciieaalienadoinftatidei|ifii^^propoaa- 
€br,quo  cafu  reuocatoria  neceflad6  agendu  cfk»  priufquim  essetpignori  ca> 
pi  pofliC,quan  in  bonis  adhucmanferic  dcbitoris.  Addunc  pragmadcs  refoia 
to  iure  datoris,rciolui^iu5acceptons  cx  Llex  ve^tgali.DjU  jrtgnorSed  intclli- 
•gi  id  dcbet  de  refolutionequac  fiat  iplo  iure,autc6uenrionis  poteTtatCjndex- 
aaocduado  auxilio  ceftitudoms  ex  ibla  ae<|uiuce  conaa  itutd  iuds  ladoqi^ 
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Siifpfi  4«  minore  mu^  mt  i  mmore  U/o  vltrs  dimid$M  iufii  firit^ 

fiii  hifuU  du^firie, 

V I  inter  pragmadcos  videri  voltuic  fubuliores ,  facencui  qui- 
dem  neoue  minoiem,neque  eum  qui  ex  cauila  immodjc^ 
fioBisMtnnitionem  pedt  c6Ba  fiertium  po(&ilorem,pridf  a» . 
diembimcfla,qakii  ege^t  c6tia  pdocem  auuumi»cfi  q»  - 
c6traaumcft*>  fed  fi  prioc  ilJc  cny  tocant  Sjhmiifit>aDt 
fliax,putit  po^  id  (iiffioeic  9£bod  vc  eda  aduerius  pofteiioiem  emptor6  pat> 
cainmhQbcat  aaiiliiimicftitudonis,quaii(atis  cscuilb  coqui  cbCeos  auc  c6- 
comax  jpcobecur.  Non  enim  fimilem  eile  excaffionemlianc  ei  qux  fic  \  pi> 
gnotaadocreditoreconcra  tertium  pofleflbrem  hypothccariam  exercentc, 
quam  iidem  pragmadci  volunt  ad  peram  v(quc  &  iacculum  lieri  oportere: 
Proptcrci  qu6d,  inquiunt ,  hxc  qua;  facienda  ell  in  caulla  reftitudonis ,  non 
aliam  radonem  habcac ,  quam  vti nc  de  rcilitutionis iure &ar4uicace difce- 
otace  cogatur  is  qui  neque  concraxic  >neque  tradatus  inid  ratiooes  tI- 
iomodo  pcc^cdacliabcc :  nihil  aatcm  impoctti  pollk  ciqui  pec  afafai> 
ciam  «at  cciDUauadam  pciccts  cmptoris  cdgitor  ageseicAI  ooiiCDt 
^6flbiem.  Q^fiatcntianonphiraveiba  continet  »quitfiicnai8*  .  ram 
c^  abiens  eft  a  praiiiiidaisqaioontraxit,nifaiifctacdaricuratonmah- 
(eiitis  bonis,  qoicarator  perlbnam  abicntis  leptxientet,  aidioneniqiiein 
integmm  rcftitucionisexcipiac,&  ex  inftrumenus  fbrcafle  qusc  in  bonis  repe* 
riec,a^ncis  intentionem  cxdudat.  Proinde  nihil  cauflx  cil  cur  ex  fbl  i  pnmi 
empcoris  ab(cnda  rcftididonem  contra  pol^eriorem  cam  facilc  dari  opoT' 
teacQubd  primus  empcor  iit  quidem  in  prouincia ,  ied  concumax,qui  nte 
ac  leg^imd  ad  iudic6  euocacus  adeile  nolic,fatcor  po(Iecontraeu(j:qi^  coQ- 
dsmnaiioMm ,  6c  perinde  lefiindi  contia^  adi  de  idldtudonis  aeqaicfl» 
tnseipr^ieiiBeidircxptadlfiiife^qm  qai va^ctamazc(M>PC  iplbl» 
bftur  pc^codMbyBe^qiiodcft  calci|acmi,pcocoDdgriatr>.Sed  nego  cdtuma- 
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ciam  illam  vfqUc  adco  noccre  debere  polIeflTori ,  vt  non  faluas  habeat  ctiam 
autoris  fiii  deftlioncs.li  cas  pioponerc  &  allegare  volct.  Fet^  enim  pcrpetufi 
,  vt  fencentia  per  contumaaam  aduerius  autocem  ablentem  reddua,  non 
noceat  facceirori  ,cui  noceretricontra  pra*(encem  rcddita  proponetetur. 
SufHceret  namque  redditam  collunonem  cum  legitimo  contradi(5^ore,iqua- 
Jis  vticjue  illcnon  cllquinon  contridixit,  fcd  tuit  comumax  vthabeteLuc 
proconfcflo.Scd  quod  prxdpuum  eft,  liue  pcioremptor  abiens ,  liue  coiuu- 
max  fuit,nih]lomagisexillimopermittendum  adlori ,  vc  tcruu  pollcllorem, 
cjui  bona^dei  fitjinquictet,  ll  non  vltro  ille  fe  ortlrac  rufcipiCi .dje  liti  rcibcu- 
coriXjdummodo  pnof  ille  cmptor  qui  abiensautcocumax  eft,  ficeciam  ido- 
neus  &:  roIucndo.Nani  qui  abiens  eit,nec  detendicur ,  no  aliam  pa^nam  pati 
folec ,  quam  vt  in  pollcfsioncm  bonorum  eius  aiftor  mitcacur ,  cullodiar  pn- 
mum,denide  vendnionis  caulla.  Concumax  vero,  licec  habcacur  ptocoiih?f- 
fo ,  perindcque  ac  confelVus  condemnari  poflit  &  debeat ,  non  tamen  hoc  i- 
pfb habctur  pro  uiope  &  egcr.o.  Atqui  diximus  Sc  probauinnis  in  luperiori- 
Dus ,  quandiu  ptior  cmpcor  iolucndc  eft ,  mhil  aduerfus  poftcriorem  confti- 
tuendum  ellc,ne quide  hauore  minoris  fi  poltellbr  in  bona fide fit,  ex  Vlpia- 
no  8c  Paulo  m  i.mcaujfd  13.$.  tntndMm.  cr  legeftej.  D.  d$  min.  Fauore  autem 
maioris  multb  minus,  fiue  aducifarij  dolo  dcceptus  lic  ,fiue  tocra  dolu  lifus 
vltra  dimidiam  iufti  prctij,cu.m  nec  diitinduo  illa  boni  &:  mala:  fidei  pollef- 
fons  neceiraria  fic,citm  agicur  dc  reftitutionc  majoris^dmnmodb  prioris  em- 
ptorisdolum  auc  tradtatum  poiWior  non  parucipaucrit.  Non  ergo  fulhccre 
poteft  ad  inquiccandum  polIeiTbtem,qubd  prior  cmpcor  qui  abfens,vcl  con- 
tumaxeft,pro  excuflb  habeatur,quod  ad  pcrfona  accniet ,  nificciam  bonae- 
iuscxcutiaiicur ,  probentiirquc  idoneanoncllead  pracftandam  a(i^orj  indc- 
nicacc.lUud  fanc  non  mfiaor,eo  cafu ,  quo  adori  pemiictcndimi  cft  vt  eciam 
concta  poilellbrem  petat  fublidtariam  rcftjtutionc,id  elt,fi  ex  caulla  mmoris 
ztads  refticutio  poftulecur  nec  prior  empcor  iit  foluendo(  alium.n.cafiini 
nullu  agnofco  in  quo fubfidiaria  telbtutio  cotra  po(IelIbr6  danda  fit ,  cum  li 
dolu  iile,aut  tra6b.uu  prioris  emptoris  participauerit,aut  fi  vis  allata  fuit,  vcl 
inecus,jcqu^ prmcipaliter  conueniri  pomc  qui  poflidcc,acli  concraxilfet )  non 
eflc  cogcndum  aftorcm  vt  priorem  emptorcm  excutiat  ad  peri  vlqu€&  fac- 
culum,  aut  vt  ex  eius  bonis  ,  quantuni  hcri  poccric  falc^  pro  partc  r.dsfaciat, 
quia  nec  credicor  hvpothecarius  cogerccur,  vt  probauimus  Decade  j.error.^, 
Plusautcm  luris  habetminor  pctens  reftitutione,quam  cieditor ,  quia  eius 
rei  nommc  agic  qua:  aiiquando  fuit  fua,  imbpeut rem  quodammodo  adhuc 
fua  quadiu  indemnis  non  pra:ftatur ,  ied  &  cum  itademu  pofteiiori  empco- 
.ri parcendu  elle  Vlpianus&:  Paulus  velint,fi prior  fit idoncus  &: fblu6do ap- 
parcr  non  pollcidoiicu  aut  Ibluendo  vidcri  eu  qui  plcniflim§  indcmnitatem 
minori  pr^ltare  no  poceft.  Ec  verb  quomodo  fien  ptillec  vt  minor  qui  ex  bo- 
nisprimiemptorisnonnifiparccindemnicatis  cofecutus  edet ,  pro  rehcjua 
partepctcret  refticutione  concra  polleirorcmrVciqueenim  acVioiii  pio  ind^- 
jiicate  habere  non  polIec,vt  quod  indenmitati  decflet,fupplcrecur  rec  alii'd 
cllec  quod  per  in  incegrum  rclbcucioncm  petere  poflecpiarcer  re  ipfam: 
tamen»  fi  cocam  pcteret,iam  indemnicacis  fuarparcc  confecuciis ,  arno  rrald 
agerec,&:  inplusquam  fibi  debcrctur?ldq^probacoptinie,ni  faKor.quod  Ca- 
ius  icnbicin/^^^-^Mj./)^/*  Twwffr.eocafu  quo  refticucio  datur  minoii,  con- 
ua  poflellbrem  daiidum  efle  pofl*ellbii  tegieflum  aducrfus  fuiujiuutoiem. 
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QuiJ  enim  iec;iciTas  piodcire  polletliad  perani  vrcjiic&  raccalum  autoc 
ille  per  niinoiem  iam  cxcuirus  cllct?  Reitac  vc  vidcamus  quid  diccndum  lic, 
n  primusemptor  liiie  licicuc  deccllcnc.  Prigm.acici  ennn  exiftimanchoc  ca 
fu  dandum  ellc  curacorem  Iieredicaci  cant^uam  iacenci^ncer  quem  &  inina* 
renx  de  itire  &  zquicatt  leftitocionis  concendator , tum  ad  cecombonae  fi- 
dei  poll^dbrem  pcmenuAbc.  Qua  m  (encendam  ne  admitcere  poflimy^ud  h 
ctc,  qu^>d  quociesqois  fine  hesede  dece(lic,nulla  heredicas  ell  cui  ciuator  d». 
ri po(lIc,HuncqueDonavacancia,  [  ii  ii  fifi  (i  ili  fi  ii  ii<ti||.fiiii  fjiliii  niln^ 
vt  a  nobis  probacum  cft  Decade  4.  Concra  fifcum  igirur  eo  cafu  ^^enduoii^ 
rit  tlbona  ilia  occuparc  volec.  Cogitur  enim  fifcus  rcfpondcre  crcditonbusi 
&  hercdis  vice  acliones  omnes  cxcipcre  >  qujc  concr..  detun(i^um  compecie- 
runt.Sni  bona  (oluendo  non  ilnt ,  quia  cunc  nec  ad  filcum  percinenc,  illud  v- 
num  fupcreftjVt  in  corum  pollclTiunem  aClor miccatur  tsmquani  iu  bona  dc- 
bitori s  iui  qui  nec  defendicur,nec  defendi  ab  vllo  poteft*  ^  ScUicec  (1  is  a^tcc 
proponatur,qui  contca  pofteriocem  emDtorem  nullam  aftfojrijili^^ii^ijf 
DeaCyiiecQmq^idemcumpcioribliienaoncxieft.  NamiinainociiccmjiK 
pceclubdcnm  aecacisfacieci  oponeac  pbctils  quam  ceccio  hoit^  fidei  po(Te(Ib> 
1  i^eo  nimimm  caiii  quo  primus  emptor  non  lit  idoneus,con(cquens  fic  (upe- 
rioribus^vC  non  fit  cogcnd n  s  j>ctere  mi/Iionem  in  poireffioncm  bononim 
cantiumqux  poninius  iolucndo  noneite,iedceaaSciacemipiAfupetece 
po0iccdUtutionen;iaduccrus  po0ellbcem.  '  " 
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ER  R  OR'  CLyiNT  VS. 

Vh$  tmffmm  iatiffum  rffimtkdt  ti^untfmUt* 

,1 D  I  c  V  L  ▲  videcipol}ki|ccccadati(MvUteAn  praginat^ 
icocuecrocfafiefccnecedariam.  F«rat.n.i^CDO0Diockti» 

ni  &  Maximiani  in  1. 1  .Cod.vki  Mpttd^Mem€ogmt,m inttffm 
rfjht*sgk/u,x:^  habet  cauilam  m  incegru  reilicucioiiisinco 
loco  ^Candam  eile  in  qua  domicihu  fouec  rs  qiii  conueni- 

cur.  Idqucconfcqaenselici  quod  in  fiipcrionbus  tam  ikpc 
inculcaaimus, .iclioncm  rcllitucionisinjncegru qiua copccitad dillra(fium, 
pennJc  pcrfonalc  cile  aducrfus  eu  qui  contra.vit,acquc  li  cx  cocr.ictu  jpfo  ad 
iuiplcnda  pronn  iVt  agerecur.  Bl  enim  id  comuncperfbnalibus onuuousa- 
|ftipnibu$,vc  ea<>  upud  mdice  eius  quiconueiutur  prc«>oni ,  a^or6que  (brum 
ini£bqui  oporteat  la^CtdJt  kanfiLmtiuMdkSeA,  dubitandi  canila  cxeo  na»* 
KttQc/|ubd  pngmitici  fti^iBrTi"*'^'^^"^"*^^"^^^"^'}  ccnnnUtk». 

"    '    '  ^r--  1  r     ■  concraxit ,  rem 

.cectiittpoiTet^ 

.jj.  oporteat  in  quo  domiciliu  reus  Iiabct,  quomodo  a» 
gi  oporterct  li  rcfcindcns  fokl  tradaretur ,  fcd  apud  iudicS  loci ,  in  quo  rcs  i- 
pfaiicaeftjautqujarefciHouu  iudiciu  pnncipaliiis&:  digniuseileejdftimat^ 
cxquo  fcilicec  erfcchis  relticuuonis  iplius  pendcat,auc  potius ,  qubd  alioqui 
vercndu  plcruqac  cirec,ne  poft  impctrata,longac]Uc  Lte  obcenta  rcftituuono 
apndiadic6  domiciIij,nouA  litejpro  iudicatiexecucionetnftitui  opoccetec  in 
6olocO|in.quote8iitaefliec^qBKttimfi  Fciiicipis 

tettitoti^proptffdiffini>rat»gqiag'P«t»«^  «Wl!?»^  nu^ 

ftcatnaite^ 
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ftratu  alcerius  ilicionis  iudicata  fuit,executk>  peccda  efl  apud  iudicf  aui  fub 
alio  Principe  iuri  dicendo  prxeft.Scd  quis  rerat  ta  apertc  vim  fieri  lcgiDus  &c 
rationi  iuris?  Na,vt  ea  tacea  nec  rc£cca,qux  fupra  ca  fufc  difputauimus  circa 
crrorfi  hunc  De  refcinde  itis  &  relcillbrij  cumulauone ,  non  polfum  videre; 
quaracione  ludiciu  rcicillbriu  dici  poflit  digniiis&:  principalius  ,  quam  ref 
cindens,  ciiin  nonnili  ad  refcindenusexecuuonc  fpedVcc^dicnius  auce,nec  Co 
Ju  pruicipalius , lcd  principale  f  )lu  illud  lit,quod  propcer  ic  *?v:  prinopalicer 
cxercccur,non  auc6  quod  poftcriore  loco  &  in  alcerius  cxecutionem.  Tricu 
cnim  cftjiudjciaexecucoria&r  conlequentia,nGn  nilipra^cedentiu  accellbria 
clle.Viide  iUud  ctia  praxis  admifit ,  vt  procurator  quiprioris  hus  pcragcndac 
mandacu  accepit,nec  nouomandatoir.digeat  in  caulla  cxecucjonis  ludicaci, 
nec  quafi  offiao  fun<flus  rccufarc  podit ,  quominus  in  execuuonis  nillantia 
majicac  procuracor ,  non  alia  rauone  quam  qubd  illud  ipfum  iudiciu,quod 
priuis  fuit,durarc  eciam  poft  ludjcatu  vidcacur ,  quatdiu  ludicau  executio  Ic- 
cuca  non  ell.  Quid.n.iudicatu  prode(Iet,aut  qua;  vcilitas&  aucoricas  cllet  iu- 
.«licaci,(i  exccutio  nulla  fequerctur?  Sed  ctfi  admiiC»c,quod  lemper  ncgabo, 
iudiciu  refcilloriu  aut  principaliust?cdigiu"us  elle, aut.rque dignd &pnnci 
palcnon  tamen  confcquens  ellet  agitanda  m intei;ru  rcrritucionc  in  toro  il- 
Jius  loci  vbi  bona  li:a  cllcnt,(ed  in  ilIopotiMS  vbi  ^omicilm  habcret  pollcf^ 
fbr  qui  couenircLur.Qui  lot  us  fcpe  alius  cll  a  loco  in  quo  (ita  ( unt  horz  qux 
per  in  iniegru  rcilicucion^  petuntiu.Nec  pacu  intcrcli  plciurq^cius  qui  c6- 
uenicur,vt  m  loco  pou  isdomicilij  conueniacurquam  in  quolita  icseH,(iue 
illc  iple  qui  corciaxic ,  iiuc  alius  polTideac,li  fonc  loca  lir.c  longo  uiflica  re- 
gio  u  inieruaIIo,Qm>-l  auce  pragmacici  obijciuc,  verendu  efle  nc  de  Iicc  fiat 
lices,li  non-eo  loco  pccacuv  rclbcucio ,  iii  quo  bona lunt  conibtuta  proptcr 
dL^Hc  iltatcs  quas  exccuuo  iudicau  aftcrre  iblet,maxim^  cum  alibi  iacier.da 
exccuDo  eft  quam  vbi  iud  catu  fijit,vereor  ego  nc  faciac  paru  cautc,qui  non 
suiimaducrtUJitid  quod  ipfictia  praxisdocct,(cntcnua  qua:  in  vnius  Prii  .ci- 
pis  tcrritorio  rit^  follenniterq"'.  laca  lic,in  alceriusquoque  Prindpis  ccrricorio 
executioni  demadari  poflc,  dumodb  implorata  fic  autoritas  magiftratus  qui 
ci  tcrritorio  prjceft.  Vulgacu.n.cll  iudicc  requi(itu,licuu  non  poceft  cogno- 
fcerc de  viribus  rentenrix  uidicisrequirentis  mulcb minus  verb  «le  iniquica- 
te,ita  recufaTC  non  polfc  j>euta  execuuonc  iudicaci,du  necuidcnter  niJja  flt 
fententia,puta  qux  laca  lit  a  iudice  euidcter  incopetcnti.  Na  fi  Sabaudus  a 
rarilicnfipcrfonali  aclione  lacefljtus  contumax  fueric,&:  excotumacia  con 
dcnatus  litjuon  facilc pennittet  Senatus  nofter  requilitus  exccurionfi  Scna- 
tufconfuki  Paiicnhs.nili  audito  eoqu6  prima fpecie  vcnlimile  eft  perperam 
Scano  luoiudice  coMdcmnatu  tuilTe  :  vcalioloco  /cribemus.  Sed  li  isqiu  a- 
pud  Senacu  Parienflenfe  coi.ueniri,&:  condcnari  pocuit,ibi  conuennis  ^  c6- 
iicnatus  lit,iiue  per  concumaci5  peraito  rice  iudicioru  ordine ,  liue  prrplens, 
nondubicabicSenatusnoftcriudicaci  execuuonc  lubere, inaudicoeciim  eo 
cjui  ia  ricc  condemnacuscft  l.fif>rstor -s.D.demdtc.  Nulla  ergo  rauo  cft  pro- 
pter  quam  dc  reftitutione  inincegriim  ua(5Vari  oporteat  in  eo  loco  in  quo  bo 
na  flta  funt,oniilIb  locodomicilij  eius  contraquc  reftitutiopoftulatur.  Scio 
conringere  aliquandovt  celericatc  coniungcndarum  inter  fe  adbonum  vna 
occuIcecur,vt  in  l.^.^.penutt.n.de donat.vit.vtr.^  vxor.l.jtngularta  i^.Dficer- 
tufH petatur.  Scd  id  fitcam  intcr  cafdem  pcrronas  vcraque  a<ftio  vcrfacur, 
jicc  cuiufquain  intereft,  ncc  iuris  oj:do  £c  ncccflicas  jcpngnat.  Itcin  cum 
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trddaturde  cfiuentioaflntt  dc  tndidontbasexuide  (adi^nAct^^  cdmde 

oc<imeitididonun,ciuccKtam  rormam  ^  legeprzioDiUi^iaeiaiptanaqaeia* 
uan,noQmod6prii]atoruni,fedetian]ceipubric2  intcfcft : Alioqui  petinde 
podit  qais  conciudere  ,iemper  incipiendum  eifeab  executione>n6  ^  citatio* 

iie,c|itod  Lairxu  lcgcsomnes  negant.  liMiidqinpnrr^ tgfi^^fo^^nflljfgllfflTBttft 
n  diki>quxdamelt  ludicij  ceiondentis. 


ERAOR  VL 
J)e  condemtuuiontfiMQHHm  in  mdtcis  refiitHnomt  in  ineegrHm  • 

J  V  G  N  A  D  V  M  hlc  nobis  eiit  non  modo  cum  pragmatids, 
3I^C)^J^' "rv/^  ^td  ctianicu  intcrprcubus  plerirque ,  priefertim  cx  recencio- 
^  ribus,qui  6c  iuris  dc  a*quicatis  meiiores  magittri  exiftimantur. 
Sed  non^^uod  vald|  aochoMtttiUo5Cuiemu5>iipronobis 
pug"^i(  autoritas  priidentum  J^requentiilinia  fetd  omniam 
interpcetfi  voK eivk  in  tnbunalibusomnibus  cecepcidima ,  £  i  qui  in  i^^nflj 
tefticudorus  in  integrum  obtinuerit  aduerius  poflellbrem ,  Hue  a6bor  minor 
iuit  annis  vi  ginuquinqiie » Hue  moior ,  i  ccmquc  fiue  podeilbr  iic  ille  ipCtmi 
contraxit,fiue  alius,reftituendos  clfc  fi  uctus  illos dumtaxat  qui  pcrcepti /uc, 
aucpercipi  potuerunt  a  die  htis  conccllaca: ,  totius  aucem  pixcedencis  cem- 
ponsrationeni  nullam  habcri  oportere.  Cuius  fcncencix,qu«  Coc  cancofquc 
allcLLorcs  habccjvnica  ,lla  raLio  aticrcur,quod  iiccc  ab  iniuo  >  id  ci\^  quo  te- 
pore  concradum  eil ,  concra^lus  iii  eo  fuerit ,  vc  per  in  incegruni  reihcucio- 
ncm  pocuerit  re(ciDdj»qiiandia'  tamen  ceicifius  non  fuit,aut  (altooltf  c^ 
ftata  itiper  imploraca  reiaflione^n  pdlk  dici  mal^  fidci  porieflor  is  (ui((e, 
qui  no  lolum  |^(ledit  cum  ciculo  &  bona  Hde,(ed  etiam  iultam  habuitcaar- 
iami^orandiana&occefticucionem  aliqaandopeticurus&obcencarasd^ 
lct,nccnc,fiuc  propter  ijicertiim  reflitutioni$,quomodoPapinianus  Io(puciiC 
in  l.fiTitius  4fS.de 7W«'«j^dubiumqucexitu  iudicioru,luie  quod  pleruque  ac 
cidat,vtij  ecii,qui  livell^c^rcftituipolfec^nolinccamcjfeaimque  pnTcIanus 
agi  cxirtnncc  ex  aliaquapiam  caulla,quam  li  refticucionem  in)plorarcnc.Hoc 
autem  adnnllb,quibd  bonx  tidei polleHbr  fuerit  is  contra  quem  rellicuuo 
tandem  podulaca  eftpllud  Llacim  confequcns  fieri  aiunt,vc  firudhis  omnes  ia« 
aetarquofquos  &  auotquot  percepicantUitemoonttftataro.  Bonacfiqoi- 
ddn fidei  poileifix  uu^us(aosfiu3tlkmtanttoindaftsiaIes,(cdetiamiiaF 
turalesjdeniqaeomnesyvt  Paulus  loquicurin/i^j/^i  ^,deaequir.rer.  do^ 
mmMdi  eciam  potcftpCcftitutiooem  inincegrum  !ion  dari  nifi  iis  cadbus,  ia 
quibus  ipfb  iurc  contradhjs  tcncc ,  nccpc  cnim  fieri  potefl  vt  contradhis ,  qui 
ip(b  iurenon  teneCjrefandatur.  l.fi curatorc  hahm  j.C.  de  in  int^.refl.mtnor, 
Lz.C.de pr^d.mimr.  Contradtu  auccni  fublilt:ence,apparec  bona*  fidei  pollef- 
(breni  noi)  polle  r.on  cllc  eum  qui  citulum  habeac,&  ex  ticulo  bonani  hdcm. 
Ac  videamusprimum ,  nc  ipfuni  nomca  in  inccgrum  rellitutioms  lianc  icn- 
tentiam  impugnec  manifem/IIme.  Quid  enim  aliud |bnat«iiifi  adioncm  ex- 
craordinariam,quz  cx  benefido&  exMidfcopiarcorisadid  oompetittVt  vnn^ 
qui/quc  incegirum  ius  ftiam  cecipiat,in  cnndcmqueftaom  icsrcdocaturiii 
quoetatpriusquam  concra£tumfuiflct?  L^ttodfiminor.r^.^.refiitutto  DJe 
i^ffr.qjac  fiunt  iniif^icivs^ 
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minore  inicujqui  nunc  per  rellitudonem  rcfcindicur,nonmtcrueni/Tet,pro- 
culdnbio  minor  frudus  rei  fuar  percepillec ,  cmptor  autem  pretiu a  fe  dztQ 
eiii(que  legidinas  vluras  nunc  haberec.  Ergo focendum  eft  lic reftitutionem 
fieri  dcbere  vc  minotj  res  fua  rcftituatur  cu  Irudjbus  ommbus-,  empcori  au- 
cem  viciflim  prenum  quod  dedit,cum  legiumjs  vfuns  reddatur,/.;>rfrri prefi' 
/to  27.§.fi pecuma  /.mingr  ann/s  ^o.^.fnraZa  D.demno.  quibus  loas  hocipfu 
cam  apertd  difertcque  exprelfum  eft,vt  non  potuerit  apcruiis.  Sed  &:  iplum 
r^/«fwii  verbum,quoinfencentij$  De  tn  tnteffrHtH  refittuttomhta  necclla- 
rio  vtendum  eft,habet  pleni/Timam  fignificauonem  vt  friidus  quoquc con- 
cine5cur,&  refticuacup/.t^<^4w«/  ^8.$  j/f  FautMa.cum/ef^.D.de  v/ur./.v/r. 
infin. D.de  verh.fifftif.Un condemnattone  i-^.§.cum    verhH.de  regM/.tkr.dc  m 
refticuciojie  qux  hc  ex  caulla  vis  vel  metus ,  hoc  quoque  quod  dicmiusjtru- 
dhjs  omnes  omncmq»  caulfam  (ine  vUa  tfpris  dilbntboiie  refticui  debere, 
Vlpianus  fcribic  in  /.fed  & partus  u.D.^odmet.caufiMcmque  P^ulus  in  d. 
Lvtdeamus  §.  itemfivi.dtvfier.  Et  ver6  non  polTe  bons  fidci  polfc  llbrc  abfo- 
iuc^  dici eu  qui  r6  poflidec  ex  concradlu  per  rdlitutionem  relcindibili ,  appa- 
rec,facisexeocjuod  Vlpianus in  /.tneauft  i0.v/t.D.de mtnor.  &  Pauius  m  /. 
fctf.  malx  fidei  pofldforem  appellac  iilum  cuam  qui  emicabeo  cotra  quem 
minor  potuic  refticui,(i  mod6  ea  quar  nicer  minorem  &  priorem  empcorem 
pefta  func,non  ignorauic.  Qiunco igicur magis  pro  mab  fidei  polfcllorc  ha- 
bendum  putauerunc  eum  qui  ipfe  hc  concraxic,vc  fciucric  auc  fcire  dcbueric 
tuturum  le  refticudonis  pericuio obnoxium?  Quid  enim  aiuid cft  fcirc  auod 
cefticucioni  locus  efle  poflic,  quam  prxuidere  fucurum  vc  fi  quandoq;  refticu- 
cio  impea:abicur,fru6l:usomnes  cu  re  ipfareftjtui  oporteacrQui  veroeo  ani- 
mi  fenfu,auc  pocius  eo  metu  fruausperccpic,eciam  anie  litem  c6ceftati,  po 
t^ftne  abfolutc  videri  bona  fidc  rcm  pollcdiflc  frudhifq,  ex  ea  percepilIe?N(5 
magis  vticf  quam  vc  bona  fide  percepti  dicantur  ii,qnas  poft  litc conteftati 
perceperit  isqui  in  illu  vfqijc  diem  bonx  fidd  poflcflor  fliic.Qiud  cnim  facit 
coceftacio  ante  allatas  probadones ,  nill  vt  pofldibr  cx  eo  die  inrclligac  fieri 
pofle  vt  ad  fruOuu  exmde  pcrdpigdorum  reftituuonem  aliquado  teneatur? 
/.fedetfi.  /.  is.§fiMntepetir.D.depet.hered.Ncc  probarc  poflum  quod  Dtda- 
r«*Co«4rr.refpondec,nneIege&  lincratione,Iurec6fultosiiS  locis  maltefi- 
dei  pofrcllore  dicere,n6  illu  dutaxac qui  minore  in  cocrahado  ldit,fed  cum 
auoq,qui  abempcoreiftoc6parauic,li  fciuitrc  itageftsdle^6  quod  ad  fru- 
ausatunecfed  quod  ad  huc  ticiim  efFechi,vc  aduerfus  euni  &  ii!  rem  ipfam 
rcftitutiodaripofllc.  Quisenim  credac  fieripoircvcqujsmal:efidd  polleflbr 
iic  quod  ad  rcm  mfam  cancoq-,  odio  dignusvec6ua  vulgares  lurisreculas  re- 
fticutionis  penculu  excipere  cogatur,quod  aut6  adfhiaus  atunct ,  bonar  fi- 
dci  pofleflor  fuiire  exiftimetur  An  non  eaipfa  fidefhiauscxfundo  perci- 
piuncur,qua  Fundus  ipfe  pomdetur  ?  Dicere  pouus  debuit ,  vir  fani  alioquin 
pereruditus,&  de  iure  noftro  optim^  meritus,  dcteriore  dfe  polfc  c6diuon^ 
polfeflori  s,quod  ad  frudus  fpeaacquam  qucd  ad  xB  ipfam^haftcnus  vc  qut- 
uu  boi^x  hdei  poflolfor  ftieric,puta  li  ignorauic  ea  qux  incer  minoci  &  prio- 
rgcmptore  gcftafuncifluduscamg  rdbcuerecogatur,eocafuquonilobftS- 
tebonafide,reftitucio  ecii  aduerfus  eu  impetrari  pomt,quod  c6tincit  fi  pn- 
musemptor  n6  ( it  idoneus  &  fol iKdo.d./.in  caufa.  tn fi.dr  Ifecj.  Nimiru  quia 
licet  non  eo  minus  bona?  fidei  pofl^eflbr  fit  &  maneat,q>  ille  a  quo  cmit  pnc- 
ftare  minori  mdcmtat^  ncqucat,fkuor  tamS  muioris/]ui  eliculc ,  vt  pcrinac 
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cocra  ponetrorejnicibtui  debcat  nciiixiainij©Tnp\ettiriacti  mala  Hdesincat- 
ueniUcc,  idem  clicic  vc  eam  reftiuition^m  |>l^naiji  dle  opor  teat,i!k,ij)C<.  grani» 
cunifmoiifnie  iionetlethfi:udi|s  qiioqui^  non  c6|»reret.  Ncceiiiin  cuinia 
intcgru  reftjtiiuonem  clicimus,rci  ducoxac  reftitutioncm  intclliginuis,quai^ 
c|u.im  hoc  (blum  rufriceret  vt  incclligerenius  eciain  trudusrefticui  oportcrc„ 
ied  rcllicuaonem  ligiuficamus  perfonarum  cpx  c6traxauc,&:  quidciii  m  in- 
tcgrum,iie  diibitare  quiiqua  pofTit  quin  iure  &C  poteftate  rcftitutionis  omiija 
iTi  prtftinu  ilatumreponatur,in  c^uocrantpriulqa^m  c6|^jahcrct^c,6<:  iii  quo 
cllcnthodic  li  cotradum  »6  fwL\et,L2.§.w/epeft*D.ne  ^id$n  loc.  Dulf/t^tSc  cic- 
gau  h Ml.\.CMfe*uent.paJf.(jrrefttt.h\  quoeuascfpodcri  potelt  ad  ;d  quod 
Z)/<iiir«xobjicit,  fijudex  qu6  condciuucritadt^Bm  rcftjtucndam  iimphciccr, 
ncc  qajcquadc  iiuclibus  adicccrit ,  no  vidccicuin  ad  lru<^uu  rcliiuitioncDi 
cOdemnacuiruNam  pr.vccr  idquod  mihi  ca  cradicio  fuipcciiflinjacft  prcptci 
cas  lcgesj.]uibus  prooauimus re/htuediv^^bu  plcnifllma  habcre  ligujiicauo- 
ncm,vc  ctia  fiiictus  Cv'>plodtatur,dico  poftc i^HcjtclIc  an  in  legc,  aut  quodkic 
partc  dcm  cll.in  cdiclopr,rtoris  vcrbu  hoc  reflttutndi  laucn.atur, an  in  lcn- 
tcntia  lud.cii.  Puoic  calu  eili  no  fpecialjtcr  de  fructib*  addicu  cft>tamc  ccu 
Frudus  func  rcfticuendi,vc  apcrtc  Paulus  ait  in  d.l.tncodemnMtione  175  $.i.PJc- 
mllimactiim  Icx,icenic]icdiciu  Pra-corisrccipic  inccrprctationC'  a  Jurc,quo- 
iiiam  alioquin  ncc);  lcx  irorciia  rcipf^m  inccrprctari  poccftjncq',  cdiilij.SeD- 
tcncia  autc  iudicis  ftndiui  accipicur ,  qma  li  cjuid  obfcuri  aut  aiubigui  mca 
eft,id  ludcx  intcrprctari  comodc  pptcft,  cciani  poftqua  i>cr  pronunciacioncm 
officio  fuJidtus  fuitjcaq^  no  noua  icntcntia,icd tatiim  (cnLctia:  declarauodl. 
Proptcr  quamcaullam  djcnurii  pragmaticisfentStiacllcftrida  lurii,  exfplo 
ftjpulario-nsvtquicqui  1  m  rcnccjuia&:  ftipulatjonenonpalacxprci/u/nc/^ 
pro oniifto  hab-.re  opottcat^/.^JWf adflrmgedt  ^%.dt  verb.  o^j.  Colht 
autc  li  quis  in  itipulauorepromiferitrd  icftitucrc,ncc  adiccchtdcttatfab  , 
frud*  in  llipulationcm  nuilos  vcnirc  Lhdcverha  j^.de  f^r^./ij^wi/vbiVlpian. 
fcribit  h.rc  vcrba  :n  ftipulationepo/itajf^»  rem  rtEli  refitttUy  FruCtus  qUJ<i6  cC 
tincve,n.d  no  pvopcer  ^ex^^x^^repuut^^x.  propccr  adict^j  didil;joii6  rf^f,qiiz,in- 
qlui,Y>to  viri  bO'"ii  arbitrioeft.  Qui  ta^fiicn  focuspra:  fc  icrt  potiiL$,ni falloi>a- 
\li^\y  fcntctia  iudicis  quam  inuipulauonc  rclpodcri  dcbcrc.Ciim Ji.iudw 
nihil  diftct  a  viro  bD-^OiiJifl  quod  viri  boni  arbiuio  fui  gcdi  ,n6  modo  ius  ^ 
aacoritaccm  habct,  fc J etia  nccefl[icatcm,quidni  crcdcdi;s cft  iudille  rer  n- 
(O^c  &  viri  boni  arbicrio  tdUcui,licec  verbu  illud  rfi?r  non  adjcccrit. 
ii6^j<<viti  boni  arbitrio  boniiudicjs  fententia  intcrpretcmur  /  fiqujdcin  po- 
jiimifs  ea  cxcrceri  a£lio;icn^c;jc  qu»!  fruituGquoqi-codeinnatio  hcri  potucrr. 
&^cbuc:  itjvc  no  niti  per4mptir»tia,aut  iiicur\a,aut  doly  iudicis  ca  {ruCiuDrn 
mfnt.o  practcrmiira  videacur.  Aliv>qui  circt  fan^  abifurdachjbitaiio.  An 
tHe^dtwciho  fruchis  cgtijietcptuf  ip/cnt^tiaiucliqis.cpfafuqiiip.  nonilnr.i 
quc  tTuituu  codcmnaiio ficri  po^uiilct.  Ula  aute  nlia  ratio  pr.igmaticorum. 
qu')d  quadiurcftjtutjoaducrfus  cotradupctitano  crt,c6uadus  tencat,n:hi 
ad  rcm  pcruiiCt.Paru.n.rcfcrtqucKi  ad  bona  hdcm  frudhifqi  prrcipiSdos  ipc 
^c,an  cotr^dVus  ;i6  t€ncat,a;i  ^a  6encat,vt  fciafiipolle.aliqu&<io  refcii.di,&  ■■ 
\z  rcfcindi  vt  omiua  in  intcgnu  rcftitui  oporteat.  Vuus  tatiim  lcxrus  cft,ifq^^ 
|)6Lficij,.uris,ii6  ctuilis,cx,quqprob^vi  poflic  reftjtut|Qn6  in  intcgru  ccii  u.i 
iion  c6pc{ci^;c  fiilc  Uuclibus  facien^l,  cflc.Is  cft  in  caf.cdJhtuttu.Veintntej^- 
fJfttJn  6.vb'i  hoc,  ipfum.Uc  coltitutuui  cft  in  tcftitulioiic ,  qua  cclciia  iinf^" 
•  -  trac  cii:'- 
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tratcam  l^facft  ex^mplominons.Scd  vt^lias  adcumlacum  rc(p6noncs<3c 
in  tcrprecacioncs  pra'cermitumus»i'«ip6fiitcmlii  elV,  noeii^  rc^a  in  omnibus 
0ccleJii,<3c  minons  compai-ationc ,  ¥tt  i&quid6^i\magiCHr  de  iii  integftire-' 
ibtauonc.Comparatit>i'eclaell,qiiod:^d  rd<^i*  al/«!uta  ctl,auotandam:fed 
ciaod  aJ  frudVus.rio^i  ite.  Ec  ditfcrcuDKr  raciod^,  quia  ius  percipjendorvi  tii»- 
ctuu  non  i  jjedat  ad  eccicliam ,  fcd  ad  prjerfatiy,<|ui  foliccc  rauonc  H  ud^umn 
dotniniioco  iiabccur,aucialccmvlufruciuarij  iurc€enietut,iiec  fauorevllo 
digiius  ell  vc  coparari  debcac  minori ,  prifertim  ctim  vix  lit  vt  ciufinodi  re- 
ibicutioaccommodecurprxlacoipliquialjenauit,fed^ancam  lijcoeliGOiquia 
iiec  prxfcripcionjs  cempora^rrunt  c6tra  ecclcliam  quanduiv<uit  prxlatus 
^Lii  malc  aficnauit.  Succdlor  amc  in  bencHcio  nullu  jushabec  peceiidorunt 
tru<ftuu,qui,li  alienatio  nullafada  cHct,non  ad  hunc  fuccxilur^  qui  pccic  rc- 
ltitjcione,(cd  ad  prxdecef]"ord  perunuillcnc.  Deniqucpr^latusquirertitui- 
ciir,n6  fuofcd  eccleliar  nominc  rcftituicur,  vt  rcmccclcliallici  maJ^  alienaca 
ad  eccle/ia:patrimoniuintcuocet:tTudusautem  noncccldi^^tediiionomi- 
nc  peteret,ii  pctcndi  iushabcret.Nonautcm  licutecddiaipfa  ,ita  5i  prxla- 
cus  minori  comparacur  in  cauita  petenda:  rdhtotionis.  Id^uei  Didaco  8c  a« 
liis  Pontificij  Tansinterpiteubus  obferuacum  non  iuille  mirandum  dt. 

ERROR  SEPTIMVS. 
2)  e fru  flf  tiffu  ei  adtudicanduy^ki  rejhtuuntur  ex  caujpt 
^tffpjodic^tlsjiontt, 

V  >€  diciinus  de  ftu^ibas  omnibus  ex  cauH^  reftit\ioonis  u\ 
mtegru  peticon  adiudicaiidis,aduerfus  rcceptliflimO  enrorenf 
pra^maticoru ,  nouf  lertoris  materiam  ^  ocCAlionc  prsbcrc 
PollHnt ,  ii  non  cautio  aliqua  adhibcatur.Nam  cum  venditor 
-      V    -  ell  in  prccio  vlcra  dimidiam  iulli  preuj ,  placcc  noftris 

u6  modo  pragmatic»s,led  euam  interprecibus ,  refticuuor.em  in  jncegrO  ad- 
^crfils  vcndiuonem  ex  ea  caulladandam  circ,&  camcn  faceor  veri/Fimu  elle 
quodiidcmilli  affirmanr,nonad  aliosfVuaus  rcftuuendoscondemnaricin- 
ptiotem  dcberc,quani  quos  a-djc  licis  concdftacar  |)ercepenc.  In  quo  igiturcr- 
riiic?Lico  nimiruiu  qu(^d  pncantinducenduni  hoc  calu  benefiau  rciticucjo- 
UJK,  ciini  caaneii  116  compecflt,qma  nec  neceirariu  cft.Nemo  enim  rc^cic,da- 
xiliiim  rcftituuoiiis  cllc  cxuraordinariu ,  ideo  Uibui  non  dcbeie ci  qui  c6- 
tiiuni auxilio &:  mcio  iure municuscft,/.  tncaufpt  \6.D.de mtnor.^.C.Zmin' 
teg.refla.rmnorA\x\mvend\toiC[\i\  vltradimidiam  iufti prctij  Ia:fus cft,  tutus 
dl  iuK c6nnini,id  eft  condiaione, ex  Diocletiani &  Maximiani  coiiftituda- 
\^\tiLt.CJerefctn.vend><\\iXQ\im  ait,humanu cife,vt  vcl  vehditor  reftituto 
fimptori  predo  rc  rodpiac  autoricace  indicis  incerccdence,  vcl  cjiiod  luft i  pre-- 
UjiappJendi  i:aufa  cmptoir  offcret,  accipiat  oftendit  faus  iion  clfc  hoc  cafa 
occcHarjamrcfticution6,fijfficiencc  ob  a:quicacem  cimque  confticution6  iu- 
dicis  autoritare.Ka  nequc  iudiciseirct  dare  in  integru  reftitudonS,  fcd  pri- 
toris.Etnon  eire  hajicinincegrurefticution6excomanifcft^apparei,qu6<i 
tdlio  qu.T:  venditori  dacurob  ImnKxiici  JiBlionem,n6  fiuicur  quadriennio,vc 
caucu  etacNoueJla  coftjtutione  Rom.  fenioriscap.i.  ( quod  reftitucionibus 
Qm4)jbus  cjtciuufdisccpas  a  Uiibn.prxfcnpcu  eft  in  l.vU.C\detemp,in  integ, 
ftfi.)  lcd  ad  crigclnnu  vfque  annu  exccditur  cxemplo  cxteraru  omniu  per/o- 
«ftliuaaionuex/./;c«Acr  /.03BWCJ  C.depr^fir,jq.vel^o.ann.qma,  codiOiocft 
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e*lege>.Yt  pragmacici omnes  imerpr^t^fque c6rcnuunt.Apparec cciSm  cx  eo, 
qubdfbcjieticmtp  lUiuslegisnone^  pertuiec  vt  vendicip  refanclatur,alioquj 
pr^rcise  vrgendus  eilec  empcoc  wx  ?em  redcicret  quam  adhuc  haberec.  Scd  vt 
lublillentc  vcndicionc ,  qiKxiiniqu^  geitum  clt  ad  ruam  icquicatcm  reaoce- 
iur,quod  fit  cum  eied^io  emptoti  dacur ,  an  iul\u  pretium  Ihpplere  malic& 
rem  retmere>an  pouusreccpto  prciio  rem  leSikwQicJ.Ji volumate  %.tn  fa$.C. 
€odJ  \  .§.fi <fHts infr4Hdem.D.fi qtiui M  frMtd.patron.Sc  apertiiis  cxprelliim  eft 
in  Nouella  Romani  (enions,Non  tamen  iplius  iudicij  arqmtate  folajvel  au- 
xilio  rdlicuiionis,  (cd  bencHao  conllicutioniS)  iic  &  in  LmMoribus  i.C.com- 
imi;i.z/m^-,>Miic.iid6  lmpp.Dioclecianus&  Maximianus  rcrcnpfcrut,  Ma- 
ioiibiis  ctiam  per  fraudem  vei  dolum ,  vel  pcrperam  linc  iudicio  facbs  diui- 
fionibus  rubueniciiolcre. An  pcr  in  integrum  rdlitutionem  ?  Mjnime.Ell  e- 
nim  ius  iUud  propnum  &  lingulare  minorum  ,  vt  li  in  diuifione  Ixli  iint ,  & 
caulla  cognitaceltitui  in  intcgrum  podinc  l.pen.C.commMn.d$md.SQd  .Tquiu- 
ce  iudiai&  oftidoiudicis^quia  vc  lcx  ait,in  bono:  fidei  iudiciis  quod  inqqua» 
liter  hiQxL  elle  c61|kicerifc,in  melius  reformari  oportec.  Qux  racio  ciini  iit  gc- 
ncraJis  ad  omnia|}onx  Hdei  iudiciapcrtincns,  oilcdic  iaus  ordinano  iure  id 
ficri,&:  oiHcio  iudidi  caufsScognita,vt  ait  LyC.^uth.  excauf.  maior.  non  cx- 
traordinario  auxilio  rcftitutionis,licec  hac  in  rc  d:f{crac  venditio  a  diuiiionc 
cxterifquc  bonae  fidei  c6tradibus,vc  dicemus  Decad.feij.err.\.(^  6.  Quhd  (i 
quis  quqrat Cur crgo  minoribus  hoc  cafu  fubucniatur  pcr  in  intcgrum  rc- 
ititotioncm ,  ciVn  ccrti  luris  lit  quod  iam  monuimus  cdlare  cxcraordinariu 
lemedium  rcfticucionis,vbi  ordinaxium  compcutrRcfpondcbo  multu  inter- 
ede  ansquitatc  iudicii ,  an  per  rcfkituuone  nunori  ruccunacur ,  quia  pnore 
calurcuocacuf  res  ad  fuam  xquitatcm,pofteriorc  vero  reducicur «i  pnllinu 
ftacum,id  eft,in  quo  res  erac  anccquam  cotraherecur.  In  coquc  partim  \crfa- 
tur  caiUrr  cognicio lUa  quam  rcquirit  di^a  /.pen.C.commHn.dtM^3.m  (\  per- 
iiidc  cofuli  polHt  minori  co  modoquo  maion  fuccurreretur,hoc  cft,  fi  nihjl 
eiusinccnic,  an  in  priftinu  ftacu,  an  ad  xquitac6  duntaxac  omniaceducacor, 
noneritrcftitucndus.Fingcnonin  eominor^  l^*fum  ellc,qu6ddiuifitci\mci 
e3(pcdiret  manerc  potiiis  in  comunione ,  fed  in  co  cantiim  quod  in^qualiicr 
h£k3L  diuiiio  eft,  runicicc  ci  pocei\as  iudicii  comuni  diuidundo ,  ii  eo  ludicio 
poflic  propcer  nondu  cianflatu  hinc  indc  dominium  rcru  diui(aru,xtros 
^ocebimus  frror.i.Dfc  fe^.v.cq^  locus  cric  relhcutioni.  Scd  li  tradtadu  fitdc 
rcfcindcnda  diuifionc ,  cphd  minori  long^  vcilius  futuru  crac  fi  manliilcc  in 
c6munionc,ncccfl'ariaeric  rcfticutio,quia  numqua  ^quitascontraibus  poteil 
inducerc  a(fbon6  cx  contradbu  ad  rcfcindcndu  cottradu,niii  fi  ea  concrahcD 
Xm  voiutas  &  couencio  fuii;>vc  in  fpecic  I.exemptoii.§.is  fMivina.D.dealfie 
rw^r.Ncque  umcn  h^c  (ic  accipi  vclun,vc  pucemante  fupradidiam  hnpcr.- 
loru  conftitudon6  in  dJ.i.C-de  refctnd.vend.  pocujilc  vcndicorC  qni  vltra  u 
midia  iufti  prccii  l^fus  ellcc ,  agcrc  contra  cmptorem  cx  fola  iudicii  ^quitatc 
adeum  in  id  adigendum,vt  vcl  luftum  prctium  fupplerec ,  vd  rcccpto-  j 
^etio  rcm  tdtitueret.    Sempct  cnim  licuit  emcntibus  &  vcndcnnhus  lc  in , 
predo  ciraunucnirc,5c  quidcm  naturahtcr ,  vt  Vlpianus  loquitur  in  diEf  l.  in 
cauffa  i6.i.ide  Pompontns.  DJe minor.6c  Paulus  in  Utem fi ii.§.v/t.  D.  locat. 
ideft ,  vtegointcrprctor  ,  naturali  rauonc ,  quia  cmptionis  &:  vendidonis 
natura  fic  fcrt ,  vt  cmptor  viliore  pretio  comparandi ,  vcnditor  ver6  cario- 
icdiftiahcndivouim  getant »  vixquepoftmulcasconcenuones  >  paulatim 
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venditoTC  dceoquod  peuerac,  deciahence ,  empcore  aucem  huicquod  ob- 
culerac, adci6te,ui  cercum  confcnciat  piecium,  vt  rcriptu  c(l  noi'  ineiegamei- 
in  dJ.fi volHtttate^.C.dt  refcm.vendtt,  Propter  qu5  cauirani  nullo  rai  dc^a- 
rum  loco  ieperias,aftion6  vUani  dari  vendiioii  ob  id  folam  quod  immodJcc 
la^fus  iic  in  precio,non  dicam  ad  re/cindenda  \endiuonem,  led  nequk  ctn  ad 
negouum  m  fuam  arquitatem  i'euocadum,quja  in  eo  quod  iicRc  fiebac , nui- 
iapoterat  iniquicas  iahclle.  Mirorq;  ingeniiuii  viri  clanfsjmi  iMcobt  Cutactjt 
qui  aufus eft  dicerebeneficium  legtjtlltu^fecund^^C.derefciTid.t  endtt.v.ou  cf- 
le  nouum,nec  vetcri  iurifprudemtia:  fuillc  incognitun).  Nam  prafcer  id  quod 
verba  ilia  kgishkrnamtme/iyius  nouum  pnr  fefcrunt,apertiiis  noc  eKpielllan 
€ll  in  d././i  vo/jitarey  qu^  eorurdcm  Impcratorum  ellin  pollremis  jHis  verbis, 
;  e/e  £}tone  emptort  ta pr^tta  feruanda.Cia  enim  tampraflitafi  cx  iuris  ratiore 
iemper  competicrat:'Scd  quamquamhacc  ita  func,fatcnduin  canxn  efi  maxi- 
tii^  mocos  Fuille  Lnperatotes,vc  nouum  illud  JUSir.ducercnt,cxcoqii6dc6' 
*  cra6hisemptionis&:  venditionisncbor.x  hdei,cuius  a:^itat£  ad  eum  quo- 
-"»que  cafum  accommoJari  .Tquu  iic,quo  tam  grandis  Ixlio  interucnerit.  Quid 
.  cniin  aliud  fignificani  vcrba  iUa  humanum  efi  niii  arquiflJmum  clle,  Ijc^tnoii 
*2quitacis  canciim  rauoncjfcd  euam  mjferationis,vtclicemus  Decad.prox.er* 
f (TT.y.  Quare  &  omnes  fatentur  inftridi  iuris  contrac^bus  ronidcm  obti- 
.'flicrc.proptere^  qubd  in  iis  nulia  prorfus,aut  cert^  non  tanta  habcacur  rat:o 
2equicaus:nim  tamcn  C\  ex  hac  caulIareAicutio  daretur,  vix  dici  poilct  cur  ic- 
^arari  hac  parte  debcrcnt  concradhis  bonse  hdei  i  concradibus  Ikn^i  lutis, 
quorum  in  c.X'Ceris,fiue  minoru,fiue  maiorum  refticutionibus  c.idem  ratioeft. 
N6  nego  rcfcirdi  quodimodo  v^dition^  ex  immodica  larfione,  fi  empcor  iu- 
fium  precium  fupplere  noht.  Nilul  enim  abud  tunc  ficri  jxjtcft  nill  vc  rcce- 
pto  prccio  quoJ  dcdic,rem  qui  accepic  refticuac:  quod  faiua  vendicione  Heri 
nulio  modo  potcft,  ifquc  fenftseft  dt£la  /egisfivoiMntate ,  ciim  ait,neque  bo- 
nam  fidem,qua'aiipuoui$  atquc  vendicioniscoiuicnciontm  tuetui ,  paci,nc- 
<.]uc  racionem  vliam  concedcre,  rclcindi  contra^umqui  vcl  ftatim  vel  poll 
pretii  quancitatis  difcepcationem  finitus  fit^nifi  minus  dinjidia  iufti  pretij, 
quod  fucrat  vendiuonis  c6porc,datu  ellet,ele^onc  iam  emptori  pr^ta  lei- 
uanda,vt  intelligamus  eo  cafu  quo  larfio  vltra  dimi4iam  intcrncnerit,refcin- 
di contradkum  hempcor  luftum  preuum fuppIerenolit.Sed  cum ea c6di6bo 
ex  noua  lege  n6  in  id  prxcisc  detur  vc  cmptor  rcm  reftituat,  (ed  ita  vt  ele^Uo- 
nem  habeacvel  rei  rellituendar,veliufti  pretij  fupplerdi,  apparet  non  pofle 
d ici  abfbiutc  a6Vion6  hanc  dari  ad  refcindendam  venditionaii.</./  x.  $/i  ipiis 
tnfratide.D.ft  ^uid  infraMd*paxr.^Nout//.Romanfeniotu  eap.i  Daretureium 
concrainuitu,idcft,faccretvtetia  inuitoemptore  vcndition6  necellario  rc-  ' 
(cindi oj^ozicvct.quotnodo  m/.noef/pro6a/;t/tsC.C.eod.ttt.  Atqiii  ex  contra- 
rio>vt  luppieatur  iuftum  prcuum  vcndicioius,fieri  non  potcft  nili  fub/iftentc 
&  falua  vendiuone,eXtra  cuius  cauilam  de  precionumqui  difputacur.Sed  Sc 
cum  empcor  iuftu  pretium  fupplere  recufat,iT!agis  cft  vc parcit^  loquenubus 
diccnd<l  fic  refbluj  vcnditioi  em  potcftate  legis,quam  rcicindi :  in  pr.ftini  fl- 
quidcm  cauflom  rcs  rcdic  refoiuta  venditione,vc  Pauius  loquitur  in  fpecic 
vo/ttfitate  10. in fin.D.^ptt.  mod.ptgjve/ /typoth.fo/uit,  Dcniqueinaudjtum  eft,vt 
CQntra^his  vllus  agcndo  refcindatur,riili  per  in  integmm  i-eftitHtioncn;,cdafi  ? 
>is  aut  dolus  interueturct,  ne  tum  quidem  cum  alioqui  kcet  abcmptfonedi- 
•  ■   cederc,  vndc  illud  eft  quod  leparati  func  in  Codicc  muii  De  ref(irtd.vettdit. 
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Hc  tjHad.lic<Mt  ab empt.difceSicut  diamus  (eniencia  refcincli  no  poiIe,ni/i  ad^ 
ucifiisrem  ludicata  rcllicutio  inintcgrapoftuletur,autafentcntiaappclle- 
cur.Vndc  item  diclu  illud  Symmachi,Vox  luris  &  legum  eft  bon^  fidei  cod- 
trac^uni  no  rcfcindi ,  Inierpreccs &  pragmaticos  fetelTjIIe  videtur>qu6d  noua 
lila  lex  Dioclctiani  6cMaximiani  pofjta  eft  fub  ticulo  De  refcmd.  vendit.  Sed 
obferuaredebuerut  quudex  aiiisomnibuseiuscituli  legibus  apparec,lic  ac- 
cipi  dcbere  rubricafn,vt  vcditio  refcuidi  numciua  poflitquje  a  maiore  &  nt^ 
iurcqi  faclaelt.Debuitq;  potiusfic  cocipi  utulus  ncgatiuc  De  no  refcivd.ve' 
dtt.  aut  vendiiione  lefcindi  non  polIc,quomodo  ille  Sentent.  refetnd.  nonpoff. 
Quiqua  etii  admittcrcra  cxcaulla  mimcxlicx  bclionisrelcaidi  vcndiuonc, 
quod  t".;l{Um  eft,  no  tamen  ftatnn  eilet  cofeqiiens  copeierecx  ea  caulla  in  iu» 
tei^ram  reftitutionC.Nui  poncrcs  dolo  malo,vel  per  vim  coadu  vcnditorcn»  • 
vt  vjnderct,cu  enim  vuq-,  vendjtio  relcindeietur  agentc  eo  qui  vim  vcl  dolu 
pairuscircCjik  reftitucio  cllct  ncceflana,ob  illa  jrquitacem  danda,qu6d  nihil 
lit  tam  cotrariu  bon^  lidci  qiu-  iu  hoc  prjccipuc  contraclu  dominatur,quim 
vjs  aut dolus,vt  djfcrte  fcnptu  cft  ni  /.i.c^  w  l.fidolo  f.Ceod.  Tum  igitur  du- 
tuxat refticuuo  necellaiia  non cft  ciim  contradus lic  perftithiseft ,  vt  tamen 
rcformari  aut reloiidi  poUit  proprioauxilio,id  eft,quod  cx  iplius  cotrac^us 
a^qiiicatc  proficifcitur,vtconur.git  fi  maiorannisvigintiquinq"^  vel  vi  vcl  do- 
lonialo  dcceptusvcdiderit,&:  circumfcnptus  fiuein  prctij  qu^iitacc,  liucin 
eo  qnod  vendidit  lem  quam  non  expcdicbat  vendcre.  Ni  in  minorc  i^.ajinis 
multo  facihus  admJttimusnecenanieirercfticuuonc  aduerfus  emptorcm,Ii 
fottc  l^fusiit  in  pretio,auc  tjua  aliaracionecitravim  vel  doluin.Ni  fivisdo- 
lufve  iiiteruenerit,&:  muior  non  agat,fed  conueniaturex  cotra^,  poceil  ij/c 
iudici j  .xquitacc  cicra  reftitutione  fc  dclendere  Sc  obtincre  vt dolus vindice- 
tur.  NSli  nec  doIiexcepcionecenariadicitur,quiabonxfideiiiKiJCiJS  infunc 
doh exccpciones,/yr<^ /i $deoii.D.fo/ut.matr.qukto  miniis ncccftaiiaeft cefti- 
tuuo?Quod  li  nec  vis,ncc  dolus  interucnit.ncc  malafides,contra6^usnon  lo- 
liim  faclusjfed  euam  lurc  pcrfc<ftus  eft,idc6q"-i  refcindi  nec  poteft  nec  debcc 
inter  maiores,ncqi  bcneficio  rcllitucionis,ncqvatTa  rcftitution^ :  qoia  ficuti 
ratu  non  h.ibetur  quod  non  bona  fide  gc(lumcll,<^./.i.C.^  refctnd.venda.nz 
ii\  cdtrario  ratum  nabcdum  eft  quicquid  bona  fide  geftum  fuic  Ratum  autc 
non  habctur  quod  pcr  reftituuoneni  refcir.ditur.Qua  dc  caulla  in  l.ad refetn- 
denda  ^.C.eod.  fcriptum  eft  in  ha:c  verba,4</ refcindenda  vendtttone (fr  maU f- 
detprohationey  vt  jntclligamus  renrindedac  vidiuoniscaullam  alram  cnenid- 
la  poire,quam  fi  mala  fides  probctm.Atqui  ab  probation6  mala:  fidei  hoc  fo^ 
lum  non  furticit,qu6d  venditor  in  prcuo  Ixfus  lit  cciam  fupra  dimidii,  d.  /Jt 
voIkntAte  S.tn princip.Gr  d.i.doltu  lo.C.w^iErgo  admitti  non  poteft  vr  in  inte- 
gru  refticutiocopetat  maiori  cx  fola  caulfa  immcxi.cq  Lrfionis,  nec  fi  rcm  v6- 
diiam  emptor  aLeiiaucrit,  quia  tametfi  rem  emptor  haberet,refcindi  tamcn 
vendiuo  ex  hac  caulfa  no  pollet  citra  Diocletiani  conftitution6:poft  ea  vero 
confticutione  fufficere  poccft  condidbo  ex  lege  cum  xquicatciudicij  &  ofii- 
aoiudicis  c6Jun^ka,vtemptorvel  it  reddere,  veriuftum  precium  fupplerc 
iabeatur.Quac  tamcn  n6  fiifificerec citra  in  intcgru  reftiuitionc,fi  ad  rem  pr^- 
c  ife  redhibenda  a<flio  vendicoii  aCc6modarecur,ncqi  rcs  an  .plius  reftitui  poi^ 
Ict  proptci  alienationc  in  ahum  faCka.Tunc.n.ea  reftitutionis  ^quitas  c(?c  dc- 
beretjvt  qdi  reftitucrc  rc  no  poflet  fa^fto  fuo  quod  ca  alienaiTetjcedcmnarccur 
^M9«^€9Ji9<ii>^oruinwrelfet,q^cmadjaiodu^  «x  caulfa 
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doli  refticutio  pollulatur  contra  cum  qm  reftimcrc  rem  auc  non  vulc,auc  n6 
poteft./.4ri^i/rw  i8. D.dedoloMdotm  lo.C.dc  rtfcmd.vtndit.  Ex  quo  apparece- 
uiiicntiusquam  verum  fit  ,quodaiiobi5iii  fuperiocibus  difpuutum  eft,a- 
^onem  illam  qujp  datur  venditori  iaefo  vhra  dimidiani  iulti  jpretii ,  non 
polIedaricontratertiumpolIelTorem,  nccfiprior  cmptoc  non  m  (bJuendo. 
Nouenim  ikuci  reftitutio  inintcgrum  aliquando  &  cx  cauilacfaturin  rem, 
vt  puta li  compctat ex  cauifa  minois  itacis,auc  ex  capice  vis  &:  metus ,  ita  & 
conciidio  ex  legc  poteft  vnquam  m  rem  fcripca  efle ,  nili  (\  id  ipfum  lc- 
ge  caocum  &:  cxpreffim  confticucum  fic.  Omnes  enim  condi^^ioncs  cam 
qu:e  ex  icge  func ,  quam  alii,  in  pcrfonam  funt , non  in  tcm./.i.D.dtcen- 
dsU.  ex  le^.  iuno^o  ^.MppellamM.Infitt.  de  Ai}i§n.lgit\ii  vc  ad  infticucam  dif 
pucacionem  redcamus,  cumcx  bcneficio  C.  derefcind.vendit.  cm- 

pcori  nolenci  luftum  (upplereprccium  rcs  aufleratur  pcr  condi€Lonem,  now 
per  in  incegrum  rcfticuuonem ,  mirum  non  eft  H  quis  admiccac  quod  prag- 
inacici  voiunt,non  cile  condcmnandum  cmptorem ,  vcfi:u6hisrcliicuat,  m- 
fi  quos  pcrcepenc  a  dic  licis  conceftacar.  Namcdi  maximc  ex  liaccaullare- 
fcmdi  vendicioncm  dici  pollcc,  cb  vfquctamen  teneret  quou(que  reCnflu 
ellet ,  ac  proindc  fiicendamcirec  noniinc  titulo  cmptortm  polledilTc  rcm 
fibi  venditam,  &:  exea  firud^us  pcrccpillc:&  confequcntereosfTudkus  fuos 
oranimodo feciire.  Optim^ namque  procederec  hoc  cafu  racioilla  pragma- 
ucocura  quz  a  nobis  aliau  cft  capicc  fuperiorc,&  aua  illi  abucuncur,  vc  pro- 
bcnt  nc  tum  quidcm  ciim  rcftitucio  impccracur ,  vUam  frudhium  ancc  liccm 
contcftaum  pescepcorum  condemnacioncm  ficrioporccrc.  Sola  cnimrefti 
cuciojlJaeftquarfacic,vcineinpIenum  cx  bcuio&bona  fidc  pcrcepci  firu- 
clus  videa4icur,vcquc  pcr  confequencias  vcnianc  in  condemnauonem,  &  re- 
fticuuoncm.  Ergo  pra^maucoruin  error  hac  parce  in  co  cft,  nonquodpu- 
tancemptocem  ahos  h:u6hi$  rcfticucre  cogcndum  non  cAlc  quam  quos  pcr- 
ccpcricpoftlitemcontcftacam,fedqu6dpucanc  induci  Jkx:  cafu  ftuxiJium 
remcucionis  in  incegrum :  quod  fi  elkc,  vcique  ex  natura  rcfticucionum  ch 
iWUum,omniainpDftinumftacumreduci,acque  ica  fru^Vus  onmes  cciani 
auceconceftacioncmpercepcos  refticuioporceicc.  u* 
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5<  vendftor  qui  vltra  dtmidiam  iujiipretij  Ufm  efljrenuntioHtrit 
benepfio  ia.Cd^  refcind.vendic. 

V I  p  ergo  fi  vcndicor  qi^  ylviSi  dimidiam  iufti  prctii  lifeis xft, 
rcnunciauerit  l>cncficio  Ugit  fecuniU  C.  de  refctnd.  vcndtt.  Id 
cnimhodiepaflimfic,&  quidemcumiuramcnco,  nec  dubi- 
cari  poceft,qum  valeac  renunciauono  modb  prppcer  aucorica- 

 ^  teni  luriliurandi  quod  fine  difpendiofalucis  xcernac  feniari  po- 

tcft,(edeciain,quia  vulgaris  reguia  iuris  eft,PoIfe  qucmhbet  refiUrc  ab  co  iu- 
r^quo4.pro  feincroduaumeft,fauonquefiio  renunuarc  I.penu/tim,  Cod.de 
pflli,  Quod  fi  admicccsienunci4Wouemvalcrc,illudeci3  confcqucnscft,vc 
Viv  aiic^u4ia.tiu:  vcndicor,  fi  benefiaf)  ifpuic  lep^  vci  vcljc  aduerfusjciupcx>- 
«mi  qjiaw  fi cenunuacio  dla  icfcindatur,qaod cum  ncque poccftac^  |X,af- 
toutaljc  ip#.^ii  hon^  fidci  fieu  pOirir,neqj  autocitate  cofticutionis  qu^  ^iun 
.  '  ■•  '  K  iiij 
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huiic  complexa  noncft ,  vcjque  fatenduin  videtur ,  auxilium  lefticucionis  ia 
inccgruni  ad  rcfcindcndani  vendicionem  neceirariuni  eire.  Eoque  iiue  vci- 
mur.-v^fi  ea  lcm  conccdend^  reflitutioniscau(ra&:  qquicasrublic,fiwfti  rc- 
nunciacjone ,  qui  fiibellet,  li  renuntiacio  nulla  tacla  proponerccur.  Ell  enrm 
exploratifllmum,  qua  facilicace  quis  concrahic&  contrahendo  dccipicur  ac 
l.rd!cur,eadem  induci,vc  huiufmodi  renuntiacioncsadhjbcat.  lufiurandum 
aucem  eafdem  lcges  &  condiciones  rccipere  , quas  concrachis  ipfe  cecjpic>in 
quo  adhibetur  Af //.C<^  non  nMmer.pecun.  nec  impedire  rd\icutionem  li  ab- 
/olutio  impecrata  lic,quia  lic^c  poflit   ruari  line  pcriculo  falutis ,  iniquitatis 
tamen  vinculum  elle  non  dcbcu  Ego  no  ncgarem  rciljtutionis  auxibuni  hjc 
ncceirarium  forCjli  credercm  venditori  qui  legisbeneficio  iciens  &  vlir5  re- 
nunciauic,aljquaracionc  fubucniri  oportere.  Sed  vt  id  mihi  pciluaderc  ncu 
poffim ,  iUud  facit,  quod  nuUoiuris  loco  fLriptum  video  fuccuacndum  clle 
yc::ditori,aut  alij  maiuri  annis  viginciquinque,qui  delacu  iibi  k*gis  benchcJu 
abicccric.   >£quitas enim illa  qu2^  didlat  fubueniciidum  eile  vcnditon  pro- 
pter  tam  immodicatn  l.rUoncm,non  clltanta  tamquc  cuidcns,vt  poHic  ex  Cc 
induccrc  rcfticucioncm. Alioqui  non  f  uillec  neccirarja  noua  confticutio ,  qar 
proculdubio  necenaria  fuic.Icaqjcquamuiscbi  poit  renuntiationcni  eadcm 
fublic  a*quit.as,quoniam  nou  eo miniis,  imo tanto  magis larfus rcpcritur  qui 
legis  auxilium  amifit,non  tainen  fubdl  eadcm  autontas  conftitutionis  ,  cui 
potiiisquam  illia*quitati  iusreftitucionis,  fi  quod  c6petcrct,accepto  fercn- 
du  ellccNon  cnim  licutlmperatorcs  fauerc  voluerunt  vcndicon  iarlo  ,ita  &: 
ei qid bcneficio quod  propter Ixlioncm  habercpoterat, vtjnohiic.  Proindc 
nullu  poft  roiuntiacioneni  rupcrdlc  potell  lus  concedcnd±Tel\jtutionis,  niil 
cx  noua  cauna,vcpuca  fi  ea  lenuntiacio  cxtorca  iit  per  vim  aut  per  doiu  cx  fi- 
£li  qualitatc,non  cx  lola  prcci)  quancicace  £cftimandu,aut ii  minor  propoi.a- 
tur  is  qui  rcniintiauit.  Alterutrunamquc  necellari6  faccndu  vittccur,autnon 
polle  renunciari  bcncfiao nouac  legis  ,  qucxl  ncc  quifquam  vnqiia  dixit,  ncc 
rationem  vlli  habcc,auc  li  vtiljcer  rcnuncian  potelc ,  no  polFe  cam  renuncia- 
non6  refcindi  per  in  integru  rclbtutionem<xco  ipfolcgis  bcncficio  cui  rc- 
nuntiatu  cft.  Alioqui  quid  aliud  illud  ellerniiircnunciacionc  effedu  ip(b  nd 
valcre?  Qmdni  verb  maior  annis vigintiquinque  huic  bcneficio  rcnunuare 
pocent,  cum    fi  pcr  criginta  annos  taceret,f6la  ccporis  prarfcriptione  ab  co 
beneficio  excluderetur ,  vc  omnes  cofenciunt  ex  l.ficHt.^  l.omnts  C.de  prdfir»  * 
jo.W  ^©.^«««r.Cur  cnim  maior  fit  poccftaspr^frriprionis,qti3e  no  nili  tad- 
t^  remiHionisiure  cenfecur ,  quam  exprcft^rcnuntiacionis;  Aut  qu^  injqui- 
cas emcjgct, fi  poft  abicdu pcr  renuntiacion^  bcneficium noujc conftjcutio- 
nris-^i  res  ad  ea  iurisration^  ik  arqnitatem  reuocctur  qu^obtiniut  toto  iurcDi 
geftofum?Nec  fimile  cft  quodpragmaticis  &  intcrprctibusplacct ,  muhcri 
pemiict^du effc,vt Senatiilc. Velldano  tcnuntict cx  l.vt.^.pe.D.ad  S,C.  FtU. 
l.ettamn.l.ikbemM  2i.C.eo.l.v/.(^  yiuth.matrtc^  auU.C.juand.mh/iertuteL 
fS^'furtg.poJf.ncc  eo  miniis  cam6  iuuari  muhere  Vclleiano,  vt  aduerfus  ca  re- 
nuntiaiioni  inintegru  reftituatur.Ni  vc  tacea  non  vidcrimihi  verum  quod 
illi  habcntpro  conftanti,vaIcre  ciufmodi  rcnuntiatione ,  dcquo  dicam  in  lc- 
■qu^tibus.  Poirct  ecia  diflimilitudinTs  rario  flla  afferri,qu6d  Scnacufc.  Vellcia- 
no  n6  mod6  fuccurfum  fit  mulierifiuipro  alio  interced6tibus,fi  libi fuccurd  j 
vchht^,  fed  etia  diftridVa  ris^ptohibitu  elt  nc  pro  alip  inccrccdaiTt,tamet(i  nia-  f 
JiimJ^vcljnt/.j.M.indc  nr^mquc  ti\  quoft  J-Uiilm  reipondit^c::  .^.i.. 
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fenaturconfulci  quod  dc  interccflione  fcnnii  arum  fadum  cft,  excogicata  . 
probaii  poirunt,raca  haberi  non  oportere/f«i^4mW*i/  2c^.$A.eed,K^d  c- 
niniclletfaciliiis  qaam  frauJem  lenacufcoiifulco  facere/i  talcs  mulierure- 
nuntiationes  (ic  vaJerc  c,  vt  nec  pcr  in  integrum  reftituuonem  rcfcuidi  pof 
(entrAt  nouaDiocletiaMi&  Max.miani  lege,  c^uacontraheiiubus  vlcradinii- 
diam  iulhpretij  Lrfus  fubuenitur ,  non  illud  hiftum  eft  vt  proh;:  "arur  ven- 
dicorLrdi ,  li  vltr6&  fponte  ijedivelit,  lcd  iHudtaptum  vt  li  pt  nujruden- 
aam,mi!  Vifquc  caut^  contrahendo,auc  vrgcnte  rei  fainiliatis  ncwcflicatc  v6- 
derc  coa£tus,  larfus  lic  vlcra  dimidiam,agere  pofTIc  (i  velic  contra  empcorcm, 
vc  vel  recepco  precio  irem  reliicuac ,  vel  lulUmi  pretium  fuppleat.  Ncc  tamca 
illud  valdcprobo,qnod  intcrpretibus  plerilque  placet,venditorem,  qui  lci6s 
^  iullum  rei  Uix  valoiem,  Ixfus  (it  vltratiimidiam  lufti  pretjj ,  benchcium  no- 
ux  legis  non  haberc ,  hc^tei  nominatim  non  renuniiauerit  ;  quali  indignus 
lic  cui  fuccurratur,liuc  beneficium  vkrb  abiccerit ,  liue  ob  hoc  Jpfiun  palfus 
fit  fe di:opi  vltradimidiam  vt  emptorem  deciperet ,  ac poftinodum  iegis  bc- 
iieBcium  adaerfaseumimploraret.Nam  pcrmde>im^)  magis  mifcrationc  Sc 
auxilio  dignus  eft ,  qui  (ciens  luftum  rei  lux  valorcm ,  coa^us  neccllitate, 
vcndit  viliore  pretio  qiiam  fi  valorem  nefciret ,  vt  dicemus  Decad  feej.err.-f, 
San8  li  neque  coadhis.ncquc  iuftum  valorem  ignorans  vendidit,  vix  cft,vt  ptt 
tem  ci  cllc  fuccurrend.im.  lllud  certc  oinnimodo  requirendum  arbicror  ad 
cxcludcndum  illiu"»  icgis  beneficium,lluc  pcr  cxprcllam,  fiuc  per  tacitam  re- 
nunuationem, vt  qm la;fus  cft  vltra dimidiam  fciuerit  fentencjain  noua:  con 
ftitutionis,  quoniam  aliter  ficri  non  potclc  vt  ei  iuri  &  bcneficio  quod  quis  1- 
gnorat  an  ivax  compct.u,aut  quale  illud  fic,vtilitcr  renuntiajepollc  vidcatur, 
l.materiecedem  \  ^.D  de  inqffi.teflam.  Sed  non  pucofimilitMwiftingucndum* 
clIe,quomodo  quidam  diftinguunt,an  nec eflltate  cogentcijwladus  llt  vendi- 
tor ad  rcm  fuam  tam  vih  pretio  diftrahcnda ,  an  potiiis  ex  voluntaie  mcraq^ 
liberalitate.  Inaiiditiim  cnim  eft  vt  ahcui  liceac  rcm  quam  vendidit  adbone 
vlia  condiccrcjob  id  (blilm  <^iod  neceflitate  cogcnte  vendidcrit,  nifi  coadlio 
ill^  fit  a  peTl9n.iniue  yim  &  mctiim  inculeritad  extorquendam  vehditio-  - 
nem.  Ajioqui  Fuiflct illaiufta caullapetcnd« ireftitutionis  etiam  iure  veccrc, 
illd  faltem  cafu  oao  ad  coactionem  illa  immodica  quoque-  laefio  acceflillet: 
quoJ  tamcn  f.illum  elTcprobauimus  in  errorem  fuperiorcm :  Cum  vixvn- 
quarn  fucrit  vt  vibflimo  prctio  res  luas  diftrahcrc  volucrint  ,nifi  qui  cogen-"*^ 
tc  neceflitatc  venderent.Ncd  ctli  adinittercm  ad  refcindendam  vendiuoncra ' 

caulla  iinmodicx  Ixfionis  nihil  obftante  reuunuauoncpoflclocun)  cfle 
^(cfticutioni ,  jion  ramen  ftatiip  cbnfcqucns  fiej^vt  c^iptor  fru<ius  omnes  a  lcj^. 
pcrcepcosredd.re  compelacur.Nam  quod  proj^iiiho  capi:e  dixjmus,eam  re».  -r 
Ititutio«um  omnium  nacura  clle ,  yc  non  miniis <|uod^ad  frudhis  quam  quod  \ 
ad  rem  ipfain  attinet,omniainpn'ftinum  ftatum  tc.iu<;i  oporteat,non  poteft 
adhunc  c.ifumpcrtinere,in  quofciIicctdatuireftitutio,non  ad  relcinden- 
dum  contradum  ipfum  vcnditionis ,  fcd  ad  refcindeiidam  duntaxat  renun-  - 
tiationem',  qu^  fi  ftdVa  non  cflec ,  ir.m  probauimui  eas  iudicis  partes  fbre ,  vt  •* 
noii  alios  fiuftus  ab  emptore  reftitui  iubeie  dcSeret  ,quam  ^utfs ipie  poft  c6 
tc(tationempercepilIet.Quisenim:Equum  f  utcjjvc  nicliot^it  condicio  ^^Vif.^ 
ditoi;isrationc  ^uJjluum fibcncficio'lc'j:;Lsrcgiui,iJaiictir,quim  fincn  reniuv  " 
tiallet,?    plus  iuris cnni  habcre  ob id iolum  quod rcnuntiauent  ?   Atqui  fi 
rcounDationuI!.'^  ^Az  cllct  jhaUVvt  veiiditor  adboncm  ad  hoc  duniaxat  vt 
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emptor  vel  rcni  rcJdere  pretio  reccpco,  vel  iuftum  preaum  fupplcrc  cencre- 
cur ,  linc  vUa  txudtuum  rcftitutionc ,  quia  nequc  dc  tiu^^ibus  quicquam  ab 
Imperatoribuscor.ilitutum  cft  ,  neque  eX  iuris  racioue  confticui  potuJt  ad- 
uerlus  eum  qui  bona  fide  &:  cum  lufto  titulo  Kru^his  fuos  fcgllcc.  trgo  hte- 
nuntiado  inccruenerit,cijm  hoc  miniis  iuris  habeat  venditor,  quod  audicn- 
dusnon**'  . i ira auxili um rcfticutionis, non debet  in  eoplus  iuris  habcrcvt 
fru^Viisai.wclicemcontcftatam  perceptos  petercpofljt.Nihil.n.aliud  lutisei 
adtcrc  rtili  cucio ,  nifi  vt  m  eum  ftatum  venditoi;  refticuatui  in  quo  eClct ,  non 
fi  noii  concraxif let,feJ  i\  beneficio  lcgi«  non  renuntialTet.  Non.n.plus  reddit 
reliimcio  qaan^  aUhilcrit  la:ho,id  eft,ea  cauila  qu:r  inducic  refticucjoncro.la 
propofito  autem  tdlitutio  competic,&:  iiecenaria  eft,  non  propter  Ixlionem 
jn  pietio  ,  fed  proptcr  lUi  qu^  intcruenit m  eg  quod  legis  bcncficio cx  cauT- 
/a  immodicar  raUiouiiCompctituro  renuntiacumfuit.  Sola  igitur  renunui- 
tio  pcr  reftitutioneui  rcfcii;ditur.   Planc  quod ad  iruifluspeitmet  quipo/1 
conteft.iuonem  perccpti  funt,nemodubitatquin  vcnditori  rclUcuendi Juic, 
vicilHmquc  vfura?  pfptij  cmpton,  quia  poft  iitcm  contelUcam  poflellores  o- 
mnes  funt  pares,id  cft>  pio  mala*  fidei  pondforibus  habcndi,/ /ed  ct/ilc^ti^ 
§./f  antc.D.de  petifjirrc.  Plerumque  tamcn  folct  compcnfauo  ficri  fru^uiu 
cum  vfuns,ad  concutrentem  vfquc  vfurarum  quincuiicium  quantiutem,  vt 

&c  in  l.minor  ^o.^.vlt.n.di  minor. 

^  __  ___  _  _ 

Ve minorc ^ui petita  propter  Atatcm refinHticnCtncc probata atate 
probauit  mmodtcam  l^fioTtcm. 

V  M  reftitutio  qux  minoribus  annis  vjgnitiquinque  JaiJ  iokt 
propccrlubiicum  xcays,  non  alicct  competat,quijii  Ji^'  mi- 
nor  artas  &:  Incfio  aliqua  ptobctur  /.  nam  po/i-en^HAm  14«  §  jf-/» 
miftor.D.de  iureitir.  cucnit  plcrumquc  vt  qui  ex  caulVa  &i  pri- 

  uiicgiominorisa*tatispctitrcftitucioncm  ,allegccetiair.  Ix- 

'fionem  ,  ncc  cani  laiuum  qua:  cum  ataus  faudrc  c6niun(fla  fuliiccrct  ad  in- 
duccndanj  rcftitutionem  ,A:d  ill.tm  cciam  proptcr  qua  i^quum  cHetmaioa 
quoquc  fubueiviri,id  cft,qux  imi  imiiVodica  &:  vltra  dimidia  lufti  pt6uj.  Ec^» 
cnim  ex  ca  caufla^li  pragniaticis  crcdiinus,reftitutio  competere  periiidi  pol- 
fct  adrcfcindcndam  vcndicioncm,cciam  non  probaca  mmoria-tatc  :po  teft 
lamcn  minoris  intercflc,vt  tanqiiam  minor  potius,quam  quali  maior  impe- 
tretrcftitutionem,quiaplenius  cft  &:  fauorabilius  auxihum  rcfticuuonismi- 
iiotum,non  mddo  qu6d  ad  fiu£^usVnediotcmporc  pcrceptos  attinet/eauv 
dilm  ea  quac  \  nobis  iil  (upcrionbus  coVJti^i  ptagiliaticos difpucita funt  -.(ci 
in  eo  ctiam  maxifiie-,  ^i^^^d  minori  rdbtutoipfa  rcs  qux  aliquando  minoris 
fuit,  reftituenda  cU  ptxcffif ,  nec  auditu^  emptor  fi  iuftum  prctiuin  fiippicre 
hialic.  Intercft  lumqiie  niinoris  rem  pouiis  habcrcquam  vedidit,cum  vcn- 
dere  non  expcdirec.  Quod  in  maiorum  reftitutionibus ,  li  qua*  ex  caullaini- 
modica:  Islionis  compcccrcpollunt  ,diucrfum  eft.  Datur  enim  eniptori  clc- 
CVio  iufti  prccij  fupplcndi  fi  ij  niaiir ,  qu^m  recepto  pretio  rcm rcftitucre /.i. 
&  l.ftvoUntate  S\snfin.  CJderefand.'vcndit.Acc'\diia,ut6  aliquando,vt  defi; 
ciat  ador  iu  pfciiaXione  mtWitis  xtticis,ptobct  verb  immodica,&:  vt  vocSc,e* 
normem  la:hohem:quo  cafu  dubitari  folct,an  obtinerc  dcbcat  ha£^enus  fal- 
tem,vtiuie  nrlioris  cogere  poflltcmptorem  ad  rem  rcftitucndam,ni  iiiftum 
prccium  fupplcrc  maiic.   tc  pragmaticorum-  wrofc  reccpiuin  cft 

cam 
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varh  edd  inter  huinfmcdi  refticutiones  coniun^onem  &  adfinitatem ,  Tt 
Tjiii  lure  minons  relticui  i'on  potcll,  reftitui  tamen  debcat  iure  maiori$,ri  ea 
probaucrit  quar  maion  ad  vi^onaiii  (atiseilc  polIenc.Quodmihi  videtur  cu 
iJs  cjiu:  lupraconttituimus  maxinn^  dj(lentire.  Nihil  cmm,  meo  iutlJciojCO- 
mune  autunule  habcnc  rcl^icuciones  mmorum  cum  rcllicuuonibus  maio- 
rum.  Mmori  qai  iullam  habet  caudam  pecendx  rcllicucionis  ,  resipfa 
qua:  pjucur  rcllicuenda  ell  cum  firudibus  omiubus  ,  id  cft  ,  iis  etiam  qui 
ante  hcem  conteilatam  percepci  fuerunt.  Maiori  ver6  non  alitcr  rciu- 
CLicnda  rescft  quam/icmptor  luitum  pretium  fupplerenoht  :  coquecafu 
non  fru^us  omncs  m  reilicucionem  veniunc  ,  ied  ij  tantdm  quipcrcepti 
funt  poil  coiueftauoncm.  Qupmo..o  crgo  ficri  obfecro  poteil ,  vt  quj  can- 
quammmor  reftitui  voluic  ,  canquam  niaior  reilicuatur  ?  Nam  ctii  can- 
quammaiorcgiilctexcanlla  immodjcx  la-lionis  ,  ncccamen  cmpcori  ele- 
^onemiuili  pretij  fupplendi  reliquillct  ,  mal^  proculdubio  egillc  vjdcre- 
•  tur.  Egiilec  enim  cor.dicbonc  cx  lege  concra  eam  formam  qua?  ipfa  legc 
conilicutacllct.  Inquo  ctiam  vidco  pragmaucospaflTmcirare  ,  quibus  vi- 
fiim  ci^  fudiccic  vt  rcftitutio  lolarci  pecatur  proptcr  immcdicam  laiioncm, 
eaqnc  hriioprobecunquaii  elcdioilla  fupplcndi  iufti  prctij  quam  lex  cri.*. 
buit  emptori ,  pci^dcat  pocuiscx  ofHcjo  ludicis  quam  et  itue  a(Shouis.  Cum 
t.imcn  in  c^cciisomiubus  caulliscxquibus  non  prjeciscaliqujd,icdaut  hoc, 
aut iUud  dcbstur ,  ceni  lurjs  iit mal^  agcre eum,&:  cauila  plus  j>etere  qui  al- , 
teram  rcm ,  non  ahetutram  pctic.  Inpropolito  enim  tai.to  magislocumid 
haberc  debct ,  quanto  minus  iuiis  habcc  vcnditor  ad  lem  i]unpi  vci  didic 
rcdhibendam ,  quam  ad  peccndum  iufti  preuj  fuppIemencum.Nam  rcs  ipfii 
i^iLV  iam  vcndiu^  alienaca  eil ,  non  poceft  prius  dcbcr)  quam  vendiuo  rei^ 
ciira ,auc falcem  rciohuallcircfcindi porr^  autrclolui  iaquit,quardiu cm- 
ptori  laluaeft  elcctio  lufti  prctij  fupplcndi.  S!qu?dcm  ea  fuppiccio  nt»n  fic  nili 
cx  caufla contr.idus  ,&  lubliltentc  vcndicione ,  qua  iam  rciciHa&  rcAiiuia, 
dcprecio  anipiius  quaTcndum  nihil  cflcc.  Ulud  ergo  poiius  admiiudcbe- 
rct  vt  vcnditor  ab  empiore  peccrcc  folum  iult»  prccij  fupplcn.encum ,  ac  re-" 
cuionce  cmptoie  ,tum  dcmum  quall  conlcnfu  cmpcons  rcfokiia  vcndjtrore 
ageret  adrem  refticucndam.  Ciircnimh.abeamus  verditioncm  proreiciA 
Sc  refoluta  ex  lolius  venditoris  agentis  voluncace  ,qjfcandiu  in  cmpcoris  at- 
bitriolcx  rchnquitan  ftare  venditioncm  veht  F  Annun  pia-poiteia  lilaa. 
gcn;ii  racio eft,  &  conlequcntcr  indigna  quar  admittacur  >  Dcnique  cuir.  no- 
ua  illa  Impcracomm  conibtutio  foh  humanitatc  &  arauitate  mtatur  jh?  em-  * 
ptor  immodicc  i2cdatur,quis  non  videc  ita  demum  poilc  rcduci  rcm  ad  iliam 
xquitatem,  il  quod  lufto pretio  decft ,  nippleatur^  non  ctiam  ii  rcs  ipfa  qu*  „ 
v6dita  fuit  reddatur ;  Hoccnimcafu  cancum  abeft  vc  reuoccturicgoiium  ad 
fuam  apquitatcm,vt  exconcrarioquod  contradum  hicrac,diflbluatur :  quod'. 
.'ipfuni  ficrec  Civ.c pcriniquc  niii  ex iplius empcoris  voluncace  fierec ,  in  cuius 
poteftatc  fiiicfacere  vc  concra(f>uscenerec,nec  diifolueiecur.proindp  non  Co^ 
liim  ^qiucatisjied  eciam  iuris  rauo  facit,vc  ex  cocra^u  agi  cporceac  pocius  Qc 
'fnusqiikm ex diftradlis ,  aut  ii mauis ,  ad  concraftum  adimplendam  ,priii$ 
quam  ad  dillrahendum.Quamqua  non  infic:or,(i,quod  pleruquefic^adtr  di^' 
.  cat  probicque  fcimmodice  Ulum  elle  ,cx  eaque  cauila  pecac  iibi  rcm  fuam 
.leftitui  txhc^^dncxolegisfecundiCderefctfid.vepdtt.^oAQ  id  fufficere  vtrit^ 
fcchrque  egifte  exiftimetur ,  vt  quod  per  cclationem  expiclUim  eft,proiin\- 
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pliciter  cxpreiro  habcatut.  Lcgis cnmi  bencfido  impluraco  calunioTum  fue- 
nt  ex^ftimare  contraiplius  legis  fonium  agcre  vendjcorcm  voluine:iicc  aliae 
hoc  cafu  mdicis  partes  elfc  poirunt,quam  vt  legis  vmi  &  potdUtc  rcquacur , 
coi:demnaco  cmptorc  vt  vel  re  rellituat  vel  iuitum  pretium  fuppieac:  vcrun- 
quc  enim  xquc  prmcipaliter,licct  alternatiuc,vcnic  &  iii  adionem  &:  iii  coci 
dcmnatio"d:Qiu>d  li  admittcjidum  ciretalcerum  elle  in  obhgacione ,  alteru 
in  pijellationc  &c  offiao ludicjs.dicerem  pouiis  in  obLgationc  &  a6bioneid 
contmcri  vt  lullum  prcdum  fupplcretur ,  ui  prarilationc  vccb  &  oftiao  ludi- 
cis,  vc  nolentc  emptorc  luihim  fiippicre  preuu , rcs ipfa  cumfru6tibas  re- 
Ibtucretuc.Aiquc  minorquicxcauila  minorisafcatis  pccic  refticuuonem,nd 
modo in  id agic  pr.vcisc  vc  rem iplam  iiabcat ,  Ccd  cc:am  icaagic,vc quamuis 
non  exprimac,  hoc  iplo  camen  quod  agic  cai.quam  mii.or ,  dcnegcc  empcoD 
lupplcndi  iulti  precij  cledio;iem:quq  lcilicec  numquam  cribuitur  ci  qiii  a  uii 
nore  Ixfo  conuenicur.Nam  quod  pr.ccer  qtaceni  allegatcaam  Ixhoncm^noG 
c«')  perciiKt  vc  propccr  Ixlionem  (olam  rcilicui  vclic,lcd  idcx  ncccfliacc  facc- 
rc  cogicur  ,  quia  nec  fol.i  xcas  linc  Ixlionc  prodcilcc.  Pocdl  auccni  probauo 
ixlionis  immodicx,  &  qux  ilc  vlcra  dimidiam  lulli  preti  j  prodcile  adlori,ali- 

3uando  eiiam  vc  relkicuacur  unquam  minor  Faciliiis,qu^m  fi  non  cam  gran- 
is  Ixlio  probarccur.Nimiru  li,qilod  Ixpe  accidic/lubix  iint  ,&  in  vciamque 
partcm  xqualcs  xcacis  probauoncS;Edi  enim  omnino  incubic  minori  vt  rta 
tcm,cui  luccurri  vult,prqcisc  ptobet,quoniam  hac  partc  cemporacomput^- 
tur  dc  momcnto  in  momcntiuri ,  vi  lcx  ait ,  non  lcuii  tamen  prxfumpuocft 
qubd  minoK  flicnt  potius  quam  maior  is  qui  tam  graui  l^fione  iiiiurjam  (ibi 
hcti  paflus  lit:Ell  cnim  &  taciluis  &:  frccpcncius  vt  minor  luc  in  re  guam  vt 
maior  decipiatur,  ficut  Sc  mult6  qquius  ci\ \i  ei  qui  tam  magno damiio atfc- 
clusellfubueniatur,quamci  qui  mmorcm  allcgec  Iqlioncm.  Concludamus 
ieicur  ficii  nul  lomodo  polfc  vc  rcniedia  hqc  impccra  dq  rcibtutionisexcauf- 
^  (a  minoris  qtatis  &  immodicq  l^lionis  limul  concurrant ,  non  magis  in  pct- 
fona  minoris,quam  fi  maior  ille  eilct ,  qui  rdticutionem  poflularcc ,  nil»  ior- 
taflis  co  modo  quo  cciam  cotrari^  ai!!^iones ,  codcm  iibclio  proponi  polfunt, 
idcft  fubordinatc.aut  potius  alternatiu^,vtfi  ador  m  vjia  dctcccrit,aliam  ial 
u4  habcat  in  qua  obtincre  poflit.  Idque  coniilium  vt  tuuflimum,tta  optimfi 
cft,  &  ab  iis  minorjbus  haud  dubic  amplcdcdum  qui  qtatisfux  probauoj:e$ 
minus  cecias  fic  exploratas  hcbcnc^ 
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De  cumHUtionecondiliiomj  ex  Can.redintegranda  ^.quxft.!. 

CHmcondiElione ex  l.x.QAc\t\Q.\ci\A\x.,  \.*g  : 

1  cui  pcrluafum  ciit  quod  nos  proximc  diiputauimu^ ,  atixiiiu 
rcilitutioius ,  quod  minoribus  aljquomo4p  dcceptis  copetit, 
non  poilc  concuircrc  cum  ca  adionc  qua:  maioribus  datiir 
ex  cauila  immodic.x  &cnonT)is  Ixnonis  ,  mulib  fociliusis 
admittet,quod  nos  nunctradbandum  proponimus^condi^bo- 
ncm  ex  Cnn.  redintegrantU^.^uiffi.i .  ajmii\2ii  non  poilecum  ea  condicbo- 
nc  qnx  ab  Impcratorjbus Dioclctiano  &  Maximiano  itiduCta cft  inl.x.C. dt 

refiini' 
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7      rtfcind.vendie.  Prior  eiiim  ilU  contlidbo  quam  ius pontificium  induxit  non 
?      mod6  concra  fpoliatoicm  ipfum ,  fcd  etiam  contra  ceraum  qucmlibet , 
'      deoque  ll  mulus  credimus »  bonq  Bdei  pollellorem ,  tam  amplas  dc  Fauora« 

*  biles  habct  prqlUtioues ,  vt  probaca  (pobatione cx  parte  adorjs ,  &  pollc/^ 
^      lione  exparce  vei  ,  non  polTic  reus  non  condcmnarivc  rcm  ipHim  przci- 

*  (c  refticuac  ,  &  quidcm  cum  frudibus  omnibus  ,  id  eft  fmc  vlla  diftin- 
^  dboneeorum  qui  percepci  llnt  ance  vclpoft  litem  contcftacam.  £aver6 
f       condidio  quq  maiotibus  dacur  ix  LiX,de  refnnd,vendtt,  neque  contra  qu^- 

•  libecpoilellbrem  compctit ,  fcd  contra  eum  duntaxat  qui  ip(e  contraxic ,  vt, 
^  nos  probauimus,  ncquc  ad  rcm  ptqciTc  rcfticucndam ,  fcd  ica  vt  falua  lit  em- 
^  ptori  clcdlio  lufti  preci)  fupplendi,  li  id  malit,nec  denique  ad  fru^his  omnes 
^  repetcndos,(ed  ad  eos  duncaxac,quos  cmpcor  a  die  lius  conceftac^  percepc- 
^  rit.Qu^  trcs  iniignes  diHerentia*  fiuic  incer  vcramque  condi^onem,  &  eiuf^ 
■       modi {anc,vt  cumulatiop.cm  illam  quam  nos  ficn  polle  negamus ,  nullomo 

•  dopatiantur.   Idque  is:  ex  pragniaucis  nonnuUi  tatentur,  quibus  iurifpru- 
dentianon  prorfus  dcfpcdVui  aut  ludibnocft  :eofcibcet  cafu  quoininte-  • 
grum  rclbtucio  ( iic  cmm  appcllant)danda  fit  cxcauifa  enoraiis  duntaxac 
If^nis.Diftinguunt  riamquc  omnes  quotquot  funt ,  lariioncm  cnormcm  ab 
enormiflima,niterpretances  cnormcm  illam,  qu^  cft  vltra  dimidia  iufti  pvc- 
cijjCnormilTimam  verb  eam  quq  cxcedit  beilem,  vt  puca  fi  quis  rcm  dignam 
ircccncis  &  decem  aureis,emcri  c  cencum.  Huiufque  diftin(^onis  racioncm 
illam  adterunt,qui!)d  ficri  nequcat  vt  cnocmi(Iima  ilia  l^iio  no  inducar  pr^.« 
(umptionem  doii  cxpropoiito ,  quinimb  probationem  plcniflunam  doii  iii 
rc ipfa  qui  dolo  cx propolito  non  male  coparaiidus  vidcatur  ex  l.fitptu  cum 
altter^,  D.de  verhor.ohltgat.  Dc  quo  quia  lam  facis  mulca  contra  crrorem  i- 
ftum  fcnpfimus  Decad.\.non  erimus  nic  in  eo  reicllendolongiorcs.Hoc  taii 
cilm  monebimus,  nouam illam lmpp.conftituuonem,qua:  maioribus  vltra 
dimidiam  iufti  pretij  larlis  ita  fuccurrcndum  putauit,  vt  camen  faluam  iis  re- 
liqueric  fupplendi  luili  prcdj  elcdboncm,  nullam  omnino  huiufmodi  di- 
(iin(5bonis  conicduram  prxberc.  Nihil  enim  aliud  cxigic,niii  vt  venditor  l^- 
llis  fit  vltra  dimidiam  iufti  preti j ,  humanumque  eilc  ait  vt  boc  cafii  cmptor 
vcl  rem  fibi  venditam  rcftituat  rcccpto  prctio  quod  dcdit  ,  vcl  iuftum  prc- 
cium  fupplcac  An  non  vcrb  hoc  ipium  tantb  humanius  cft  quanc5  graui(^' 
l^lio  inccrucnerit  ?   An  putas  potius  inhumanum  fore  fiemptori  quicaoy  ^ 
grandi  larlione  vendicorcm  dccepcric,clc<fiio  aliqua rcLnquatur  /  Atqui  non.  * 
habec  vendicor  quod  conqucracur,  cum  eligencc  empcore  jufti  prccij  iupple- 
Cionem  res  ad  fliam  ^uicacem  rcuocacur.  Iniquicas  enim  qu^  dac  cauifan) 
refticutioni ,  in  eo  cancum  confiilic  qubd  prorfus  vili/Iimo  precio  res  diftra-^ 
^fucnc  Ea  vcrb  iniquitasconigitur,  ciim  emptor  aut  iuftum  pretium  /iip- 
plereautcem  rdlitucrecogiuir.Ncccomini^s  camenihiduumintere^per»  f 
ceptorum  lucrum  cmpton  faluumeftc  conuenic ,  cuni  imputari  magis  poA 
flt  venditoci  cur  lure  luo  vfus  noniic  ,neccitiuspcticiitcontradhimTeduci  ^ 
ad  ^uitatcm ,  qiiftn  emptori  cur  in  precio  venditorcm  tam  grauiccr  dece-A 
penc,  qutxl  illc  putarc  pocuit  &:  debuic  fibi  licerc  i.in  caujft  lO.  $.  idgm  Pom^ 
porjsMj  D.de  rntnor.l.uem (i ii^^.vlttm.D,  /or^/.quibus  locis  quod  aiunc  lure- 
confulti  licere  contvahentibus  in  emcndo& vendcndo/e  in  petiodccipc-^ 
re ,  dc  quidem  naturaliter,id  eft,  ica  iercnte  non  /bhim  naiuraipia  tradlacus' 
cmpti^  vcndid»£cdeuam  naturalipcopeniionc  corum  ^ui  adeniendum* 
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aut  vendcndum  accedunti/.yi  S.C.derefiMd.ven(i$f.ld,mq\iiy^ent- 
ralitcr&  indiftinft^  tradicuir»  clt  iiulla  lac(ionisc]uantitatctaxata,id  eil,  noii 
adhibitailla  diftin€tione ,  An  intra  autvluadrfuidinm  iuftipretij  Ixfiisiit 
vcnditor ,  licat&  lex  Imperatoiia  qua'  vcnditori  vkra  diinidiani  iufti  prctij 
Ijrro  fuccurnt ,  non  diftingiiit  an  bcllem  quoquc  prctij  ca  Ixtio  cxcedat  nec- 
nc.  Quodciiniitafitjncc  nos  dillingucre  dcbcinus  vulg./.^^/?rtf//<7  8.  D.Je 
Publician.  in  rem  a^.  Et  fan^  quod  pragmaua  poft  nonnullos  interprctes in- 
duxcruncdc cnormiffima  larlione,vt  tunc  interucnille  videantur,cum vltr^ 
bellcm  iufti  preu j  venditor la-fus  cft  ,  ron  iolOm  iine  legc  eft , ied  cuam  fme 
rationc.  Sed  illud  multb  nugis  ,  quod  addunt  ex  hac  caulfa  contradhmi  ha»; 
bcndum  elle  pro nuUo  6c  inTccio,qucmadmodum,inquiunt,li  dolus ex  prc^ 
polito  interucnillet.   Nam  ctli  poncres  dolo  malo&:  peflin-io  emptoris  cir- 
cumfcriptum  veudicorem  ,  non  in  eo  quod  vendidillcc  (  faccrct  emm  ca  rc? 
nuliam  ipfo  iurc  vendjtione      eUganter-j.ff.de  dolo)  fed  in  eo  tanuim  quod 
viliHlmo  prctio  vendidilfct ,  contraftus  tamen  ipfo  iurc  fubiil\eret ,  fatilque 
eftct  ^'quitate  iudicij  bon^fideihadbenus  purgari  doiumvt  vcnditori  con- 
ucnto  luftum  pretiuin  fupplcrecur.  fd  enim  iam  olim  non  fulum  fn  iudicio 
de  doccquod  omnium  maximc  bon^  tidci  crac,obtinebat  /.yJ"  res  ^fltmataiz, 
^,ft  Tnuher. D.de  iur.dcft.  fed  ctiam  in  datione  in  folutum,qu?  propius  acccdit 
ad  vcnditionem  i./i <juii  alutm  ^6.in/tn,D.defi>/ut,Eim  contra€bu  diuilionis 
qui  arqu^  bon^  fidci  fcmpCi*  fuit ,  vtpote  diuifione  ipfa  viccm  cmptionisob- 
tincnte  l.i.Cod.commun.  vtr mfif ue tHdtc. \\dcm  lmpcratores,quoruin  cHdtSd 
lex  3..Cod.derefiind.vendit.  apcric  refcriplcnint,ncc  noui  iuris  contlicucndi, 
fedvetetisconfcruandigratia,illoetiam  cafu  quoper  fraudcmvcJ do/ura,a- 
deoque  pcrperam  dummodo  line  iudicio  tadka  diuifio  lit ,  fubucniri  niaiori^ 
bus  oporcere  :  An  vt  a  diuilione  prorfus  recedaair  acfi  nulla  fa^a clTet:  Mi- 
nim^ :  (ed  vt  quod  inarqualicer  fackum  elle  conft  itcrit ,  in  mclius  refom^etur, 
l.masorii>Mi,^.Cod,comm.vtriu/^ue iudic.  Nimirii  <jquitate  ipfius iudici) ,  quii 
vt  iex  ait,  iudicium  bonq  fidei  cft ,  in  contradibus  autcm  qui  bon^  fidcifuiit, 
etiam  maioribus  oBicio  iudicis  caulla  cognita  iura  publica  fubucniunt ,  /. iJt 
C07UraSlil>tu  ^.Cod.ex  tjuth.cakf.maicr.  quia  fciUcet  bono &:  ^quo  non  conue- 
•oit  aut  iucrairi  qucm  ex  dainno  aiterius,  aut  damnum  ientire  per  altcriusbt 
Qfum  l.iHrefuccur/umC.^.vIt.D.de  tur.dot. Adeo  vt  nec  llt  hoc  caiu  neccllaria 
iliincegrum  reftitutio ,  quia  quod  poteft  ^quitas  rcftitutionis  in  c^teriscauf 
iis,  id  in  bon^  fidci  iudiciis  oHicium  fbium  iudicis  poteft ,  quandiu  acliobo- 
ii^  fidei  competerc  poteft  ,  vt  non  obfcure  innuit  atSa  /f  v,  /»  contraSikuu 
Itaquc  qquitas  ilia  quq  facit  vt  vendkori  tam  immodicel^fo  fuccurri  c^a- 
teat,non  iacJt,cdamli  vlcra  beifcm  Iqfusproponaciir,  vtconuadlus  habcatur 
pro  infi:dko,(ed  vt  habeacur  pro  impcrfcttoquouiquerelormatusiit ,  &r  pcr- 
te!£ius>iiue  agcndo  condiclione  ex  l^l.  C.  de  )efc.vendst,  iiuc  excipioiido  9qui* 
tate  iudici jj/.j.  C.tfuih.ex  cau/f.maicr*d.t.yCxcmmun.  vtrtufi^ue  ludic*  Aut  vc 
rjefcindatur ,  iris  qiii  dolum  admilitiudicio  bonq  fidci  conuentusnoliccon- 
iciitire  vt  ad  fuam  a-quitatcm  rcs  reuocctur»  quod  fit  in  v^hditionc^li^ciiiptoc 
vcndidiudicio  laceflitus  anccfoluturapreduin ,  pr^-ftare&r  fupplcrc  iuUutn 
noliti£qui/limfjm  fan^  ell  detcrior^i  elle  conditionccius  qui  in  conuacti^' 
bon^  fi  Jei  doiu  adnnlit,qu3m  cijus  qui  b>ona  hde ,  licet  magno  luo  ct' '     '  ^ 
i^m  gcn'erit: Dctcdorcm,  inquam,non  in  eodunLaxat,tju6d  c6tra£bus  i k-i».  , -. 
lipncm  pcr  uimtcgtuuiiclULUtioncm  ex  dolitaulla  inuituspad  eog3tur,Ied 
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in«<3edanl  quocl  ^ucknr  dmnestS^cuere  debct ,  r  rr  nf  r  iti  aifa|J5dr.^iX<[>liL>'i 
^ir^^^^^^-^-llli^SiWniicn  dolo  nuljt>  mtetuenicnce  fuos  f^cerfct  lure  bQa9;fi 
cki  pol!efl^rifcqi|i«caLurnque  iAfio  in  pretio  adeile  propono^i,  pfiiptfci^ 
eiuui vei^um^ft^tliD^  ait  IdffiHs  lo.C,  eo.ttt.  dolu  cinptoris  eztquaUtace  fiifltiik 
,  nipiict  quantiute  pretij  aiftjniaiidum  ellc.  Longtquc  alia  Vlpian;  fentenqa 
eft  in  d.l.fi^ms  cum  ahter      n|fi1#^.»%.^  ift/Hfer(ttte  yC.dt  tUiOjSi  fcrt- 
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ERRORPRIMVS. 

i);  Mmfione  in  ^ua  Ufio  interuenit,   :  -  / 

,  Vo  N I A  M  d)uilio  eniptionis  vicein  obtinct  /.  i.  C.  cdmmtm^V' 
trtuff^  tuMc.Cicut  Sc  permutationis  /.  fifi/ia  Jo.i.Ji pater.D.fa. 
ercifc.  neinodubitat  quin  excaullairuinodicx  LTrionisfubue- 
nienduin  C\t  ei  ex  condiuifbribus,qui  dcceptus  eft,euamfi  ma- 
.or  ^io^onatm l.matonlfw ^.C.commHn.vtrM^lft  i«<^.ExempIo, 
inquiuritjvendjtionis,!!^  qua  hoc  ipfum  a  Diocletiano  &  MaxjmiaiU)  confti- 
tiitu  eft  in  ii'C  de refc.vend.  Sed  qua>na  Ixfio  requiratur^  vt  in  integrum  re- 
'ftitutioni  aduerfus  diuiiionem  locas|iat,quomodo  pragmatici  loquuntur, 
v<^ut  vt  contraflus  in  meliiis  rcfbrn^tjirj  quat  torundem  Imperatorum  vctba 
fantid.f.maion^H^,  non  fatis  confta^lci|er  iyrij  interpretes,  nedum  iiiterpra- 
gmaticos.  Edi.  n.^ccurfio6c  plcrifopeexantiVpiionbusinterpretjbusvjTum 
eft,ad  cxemplum  vcnditionis  nonaliter  (ubueniendum  cileei  quif^fuseft,' 
"quam  fivltra  iufti  pretij dunidiam  Ijrfus  (it.MuItorum  t4men,praf/eriim  pra 
'  gmaucocum  aliuu  ludicium  eft, cxiftimitium fufficcrc poflc  ad  cocradu  re- 
lcindendunijfi  ad  quarum  vfque  iufti  pretij  l2|^iii6prqi»etur.Qui  fentcntiam 
in  Gallix  tribunalious  receptimmam  efte  refert  ImDertus  mencIuridio,con- 
tendens,qnod  magis  eft,non  cfle  cS  a  iure  /cripcoalienSi  exjititb.  contra  ciim 
rogatuSyCad  S.C»TreheU.\h\  fcripcu  eft  ex  luliiniani  NoueLio^^caf.  i.  cum 
qiiis  rogatus  fuerit,vi  iine  liberis  dccedens  quod  tuiic  ex  hcrcditaic  /upereft 
rcftituat,quartam  eum  infticutionis  fideicommillario  reftituere  compellen- 
4um.  iylouetur ex  ratione  jlII i  generali  pofita  in  tbSla  /ege,maiort^Ms,  ^tuM 
,    in  hona  fidfi  iudicijs  <juod  indtquaitter  faH^m  effe  coffiterit ,  in  me/ius  refirma^- 
ttir.    Quis  enim  negct  ina^qnaLter  fadam  efle  diuinonem  ,  etiamfi  non 
vltra  dimidi.im  VxCio  inceruer.erit  ?    Scd  lamen  fiea  Tatiodnatio  rc<^a 
^  coii/e^u(m^  (ieiyt&  vendicori  HitrudimKijaiii  lalo^eadem  rationc 
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fubucniri  arquum  Cit  ,c\m  iudiciom  cmpci  Bc  vendici  non  minils  honx  fidei 
fiVy  quam  quod  cx  diuifione  fada  compccit,&  confcqadtcr  ratio  illa  gcncra- 
lisadomniabon^fideiiu<iiciapcruncns,nonminiisad  cmpcioii^  &  vendi- 
don6,qu^im  ad  carccros  bonaf  hdci  contradus  accommodari  debeat.  Quarc 
rccderunt  qui  pucentcam  faltcni  laflioncm  in c6tra6Vudiuilionis  reformj- 
docxigi,qujc  lulti  prctij  qricnti  cxccdat,autcertexquet,m.ixinid  fi  non  inicr 
fratrcs  a«;atur  intcr  quos  xqualitas  cxadior  (cruada  dl ,  /.  inttr plios  n.C.fh 
mi.frd/c.Ced  intcr  alios  fiuc  coheredcs,  iiue  connnuniu  bonoru  cddiuirores. 
Scd  i^is  quoque  iUnd  6bftat,quod  cl\m  eadcm  diuif!onis,qur  atioru  bonxfi- 
'd<i  contraauii  ratio  Coftituacur  indJ.m4iortffM^  certum  umc cft  vfididoi  c 
non  magis  reronnari,ti  ad  trient6  v(quc  iurti  predj  l.i:rus  lit  venditor,quam  li 
ad  quadrantc  duntaxat,requir(que  omnimodo  vt  vltra  dunidi4  lafuin  (cco- 
queratur.  Scio  pofle  noncleg.incer  diuihonis  &:  einpcionisdiuerfam  inco 
cofticiii  racion6,qnbd  qui  diuiduc,non  id  agiit  vt  alcer  alcccum  in  preao  aut 
pocith  valore  djuidcndarum  reru  circumfcribant,  Ctd  vt  fua  quifq;  portionc 
quou  &:  quantacumq",  tandfi  illa  rit,integra,nec  aliud  pr^erea  quicqui  coi> 
Kquatur.Ac  qui  acccdunt  ademendu6cvcnd6du,co  aiiimo  funt,vtaltctal- 
leru  in  pretio  quantii  fieri  potcft  decipcrc  vclit ,  emptor  quidc  vilius  compi. ' 
rando,veditoraut6  cariiisdillrahendo/yrfo/«f4/f /.C.  dertfcind.venJiit,\t- 
£ucnimucr6  illa  fempcr  dubiudo  manct,qu6d  in  dt^-  /.maiortJrM  fic  loquu- 
tur  lmperatores,vt  lignificent  non  iure  aliquofingulari  quod  iniudiciisdi- 
uifonis  obdneat,(ed  cx  iure  comiuii  omnium  bonar  fidei  iudiciorum ,  /icjuid 
inarqualicer  fadVu  ellc conftiCcrit,id  in  mclius  rcformari  oporcere.  QuM  /i  iti 
eft,non  facile  defcndi  auc  explicori  poceft,in  quohac  paice  diuifio  dj/feraci 
vendicione.  Egolong^  aliccr  quam  ab  incerpredbUsautpragniaocis/iocii/^ 
Guc  fathi  fic,loci  U  hac  diftinicnda  clfc  arbitror.lllud  imprimis  (Utv\o^uod 
faciic  omncs  admittcnt,licct  pauci  animaduertant :  Difierre  bonac  fidci  mdi- 
cia  ab  iis  qua:  r.os  ftridi  iuris  appeUam*,cuni  in  aiiis  quam  plurimis,tu  ineo 
maxim^  ,quiKl  in  ftri(Jiis,fi  neque  dolus,nequc  vis,aut  nietus  intcrucncrit  ,^ 
tiafi  Ixfio  in  rc  ipfa  fit,nullus  umen  iudicis  ofticio  locus  rclinquitnr,ouiaio 
eo  iudiciorum  genere  nullum  officium  cft  iudicis,nifi  vt  fbrmuLK  fub/cnwt, 
&C  conucntionis,exqua  agicurjformamprecise  fcquacur.Sed  ncc  reftiiutioni 
facila  locus  cft,niTi  cx  iis  cauftls  quas  prudentcs  c6gerunt  in  interprccatioive 
cdidd  ex  ^tb.cauf.maior.mix  fauor  minoris  aruds  intcrcedat.Dolo  aut^  ,^"«1 
vi  aut  mctu  interucniente ,  non  modb  vtile.fed  edam  neceirarium  eft  auxilai 
reftitudonis  exedifti  capite  De  dolo  aut  De eo  tjuodmetui  caufc^xxx^  cJinJ*» 
.  huiufinodi  iudiciis  nulla  prorfus  arquitatis ,  (ed  untum  ftridd  iuris  rado  ha- 
beatur,non  potcft  fieri  vi  cam  admittanc  reformation^ ,  quam  arquitas  alio- 
qui  fu^ererc  videretur ,  quandoquidcm  &:  ca  cotrad^uunii  ftridd  iuris  natu- 
ra  &  c6ditiocft,vc  ncc  rquum  fit  in  iis  haberi  rationem  iquitatisin  iis^- 
tcm  ludiciis  quar  funt  bona:  fidei/iue  dotus ,  liuc  vis,aut  mecus  intcrucncriti 
,  fiuc  quid  aliud  quod  aducrfus  contradbum  ftridki  iuris  induccre  poflet rd^* 
tuUonem,fuHicit  x^uitas  iudicij  pro  reftitudonc  vt  ad  arquicatem  omnia  rc-. 
uoccntur,ncmpc  fi  is  conueniatur  qui  dolu  paffus  cft,aut  mecum.  Hoccnim 
eft  quoddici  folecJExcepiiones  doli  bon^  fidei  iudiciis  ineflc,//?<^  etfiii.Dfi 
Iue.matr$m.f.huikjfmodi  84.$.^;// feruum.de  legat.  i .  Tantundcmq*,  in  iis potd^ 
offidum  iudicis,quantura  doli  cxcepdo  in  ftridds.lmo  &  quitum  ipfa  in  ur 
tegfti  rcftitudo  Uncoma^thm \,C.ex  ^Mtk.eaitf.maior.i.  iure  fuccurfumO.^' 
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'     .vIt.D.tU  iur.dot.iu^Afiex  caujfd(^.§.tn  titttj^^ut  tnodo  D.de  minorjLdco- 
tjuc  quod  niagis  inirum  cft,quantum  iiiftipnlatonc  uomiuauai  bda  uitcr- 
rogauo,/.  tjfHia  tMttundem  y.D.de  negot.  l.  ejHxro  54.  d .looit.  Qeceriim  i$ 
.   <]ui  doluni ,  vcl  vuT»  auL  metum  pallusclt,noii  conucniacur ,  fcd  agerc  velit, 
I      amiira  tbrtc  lam  pollelljonc rei  quani  repeccre  veliec ,  (icuti  agere  cogicur, 
i      iu&  inincegrum  rclbtoaonem  poilularc,  quianonpocelt  ficn  vcoftcjo 
I      /judicis  locus  lit  nifi  propolica  prius  atlionc  cx  bonx  ndei  contradu :  quam 
I      poir6  proponere  non  poieft  is qui  id  agic  vt  cx  capite  metjis  vel  doh  coiitra- 
I     -tKis  refcindacur.  lcaque  quemadmodum  m  (Iritbs  iudidis  doli  exceptio 
I      iuffiac  reo ,  quaroidem  agenti  Foret  iiiutilis ,  quoniam  ad  agendum  vt  dolus 
»indicetur  necelUnaelldc  cloioa^ia^idelt  reititutio  excapitc  doli,ita& 
inbon^fidei  iudiciis  dolus  quidem  vindicatur  ^quiutc  ludicij  ,li  isipfca- 
«;at quidoUim  adnTifit ,  fed  non  pocelt  nafci  adbo  ex  concradu quancumuis  | 
oon^'  fidei  lic,  ad  connachim  qiu  dolo  malo  n.itus  fic  refcindcndum,>n  eam- 
<juc  rcm  beneficiu^i  reiticutionis  prorfus  neceflarium  cft ,  & ,  vt  «licam  brc- 
iuus,otHcium  iudids4n  huiufinodi  iudiaorum  gencrc  prodoli  exceptJoiiC 
cil,pro athonc  de  dok)  »ion  ell , vbi  res integra  cltc defiit, &  bon^  fidci  ludi- 
cium  cxtindum  ,  neijue  pro  ilia  vlla  in  iniegi  um  relbtubonc  /.  j.  (^^.C.de 
hutjMA  vi met.CMitf.t.iJ.ftdolo-^.l.dolitj  io.C.derefc$nd.vendit.Mioc[m  diccn- 
dum  ciret  aducfrfuscontraihim  bonq  fidei  numquam  polTe  compctercrelti- 
tuuonem,nc  qiuden^  ex  caulfa  metus  aut  doli ,  cum  reibtuuo  non  detur  vbi 
aha  adiO  competir^iiod  tanicnfupradickis  locis  aliifque  innumcris  apcrtif- 
fiminegatur.  Ei  <Jiiod  Syn">machusdicebat,  luris&  legum  voccm  hanc  e(Ie, 
Bon^  f^dci  ccnitrac^um  noi^  refandi non  huiK:  fenfum  habct,  vteos  contra- 
ftusqui  bon^  fidei  funt;,numquam  pcc  in  integrum  relbcucionem  refcindi 
oporteac ,  lcd  vt  is  dcinum  non  refcindatur  qui  bona  fidc  iiutus  perfedhif^ 
que-lit-.quoiurc  ccnferi  /an^  nonpoteftvcnditio  quamcmptonsdolusaut 
vis  cxtorlerit,  tametfi  ea  quoque  bon^  fidei  dicatur  infpedte  fcihcct  co  qUod 
k  contralicntibus  fieri  dcbucrit,non  quod  ab  iis  fadhim  (ic.  lllud  umcn  ob- 
(cruadumelt,  in  co  pluspoircofficium  indicis  in  bona:  fidci  iudiciis ,  quarri 
cxcepcionem  doh  ii^  ftridtis,  quod  in  ftridbs  non  quxhbet  arquicas  exceptio- 
nem  doh  inducic,(ed  ea  tantilm  qua:  ex  caulfa  doli  proficif:itur,&:  qua*  ratio- 
ncm  illam  habet  ne  aduerfanus  ex  dolo  fuo  iucretur,  ideoquercftitucio  pic- 
rumquc  neccllaria  eft  ei  ctiam  qui  cx  concradu  ftri<D-o  conuenicur.  Ac  inbo- 
nx  fidei  iudiciis  officium  iudiciis  fempcr  &  omni  cafu  non  fohim  pro  doU 
cxccptione  cft,fcd  ctiam  proreftitutione  in  integnim,  i\  mod6  ci  fubucnieii- 
diim  litjiion  qui  agit,  fcd  qui  conuenitur.Ex  his  infero  fi  in  vcnditione  doiui 
iiitcruenerit  cx partc cmptoris,huc  in  prctio , fiuc  in  qua  aha  rc ,  &c  cmptor 
agaciudicio  cmpci  ad  rem  tradci"idam,poireiudiaj  ^(juitatem  fufficerc  ven- 
ditori  ne tradeic  rem  cogacur,  nifi  cmptor  auc  iuiu  prcuj  fupplccionc,aut  a- 
lia  quahbct  racione  dohim  purgare  paracus  fit.  Nam  &c  liaberet  dpli  exce- 
ptior.cm  fi  officium  iudicis  uifficcrc  non  pollet.Nec  aliud  meo  iudicio  in  di- 
uifionc  luris  eft,li  rerum  diui  fto  duntaxat  fa^ta,nonetiam  polle/Jio  translata 
\e\  rehdta  lit.Agcnci  cnimcx  ea  diuifibne  qiut  pcr  fraudem  vel  dolum  fa6ta 
fit ,  obftabit  proculdubio  arquitasiudicij ,  fufhcietquercoad  cxcIudendanT 
adtorisintcntionem ,  vt  quod  in^quahter  fadkum  clie  conftiterit,  in  mciius 
rcformctur.  Qii^  ,ni  fallor ,  (cntentiaeft  dfHit  legit ,  mdiortbw 5.C.  eommun. 
ttriit/fue  iudtc.  In  qua  tra^tari  dc  diuilioflC;  quc  nondum  per  traditiouem  5C 


\0i.   ANT.  FABRl  DEERROR-  P  R  A  G  M  A  T. 

tianslauoneni  polleflionis  fincm  accepenc ,  vc  loquicur  l.fi tmer  8,  tod.tit.t\ 
co  appaiet ,  quod  lex  ponic  atbu  efle  iudjcio  bonx  fidei.  Nam  cbuiiloiuspla 
cicum  mii  tiadiuone  vcl  Ibpulauone  fumac  eflcduni  ad  aciionem ,  non  rca 
gis  piodelle  poiel^  quam  aliudquolibec  pa<flum  nudum,  i.  dtMtfionis  plan- 
rum  45. D.de paU.l.cUm proponas  u.C.eod.  Secuca aucem  cradicionc  impleto- 
quc  concradu ,  nulia  iam  a(^o  fupcccile  poccll  auc  nafci  cx  diuiiionc  uiicr 
condiiurores.Sola  vindicacioeis  compccic,  cum  eius  quifque  rci  quam  peiie 
feiubccexdiuinonedominjuranadlus  Cit yLx^C.cornmun.vtr.tMatc.SvT^ijL'  \ 
Cionc  aucem  in  ccrpofica  naicicur  quidcm  adio  cx  (lipulacu,(cd  qu^  ftridi  lu- 
lis,non  bonsc  fidci  dl  l.tjmc<fwd >)<).D,dt  vcrk.ohl^.l.  videamtu  ^8.  aQu^ 
m.9.de  vftfT.^d  igicui  poccil  ea  icx  dc  alio  bonx  ndei  iudicu>  iucclligi,qu 
quod  hc  familix  crcilcund;r,auc  comuni  diuidundo.  Dequibus  cciam  cotiii 
jIIc  ciculus  cfl.Acqui  nec  Familijc  ercifcunda^jncc  comn^uni  diuidudo  lucivio 
aliteragi  poceilquam  li  copora  m.\o&miQonm\\xmal.f4miltaf).tU.e(^d.ttttd. 
Corpora  anc6  non  poilunc  videu  comunia  poftcaquam  pcr  diuiiioncm po/- 
fenioms  dominiu quoq» diuifum  ci\ ^i/.i  w.Neccilc igitur  eil  vt ca iexmurl- 
Iigaciurdc  diuifioneciuimodi  quq  (lecccicin  fiiubus  nudae  conuenUQni5,nec- 
dum llipulacione auc  cradicioncciFc<^inrumpflric.  Qujresfacic,vtquod 
colocoab  Impcracoribusconftitucumcft, poflic  liabcrclocum  iionniodo 
iiisqui  acondiuiloreper  Fraudem  veldolum  circumucncus  fuic,c6iienuciif 
iudiciocommuni  diuidundo  ad  diuiiionem  eoquo  coucnic  modo  faciendl, 
leJ  eciam,  quoJ  notabdius  cft/iille  ipfc  qui  circumuencus  eft ,  agat  comuni 
diuidundo,canquam  rcbus  omnibus  in  communionc  aJhuc  reccntis.  Aduer- 
faiio  eiiim  excipienti  de  pa(ftodiuilionis,  rcpbcacio  doli  obiicictur,  (juxho- 
iiaf  fidei  iudicium  faciet,  commenciimquc  fraudis  rcpcllct,vt  in L  •dHerftM  j. 
C.  de  except,    Quod  in  ceteris  bona:  hdci  contradhbus  q^ui  nudo  confenfu 
pcrficiuncur  diucriurn  cft,  in  quibus  cradicio  non  cft  ncceilaria  vcconnadus 
pcrfc(5lusvideatur.QLiamquam  magis  milii  placccprior  inccrprccacio,Ytii /. 
maiorthiuy  ad  eum  calum  percineac  quoconuenicur  js  qui  dolum  paffuseft, 
iion  quo  agic ,  cam  non  rcquitJt  doli  repiicacionem  aducrfus  pa<Sbu ,  qux ta- 
me  iiecellaria  eilec  vc  iudicium  boiix  fidci  confticucrctur,  d.1  adHerfm^Sa 
doius  nullus,vis  nulla  intcrucncrit  in  vcnditionc ,  ac  l^iio duntaxac  in  picuo 
quacacumquc  cicra  doiu,cum  dolus  ex  qualicacc  fadli ,  non  cx  quiticace  pre- 
Uj  x^\\x\Q\.yxLydJ.dolHs  lo.Cde  refctnd.vertdtt.6sQo\\on  polTe  ^quicacemmdi- 
cij  fufiiccrc  vcnditorijfi  cmpti  iudicio,quod  bonar  fidei  cft ,  coucniatur  ad  it 
tradcndam,  quominus tradcrc  rcm  cogamr,ctiafi  iuftcun  pretiuni  fupplcie 
cmpcor  nolit,quoniam  arquitasiiullacttqu^hocfuadeat,  liquidcni  inpreDO 
cmpiioiiis  &  vcnditionis  naturaliter,idclt  cx  natura,ncgouj  qucxl  gcritur,  li- 
cet  conirahcubus  jnuic6  dccipcre,njfi  adiit  dolus  malus,  lan  cmufft.  16.  f . 
Tompontus.D.deminor.l.tte  ftpretio  2i.^.vlt.D  .locat.  Multo  minus  aut6  fuf- 
/icict  xquitas  iudicij  ad dadam  ailboncm  v^ditori  vt  emptor  aut  r£  tradere 
prctio  rccepto,  aut  iuftum  prctium  rupplere  tcncatur.  Eu  cnim  lon^c  diffi- 
dhus  vt  aoiodetur  vltr6  ad  rcfandcndu  concradu,quam  vc  aducifus  agen- 
icm  cx  contra^u  ofHcium  iudicisimploretur.  In  camquc  nimirum  rem  ne- 
ccinuiafuit  noua  conftitutio^/./.i.C«  refctnd.vendtt.i^ux  venditori  vltra  di- 
midi^  iui^i  pretij  Irfb  fubueniret ,  &  cjuidcm  in  vtrumq-,  cafiim,id  cft,ijue  is 
ageret,  fiuc  conucnirecur.  Humanum  cnim  vifum  cft  non  cam  laxis  habcnis 
permitccndum  eile  ementibus  bc  yi^ixAm  /c  in  pretio  decipcre,  fcd  ad  fin£ 
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vfque  dimidir  idli  prctijiquod  ipfum  priufquim  cor.ftitutum  effet,  &  Paii- 
deaarum  mce  iion oponeiL iubcnpi o  c6ilituco.  In  diuUioiicvcr^  quin  i<i6 
quod  in  erapaonc  hodie  obancrc  i u$  dcbcacrialtcr  «  aiiMlifiirocibus  vl tn» 
dimidj4  luft:  prcti;  larluHit.ncmo cx  pragmattds  dubitac.Cur  cnim  codiui- 
foris,inquiunc,c4ct)ecior  conditiolit  quam  venduoris  cuain(i  tradiao  Iitfub- 
(ccuta/  Mal^,vt  poftca  diccmUs.Scd  li  it^.tra  Jimidiam  Ixfus  projK>nacui ,  hic 
v«:6 cafus eit  de quo dubitan poife  putant^id  cft ,  ancadd  in oinnibushoJie 
fit,olimq,  fueritiatiodjuilionis&  vcnditionis.  Et  putodle  fcmpcrque  tuillc 
plaii  diucrCim,meaqii6d  uo  ficuci  nacuroliccr  Ucct  cocrahcntibus  in  cmcfi'. 
doficvendciido fem preuodcdpcfc, iufic m  dnjidcndo pcrmifsucft  vtfui 
quifquecx  diuifonbus  poruonc  ahowmcomodo  faciat  ampljocc ,  quim  CK 
raaone  eilc  debcac.ld  enim  agunt  qiii  dtuidunt ,  vt  vnufquilquc  id  duntaxac 
fcratquod  fuoni  eft,cx  alicno^autc  nihil-.quamobrcm  ncc  quicqud  acquircrc 
dicitui-  qui  dmidxt ,  quoiu4 licct fiac  dominus  cius  porcionis  qua  in  rc  com- 
muni  (bcius  habcbat,umen  dc  fuo u  .tund^  prari^ai  focio.qua<tta  ab  co  ac* 
cipit.  ifiquitas  igitur  ittdidj  bona:  fidei fafficccc  potcil  ad cootradu  qui  i n- 
«qualitcr  fadus  lit  in raclius  reformaTdu,  fic6mut'i  diuidundo^agatifte  qui- 
«mxqualidmifionelucru  captat.  Namfi  c6ucniacur,proculdubm«iprodc- 
ritpadudmifioms  a.i'  cxccptione,quqdoh  rcplicatione  elidi  no  poterit,ciim 
ponanms  iiihil  dolo  ir.alo  tachi  eite.  Non  cium  magis  in  diuiiione  quam  iii 
empuoiie  dolusarllimSdusell  ex  inarqualitateportionLi,fed  ex  fola  qualitatc 
fadi  d.ldolMt  io.C.eUrffc.v€nd.&  Ldo/it  6.  C.de  io/tfJuquc  vnoiliocafu  quor 
is  qui  in  diuifionc  larfus  ett ,  agcre  velit  iudjcio  commun*  diujdiuido  ,  admJ 
bcnda  diftindio  ci\^\  dolus  aliquis  cod^uiibris  jnterucncric,nccnc-,  quia  fow 
la  dolf,  aut  qua:  iimilisdt  metus  rephcailid  iodiciu  bonr  fidci  t6ftitucrc  po-: 
ceft,qaod  per exccptioncm  pa6b  euerfum  vidcbatur :  ciim  &  cx bona  fidc iU 
lud  Ot  vtpa6b  fcruentur,qua:  nec  contra  bonos  itiorcs ,  ncc  cotra  lcgcs  fa(fV« 
fwt  dJ.AdMerfu4  y  C.de  except.  Scd  fi  is  qui  a  condiuiforc  larfus  eft  conucnia- 
tur  eodem  iudiao  communi  diuidudo ,  nihil  ptorfus  intcreft  an  inapqualitas' 
ex  condiuifocis  dolo  proteda  fit,an  cmcrferit  cittadolum,quiavtroquecafir  ' 
aequu  cft  &  cx  vcrifunili  volunutc  contrahcntiu  *  vt  qucxl  inarqualiter  fa^hii  ^ 
cftUd  a;quaiiat6  reuocctur.  /Equitas aut6  illa lic^t  fufticicns non  iitad  txce-** 
ption^  doliinduccndam,c'am  dolus  nullus  interuenic,  tam^  fufticieiis  eft  ad^ 
mduccndu  offidu  iudicis ,  quod,vt  dixi,  cxteris  omnibus  exccptiombus  lon^' 
gc  plcnius  6c  vberius  cft.ldquceft  quod  ait  d./.mMcn^Hf,perfratideyVei  do/Ht 
ve/ perperam  faSHs  diui/ionwHs ,  vt  inteliigamus  uihil  hac  parte  inter  lucc  ii>' . 
ccrcfte.Pcrperam  enim  fodas  diuinonesintclligo  j  qua;  inaic,id  cft  in.Tqiiali-'. 
ter  fadx  funtjcitra  fraudcm  umcrt,  vt  ca  adic^o  nonnihiJ  opcretur>lcd  hoc 
camen  ex  fupcrioribus  femper  repcticum  volo ,  vt  is  locus  dd  eum  cafum  co-^' 
aiiguftetur,  quo  ex  diuifione  traditio  fcaita  nondumlit  ^quando  alioqui  fij- 
curum  eft ,  vt  nihil  lit  quod  tra<fbari  queatde  ludicio  communi  diuidundo,' 
iubiau  per  domiiu)  cranationcm  commuiiione.  Cxterilm  (t  res  denerintcf^ 
Cc  communcs ,  id  eft,fi  rerum  comxniuiiutn  diuiiio  reli^b vel  tranllaca  pof- 
feflionc  fin6  acccpcrit,vt  loquitur  d*L  fi  iuAerS  eo*  ncgo  poftc  diuifiotif  qnan. 
tumnis  iiueciualcm  refQrmaij  in  mehufi  ^qipa^  ludicij ,  qutaneqiteiudiciu 
bon;e  fidci  vllum  (epereft  quod  exerceri  pon^Cjliue  dolon\alo,liuecitra  doliS 
ea insqualitaj cpiHigerit,hue  isquil^fiis  d^,agat/iue coi)ueniacur.  Planc C\ 
visveldolus  incercenit,  reft*cuaoin  integtum  cqnipeiec ad  refandendam  » 
di^ifiouem  ex  capite  cdi^  De  do/o,\c[  De  eo  fjHodmet.  canjfa.   Sicuc  S<.  cx 
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capiteminorisxtaacisjfiminot  fuent  isqui  lrfusp:opouiicui-./.^r«.C.fo»imi?. 
dwtd,U.Ctfi4Ubitrf,traj^M^^vel  dtuif.  Scd  nulla  uiOMceden  te  vx»  j:  uUo  dolo, 
vcl  mem,non  pacoexcauiik(blius  Ixlionis  quaiuumlibrit  jmmodjc^  rc/cin- 
dipoirediuiljonem,li  inrpidasios  Pande6biuni.Nec  dubicotjmi;  ea  Ik/ciw 
ccnDa^.  / (iinter,dkm  ait,  Si  inccr  raaiores  annisviginuqumquc  diujiio  rcru 
communium  relida  vel  tranllata  polleiTionc  finem  acccpcrjc,uillauiari  mo* 
tuo  bonafidc  ccrminjta  coufenfum  minj^  poiVc.lam  enira  monuimus  no  eo 
minus  bona  lide  pcrte^m  vidcndiuilion6,qu6d'l«liorintciueneric-Al:oqui 
dici  noD  pollec  cj^uid  hac  puurteintctiraaiDrcs  &  mtnor/es  incerellcc ,  ci\iu  neq 
minoribus  ram  tacil^  decur  rcrtitutioadncrfus  diuii*ionem,redcaufsa  cocn> 
ta,vt  icnptum  el\  m  d.l.pen^Uieii  ica  dcmum,  li  l.r(i  nec  in  re  modica  prop<]^ 
nanturJDc  minimis  enim,vtdici  fdet,  non  curat  prsior  l.fcio  ^.D.deftitn* 
tegr.refltt.l.p efuis  adfitmMttt  ^.§.v/t.  D.dtdoU^riQ tum  quit^  cum  minorrbl 
luccumc.Edienim  non  ignoro  poireiatw  magnam  la-lioncm  viden  ad  indu- 
ccndain  m:norisrettitiiCioneni,ttiani(*iLintra  quartam  iultat;rllimaLioi  is  par 
cem  iar/us jic, qu>$tamcn  priideiltura  vnqnam  dixit^a^lioncm  qua:  in  re  ipla 
duncaxat quaiitacumquc  concigcrir,  polle  iocu  tacere  relbtuuoni  incer  ni^ 
ioces?  Necddsem  peitinec  liquis  obiiaat  quod  liipracbxinuis,diuide>itiuin 
no!i  eam  eilc  menid  vt  le  circumfcribart,fcd  vc  fuara  quiiqucporuoii6  nite- 
giam  fcrat.lnducitcnim  ea  res  iudic<j  xqiutatem  duntaxat  ,li  polt  diuilion^ 
tactam  necdu  peiKe(iiam,agatur  communi  diuiciunt^o,vtdociumus,noncnl 
xquitatcmrelticuuonis^  cefcindendam  diuifioncm ,  qua:  lecuas  hmc  inde 
ccadiCioniiims  luns  perle^a,implct^iquc  iic :  quia  f«icilius  elt  vc  rek>rn>eturdi- 
uifio  quadiudeltinaca  mngis<inJim  pcrfedadici  pocelt,  qiiam  vr  perfc6ca  re-i 
fcindacur,  Dcuique  licuD  IflPtio  fola  i>oii  mducic  excepuoi.^  doL in  /lr;<fb$ 
iudiciis,ncc  itcm  in  incegru  rdliiiraont  adueifiis  contradiiim  fttidi  iviris,ita 
ncquc potcft  inducerc othciti  ludicisin  cotraftibus  bona:  fidei ,  ad hoc vt c6 
craitus  vitr6  leicmdatur  per  a£bon6 ,  led  ita  demu  duntaxat  ii  iudiciu  bonac' 
fidci  cxcrccacut,  quod  port^ exerceri  nuliu  an^plius  potcU  ex  caulTa  oiiulio' 
ius,iiuc  fachvjtiuc  taaddaf,cum  oinniMopcia(Sta  pcrtettiquediuilio  eil.  EA> 
que  pcruncnt,quodnen")o  cam6  ob(eriiaiiit,veiba  iWad.  l.mMorihi^^.StKetU' 
dtcio faRt4 dtui(iofiihus,n6\Km^u:\^z\]X(xxistx.i  aliquid  hac in  re  tnbuauir ,vt 
vulgbpragmauci  fciitiut,fcdv^uiacrim  mteruenienteiudicisautorftate  fitdi- 
uilio.faunt  iuidiccmutuap  adiudicationes,/j/*w  Laheo  f:^ paff.D  fam 
er£ifL^J.fommuniy.ttiprinc.(fr  §.i.e^  p^Jf  D.ccmmu.dmi.  quaruadiudicatio- 
num  vis&  poteltaj;  iliaell  vttiomini(5  Itatim  tansfcratur  m  eu  cui  fa6ka  cll 
adiudicauo.ElleiiinYadiudfcauo,fiCut&  traditio,vnus  ex  iis  modis  pcr  quos 
adquiri tar  d om in ki  i urc  (^pi rKlm ,apud  Z//p'.ta,x^.  De  ac^uifi/.rer.Pso]  nde 
fadis per  iudic6  diuilionibfls ,  atqiie  ica  tra^atoper  mutuas  aomdic  tione^ 
dominiOjnopoteltfupcrelTejiadiciQfaihiii^crifcundaf  autcdmanidiuidun-" 
do,CiUusarquitate  poflTt  jnjcqualisdiuilioinmehusrcformaii,  ideoq'.  ad  au- 
xiliu  rcftitucionis  in  integiQ  rccurrendu  ek  ,&  confugicndum ,  fi  Ijrfio  pet 
condiuiforis dolum  intcfucnit.fin  linedok>&  intcr  maiores, qiiicfcendu  .c^ 
magisqu6ddiuilionc^ctjam^>riS  ^kieludlicefiunt,  ndcnttamcn  fien  perariJ 
bitrosdim(brlos,n6pcr  ipf6icfi5dii)ilores  ,cjiiibusjdc6mincrd  c6; 
qucrcdi  occalio  rclinquktitt^tUciJpcr  Cc  diuidanr/oJ^,qiU  Inaior  cit,  portio- 
nesc61titucrc, minoraute«li^c:quod  cum  fitdcfeiplo  pOtius  quan.  dec6 
<ijuilbrc,  qucrclaf  cauffam  habcc,liliefus  repcriatur>vt  proximo  cap.diccnnis- 
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Echxc  quidcm  coco  Pamle^runi  lurc Cine  dubio  obunuciunc.  Scd  cilm 
pcr  nouani  Imperacorum  conlhtixuoncm  I.i.Cde  re/ctnd.veniin.h;i£benus 
rcccllum  lic  ab  co  ]urc>vc  vendicori  qiKXjuc fuccurracur  ii  vlcia  djniidiam  iu- 
Ih  prccij  \xQis  lic ,  cui  came  fuccurceui  iongc  mmor  rauo  ^mpctiuu  quim 
condiuifori ,  propccr  cam  cacioncm  quam  acculimus  ,qu6d  inccr  empcorctii 
&  vcndicorcmid  agacur,vcfc  inuiccmin  prcciodecipianc  ,noncuam  uicec 
condiuiiores.  Hinc  nimirum  dubicacio  nafd  poceii;,non  foium  an  ii  iarlio  vl- 
cra  dimidiam  inccruencuc ,  acVio  condiuiToriiz/bdanda  lic(  quod  mmorcm 

*  difficultaccm  iul)erc  vidccur )  icd  an  minor  quoque  Izllo  poiiic  ruHiccrc  yc 
condiuiibn  rubucniacur.  JBrgo  puco  ncucro  cxiiiscailbus  luuandumcondi- 
iii/brcm  qui  i^fus  c(l>quancacumque  candem  ixiio  ilia  lic ,  pr<.»pcer  ca^  racio- 
ncc  quas  adicram  tnfr.ca^.C-adfin,  Scd  ccii  pucarcm  no  magis  ii  liquam  iorc 
coniucucioncm,qu^lUcucrcc  luiHccre  Izhoncm  indiuilionc  ad  quadranccm 

.  auc  cricnccm ,  vfque  quim  qu?  fuccurric  vendicon  i^fo  vlcra  dinudiam  lulU 
prcuj»  camcn  cdm  id  nuilo  procfus  luris  loco  proJicum  Hc^non  iaccrcr  ab  in- 
ccrpreubus,auc  abaliisqui  condend^  icgts  aucacicacem  nonhabcac,eam  Cen 
ccnciam  induci  probarive  dcbcrc.  Namcciiqut  lcxcnetquqhocipium  c6- 
Ibcucrccrado  camcn  r<kidi  non  poilcc  cur  de  quadracc  pocius  quam  de  Cn6- 
ce,auc  de  fcxace,auc  dc  quincunce  locuca  fuiilec ,  uirifquc  id  eilec,  vc  ioquun- 
cur,  poiiciui,cuiufmodi  func  qu^  indijgcnc  procuiduoio  conilicuuonccius* 
quiius  habcac  conllicuendi  ,ncc  poiiunc  cx  ibia  ^quicaus  uKcrprecationc 
conilari.Quod  aucem  icacxilVimandianfamLnbcrcus  lumicex  Anth.contra 
cum  ro^atH s.C.ad S.C.Trelf.qms  no  vidcc  prorfus  ridiculu  cllc  ctVpeo-^ric- 
pwv.^Cum  igicur  iblaiiaDiocicciani  &  Maximianicoilicuuoin  hac  c^extct, 
cuJus  aucoricace  (iuc  vci  iiuc  abuu  iiccac,cum  dc  aiiis  bonq  iidci  cucradhbus 

-cx  l^iioms  cauifa  rcicindcndis  agicur ,  diuiiioquc  viccm  cmpcionis  obuncre 
exiihmccur ,  non  vidco  qua  froncc  dici  pQilic  condiuilori  ciua  dolum  auc 

.  mccum i^ib fuccurri  debcre,/i  non  niiiincradimidiam  iuil^  qnimacioius 
l^fusproponacur.lllud  fan^  ab  inccrprcubus  &  pragmaucis  omnibus  c6ce- 

.  di  voio,crrarc  fe  non  coco,quod  aiunc,cGelo,ied  coca  iurifprud6cia,cum  fuum 
hunccrrorem  probari  pux.antcx  d.l.maiort^us.C.commun.vtrtu/fy  tudtc,  qua 
nos  probauimus  ad  cas  diaiiioncs  nullo  modo  pcruncre,cxquibus  cranilaca 
ell  poilcilio  &  cum  poliellionc  propriccas,fiuc  per  vcram  6c  corporaicm  cra- 
Jicioncm  ,iiuc  quod  hicidcmeft  ,per  ciaufuiam  conilicuci  ca  poileirionis 

.  cranilacio  hiJta.  cih 


ERROR  li. 
^idiui/to  inter  maiorcj  per  tleElionem  autfcrtemfaSlaJit, 
:,"*    *   *         ,  dr  Ufiointerueficrtt. 


iT  plcrumque  diuiiioinccreos  qiii  rcm  commiuicm  iiabcnc, 
>  fiuc  cphciedcSffiue  ibcij  iincpcr  aibiuos  diuiibrios,  mucuaf- 
quc  a  ludicc  adiudicaciones ,  caque  itequcncior  in  iibris  no- 
ilns  &c  recepcior  diuiiionis  faciend^  rauo  cft.  Vfii  tamen  a- 
pud  nos  &  apudjplcrafque  gences  recepuilima  iila  eit,qu? 
«cc  veccnbus  hiit  incognica,  prxfercim  incer  fraa:es,vc  , 
qui,  maior  nacu  ed  ,  diuidac  ,  qui  minor  eil  eligac ,  ,dc  qua  &  ineapite  ' 
fecundo»   'Bxtt.de  paroch,    Hoc  venN  cum  ica  fic,  dubicari poccft  mC\ 
alceruccr  cx  coiidiuifonbus  I^fus  proponacur  vlcradimidiamiuitivaiorii  . 
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lerumdiuilarumrefticiiuo  iii  mcec^cum  danda  licad  refcindendam  diuilio- 
iiem.  Nec  camen  pragm.icici  dubicanc  ,  qumdari  debeac  non  foliimlivi 
tradtmidi.im,(cdeiliad  cricntem  vclquadtancemvlque  alccruccrex  tcw.d:- 
u.fonbus  \xCas  probecur.  Qiipd  mihi  non  mododuriim ,  (ed  cciamprorri;<. 
impipbabile  n.-^ipei  vifum  elt.Quam  enim  querelx  caullam  luUam  naberey 
luc  decjuomagisquam  dc  feipfoconqueri  potell,qui  iple  aucdiiiilir,.iutelc- 

'i^it.^^S  qiudem  poiiimus  ncnuevimnequcdoliimintcrueiullcin  perrnnden- 
do  vt  vel  diujlio  Itc  lieret ,  vcl  cle<5ho,fcd  bona  fide  gclta  omni.i ,  .ilcerutrom 
ta:iien}>ortioi-.em  altcrapretiG^knrem.&amphorcmfuUle.  In  aliisnegocns 
prilcrLini^m  emptione  6c  venditionc  folec  tradatus  prxccdcrc  contraCtum, 
incoqunractacu  vixaliud  quicquam  aeitur  inter  contradhitos,  nili  vc  qui 
c.iucior&  folcrtioreltexalienus  liucinrdtialiue  lhiliitialucru  captctujirr 
res  iocum  poUea  facit  vclhtucioni  in  integrum  autcx<^eptioni  doli  li  concr.-?- 
dus  lii llriCt.  iur  5,  aut  ottioo uidicis ,  (i  uidicmm  fit  ex  eorum  numcro,cpia 
bouic  fidei  appcllant'ir.S«rd  in  huiufmodi  diuilione  qu^  fitconltituentc  vno, 
tk  eligcutc altcro ,  luiUus  j»ljccdit tradatus  rili dc  diuidendo ,  vnufquifquc 
autemquam  ipicvulc  lcgcnwcontractui  folusdicit ,  vnusconrtituendr 
arbicrio  poitioncs , aluisciigcr.do,quam fuam  elfcmaiit.  Et  vcioquu^ic 
dat  ciim  qui  poi  t:oncs  conltitu  c ,  vt condmiior  habcrct  cle<lihoncm  ea  mcn- 
tc  fuiHc  vt  foc?um  cfrcumU*ii?act  ?  An  non  potius  libi  ipli  handcm  fhcercf, 
qui  m  conduiiforjs  aifbjtrio  vclinqucict  vtcani  portione  cligerct  qu^mul- 
t6  amplioreirccrEt  conira  quiseum  audiatlile  dicatcircun'ucntum  abnlio 
qui elegit  ,&cliger.donon nifnurc fuovlusclt  ?  Aiinon  hoc ip/o traudem 
t'c  turpicudinem  fuam  patefaciet  li  dicat  in^quales  a  fe fatlaspor&ones ,  c^t 
cor.queratur , qu^M^foc  uscui  elci^bonein  dcdcrat ,clcgcrttmeliorcm?Quki 

•  eium  aliud  cxpcttirepoteratlAn  tortallcvtqui  eiectionem  habet>ate\\^cret 
cam  partcm  qu^ellet  mirwris  ^itimationis,  meljorem  vcrb  habcrct  iple  qui 
portioncs  fccillet  ?  Atqui  non  poicit  hoc  heii  i\r>€  dolo  malo.  Demque  tri- 
tunielt  numquam  audicndumellc  cum  quiidpccatcuius  contrariuni  non 
fucrat  in  eucnrum  contrarium  pollulaturus  l.penuft.C.deeut^l  EleciJone;i;i- 
tur  fradamclioris&  ampl  oris  jiortionis,  non  potclt  conqueri  is  qui  eledio- 
nem  dcJit,Cihn lifocius cctcriorc  clegjnet ,  non conqucrciecur.tuenitqiu- 
dcm  iiKcrdum,vtn'iaior  natu  qui  diuidit  ,porcioncs  taciat  uixquales,  eam- 
que  miJiiiscongruam  inqualmtbona^qua-  fciat  jiie  lociiim  habendi  aui<ii- 
tate  cledLirjm.Sed  quai;  quam  ca  lespipximc  acceJit  ad  dolum  ,  impuian 
t.imenmagispoteft  cx ,  quicam  portip:,cmhabcre  maluit,nili  in  hocip/o 
dolum  p.-itfusclhquod  pcrfiiafus  fuit.vt  illam  poti  js  c!igcrct  quialiameiat 
alioqiun ele<ftuius.  Sempcr  cnim  cafum  illiim  excipio,  quo  intcruercnt  do- 
iusvel  mctiis:  itcmillumquoiscx  condiuiforibusqtnl.vfus  cll  ,minorfit 
anms viguitiquinqiie.Hu'C  namque rubuenierdu cllc  non dubitoqui  perln- 
bricu:ua*tatis&:i:iconfultafaciiitatcinarqualesportioncs  conftituit  ^autex 
intcqualibu«f,quarum  elcclionem  habuit  ,clcgit  minorcm  /.  i.  Ccd.  f  ndkerf, 
tranfaU.  vet  dtMtf.  Quidni  ver6  cum  &  in  lucto  minoribus  ex  cdido  fuc- 
cwxiTlX.vs'*  l.AttprAtor  7.§.  hodte.^  ^  fef'  r>-de  minor.  vbi  quod  dicilureiiam 
in  lucro  minoribus  fuccurri ,  &  ideoquamuis  line  dolocuiufquam  legatum 
repudiaucrit  m,mof ,  vel *in optionis  lccatocaprus  fit,dum  elig  t  dctcrio- 
rem,;^  el  li  duas  res  promiferit  illam  aut  illam,ik'  pretiofiorcdcdcrit  ci  fubue- 
uicndu  ciIc,oftendiC  facis  no  idcm  efic  in  maioce  aut  reccpii1,aut rccipicdQ. 
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Gui  ec»am  couenit qiiod  fcriptu  eil  in  Lfi  tnter  8. LxommH.vtttup^s  iudS-\\  in-  - 
ter  maioros  annis  viginuquin<^iic  rcrinn  commui  lu  cjju»lio  relida  vcl  trar(l 
laca  pollc(Iionc  fiiiem  accepcrit,fnftaiiran  mutuo  cofciifu  &  bona  fidc  tern*' 
naca  no  opoitere.Poniinus  cnim  pcrKcdam  clle  diuiiione  iranllata  poJfcfno- 
n« per  tradicion6,aut  pcr  claufulam  coltjcuti  qua:  lit vice  traditionis.   Alio-  • 
qui  li  placitiim  duiHaxatdiailionispr.rcefIcrii,  &  vcr.i  boi  om  vTomunioad- 
hucfupcnitjVt  poilii  agj  finnilur  crcilcunda:  aut  comtr.uni  diuidundo ,  fate-  • 
bor  lib6tillime,xquitate  ipliusiudicij  quod  boiuc  fidci  elt,  pollc  fieii  vi  lioc  • 
etiam  cafu  quo  duiillo pec  optionc  datam  acccptamquc  Faita  fuit ,  quod  in-  ' 
arqu.ilicer  Factu  clle  cuUitetit  in  mcLus reformetur.   Non  enim  quod  optio  ■ 
vlcr^  data  auc  accepta  eft,  f.icerc  potcft  vc  inirquahtas  nulla  fuh^it ,  r.cc  pro- 
inde  vt  corrigenda  non  lit  cx  n.  tura  ludicioru  omnium  bonjr  fidei,  quantiiu 
iudicium  tale fupcrcft  quod  cxcrceri queat,ex l.moionkm  yC.ctmun  v/rjud$,  i 
de  qua  luperiorc  capite  fcripliirius  , piacfcrtim  cum  ta  cius qui  clc£V'one  de-  • 
dic,quam  cius  qai  accepit,voluntas  lUalcmpccfucrit  .vtmdiuiliot  eineun-  < 
da  arqualitas  fcruarctur :  qiiali  inxqualius,fi  qua  lit  ea  per  cirorcm  &:  prxtcr  * 
vol untatem  coi:trahcntium^otiu$quam  prxcopitato  eorum  copdhoemcr-*- 
(illc  credenda  fit.  Sed  li  diuilio  per<eifta,dominuimque  hmc  indc  trai Hatum 
pcoponatur ,  licuu  deficit  arqiucas  iudicij  bonx  fidci  quodnullum  amplius 
rupereil,neque  famihx  crcilcund^,neque  commuiii  dmidundo,ita  fupcrcilc'* 
aiiud  auxilium  non  potcft  ad  agendum  aducrfuscontradum ,  qiiam  in  iiitc- 
grumreltirutionis,qiixporiodefidtcum  nct^otium  intcr  majoresgeltu  eft  * 
hona  fide.lam  aute  ixpius monuimus  ex  (blalix/ionc  qux  per in^qualitatem 
portionumconugerit,non  polle  malqfidei  probationcm  induci ,  non  magis 
quam  in  vcndiuone  ex  fola  preuj  modicitatc  Lfi vofuntate  ^.l.dolm  lo.  C.d» 
tefcind.vend.  quod  li  vnquam,  hoc  certc  vno  cafu  veram     quo diuifio  fa^Sta 
fit  pcr ele<5lioiiem. Neccft  contrariu  quod  fuperiocccapite  diximus cxprag- ' 
niaticoru  magis  quam  ex  noftra  Icntencia,Non  eo  muius  locu  clle  couidVio-  * 
ni  cx  l.i.C.de re/cthd.vend.Viec[[ic  in  vfidilJonc  cantum,(cd  eti4  in  diuilione,  * 
filtc  eo  cafu  quo  Iqliointcrucncrit  vltra  dimidiam,  proptcr  noua  illa  coiifli- 
tutionfi  qux  iuri  veten  hac  parte  dcrojgauit.  Ni  rcfpordeo  polTe  id  obtinere  * 
in  ea diuilionc  qux  per  irbitros  diuilonos  fafta  lit,&:  pcr  mutuas  ludicis  ad- 
iudicationc^.autetiam  mutua  fcicioru  ccnuentioiie ,  non  in  cade  qua  traiVa- 
mus,quam  no  vtTitifque,fcd  fingulorum  &  vmlifcuiufqucex  fociis  Voluntas 
tota  ieccrit,portionibus  fcihcec  ab  vno  foJo  coftitutis,&:  ab  alio  Iblo  clcd^io-, 
nc  fa(fla.Condidlion6  cnim  ex  nbua  illa  lege  c6Cra  eos  demu  dari  qquum  eft, 
SCyVt  lex  loquitnr,humanu  ,  qui  iuccconuenrioflis  a  fe  fii<SVaf ,  liccc  iip.e  dolo< 
captaiit  lucrum  exdatimo  aHcno  ^^l^idn  contta  cos  quibus  /bla  aducrlaTii  vo- 
lunta^,^',vt  ica  dixeHm^lihernlitas  filcfu  attulerit,in  quorumV>umeroiJleeft 
qui  ex  diurifipne  j>erelcdtibn'6  f^a  pirguiorem  pdrtiori^  ebnfecutus.cft ,  fi- 
ucipfe,fiuc  aTias,elcgerit,dic^s ,  c.ind6  ig^ttk  raiionfi  conftituer.dahi  forcdi-»*^ 
uifionis,qiLT  per  .irbitros  &c  iudicemfadla  cft :  tjuandoquidfi  netf  in  ea  c5tra-' 
hentiu  tra(f^:aciis  vllus  inteiiicnit,(ed  arbicroru  duntaxat,&:  iudrcis  luAu.Ve-* 
rtVmfant ifta long^ di^milia.  FadtiTTi enimfi^ arbitrorum Sc indicisfitfa-' 
dum'  paraV,vt  loMlunlfiiio^vhub  a 'paf te  laiidatum  adprobati^rnque  ^ft  in  L 
pahtaujfam  iS.t^T.^^r ffc/^F.obidqueiifclc  art»buy6cmachinisdfftruenditiift/ 
quibui'  li  afc  vth^cA  cxf (rdtT.^hCtibn'^  fii£>ij  eflelt.AVele^Bo  qu^m  qufs  ek optid*  - 
re  libi  daca  feecrit^^nuHoriiodo  vidftj  fkjtcfthbeoftdVa  t^i'6ptioBcn7dediV,'^ 
'    .  L  iijj 
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aiit  cx  cius  indai^ia,  fcd  ex  fob  mcrique  eius  qui  elegit  voluntaie  Proinde 
arquum  non  el^  fi  is  qui  elcgit,feipfam  Ijcfcrit  ,ci  fuccuiri  con cr a  foa um, 
per  qucm  nihil  fa£him  cft ,  nili  qu'>d  optioncm  dediL  Nam  li  obiicias,ima 
per  eu  aliud  quidpiani  tadQ  elle>  id  nimirum  quod  partcs  conftituit,  &  qui- 
dcm  in.rqualcs,m  promptucftrcfponfio,  ex  lola  mmorisporconis  clc€ho- 
ne  Ufioncm  emergere,non  item  ex  ma:qualium  portionu  conlb'tutioJ5c,qua: 
lutirum cl-^enci  allatura erat  ii  pinguiotem  elcgilfet.  Qiii,d  (1  diuilio  per  ibr- 
tcmfadalit?  Nam  &  idaliquando  cuemt  fi  conilitutis  per  arbitrosdiuifo- 
rios  poruonibus  non  pollint  focii,ncper  arbitrosquidem  con/encu:e  quam 
fibi,quam  focio  datam  vcUnt./.^. C.ejuand,^  ^uib.<juttrt,pars  debet.  ex  ifonuU- 
euT.Lv/ttm.Mprtnc$p.C.commun,de  legat.ifi^u^funt  ^.D.famil.ercifc.  Videtur 
autem  probabdjus,vt  qui  forti  rem  committendan^  putauic,li  cx  (brte  Lr/Li 
fit,reftitui  m  integru  non  pofllt  ad  rcfcindcndam  diuiiioncm,  pracfertim  qur 
fccutishnic  inde  traditionibns  perfeifta  iit  :quia  &  cx  contrario  potucraiea 
fors  inadere,ex  qua  lucrum  fenfurus  fuilIct.Non  cnim  reftuuuoiium  caulli 
ex  cucncu diiudicand;r  funt ,  feJ  ex  mitio,  etiam ,  ciim  dc minorum  relbtu- 
tione  qux  ommum  fauorabililTima  eft ,  tra^Vatur.  /.^.§  fcio.I.ver$tm  u.§.ufin 
norefiituetur.D.demtnor.l^ec  vald^  hac  parte  rcfcrt  an  (brte,an  ele^onedi- 
uilio  fiat.  Nam  cuin  mutub  condiuifoi um  allenfu  forti  res  committitur,  vi- 
dcntur  iuiguH  ab  initJoeamquifquepanemelegiiIc,quamiursdIet  admdj. 
catura.ln  eoque  potentior  eU  adiudicatio  huiufmodi,quam  quar  fic  per  arbj 
tros,autperiudicem:quianonncutarbitoruautiudicis  fa6bum,ita  &  fords 
euentus  videri  potcft  tactum  partis,  vc  .iduerfuseum  cui  fors  lucrum  atzvlitf 
qiiaii  ex  (d£io  fuo  lucrum  illud  {enierit,rcibtutio  concedatur.Nam  quod  ca- 
iumagisquam  ccrtojudiciohaccdiuiliofieri  videtur,  non  eomagisreft/ni- 
tionem  inducere  poteil :  imt!)  tantu  niiiu\squod  huiuspcriculi  pictiorraio- 
ns  lucri  fpem  emille  videtur  is  cui  ea  pl.icuit  eledio,quam  fors eiret  proba- 
x\xiz.7LX^.l.propterfpem  ii.D.fnmtl.erctfcl.nMm  hocmodoii.D.de  hered.V€l  dQ. 
vendit.Lfi  tifHum  ii.D.de  a^ton.empt. 


ERROR    TERTl  VS. 
De  fuppletionefactenda  per  eum  ex  eondutifirih:u,contrMfitim 
impetrata  efirefiittato  ex  eauffa  mmodua  Ufionit. 

V  I  eandem  in  omnibus  rationcm  conftituunccmpciofiis6^ 

diuiiionis,vt  adueifusdiuiilon^  pcrinde  ac  concra  vcnditio* 

nem  cx  caunaimmodicarbrfiomscoccdanc  iii  integrumre- 

ftitutioncm ,  folcnt  quarrcic ,  An  qucmadmodum  in  vendi- 

iionefupplecioficinpecunianui]ieiaca,ita&  cAm  de  (iiui- 

iione  adarquicacem  &  a^quahcatein  rcduccnda  cra£lacuc,audicndus  fit  iscon- 

Cra qu^  reftitatiti  poftulacur ii  quod  congrux  iocii  portioni  dceft,in  pecunia 

fupplerc  yelicEt in  cam  pragmatici  omneseunc  ientencia, vt  putcnt  fuppl^- 

tioncm  in  bonitnon  in  pecuniafieii  dcberc,  quia  non  ficuc  in  venditJone 

cx  vna  parcc  men ,  cx  alcera  prctium  veifacur  /.  i.  D.  de  rentm  pertmtt.  ica&^ 

indimiione  bonorumiiue  mobiliumfiucimmodihum  dc  pecunia  crac^- 

ripoteft»  fed  de  lis  ipiis  bonis ,  <f^%  cGcnmunia  func ,  aut  fuerunL  In  <fio 

agfl^^D^  procuUubio  ia  enm  iffua  legem  >  coius  ^quiutc  inouenrar 

vtquod 
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T^i/DSCAD.  VIILERROR  111.  ,6^ 
vt  cjuod  in  vendiCione  cOibtutum  eft,  protcahanc  ad  djuilionem.  Qmd  cnim 
elVet  ni.qaiiis  nou.i  illa  Luperatorum  conftitutionetjua:  venJitioLcmbona 
fidcperteckam  lubctretiactanob  inamodicaui  folam  Uliojicm,&:  quodam- 
inodjicfcindjjfinonclecijon^  lulb  prctii.fupplendi  daretcmptorj;  Atquia 
111  eniptoris  arbjtrio  &  poteiUie  reljii<jiiJt,'an  quod  lufto  pretio  deeil/uppie- 
re  mafit,at<jue  itacrfjccrc  vtvenditiom ftare  ji  uitus  vcdjtor  cogatur,  aqujf- 
/inia  cilc  creditur  coititutio  qua?  inuJto  empiorc  c  leuocat contra^um  ad 
iiiamxquitatem ,  vt  tamen  venciuon^  ipfam  inuitoeu4  vcnditore  tueatur, 
ii  cam  llare  emptor  velit.  N4  fi  nolit,id  ell,fi  rem  a  £e  emplam  maiit  lecepco 
prctio  reddcre  quain  luilu  ptetium  fupplere,  tum  veib  ipiius  quoque  volun- 
lAs  accedit  ad  vocum  venditoris vt  commmii  vunulquc  conienlu  vcndiuo  rc- 
loiuatut :  jn  quo  nihil  elt  auc  abfurdi,  aut  iiuqui.  Eadem  igitui  tauone  d:- 
cendumcll,  Hoc  admiiro  quod  nos  in  fupeiioiibus  negauimus,6i  ncga 
bunus  lunper ,  vt  aducrfus  diuJlioi.em  peifedlam  perindc  acconiravcndi- 
tionem  rcftitutio  excaulfa  immodm  l^lionis  petJ  poffit,n6  ellc  permitten- 
iiu  a^kori  vt  rco  foao  auiferat  elc<Stionem,qiiam  cn^pton  conua  vcnditorem 
iex  dcoit.  Atqui  ficu  non  poceil  vt  eam  non  auftcrat ,  fi  ncgctur  hcca?  ci  qui 
couenitur ,  vt  quod  coiigru?  portiomcondjuiforis  dccft,  fupplcat  in  pecuma 
numcrata.  Q^modo enim  liet fuppletio,quin  cx  portioiiC  qua:  rco  obtigic 
tancundem  deuaiiacurr  Quod  fi  adnHttas,an  non  lU  lit,vt djuiiio qua:  pcrie- 
6ta  tuerat,tefcindatur  inuito  rco,&  ad  nouam  diuiiionem  acii  prior  nuJla cf- 
(et,deuenjatur  ?  Nam  ii  dicas  id  non  fieri  njli  cx  parte,quja  non  prorfus  noua 
diuiiio  fit ,  Ccd  manenubus  ufdem  poruonibus,tantum  cx  ampliore  deuaiii- 
curarbitrio  boni  viri,quantum  neceilceftadcomplcndamaikorispottionf. 
Njii  a  tota  diuiiione  reccdi  i  eus  malic,in  eoque  wrlari  commodum  eie^it^ 
nis,qux emptoris  cxempioeiaccommodatur.Facilis  rephcauoeft,tantam/i 
Jion  rco  condjujfori,ceiic  legibus  iniuri..m  fieri,cum  muito  eo  rcliJitur  a tij- 
uiiione  pro  parce  l)onorum ,  quoiuin  lam  abfolutum  dominium  nadtus  fuc- 
rat,  quauta  Heret li  tota  diuHio  rcicinderetur.  Non  enim  qubd  plus  aut  nii- 
mi^iile  larditur,!;  duccrc  poteft  diuerlitate  iuns,qnominus  vuoqi  cafuperin 
deiniquumms  videri  dcbeat,cuius  potcftate  conuaaus  bonarhdei  bonaq^ 
hde  pcrFcctus  inuito  rco  relliiiditur,&  infirmatur.  Nec  foKim  coniradus  ip- 
le  rcicinditur ,  icd  ctiam  dominium  qnod  cx  eo  contradu  quiiimm  lucrat, 
auitcuurab  inuito,qiiod  ctiam  a  reccpcifljmisiuris^reguhs  abhoriet :  ade6- 
que  ab  ipfa  Imperatormn  couftiiucionc  qujc  non  ahter  rem  vci  ditam  vuit  ' 
reibrui  vendicon,  quam  ii  emptor  luftum  pretium  fupplerc  noht  confe- 
quenter  non  ni/i  voieMte,&  co; .fcntiente emptore.  llJud  fane  non  inficioio/i 
antc  tra;  'fl.atum  ex  diuifionis  caulfa  domminm  agatur  intcr  fccios  ludjcio  fa 
mih|f  ercifcundaf,aut  communi  diuidundo,poiTc  in^qualitatem  iiJam  refor- 
•mari  officioiudicJs&  fbla jpfmsiudicijxquJtate,&  quidd  ita vt  cx  ijs  bonis 
quqaiteram  poruonem  pleniorcm  cffecerant,ahaminuf  corgruarepleatur. 
Eamqueeire  Ccmentii  /f^tfymaicrt^  i.CodxommMn.vmnfyut  /udicAcd  poft 
iranflatum  iunc  inde  dominium  rerum  qiiac  aiiquandocommunes,poftea  ve 
rodfuifat  fiierunt ,  iicuti  iudicium  bonae  hdei  nullum  fupercft  quod  excrceri 
pomtjita  legis  illius  arquitatem  fiipcrcHc  ncgo ,  ecii  qmd  auxilij  corr  pctai  ei 
tx  fociisqui  fe  vlua  dimjdiam  hchim  dicit,dico  non  ahud  effe  poffe ,  quam 
<}uod  eicmplo  cmptoris  traduci  potci^  cx  bcneficic  /lUi.  i  a.  Co4,  dt  re(cmd. 
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vendit.^cp^omdc  Jion  habcrc  condiuiforcni  l^funi  quod  conqueratur ,  Ci  ad- 
ueifariiisparacusfiiid^uod  congrua*  portJoni  dedt  in  pecuniafupplerc.  Aii 
non.n.hat  ra:ione  fit  vc  miqiDcas  quxcx  ina?qualitate  piohL'd:a  ctt  cornga- 
tiur^Au.t  qciid  aJitid  agunchn[Sp.in  ^^./.i.nili  vtqiutam  grauitcr&  imniodice 
larfuscftnidarnnonoivmmetur  ^Aiqui  nonniorat:ur  indamnois  cniadvl- 
cimunTvlque  quarfrateni  damnuntquod'  ex  dft.ii(ionc  lenrHruserac  ir.  pccu- 
nia  rarcicur.Sicutidicjmas(vetcnean  ex  pra^-naticorun  duntaxatlcmentia 
aho  loco  vidchimos)fiho qui  ahquid  inimrsiegkima  ni  numisacceperit,fi>p 
pledam  elle  legicmaoi  non  in  corporibus  boi'.orum,fed  in  pccunia,cum  ta- 
men  rtcmO  negaocnc  pcnndc  indemnem  fcniandum  cflc  hhum  atquc  enmi 
cx  coiichuiloribus  qui  pcr  diuirioncm  lartuscil ,  imi)  fauorabihorcm  cllc  hac^ 
r jppletioncm,qubc  hlio  fWicda  dl,quia  Icgiamam  intcgram,ilJil  atam,r.ul-'- 
ioq;  pa^dctcricrcm  fa€Vani  habcrcdeK.*t.Qu6d  fidicasnon  cflecogcndu-* 
condiuiforcm  quf  tam  grauiter  la.'fus  tiiic  vt  le  fua  carcat,  aut  vt  pccu»u5  pro 
bonis accrpicndo  rcs  fiir.s  muitus  vendat(  numquam.n.^qunm  cAinuitum* 
qucm  fiio  prctio.rcs  iuajvcnderc  i.non  etjfm  cf.DJcr.amot.\  refpondcbo  ,  non 
cetcare  hcx:  cafn  feciuiTi  cjui  agit,de  habendis  bonis  fuis ,  (cd  de  alicnis ,  vtpo-' 
teqni  poriiorcm  fiiamaominij  quod  in  rcbus  communibus  h?.bebat,tian- 
llulent'  in  fociuln  pcr  tr^itioi>cm  cx  diuiliorc  fccuiam.  hi  id  crgonuncdgit 
vcrcsa  fcillYl*natas,acpronide  fadUs  iam  alienasabinuitodommo  auttcrat, 
quidcm  eo  foloprartcxiu ,  quod  alioqui  futurum  fit  vt  in  damno  morerur. 
Potiiis  igitur  rco  fucciirrtndum  cllcc  ne  res  illas ;  qiias  iurto ticulo  fuas  fccif- 
fet,iuilo  ctiam  prctio  vendcrc  cogcrctur.Scd  tamcn  poliquam  placuit  ei  qud' 
cjucqui  la*fus  niit  hadVcnus  fubticniendum  cilcvtin  damno  non  morctur, 
a^ijuiHimum  illnd  temjwtamcntum  cft,vt  dnmnum  ci  in  pecunia  non  m  bo- 
nis  farciatur.  Ncmpe  fi  id  chgat  is  qui  conucnitur.  Nam    malit  fupplcre  in 
bonis,  adeoquc  nouam  faccvc  diuiiioncm,non  v/dco  qua  hontc  aut  rat.onc 
poflit  id  recularc  fodusqui  priorem  impugnatdiuifionem. 


ERROR  QVARTVS.    .     ;    .  -i.  ' 

Si  fttid  ex  hnis  dmtjis  alienauetit  is  ^ki  diHtJionem  refcindi  vuh  ex 

cauJfatmmodtcaUftoms. 

Ed  hic  moltograuior  pragmaticoiu  error  niihi  vidctur,qubd. 
exillimanc,iUocaam  ^afu  quo  cx  boni&iaiudivufis  ^iqtud  di^. 
,  ftraxerK is  qui  vultrelcindi  diui/ioii^cxcauiIaiuim(xljic£l;r.«. 
:  fiQnis,pcrmit5^nduin  taaacn  ei c(Ic vc  fijpplf  ticHiem  pc^/Iit  pe*i 
Ccrein  boi)is,Hficvtm  pccunuaccipi^tcogipolIe^^Ii-vtpEJCJ  • 
tciniictam  quud  ccrt.flimi  luri^eli,  numquam  polledarircttiturioncui  ci  pcf< 
(jucin  fadum  eft  quominus  nKcgra  rcs  lit n?c  ii  uunor  proponajui;  lufuod  [i 
minorj^,§.S€auoU  D.demtmr.  quiaomnuim  reftitunonucoiVcmunciusii-> 
ludcft  vt  omnia  in  pcillinum  ftatuui  rcilitui  qporceat  $.  'rejfttuttOyeAd.  leg.  (Jh 
lt%nic. Qod.de  repHf.  qux  fiunt  iu  %udtc,tn  tntegr.nfltt,  lllud  etiam  irte  maiibt^ 
qood^iccanduin^hain:  pr^goiacicorum  (qicftuiam  eucu^cytmcljcttisc6n- 
dlnoiv^  fit  aAoj  quau)  rcus ^  is  cj^  al  ««nauu  ^gvi^T^  ^iilQncf»)  fdoiu- 
intcgram  letinuit.  Sjquidem  volunt  pragmarici ,  vt  ctjam  inuito  reo 

fupplca- 
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fuppleatiir  ex  bonis  qiiod  decft  congriUT  adoris  pOTtioni ,  nec  tan-.en  volunc 
acfcorc  cogi  pollc  vt  quae  ex  portione  fua  aijenauii  ,Tepcnat,&  m  comnuu)c 
rdbtuat.Nam  quod  vckicremedij  lcKoex  cogitaruiit,  vt  ea  ipfa  bor.a in  poi- 
cio9ieni  laum  imputet,  quali  hoc  ipib  conierac,mirui  acc?pici.do  /.i.j.Jea etji 
$j&tHm  D.de  celidt.honor.id  rem  non  perdnct  •^d  cn.n)  li  rcusdic  tpataiu 
fepemiutation6  inircport^onum  '{\  omniam  prilunu  n.tcgrum  llatum  rc- 
ftiLuitur?  Cur  dicemus  videri  eum  calumnije  caulla  id  delicicrare,  cum  pei  fo 
Kim  attoi6  ltet,nc dcliderioeiusfausheri polU?  Aoccur  ei  qui duufioi-c  im- 
pugnadicebiteabouaqunr  aljcnauitrctmcrcmmtolbcio  &;  piaieicacx  usi- 
pijs  qux  ad  ibcium  exdiuilione  pcruenerint,  iUoctia  muico  parteni  auocart- 
Cerc^  hoc  vno  faltcm  cafudcbucrut  pragmacia  admiccecc  fupplecionc  in  pe- 
.cuniaiicri  polIc,vc  mmusei  fucc*urratur,cui  magisimputari potdt.Sedcitu 
abdinc  ab  hac  fencenti  ay  vt  ex  coi  itrario  mordic  us  defen  j  anc  probat  a  kefione 
per eu  qui  portJonis  iux  parc^  ahenauecii;,  no  modb  fupplendu  ei  eile  cx  bo- 
nis  quantum  dcclt  ad  nulucenda  £quahtatc,'icd  etia  diuilionciii  roua  &c.<x 
incegro  fieri  dcbcrc,hoc  tanciim  addito  t^peramento  vtquScum  ab  adorc  a- 
henatum  cll,tancundc  cx  (/arceris  bonis  ommbus  permixus  reo  detur, Sc  qui - 
demincadcm  bonoramqualitate^c  con^itione,  proborumdidlamine,v<.  lo- 
quimtur.Qoo  admilio  plau^  non  vidco  c]UKlhoc  ius cpmunc  habeac cum  no  - 
•  ua  hTjpcratorum  collitutione  qux  de  veiidicioriecacum  lociica  emptori  dat 
cletkjoncni  an  iuftum  preaum  fupplere  maht».  nec  prius  refcmdi  vcn  1  tlot  c 
patJtur,quam  cmptor  dixerit  noUc  lc  quod  lulto  prctio  declt  fupplere.  Na  li 
quod  in  vediciote  dunuxat  confticutum  elt,prag^iiatici  poftintcrpretes  vtri- 
quc ccrte  nm^is audacter protrahuc ad  diailioncni  qu(Nd  ea  (it  vice ca^ptionis 
l.\.CconM't^vtrifff(fHe tHcbc.  cur  cam  eIe£bon6  fiipplcndi  lufti  vaioris  quam  Icx 
dat  emptori,adempta  volunt  coduufori;  Autii  alia  emptionis,aUa  diuiliouis 
hac parte  rac.oell, quo iure  oblecVojaut  qtia^^ntoritritc audcat  illi  craducerc 
ad  diuilionem  quod  contrd  iuris  rc^utas  iiuiiidurrt,  &c  conftitutu  fuic  in  ven- 
ditio;^eduntaxatjDeniquc  cur  mcliorg  faciuncconditionS  fbcij  qui  cx  bonis 
fibi  per  diuilidncrii  ac^qvufitis  aliquid  al;et  auit,quod  in  comunereponere  nc- 
queat ,  c^uJim  yeiidijcoris  cui  njhil  potcft  imputari  fi  mod<S  paratusiic  rcddere 
precium.cjuod  iicccpft;  Hic  cinm  tajnetfi  (ft-ccium  oHeiat,  tamcn  elcdibi*6 


alienatiii,  potelt  amen  ntjuam  peterc  d;uilionem,non  kcus  acli  omnia  in  in 


partem aiieriauiCjVt iumcj.it con^erri  aoeo  pretiimi  qi 
tione  rc^ecit,  prafdrtiiii  ii  vendiderit  cx  cauiFa  necciiana, v^puta  pro  dimit 
tendiscredicoribushcreJitarijSjquoniam^inquitrntjiniudiciisvniuei^r-ilibirs, 

3aalc  eft  faniilKT  ercifcuda:,prctuim  fitcceditlocorci.  l.fic^rem  ii  cfrq.D. 
e  hered.petit.Qux  lententia  cantb  fir^  abfurdior  eft  qnantb  coi^duijfori  re- 
fticntioncm  petenu  fauorobilior.Nam  ciimei  pofllt  imputari  cur  diiira.\er]t 
antc  pecitam  rcftitauoncm,  fi  non  f.  crit  neccHana  cniila  diftrahei  di,  at  t 
tiim etiam  cum  necellaria  fuit  a!icnat:o,curnur.crebus non  ampliilsinte- 
gris,vltr6pctatreftitutionem ,  fietet tamcn  vt  pcamjam  pro  bonisaccipe- 
K  cogerccur  focius  cui  nihil  impiitari  poifet.  Dcinde  quod  ^unt  pretiimi 
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ruccederc  loco  tci  iii  ludicus  vniuerfalibiis,  apertc  falium  eft,fi  tam  gencrali- 
cc£  inccIligatur.Habec  enim  ca  rencenCia  fuas  diihn6bones»iiec  niii  ad  ccrcas 
duncaxac  a£boncs  pertiBet»&  ad  certos  cafus,vt  conftat  ex  l.uem  vemunt  lo . 
^.pmit  modo.c^  %.vh.l,fed  etft  /.  ^.^confiitHtt.De pcttt.hered.De  quo  djcedd 
nobis  eritlatiusalio  loco.  Sinc  non  poteft  latio  illa  pertinacad  m  mtegiti 
ccftitutioncs,quarum  nacura  6c  coditio  illa  eil,  vc  in  eum  ipfum  ftacum  rdU> 
cuanc  oinnia,in  quo  res  crac  pnufquani  concrahcrecur.  Quod  vcrb  aducjuiic 
dc  iudicio  fimiluc  crci(cuJida!,an  non  prorfus  mepcum  cft»Semel  cnim  fadka 
bonorildiuifioiieconi^ac  familiqercifcund^iudiciu  fupcrcflenon  polVel/a- 
pitlt<c  ^.C.cemmftn.vir.Mdie.Nemo  aucem  dixcric  ctiam  rcfaiia  diuiiionc  per 
rcibcutionem  rcftaurari  cammumoncm^qua:  fciiicct  fuic  fcmcl  exun6ta,noa 
campcrdiuilioDC  quam  per  cradicionem  ex  diuiiioncfecuciicradiciocnim, 
cum  fic  iadi  meri,non  poceft  rcicindi  foia  iucis  6c  legis  poceftace,ied  refafto 
concra^  cecrocradicione  opuseftvcdominium  m  priitinam  cauilamreuer- 
ucui',/.^^ empttone  ^i.D.de pM^f.eLLx.C.tU  refcin.vtntiit.Sax\^  (\  bona iide  is  a- 
iienaueric,contra  qu6  refticutio  poi^uIacur>iiuUa  cacio  eft  cur  non  liberari  de- 
beat  collacione  auc  impucadonc  pccci}quodredegic,quia  niiiil eft quod ei 
poftlc  impucari  qui  r6  fui,6i:  canqui  Hii,  &  lurc  fuo  v6didic,ncc  recufac  quo- 
min''  c6cra6hii  ftccur ,  mcliordque  ipfius  cddicionem  cilc  acquu  eft ,  quam  fi 
poft fa^iasa  (e aljcnacioncspoftularec ipfc rcfticucion6.  Pomra* enim  ncqivi 
ncq*,  doiu  eius  inccrueniile,fcd  i>ona  fide  iiccc  in^qualicer  fadita  eiledioiiion6. 


E  R  R  O  R  QJ/  I  N  T  V  S. 
De  diffrrentia  vendttionijt(*r  dtuifont:  in prohanda  Ufione. 

^^M^^  TS I  magna  eft  incer  vcnditionem  &:  diui/ioncm  adfinius  ,vt 
^(la^^^mSS  oftendimus  in  fupcrioribus,non  camen  cicacft  vcctimdc  co- 
dBH  E  9r  cradluex  caiifta  immGdicxIa:nonisrcfcindeiKloagicur,eadc 
iKMfttl^fi^  vcriufque  racio  in  omnibus  cofticucnda  nc.Nam  /I  vendicoc  (c 
j^^^^^ffL  vlcradimidja  iufti  prccij  larfum  conqucracur,probare  cogitui 
vcru  iuftumque  rci  prctiu  quod  fuit  t^pore  vf  ditionis,  l.i.l.fi  vo/iitateZ.C.de 
refiind.ventiftdc  niitafadat,fuccumbit,licctprobetimmodica  Ix/ionemjin- 
fpeiXo  eo  tempore  quod  v6didon6  pr^cfllc,auc  fubfccutum  cft,  quonii  prc- 
ua  rcrum  pro  c6porum  6c  locoru  v.iriecacc  mutitur,  I.pretia  rerti  6^,D.ad le^. 
falc$d.ne(me  cedbi  c6lecuao  eft  a  valorc  qui  fuic  ante  vel  poft  contradum,ad 
emn  qui  mit  temporcconira^kur.  Laffio  autem  qu^  in  concra(liu  inccruenifl 
le  dicicur ,  fieri  non  poceft  vt  benc  probau  videatur,nifi  ad  illud  ipfum  t^pus 
quo  ct)ncra£bura  cft  accommodetuc.  Probatur  aucem  ej;  ^omparadonc  rc- 
dicuum  cius  fiiXidiJ.pctmit.D.de  rekeor^^ui/tth  tuteiJJifundum  per  fdeicom- 
mtpum  91 .  de  legat.  i.  Itein  vcnditionum  qux  ab  aliis  eodcm  ccmpofc  fa- 
6fcp  l"mt  bonorum  eiufHcm  conditionis  &:  qualitatis.  Quod  tamen  dicimus 
eodem  temporeywon  adeb  przcisc  accipiendum  eft,vt  illc  ipfc  dies  jn  quo  con- 
tradum  cft ,  lignificetuD,  fcd  vt lureconfulu  loquuncur  iv  7r^«T« ,  id  cft  la- 
tuis  &:  pinguiiis  circa  id  tempus  quo  contra^um  fuit.  Cum  vcro  de  diuiilo- 
ncrefcindcnda  tra6katur,fumcit  ad  probandam  Ixfionem  probari  in^uaii- 
catcm  portionum,quq  iamtum  cum  diuideretur  intcruencrit  ,&  quidcm  cx 
qualit.\te  6c  c6ditiopebouofC,hc^t  dc  iufta  ^oru  ^ftimacioiie  nihjl^bctur. 

■      *       ■  ■  .  Nam 


>Jam  c<\m  in  omnibus  bon^  fidci  iLidiGiis,pr^iertini  ver6ih^iitti(ioiie^U{|- 
litas  ieruaiWa  fii ,  nemo  noii  vidct  fubeire  m^qualitatem  ma^majittii  exy- 
m  paxte  feuda  iurirdi^ones  &pr^avrbana  inilru^ilm)fi>exaijaver6 
parce  non  niii  fundi  rui^ci^Sc  ignobiles  diltcibiiaiitar*  Nili^  contfaciopro- 
bemr  in^qualicati  lilaqu^  cx  oonorum  qualitate  &  conditione  indudtor, 
quanritate  copenfatam.ficri.n.  facil^  poccft  vt  tot  fundi  ignobiles  in  vnam 
cx  potcio)iibusconferantur,vtnobihoruqui  in  alteram  poruoncm  coliati 
funCivaloremirquciu^deoquc  nipercnt.  Scd  probaiidum  idjpfum  cil  ab  eo 
qiu  negat^6  qui  dicit  LTiionS  inicriiciullc,vc  iniquaiiCdDs  prafumptio^u^ 
e^t  diuerfa  bonorum  conciicioiie  nafcacorMontranjs  ccrtiiquc  pcobauonjbus 
clidacur.Quod  non  i  acis  diligeneei  k  pragmadds  obfeiiaximi  icio.Putante^ 
|ii||OI0^i  aducrnis  diuiitoncm  rcftitui  velit  cx  caalTa  immodicar  be{ionis, 
iSi(^gHi^um  probarc  vaiovetn  bonorum,perindeadi  de.»iciudcnda  fcnditio- 
a^etur.  Uiiui  umeii  diuifiomcm vendtcionercoiimiiiiieci^^tiotlia 
probauda  liniyM|niditiUnc>liue  a:tlin6lRioaif  bononmi,i^  tcmpnsprarci^  ft>c- 
^andumidjij|ihrtT»ii  1  >m')  iiur  i«ic,mmirmatyg.iiaacur  an  irarqu  alicas,  &  ix- 
/10  a)iqiii(i|sanl^^  Nam  G  (>onliratk]uid    bonis  dmiiis  al^a^ 

tuni  jvuilftpcr  eiun  ^  agie  ad  rerandcndam  diuijUon^Kb^  praemapcorum 
ci  rofqw^gtjiilii^ui  non  co  minus  rellitttQon^ip$|ii^^tti  aucnauit  daoh 
d^in^ilc  caalliin^tinon  dubito  quin  cogcndus  lit  a^lor  hic  imputare  in  fai 
ara^^nata,noii  ad  cam  duncaxat  vfquc  quancitatcm  qoamex 
id^ne^^icdq^c ,  vt  pragmatid  vulgo  fcntmt^  nec  irurriim  ad 
vfqtA):pLS^I^it  temporc  jii^lA^^ 
%i^e aiiiii>|i|i*d^ camiWipvic^  tikdi  agi^^i^wj^iBl^^F^^i^^^^ft^i^a 

iQyemedio  tCmporqfiftfii^aaifc^tetqy»ji|>i6 
*    rcoperentqu^  ntdi64(B>in  nouaf  dniifiond 
xrcf  e^  fbild  yer^  d^iei  arca  quam  i^ia 
auonei^NdifkiAniUli:6iSidia^  coufia 
ibjlatur,  vt  diximus  adifin£  capitis  fupen«tift 

K  O  K  S  EX  T 


Wunda.. 
intcrucmi 
quem  refticucioin 


'  rehus  dfitmMndi^  intnUii 


^^^^^^  o  N  Jgiiorit  pragmatici  ^ftimation^  dotaLsrci  vcr^  vfiditio- 
^  ncm  eile  l.plerum^t  io,§./i4nu.D.dc  mr.dot.  quonij  ariUma 
do  facic  empdon^n  LwD.de  dfiit^At,^OJ/ed  (tpfu^j,,^^uV, 
de  PHhUctAn.in  rrnv^^.  Seduefciunt.non  eilcilmplicc^.y^n^ 
_  djdoiicm,atdodscauira,vcloquitur/<;ty*(f/^/i6.:i^j<^f,ji^^^ 
.ncc  riuf^m  quid  inccr  h^c  &  i|lam  mccriic.  DilTcrenua^  .iljquot  ti  adidit 
vu:  doclilIimusv5c  numquamfinc  laudis  prxladoJie  nominadgs /rfro^M»  Ch- 
uuim  IthAy.cIf/erMatu:^.iScdyni  fallor,nou  omncs.Iucer  c^ccras  i.nim  liarc  e- 
Uam  vna  cil,cilm  agicur  dc  contia£d)  ex  cauira  Isiionis  refondciido ,  qu6d 
vcjnditori  dcccptovlcra  dimidiam  uil^i  prcu)  fucciinitur^  quidem  benefi- 
•Cio nouz conllitutionis  in  l.i.Codde  rejc.  vend.  qux  li  Jioli  eucc ,  nullo  pror- 
fuslegisauxiliocjfuccurrere^ur.Mulicuvcrb, .  inarthmatione  fui;djdoca< 
Us  drcfiuenu  iic>iiae  inua,<4uc  vlciTdiinidiam  iiifti  pretij^on  bcneficio  illo 
noux  conftiuidoiu$Iuccardcur,fedfohus  iudidj  xquiutc ,  vt  cx  co  apparcc 
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quod  iam  idcm  iurc  vetccc  obtinebat,  vt  cogerctur  maritus  vcl  fiindum  rcd- 
dere,vcl  iuftum  prctiu  fupplerc  l.iifre  fMCcurfum  G.  J.  vktm.l.p rr/  ii.$.i.d.  it 
wr.ior.ldimquc  ec.it  cx  paric  manti  (\  is  laefus  proponcretur<^iff./.i«ir^»$.  vk. 

l.fi ctrcHmfcnptA  6.in pn.Cfo/Ht.matr.Cviius  difterfiti^ rado  a  nemii^c  huc- 
ufquc  tradita  fan^  pcrobfcura  eilct,(i  non  ex  ijs  quae  fupri  difputauimus  ,fa- 

*  os  inteiligcrctur.Nam  fi  quis  eani  tantum  rauoncm  adferatquani  Pompo- 
nius  attulit  in  d.lfMtefurcmfum.  §.vlt.(fHodborto  dr  no  conuemat  aui  Ih- 
crart  altfuecii  damno  dltertMSyaut  damnumfenttreperalterms  /ucrum^dici  ef- 
fciUamgeneraliorem,qukmvtcoanguftandafitadcaullam  dotis.  Couenic 
cimn  oninibus  bonac  hdci  contradbbus ,  ex  quibus  fcilicct  pnrftationcs  om 
nes  &  condeninationcs  ex  bono  &  arquo  fien  i  cccflc  eft.Cui  cuam  congruit 
quod  fcnptu  cft  in  l.matorihMs  yC.commun.%trmf<jue  tudic.  ,  mquit  lcx, 
tn  bona fidei  tudtcijS  (juodind^ua/tterfaffum  effe  conflteeritm  meltus  reforma- 
bitKr.  lu  igitur  dicddu  crit  in  ommbus  bona: fidci  ludiciis ii  oliin  idipffl^ob- 
tinuiiVe,ncc  promdencceirariam  fuilfe  Diocledani  &:  Maximiani  nouam  c6- 
i^tutionem  vt  veiicliton  fubuenicetur,ciini  iudicium  venditi  non  miniis  bo- 
nx  fidci  fit quim  de  dote.  Et  tamen conftat  quod  &:  nos  iam  fcpiils monui- 
mus,leg6  illam  nouum  luf  prae  fe  ferrCjtotiq-,  vctcri  lunfprudcntuc  mcogni- 
tum  fuiire&  inauditum ,  vtvenditori  citra  vim  aut  dolum  Ixfofuccurrerc- 
tur,quantacumquc  tadem  larfio  intcrueniirct-Nec  eft  qui  dilIentiat,folo  Cu- 
iacio  exccpto,qui  non  folum  finc  lege,fed  ctiam  fiiic  rationc  contraria  fentf- 
tiam  pnmus  inuexit.ldem  illc  tamcn  fatctur  cmpton  qui  ctiam  fupradimi- 
diam  larfusfujllet,numquam  fubuentum  fuillc,uie6quccum  cxtensc6len^ 
cic.  Naoi  ncc  hodie  poft  /egem  i.Cde  refeind.vendst.  ci  fubucnicndu  ellcpui-' 
Utjiii  quo  dillcntic  ab  omnibus.  Hoc  vcrt>  cuc  ita  t  ciUn  emptionis  coaathw 
non  miiuis  bonx  fidci  fic  quam  vcnditionis  vcl  dotis?  Vctcor  autem  ne  aftu- 
tc  nimis  &  callidi  agat  vir  dodiUimus,  qui  vt  difficultatcm  hanc  ncc  omni- 
A  no  prxtcrmittat.ncc  bcn^  diluat,hoc  tantum  fcribiwfufficere  intcr  coniuge^ 
(i after  alterum  indemnem  fetuct,ncc  fbciecatem  vitx , communcmq;  ami- 
citiam  qux  intcr  cos  fuitjpati ,  vt  alter  ex  altcrius  dano  locuplctctur ,  etfi  iu 
quoquam  iudicio  bonx  fidci,in  ludicio  dotis  maximc  arquitatcm  &  bcneuo- 
lcntiam  fpc£bxiA  vt  ccat  in  vcteri  fovx.\3\.3i^Qjioda^utHS  meltusefi.Q^i  vc 
rb dc illo quxramus,cut in  contradhi dotis ita coiiftitutum fit,ac nonae  iilo 
potnls,cur  in  cxceris  concra£l:ibus  quixquc  bonx  fidei  funt ,  6c  con(cquen- 
tcrincmpd  quoquc  iudicio  lam  olimidcm  fuerit  conftitutum.  Ratio exiis 
pendctqux  diximus  in  primum  huius  Decadis  cnorcm.  Nam  proculdubio 
ita  ius  vetus fuit ,  vt  quotics cx  bonx  fidci  contraftu  ageretur,non  fbium  vis 
&  do|us,fi  quis  intenicniflct,fird  cdam  Ixfio  &  in^qualitas,fi  qua  occurreret; 
ipfius  iudicij  xquitatc  vindicarctur  d./.iMre.d.l.maiortbHs ,  ^/.»»  contraSItbMf 
\.C.fuih.e.x caujf  mater.qd^  ciim  apcrt^  dc  corttra£tibus  bon^  fidei  loquaturi' 
non  aliam  ob  caiiflam ,  quam  vt  inteiligannis  in  contraclibus  ftridi  luris  a- 
Ludcirc,vim  cea^  faciunc  nonfblum  vcrbis  lcgis,fi;d  edam  iuris  radotu,qui' 

-  leg6  protrahunc  cda  ad  contradus  ,quos  ftndi  iuris  ideb  dici  placiiic, 
quo3trrTTs  ratio  qquitatis  nuila  prorfus ,  aut  ccrrc  non  tanta  habeaftur.Ab  ea 
tamcn  regula  vifum  cft  exdpi  debccc  concra^Ui  empdonis  6c  venlhdonis  ,i4** 
t6mqi  iocadoni4&  condufltionis,  nonquidc  fi  vis  autdoIus,aut  alio  qoocu-  , 
pus  modo  mala  fides,  fed  fi  dtra vim  &  dolu ,  &:  mali  fidf  l^fio  durtuxat  in' 
pretio  aut  in  pf  fionc  intcmanllet  i  ratione  illa  qubd  in  hoCcontTaduiJ^e- 
ncrc  nacuralitcr  Uccac  contralicntibus  inuiccfcdecipercinpretij&ipcnao- 
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nijttKxlo  confticuendo,nec  aliter  fieri  venditioaut  locatio  folcat,quam  ida- 
gente  vendjcorc&  locatorc  vc  carius  vendat  vcl  locet ,  emptore  \cih  &  con- 
du&ore  contra,vt viliusemac vcl  conducat  i,tn  caufft  i6.§,tdfM  Pomfomti^ ff. 
de  mmor.iitem  /iii..§.vU.D.iccatJ.fi  volHntatc      dercfand.vcndu.  Eaq",  ra- 
tio  tam  apcrt^  tradita  cft  in  /.  &  idco  15.  d  .  tocat.  vt  nihil  dici  poflit  apcrtius. 
Nam  cum  in  fine  lcgisj>racccdenus  fcriptiun  eflct^in  locationibus  &  condui 
dtioiiibus  idcm  iurjs  elle  quod  in  emptionedc  venditione ,  vt  liceat  naturaii- 
ccr  contrnhentibus  le  inuicem  circumfcribcrequodad  pretium  &  penlianc 
attinet,fubncitur  c\Wexmo^Mix\cy,(*ruUopr£tc-^tH  mtnons  fe/iontti  iocMtio- 
m fa^A^fi  nuiiuf  doiw  aductfarij prohart poftttjrefetndt  locatto  non  potcft ,  vt  in- 
ccUigamas  fien  id  lingulari  quodam  iure  ad  alios  bonsr  fidei  contradhisnoD. 
producenciojin  quibus  nullomodo  nullique  in  re  permidum elt  contraheri-' 
tibus  vc  ie  decipianr.  cuiuiinodi  fuiu  contra^us  dcpofiti,  commdoati,  man- 
datijdc  pienore,aliique  limilcs^tn  quibus  non  foium  dolus , aut  vi5,/ed  etiam 
Ixiloquaflibct  folaiudicij  zrquiute  vindicatur,ita  vtnec  aliavlla  adi^ionco- 
pus  fit.  Ergo  quod  in  eniptionibus&  vendiuunibus,it6mq'>  in  iocationibus, 
&condu(lbonibus  contrirecepcu  eflc  Hermogcnianus  fcribit ,  vtprxtextu 
ix/ionis  refcindi conuadus  non  poflit,  fic  omnino  accipiendu  eft,vt  neq-,  ip- 
fius  iudici j  ;cquicatc,neq',  alia  vUa  adione  rerandatur.£x  quo  rausFadum  cft 
propoiit^  qu^ft ionijfi  de  illo  tantiim  quqratur,cur non  vcnditori  aut  cmpto- 
rii^fb^itemqilocatoriaut  codudori  olim  fuccurrcrctur  ^uiute  iudicij  bo* 
nse  fidcijficut  in  caetcris  omnib*  bon^  fidci  iudiciisci  qui  laeius  eilctfuccurc-. 
batur.At  ii  qui^pcrgat  quxrcrc  cur  crgo  mulieri  fuccurrcretur,  quac  fundum 
dotalc  niimoris  xlbmatu  cradidiflct,aut  marito ,  qui  pluris  ^ftimatu  acccpjf^ 
ict,cum  ea  ^ftimatio  v6ditionis  iure  c5feretur  ?  alia  rcfponiio  quxrenda  crit 
ad  dubitauoni  hanc diflbluenda.  Dic6du  aut  eft,iiis  hoc  ex  co  profed^d  fuifi 
Ic,qu6d  huiuf  nodi  vcnditiojicet  ver.i,n6tamc  ijmplcx  vediuo  cflet,fed  do- 
lis  caulla-.ld  eft,qu.T  fic  fieret,vc  tam^  docis  cauilam  in  vendirionc  &  eniprio 
craiisferri  noilcnc  contrahentcs,  icd  candc  manere  vt  foluto  matrimonio 
dotis  ludiciu  fupcreilet,pcrindc  acfi  dos  in^ftimata  fiiillec.  Nam  quocics  fim- 
dus  aeftimatus  in  dotfi  dacur^ld  primu  Sc  prqcipu^  agitur  vt  fiindus  ille  pro 
docc  iic,dcinde  vt  ftmdi  acftimario  fic  in  doc6  pro  fiindo.  Nec  proinde  id  agi- 
tur  incer  viru  &:vxor6  vc  plus"minufvc  lit  in  doce,ied  vt  fundus  ipfe,aut  qu4- 
li  fimdusert.Itaq',  liin  fuiido  arlbmando  aiteruter  circuicriptus  tit,  licet  ea  ^ 
ftimat  o  ve.iitionis  inftar  iiabcat,quiatamen  fa£Va  cl\  dotis  caulIa,con/equcs  . 
eft  vt  iblutom.itrimoniopccacuracftiniacio,noncxvcdico,/ed  adlioncdedo- 
te,pcr  qua  fundus  ipfe  peceretur,li  116  eflct  ^ftimatus:  c6tra<3:us  igitux  dotis 
inanet,qui quauisin eo  fic fimjlis  venditioni,ciubd  bon? fidei cft^in eo  tamen 
dilFert,qu6d  116  eft  cx  eoru  numero  in  quibus  iiceat  cocrahenubus  fe  dtcipc- 
rc.Na  &  cu  in  modo  patrimoni  j  muiier  decepta  ci\ ,  fi  forte  vkra  vires  patri- 
moni  j,vel  totu  pauimoniu  circufcripia  in  dot6  dcderit/ubucnicdu  eft  ei  no 
ibiuin  mmori,  icd  etiam  maiori ,  ncc  per  in  intcgriim  reftitutionem  Jcd  /oia 
srquitatc  iudici|  ifi  ex  caujfA  9.  %.tn  dotis  efuoejHC  modo.ff.dc  mtnor.  \m\(k.dtEf.i. 
iurcfHCCurjii§.vittm.deiur,dot.  hcct  hercdimulieris  neccflaria  lit  in  integru 
reftiturio  aduetfus  m.ricum  qui  dotem  fit  lucratusxjuA-  /ent6tiaeft  i.vik.C. 
fi  aducrf.dot.cpom^m  intcr  lieredem  muberis  &  n.aiuum,hoc  cafu  nuilum 
iiipcreft iudicium  de  dotcalioqui  non  cgcret  in  intcgrum  reftiturionc  hercs 
mulicris ad  quem  dos  reuerrcretur.  Quanto igitur  magis  cetta  re  in  dotcra 
<Uca  citra  l*iionem,iudicium  de  dotc  ialuum  erii  dc  fufhciens,vt  fi  in  cadem 
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rcpollmoduraxiliinanda  alteruterex  coiuugibuskTus  fit.,  cirubueiiiaturp 
Sed  &  obfctuauoiie  digiium  illud  eil ,  nieliorem  clle hac  partc  conditionem 
dous  quam  lic  aliorum  contracluum  bon^  Hdci,etiam  corum  in  qujbiis  nul- 
lum  concraiientibus  lus  cft  fe  inuicem  dccipicdj.Nam  in  cztcris  fi  iemel  pcr- 
(e€t\  (inc,&  tradicione  fincm  acccperint,  fiennon  poteft  vt  firaus  vel  uiaequa- 
licas,ti  qua  lic ,  scquitate  iud.ci  j  corrigatur,  quia  nec  ludicium  vllum  fupereft 
qaod  excccen  poUic/.^/.y? inter S.C .commMt.vtr.tudtc.  Ideoque  m  integrum 
cciticucio  jiccell*aaa  eft,  fi  modo  caulla  abqua  fubiit  coijcedendjE  rei^icutjo* 
nis,id  cil,ll  vis  aucdolus  interuenic.  Nam,vt  ikrpius  dixiinu$,excauria  CoUus 
immodicar  l^fionis  refticucio  numquam  maiori  dacur,  Ac  in  cauUa  docis  no 
(bldm  fi  Fundus  dotalis  xftimatus  tucrit,quq<;ftimatio  inf^T-veffifnTOnis  cft, 
fed  ctiamri  cradicib  fecuca  fic ,  poccft  tamen  corngi  &  emendari  \xi\o  &  cic- 
cumfcciptio  (^iXxin  ^ltimatione ,  per  qquitatem  ludicij  dc  dotc ,  quoniam 
craditio  iUa  docisfa/dla  marico,noi^  abfuinit  iudicium  dcdote  ex  parte  niuiie 
rjs,qu;  foluto  matrimonio  pcriccutioncm  dotis  ex  eo  contiadu  nabitura  cft 
concra  maiicum,auc marici  hecedcs ,  (cd  caiitum  ex pactc  manti  qui  accepta 
doceliiieJacfus  iic,ilue  non,nilul  hai>ecquod  conqueracur.  Cqcerunifoiuto 
quandocumquepacrimomomuhecc  auc  euis  herededotcmrepctente ,  (iue 
muiiec  ]^(a  in  hmdi  dotaiis zftimacionc  ineunda,iiuemarxtusipfe,reuo^ 
cabitur  resad  fuam  arquitatfi  ex  (bia  iudicij  bonq  fidei  potcftatc  ,  quia  fuper  • 
cft  iudiciani  bonjc fidei cx  parte muiieris ad dotcm rcpctcndam.  Exquqin-r- 
fero  crrarc  pragmaticos&i  lutci-prctes  onaiies ,  quotquot  cxiilimanrbcKcfir 
cium  Ugis  2iC.de  refctnti.veniht,ad  eum  quoquc  cafu  pcrtincrc  quo  xftuna* 
udos  data  fit,&  in xftin^acionc  Lrfio  intcrucncric  Eamquc cflc fententiani 
arciifcripta  C.Cfo/ut.m^P^  in  ilUs  verbis  ijMidfuffer  hu$ufmodt  cetrjilluii 
vitto /fatHtum fa,vul^o  pntet.  Etli  enim  icx  iila  cft  Impetatoru  Diocletiani& 
Maximiani,quivcndicori  vlcradiinidia  iiiftiprccij  Ixfopriini  fubuenerunt, 
fupra  didhs  camen  vcrbis,n6  quid  ab  iis  Impcratocibus  contra  iuris  commu-. 
nis  racionem  confticucum,(ed  quid  ^  iure  communi  in  fimiLbus  cauflls  ftam 
tum  fuenc  iignificacur^/><r  t/<w,inquit,^Kii#/Jw(;<ii  contrA[/uum.\^2n\  cotra- 
^tuum  bon^e  fidci  vitium  cft  ii  concineant  laelionem  &:  in^qualitatem  edam 
cicra  doIum,exceptis>cnd:tionibus  &  locationibus,ob  idque  iudicij  bonq  fi- 
dci  ^quiute vitium  lilud  cm6da'i<iura  eft,  quaiTdiu  iudicium  illudjcx  altcru^ 
ua  partc  excrccci  poteft.  In  cauifa  vero  dotis  iudidum  bonx  fidei  tandiu  fu- 
pcreft,quandiu  dos  mulicri  ciiifvc  hercdi  rcftituta  non  fuit.  Non  magis  igi- 
tur  locus  lilc  rcferri  potcft  adnouam  Impcratorum  conftitutioncm  ,  quani 
quod  fcriptum  cft  in  d.i.ittre  6'§.v/t.^  d.l.fi res  ii,§.i.de  iur.dot.  & aliis  ciuf» 
modi  iuris  antiqui  locis,qui  accomniodatam  ex  noua  conftitutione  intcrpro 
tationem  rcdpcrc  non  polKinc.  Pianc  ii  dos  fiieric  mulieri  rdlicuta  in  con- 
uenca  ^ftinryaaonc ,  fiue  mulicrem  cx  ea  xftimationc  lcciam  proponas ,  fiue 
mantum,  fateor  nuiium  fupcrfore  iudicium  bonq  fidei  ,  cuius  ^quitate  fub- 
uenin  pofllc  ei  pcrfonar  quq  fuic  l?fa.  Sed  ncgo  fubucniti  cx  liac  caufla  debe-; 
rc,nc  muiicri  qnidem  nili  minor  fiiic  annis  vigintiquinqnc.quiacft  quod  im*. 
putctur maioti,cur  cum iudido dc dotc  expcrirecur,non  fucnc  vfa  au\iUo6c r 
ocneficio  iuris  conimunis.  Prarcerquam  fi  qua  fic  caufla  ob  quam  maioribus 
quoquc  fuccurri  (bleacid  cft^  vis,auc  doius  inccrcellcnc.Ncc  fanc  vlius  iurif 
lokrus  cft  qui  co  cafu  auc  mulicri,auc  marito  fubuenicndu  efle  dicaf.Sicut  nc-i 
quc  in  ca-tcris  contra6tibus  vnqui  fubuenitur  ci  qui  Lcfus  iiiit,fi  contraClui 
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tx  vtraque  parte  ita  ratisFaciam  ih ,  vt  ex-contracl:u  agi  amplius  non  po/IIt  d. 
Lnu$orti?Msi\xn<XM.fiinter^.C.comtot.vrr.  iudtc.  Djces,  a!i  ergo  mehoils  c6- 
diuonis eiit  venaitor  poit  Dioclecjani    Maximiani  conlbtutioncm  ,  quam 
miilicrcircumrv;riptaindotis2rftimacione,aucquam  condiuifor  qui  in  di- 
uiiionc  J^fus  eft?  Conllacenim  vendicoremnor.rolilm  [xrrfeao  cor.traau. 
quodfitiiudoconlenfu,/ed  eciam  impleco,idcft  fubfecutis  rci  vendiLr  pic- 
ciiquc  mucuis  cradicionibusii  l?ruslicvlcradimidiaiuftiprccij  hobcrc  con- 
didioncm  ex  dJ.ii.C.de  Yefand.vendi$.  hadeiuis  vc  emptor  vel  rem  rcddcce 
prcaorecepco,  vel  lultum  preciu  rupplereiubcacur.Ec  umcn  diximus  quod 
^verum  elt,vendiaoncm  inco  deteiioris  ellc  condidoms  quam  (mt  cxceu 
concradus  bonac  fidei:  quod  fi  larlio  quancacumque  dummodo  cicra  dolu  in 
ea iuccrueiieric, nulloiuris communis auxilio vendicor  admuacur , bcncficio 
verbnouxlegisnonahccrquamfiimmodica  &cnormislqlio  pioponacur. 
Ec  hic  fane  coaus  ferc  huius  craaacus  difficilior nodus  eft.  Scd  facilis  cric  cx- 
'  plicacio  ii  dicamus,motos  fuilie  Impcratores  vt  nouum  illud  ius  in  venditio- 
nc  mdu^ercnt  ob  hoc  ipfum  qubd  venditor  quantumcunque  lafus  omni  au- 
xilio  dcfticucbatur,  co  practextu  qu6d  in  hoc  conucntionis  gencre  liceret  c6- 
trahentibus  fe  inuicem  deciperc  in  picuo,  ciim  camen  ea  decipiendi  hcenua 
plenquepaJlim abutcrentur.maxtfra in  necem  venditorum  quosneccflTtas 
rci  famjliarispIcrumqueadigitadTendicioncm  vili/Tunopietio  fac.cndam. 
Nec  tamen  confcquens  elfc,  vt  carteriscontraOibus  qui  hac  parte  vcnditione 
feuorabihores  funt  idem  bencficium  hodiedari  debeat,  id  dt,vt  fecuco  quo- 
queimplcmento  ex  vtraque  partc,  atquc  ita  cxtiuao  iudicio  bon:r  fidci  liic- 
Offramusci  quaelxfusfuit  ,necii  vlcradimidiam  lufti  pretijlarfusfit,  quia 
dtquodciimputetur,nonqu6d  ita  contraxerit,fed  cur  contradum  tanta: 
tefiomsiniquitate  laboiantem  vlcrb  impleucrit,  ncc  pouib curauerit,  vt  ad 
acquitatcm  reduceretur,  &:  in  mclius  reformarctur  ^ciim  ipfius  mdia  1  xqui- 
tatefifpotcftateidairequipoiret.  Quodipfum  quoniam  vcnditori  imputa- 
ri  nonpoteft,  cmfcihcetius  antiquum  nullomodo  fuccurrit,mirum  non  eft. 
ii  lex  noua  ci  fubucniat  tum  cuam  ci\m  impleuJt  conuaaum ,  perinde  adi 
non  implcuillet.  Qu,.nquam  fi  velit  vend.tor  hodic  iud.cij  xquKate  fe  tucri 
rd.f2T  ^mplcucrit,  proculdubio  poteft  qua  , ad.dum  borx 

hdei  eft  dummodo  fit  Ixfus  vltra  dimidiam  iufti  preuj.Alioqui  .us  antiquum 

Jiunet,  ,n  eoque  dctcrions  conditionis  eft  venditor  quani7xter./.cut  &  n^ 
lionscum  vlcradimidjamiufti  prcuj  deccptus  eft.  Inco  quod  non  folum 
tueii  le  ludiaj  xqiutate  ante  impletum  conuaftum,  fed  euam  poftqu5  in> 
plcuentvlcroagerepoteft,vt  miquitas  corrigatur.  Itaquc  fonMuumeft  in- 
terpretum  noftrorum,  qu()d  putancbeneficiC  dtD^  /e^isficund^.Cde  refeind 
ventUt.locnm  habere  in  tundo  docah  pluns  auc  minoris  xftimaio,  &:  ad  diui- 
hone  aliofquebonarfideicontraausproducidcbcre.  Somnium  vcri>  lacobi 
Cuiacij  quoddefifndit  iam  oLm  obcinuilfe  m  vendiuone  illud  ipfum  lus  ' 
quod  i  Dioclcuano  &  Maximiano  induaum  cft  in  d.U.Cderefcind  vendst 
Quod  aucem  addic  eciam  de  fuo  benefidum  venditori  «'acum  ad  emptorcni 
pocrigendum  noii  elle,  an  vcrum  fit,itcmquc de  ali;s bonx fidci  contradihus 
vidcamus. 
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Ixvnquaiiicx  pragmaticis  qu.lquam  dub:.au>t,  ne  ftrccX 
incerprecibus qmn  bei.efifiuiiiqucxl  noua  inipciatorum Djo- 
clctiani<3c  Maxiniianiconltitutior.e  vcj;,  itori  daiun:  elt  in  /. 
t.C.detefcind.vendit,  poirigi debcii ad  emptoiem,  itcmquc 
ad  locatorcm,  conduftorcm,pcrmutaco»en  ,  ad  omi  es  dcni- 
qucbo!  ,a'fide:contiadliis:qualiin  omiiibus  cadcm  xquitatis  &:  bona- fidei 
rauo  idemqiioqueiuspoftulet.  Uieamquerem  abutujjtm  palTim  rcfcripto 
corur.dem  Impeiaiorum  quod  extat  ui  i.yC.commMn.  vtr.iudtc.  vbi gei.erali- 
tcr  fcripCLim  eit  m  bon:c  fidei  mdiciisqucKi  iiucqualiter  fudum  cflc  conlute- 
li^in  mchui  rctormari  oporccre.  Cuius  tameii  loci  quam  alius  plaucque  di- 
ucrfjs  fenfus  lK,iam  fatis  fuperque  in  fuperioribus  explicav.imus.  Primus 
J.icoifHs  Cuiactks  Idno  decimo  fexto  oh(er.captte  18.  ncgauic  porrigendam  clTe 
adempcorcjca  potiflimumrationemotusqui^d  noneadc  ht  raciofubucnie- 
di  empcori,  quu:  vcndicoii.  Propcerea  qu6d,inquic,vepdicorc  plcrumque  ne- 
ccflicas  rei  familjaris  copcliit  vcndere  prccio  minore  l.i.l.non  idnrco  ix.  leg.fi 
ejHosiG.C .de  refcind.  veiul.l.\.C.de  prs.ddec.l.i.C'(i>ie  cenf.vel  relt^.  Emptor 
verb  vltr6  accedic  ati  emption^  ptirdij,  frpe  fraudardi  cautla,&  pletuqucc- 
micprecioimpenfo&:  nnmcxlico  aflfe<5bonc  opoicuniiatis,  vel  vicinicacis, 
vel  (.ocli,  vcl  quod  iUic  educacus  ilc,  vcl  paictes  fepulujvc  leg.  1  ^.fedftre.  D.fi 
ijHtdtn JraH d.  patron. wc\  c\i\od  ma oru  cius  factitiVi ii\  /./i tri  emptione  j^y  D.de 
w/w.quibuscalibus  liuc  pruJenterjliueftultc  faciat.quiaiamc  /pontefacir, 
nihjlcauirceft  ciu  ci  liibueniacur.  De  locationc  no;i  dubitat  quinidcmiur 
ris  lic  quoddc  venditione,  licut  i^'de  condu^lioi.e  idcm  quoide  cmptio- 
ne.  Dc  permutatione  vcro  quia  non  mngis  venditioni  q  jam  emptionj  iimi*. 
iis  cft  ,  videtur  inagis  dubitare.  Sed  tamen  concludit  jdcm  beneficium 
dari  dcbcre  vtriquc  pcimucatovi ,  fcd  quatcnus  vtcrquc  vcrdicon  affjmjlat 
tur,non  quacenusvicique  emptorem  imitatiir.  E^o  vero  mirot  mgcnia 
toi  t.intorumque  virorum  (e  exerccntium  abtriantium  nianifcfta  luri* 
ccrtiflimii(;nor  tione.  Nam  vcabca  dubit.itionc  incipiamus,qu.T  cltde 
cnipcore,  liiuris rationem  iiifp;cias ,certum  cft  nullo  mo-.ociiubucnieii- 
dum  cllc  ob  quantumlibct  immodicani  la:lionem,qLiia  nec  veiKlitou  fubue- 
nircturncquidem  anteimplctum contiaitum ,eth  ludjciucmpti  auc  ven- 
du' quod bona? fidei eit  agcrctur,quoniam  ioco  contia^u  /pccialceft  vc  li- 
ccaccontrahencibiisd*  inuicem  naturaltcr  in  prctiotieapcrc/.  1«  caujfxxC, 
§.  tdem  PompontHS.D.de  mtnor.l.fi volHntate  %.c.de  refctnd.  vendtt.  Nec  ahud 
in  Jocacore  &  conduclure  uir  selt,  pvoptcr  eandcm  laiioncm/.  ttem  f  pretio 
22.%.vlt.^1.fe(j.D.kcat.  liaquead  hoscontra^iusnon  pcrtinct,  quod  cte 
ahis  bonx  fidci  contrad  bus  fcnptum  cft.  Id  qucd  inarquahccr  gcltu  fiicrir, 
arquicate  ludici j  bona-  fidci  in  rr.ehus  rcfbrmari  cicbcrc ,  nifi cirm  vis  aut  da- 
Kis  iuceiucn  t.  Nec  bor.a  lacio  cft  qtia  moucntur  iiiccrpreccs  vt  cmptori  fub- 
uei  ia:^t,f*o<^  bonx fidet  contraHus ^r,qua  tamen  meliore  alia  nuliam  habct. 
Si  vei6  :us  nouun^  inlpicias  quod  ab  Impcratoribus  contra  luris  veteris  ra- 
tionem  corftitucum  cft,  quid  apertius  quam  conftitutionc  dc  folo  venJico- 
re  locutaellc.^  Ergoqui  eam  procrnhunt  ademptor^,  fateantur  ncccfleeft  id 
fetacere  llnclege,&  confequcntcrfincratione,cumnccinvendicorc  ratio- 
nem  vllan^  haberc  poflic  lex  noua,  quq  nbhorret  a iuris  vcrens  tationc.  Et  vC- 
ro  apcrti/Tima^-eiudentifllmaincervenditorem  &  cn^ptor^  difllmihtudi- 
nis  ratio  illa  cftquam  nos  cx  Cuiacio  protulunus.Na  quod  lex  ait  humanum 
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9pt  oftendit  facs  ita  ab  Inipcracoribiis  conrtuutuni  in  vcnditorc,  no  ratJone 
aliqua  iiinsauta^quicatis,  aut  bonx  hdci,  ied  nuierationis  tant  ini»  vt  ik  ji/. 
/crtpto-;.§.vlt.i>  .znd.hber.  Videtur  eiiini  mifcracionedjgi  ns  vfditor^iii  vr- 
gencenecellicaLcros  rua^fjquaslciacmultopluriscifc,  cogicur  tanien  vilifll- 
mo  precio diltrahere  ,  nullum  aiioqum  empcorcm  inuc.  curus.  Idcoque  pa- 
rum,  meo  iudiciojinccreltanvcndicor  nriat  rei  fux  valorcm  ,  nccne.  Tanto 
magisenim  dignuseltcuiusiet;esm:rcre::ncur,qui  contraquani  veljc  rem 
maioris  prcci(  vendit  minorc.  Atcmptoris  qui  muicb  plunscmitquam  rcs 
(ic,nihii  caufTc  clt  cur  mircreamur.Scultiti.r  cnun  potius  id  imputaiuum  cft, 
vtaitl.^.i.altenfts.D.  ad/e^.fa/ad.Szukisiuic  vixdt  vt  vnquam  rubueniatur 
ouomodo nec  iiscjui  errancin  iurc ciim iiabeant copiam lunfpcritom , quos 
itultos  vocat  lurilc.in  /.  re^ula.^.§.pen.  DM  inr.cr f  af?.i^mn'. Ncc  coniuncni 
interpre.um  &  pragn^.aticorum  crrorcm  iuuat quod  fcripcun:  clt  in  ^fedfit^ 
merit  ^./.i.  D.(i ^utd \n Jraud.patr.qno  potifllmum  vtitur  loanes  RoScrtus  in 
Animaducrllonibus  vt  Cuiacij  (entcntiam  impugnec.  Etll  cnimco  iocora- 
tioeadem  conltitmturemptoris  multo  maiorcprcuocomparai.tiS,&:  vcdito 
ris  mulco  v.Iiorc  diftraiientis,  id  tamcn  pcrtinet  ad  adiionem  Fauianam  qiix 
datur  patrono  in  cuius  fiaudc  alienatu  cft ,  no  auccm  ad  propoficam  di/pu- 
tationcm,dcqua  nunquam  lurcconfulci  nc  per  (t>mnmm  qu^de  cogitarut.Ec 
ratio  diflinniitudinis  non  obfcutailiaeft,quiaquicqu«d  in  fVaudeni  paironi 
fa£tu  e(t  a  Ubcrco,  id  reuocari  xquum  cft,  meliorcmquc  cllc  condicioncm  pa • 
croni  qui  nequc  contraxit,  Mcquc  iraudan  potuic,  quam  liberci  qui  ipfe  emit 
auc  vcndidit,  quique  libi  ipfi  nonctiam  patrono  fraudcm  potuic  facere.Qua- 
re  ncc  dubicacur  quin  idc  dicendum  flc ,  cciam/i  Ixllo  qux  in  empcione  vcl 
vcndiuone  inccruenicperfiaudem  libcrci  nou  cxcedac  d.midii  iultiprccij: 
cilm  umen  (It  in  confcflb  necoiim  pocuille  nec  Iicxlic  pollc  refcindi  vendi- 
tioncm  ex  immodica  lxfionc,fi  non  vicradimid:5  vcndicor  ixfus  fit.  ProbaC- 
ue  poti.U  illc  iocusjfi  fiibcilii\$  incucarc,ncc  vcndicori  ncc  cmpcori  fuccurri 
cberc  ob  folam  immodicam  Ixfioncm:  alioqui  nihil  ellccncccflc  vc  pacro- 
nopcr rauiajia&: exproprio  iure  fuccurreretur,llexpcirona  libcrti  fuccur- 
ri  ci  pollccjvcfalcem  cx  bonis  liberti  luberec  cam  adtione  quam  libercus  iplc 
fuo  iurc  eflcc  habiturus.  Quod  aucem  proeodem  pragmaucoru  crrorc  cucn- 
do  obiicicurdc  marico  qui  in  re  docali  pliuris  xftimata  cjrcumfcriptus  cft, 
toiulcb  muius  ad  rem  pcrtincc,vc  cx  iis qux  proximo  capice  diximus  incclijgi 
.  poccft.  Ec  vcro  vfii  iplo  cuenirc  cernimus,vt  rarifllmc  empcor  a  vcndjcoic  \T- 
tradimiiiiam  iuftiprccijdecipiacur. Ec  li  quando  id  cucnic,vt  plurimum 
fit,dolo  vendicoris,qui  haud  dubic^quitatcjplius  iudicii  excmptoquod  bo- 
nx  fidei  cft,vindicatur.  Dolo  naque  intcrccdcntc  nulla  prorfus  dittcrcnua  cft 
inter  emption^ ,  venditioncm ,  cxterofljuc  bonx  fidci  cotradus,  &  in  omm- 
bus  gcncralitcrcocafu  vcru  cft  quod  ^x.l.yC,commuti.  vtr.tud.  in  bon.T  fidci 
iudt^iis  quod  mxqualitcrfactfi  efle  coltiteritpn  mcliusrefoimari.Ncc  foirnn 
fi  vltra  dimidia  iufti  prctii ,  fed  ctfi  longc  minor  Ixlio  diunmodo  per  doiu  oi- 
tcrucpus  coirahcnciuinccruenerir.  lilcver^  multi)  grauior&:  intolcrabiljor 
eoriuidc  intcrprctu  &:  pragmacicoru  ^rror  cft,  quod  cxiftimant  vidcri  hvfiiin 
cmptorc  vlcradimidjaiufti.ptctij  fircdigna  xox^mciit  i6.cumtam6  ccrtif- 
fimu  fit  ad  eiufinodi  hsCiowc  inducenda  nccenariu  cilc,  vt  tc  di^nX  lo.cmcric 
M.  vccademproportio  feruciurin  cmptionc  qua*  in vcndicionc.  N^nwenini 
dubKacquinYenditor  tu  dcniu  v4ci4d}m;diaiuftiprciij  if  fusvidcacurcitm 
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rem  digiiam  21,  vcndidit  duntaxat  10.  luftuin  autem  prctium  ita  fuppicri  pcr 
emptoiem  li  oflerat  11.  non  li dimiduim  aurei,cum  deccm,quamujs  ii  ab  mi- 
tio  decem  cum  dimidio  dedillet,  venditori  hodie  non  fuccurretetur.  ALoqui 
tVuftralex  datctoptionememptoriqiii  vtiquemallet  femper  fupplere  quod 
deellet  uilto  pretto  qu^m  rem  rcdJeie.  Simihtcr  igituc  c  contrario  djcen- 
dumeft  Ixlio  cm  vltradimidiamiulli  preajcx  paite  emptoris  interucnirc 
cumrcmdignam  jeccmcmicii.  Vendicorem  vertS  illo  cafu  habere  optio- 
ncm  debci  c,  vtrum  dc  med'o  mahc  vndecim  remitterc,an  rcccpta  re ,  quan- 
nim  accepit,  id  e(l  aureos  zi.reddcre.ldque  iam  ant8  nos  refte  obferuatu  efl 
no  cantiini  a  C$Mao,  fed  eti^  ^  Caroto  Aio/ineo^ni  Ci  cu  Chmcio  in  iurifpru- 
decia  confcratur,  meoiudicio  nullus  homo  cft.Qmd  tamen  fibi  MoUneui  ve 
Jit  ci\m  ait  emptori  quidcm  fubuc'  icdu  elTe  ex  bcneficio  d.Lz.  {cd  no  apqu<i 
acvendicori  ,cgoplan^  noninteUigo,  nih  tantam  MoUncolcgis  nour  con- 
dcndjc  poteftatemdemasquantam  Impp.Djoi:letianus&:  Maximianus  ha- 
bucruiit.  Omninocnim  autlex  illa  Impp.  {eruanda  eft  in  empcorc,  auc  nuUa 
prorfus.  Quod  autcm  Cmi^;»/ poltcxteros  omncs  idem  admittitin  locatore 
6c  pcrmutatore  quod  in  vcnditore,  quam  falfum  fit, ex  iis  quje  mox  dicemus 
inteihgctur. 

ERROR  OCTAVVS. 
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IxiMVsin  fuperioribus ,  candem  ohm  fuiile  venditorisSc 
locatoris  ratiorem,  in  co  qubd  licuti  in  vcdiuonc  6c  emptio* 
ne,  jta  in  locationc  &  condudbone  hcebac  cocrahcntibus  na- 
turahcerfein  prccio  inuiccm  dcci^cze,/.  w  caujfti6»§.  tdem 
Pompomus  D.dc  mmor.l.uem  (i  tL.§,vlt.  d.  locatJ.fi  voluntati 
8.  Cod.  de  Yefcmd.  vend.  S:  ide5  ncque  vcndicori  ncquc  locacori  qui  cicia  do- 
lum imnio Jicc lafus cllet  fuccurfum  fuiifc  a-quicate  iudjcii  bonar  fidei,vc 
fiebac  !n  c.rtcris  bonx  fioei  iudiciis/.c>-//£po  i^.D./of^/.iur^.l.^  C.  commHn.v- 
triHftfHeiHdt.l.yC.^Hth.ex  canfi.  mator.LtHre»6.§.vlt.^  Ifires  ii.§.uD  jnr.dot, 
Eadem  ratiofacere  videturvcquemadmodum  hodie  fucccurritur  venditori 
exnouaDiocletiaiii&  Maximiani  conftitutione  iivltra  diiridia  iufti  pretij 
Izfus  fit,  ha^nus  fcilicet,  vt  eniptor  vel  iultum  pretium  fupplere  vcl  rece- 
pto  pretio  quod  dedic,  rem  quam  accepit  refticuece  tcneatur:  Ua  etiam  loca* 
(ori  ineodemcafucademquexquitatis  radone  (uccuni  oporce.ic.  Vterquc 
enim  contradVus  bonx  fiuei  eft,iif(lcmque  regulisconliftit,vt(criptum  eft  in 
Lt.i>.hcat.  Eique  confentiens  vcxeft  interprecu  omnium ,  &  pragmacicorij. 
Mihitamen  vald^fufpedi;i,& vtliber^  dicam  quodlencio,  prorfus  ialiainon 
ideo  duntaxat  quod  noua  le.\  de  vendicore  canciim  locutaiit ,  non  eciani  de 
lcKatore.  Nou.t  auceni  le^s  iuris  veceris  corre^riz non  facil^  extra  fuos  fi- 
nes  iint  trahcnd  r,  ne  quidem  cxldencicace,  vc  loquuntur,  racionis  &  xquita- 
tis,  vt  a  iure  communi  qu^m  minimilm  fieri  poteft  recedatur,/ed  etiam  quia 
non  video  qua  raiioTie  aut  qua  via  opboiila  quam  Impp.  dederunc  empcori> 
vciuftumpretiumfupplerepo/nciivehcy  accommodari  queac  condudori» 
prx(ercim  fixndi  tuitia.  Siquidem  iufta  merces  &  penfio  in  locacione  non 
liiiiexfinid^uum  modo  conftitui  poteft.  Locatio  enim  eil  vice  venditionxs 
frudhium.vc  dixtmusDfMir 6. £rror.^.  At  frudluum  percipiendorum  non 
folikn  mo4us,  ted eciam  valor  inccrcus  cft LpfA  lege  17./.  oUo  lyCod.  de  vfur^ 

Vnde 
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Vnde  ilM  quoq-,  fit  vtfim  plurc  annos  fi^aa  <it  locatio ,  d.-  primo  anno  a«r 
nullMuc  pci«^.giii>ruchis  perccpci  linc.rcmiflio  camc  mcrciiis  r.6  prius  fie- 
f  1  dcbcac, quam  cocum locacionis  ccpus praetcncnt ,  vt  lcia.nr  an  primi  anni 
Itcnlitas  cu.n  lc<^ucntmm  vbenatc  cipeiifanpoflit  lexcddMGou  i.Papsma 
fuu  aU4s  Lfitm^aano  DMcat.  l.  hi^etccrtu  4nnu)i.C.eodcm.  Eoque  iurc  paf 
^iaroniur.^.,Quomodo  igmir.  fienpoieil  vtiocacor  (c  im.rcK^.ce  la-Amj 
^dicat&pr^ctquanitilacumtjuc  rnerccdc  loawcnt  pr.ufouam  lf>canonii 
urmporacfilaxetint /  Quod  li  id expcaandi./n elt,qu,s adirittat fuccurren- 
dum  cllc  locatori  ex  caulli  immod.cx  b/ionij,  ci\mca  larlioqua.-  I.ku  facc- 
rc  potelt  bcnDhao  lepis  cx  co  prarcift  tcmporc  a^limaHda  lit  quo  cotradum 
hiit,,K>n  quod  fubfccucum     /-Cy?t/#  Wr,D.ces,pollc  kdiinn  huius  cer- 
tamrationeni  conltjtui  jrftim.ito  ot  comm«ni  hon^mum  clbmatJone  dubio,- 
Uloeaentii  non  mod^q«amitat,s,red  ct,anvvalorisfru£kuti  percipifdorum 
hateor  dabiumeacntum  xlbmarip  .flc,vtin7i;^r;»r.^r«'y?,^«,  ij.Z^.^W.rtu. 
iV^«;»^.aut cikn  iadus reiisemicur  l.fnaQu  ii.o.dc  aRto.empt.l.riam hoc nn^ 
aon.D.  dghered.velaa.vendit,  Sed  ncgo  incertiilliuscuentusix>nevl. 
lamccrcam  .ulUnujuecirc  arllimationem  ,fcdpfo  ccrta  lultiquc  habetur 
quarcunqucA:  ^oantulacumque  fa^a  elt,  quia  «  cuiuTquc  opiriOMepcndet. 
noncxre  jpfa<iaanuidht;quodqualequantumque  tuturum  dlr^jndum 
ii^:i!itii^t^aMiem-^.D.d^very.  Mfat.  Atqui ,mauics, lica locatiat«J 
aaeUctpufelicaaatfcione  ,mult6ampTiormerces&lupra  djmidiamrediW> 
pocuiircc , adcocjuc  forcaflis  ca  lege  vi  ccidudor  cafos  foi tui tos  omncs i n  fc- 
rccipcrct^iec  vlfacsc  caulla  mcrccnisremiflionem  poftularc  pollct.  Itaelto, 
«ego  confcquciis  elle  vt  iultum  certiimquc  prctium  lilud  vidcn  dcbeat.Qins 
cium  ncgabit  ficnponevtqui  ealege  conduxcnt,  damnum  excondu^fe- 
neienpat  >  ii  toi  td  aut  nulli  tniauA  aut  tam  exigui  proucnerint,  vt  ex  conim 
Pdeuoredigidonucnumcrcesnonpofllc  ?  At  «tcontrariopotuit  condu- 
aor  lucrari ,  ccdo.,  fed  mihi  ad  viaoriam  fatis  cft  qwbd  potuen  t  etiam  da- 
mr^adhci,vt lufetam  no,i  polfe  locarionir  tam  ccrtam  iuitamquc  dle  mec--- 
cedcn, vt  locatorccrtam  blionem  pofllt  oburnderepropcer  quam  rrquum 
f<  ci  fubucniu.    Non  en.m  quid  locator  communi  cucn?us  inceft. 


tam  mcrcedcnviiullammflionis  hicicnda  pcrwinio  ^noKum  tonc(^  pra:t«U:> 
rancincerco  lucro.,  quodw  ftuauum  pcrccptione  mukb  vbcnus  fperarii^' 
pocuJlIcnt.  Li  conui.iuamtiftc  diffcrt  vcnditio  reHmniob.lis  i  locatioiic.: 
Kcsemiujmmobjlisqua;  vcndicur  Jicutcena  pr.f (irnfquccfc,itaceriam«c». 
pCiElenceiii  habeta-fomaciciem ,  er  cuiiii  comn.nrauone  fam  i>»de  ab  eo  jpf^i 
^ quo.  CQritradtttm  efc  i  fcinpoflk  an vcndK w  la-fus  llt  vltra  dimidiam 
ltiprccj|  ,>h<rcii.l*.-£cu<auj>autcn  rci  lo(rat<?  ■ott.irtumciinH]iie'  ft»e  vbcrrf-'^' 
n^^d(  qaam  piiirimos  cmpcorfsnaauri,' pollnnt  reipfa  ^^'Cxcuent«'taTi>i 
p^ui  cllcvtctiamiiminima.Bierccdc  co,.duai  el^bnc ,  camcn  conduaoritt- 
damnumincidcrcc,  luftamquc  eorum  ^fnmationem  conuenta  nierccs fu*^ 
pi^raftt.!  QuOtailixiuJs  ol-^ccq  diceret  iuftam  ftiiflemerccdem  nuce*».; 
rttMl  teuOuum  uoinmc  promilfi:fc(T«?  Ncccfttfqntfjtfiuhiquod  diri  frtJ? 
ivt»^wtatcm  fontiaOiium  non  cx  cucnru  fcd  ftfU»V*  ^je  ^Kicio  eftmiQn-t 
d«)i,ipr^lcctun  cam  quqricur  aiihuic  :uicilli  lit  fubuenicndum.  Ex  co 
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namquc  infcroquod  volo ,  non  igitur  polle  cerDoccni  auc  luftiorem  vHi  eC 
{cdubijeuencus  arltimauonetr»  quam  quac  fitabijutio  ,  quanta  de|tium  aut 
<^a;itulacumque  iila  licinfpedo  fcilicet  co,  non  folilm  quot  qnanLque  fru- 
ftus  percipi  potuerint,  Ccd  etiam  quot  quantique  poriicnritnOTJpcrcipj.De- 
liiquehoc  cafu  fpesquoJanunodocmitar,5t  pcTicuUckii,quodvthmqueim~ 
inuiet  ex  maiore  aut  minQrepercipicnda^iauum  quartiitQU,tanD  xlbina-^ 
tur.  Ncc  noMum  eft  vt  proptcr  eam  inccuitudinem  ,5^  quan£itans&'  valo- 
105  iru^uum  pcrcipiendor  um  detcrior  hac  parte  llt  condiDo  locacoris ,  c  um  > 
cxcontr  irio  interoum&mehor  fjtobhaccandcm  caullam  crcditoris  con- 
ditio  cui  fru^us  hiuufmodi  debentiuc ,  vt  puta  fi  dc  iTumcnD  rd  hordci  mu-  - 
tu6dati  acceflionibus  tia^keciir.  EicfieHim  fdeiicbris  pccuiiiscvfurasconftatJ 
i^  deberi  nili ex  ftipuiatione  L  Tit$uJ  ^4.  D.deprafir.ver^J,^  C.4e tyStr.fru- : 
menti  tanien  ve)  hordei  mutu6  daci  acccfConcs  eti4  cx  Atido  pado  pcxilarv- 
das  elle  placuit  l.frHmtnn  u.e0^nimirum  propcer  inoeiti  pretij  rauonem,vc^ 
aic  di^a  Ux  oleo i^.ro^F leri  namque  poced  vc  ea  mora  pius  luai  adlcrac  de-  ' 
bitoti  quam  ailferac  damni  obligauo  acxcflionum,  uce(  ahoqai  vix  iit  vr 
nonvidcacur  conditionem  fuam  detcriorem  Bicereisqui  frumcncivelolci' 
^^ccefTiones  promittit ,  quas  citra  promiflioncm  noiideDercc.  AcHuic  H  ve-  • 
runi  eil  quod  nos  proximo  capice  probauiipus^iiferaciorispaciils  quam  anc* 
iuns,aut  arquicaus,aut  bonq  ^dei  ratione fuccur&m  cllc  vcnduorix^em  ne*' • 
cefCtasrei  t-aiiiiiiacisiblet  plerumqtie  adigereadveDdiuon^  viiilHmopreua* 
friciei]dam,cur  dicanius  limiliter  nii/erauone  uignum  cHe  iocatorem  qui  vi*  ^ 
iliHma  mercede  rem  fuam  locauioNam  vt  taccam  muit6  minus  damni ,  ■ 
incommodieilc  m  locatioi^e  quam  in  vendicione  ,  ncc  lacile  pro  re  minimi 
&  temporaiis,vtitadicam,pr£iudici)refcjiK]eiuiun]  eMe^ontf  fidcicontra^ 
dium ,  qius  non  videt  quani  difi>ai  fit  ha<:  in  re  iocauo  i  vcndicioiie?  Quaiv  > 
tumcumque  enim  prematur  locator  anguAaaiei  famihacisc6du6ores  mul-  ? 
tos  inuenijepoieft ,  atvenditor  nonnifipcrpancosemptorcjpropter  pericu- 
lum  quod  niulto  maius  el\  giauioris damiji  jncurrendi  ii  ab  egcno  quis  hm- 
dum  comparetquam  il  conducat :  qiiM  ncc  merces  foim  ex  condud^ione  /b- 
iet  111(1  quaMdiu&quaten)i6Condu4on  fruilicct,  preuufii  auceni  cx  cauila  ^ 
cmpcionis  lUcim  /oluenduii)  cft  f\  non  ilatim  immir.eai  pericubm  eui^bo^ 
nis  quantiicumquc  paupct  iitJS  qui  vendidic  /.  /t poO  pcfeHani  C.  de  eMtff, 
Sanc  iii  icxrationc  prscdij  vrlxvii  ^uil*)  obfcunoricycrtevidciur ,  quoniaiti- ' 
qui  CAco  truiftus  pcrcipitut  ceruor  cft ,  cum  quotidie  p<jrcipiatur,vt  proin- 
de cx  coirparationc  eius  qui  in  ipfo  c6tra<I>us die  percipitur ,  facilc iniri  pof- 
iit  iulta  m^rcedls  tocius  anni  arftiroatio.  Nam  &c  indc  alu  difiei-enlia  nafci- 
cur  inter  iocationem  prapdij  vrbaiu & iocationem  ruftxci,  qu^xi  r«condivi 
iboprccdij  rullici  exjoia  tadcurnitate  in  annum  viHim  fnOz  incciiigitur, 
vrbani  vecb non luij  lingulos  dies  Utem  (^nrit^.^i    «>//w»;^  lccai.  Sed 
m^^giseft  vth^c  pa^tcniW  »mer(»t  ,  vtque  vjborcrocEcedefoftalocaciocd- 
nerc  dcbeat  dumnccioias  iiH!erccdat  diS.  L  c$-  fdf§  1  y     JetMf.  LfieM p/h 
ihcnei^C9ddevfitr.  'i^xo^W[2[m  lationcs  jquasmftici  pt»iijlocatori  no- 
ccrc  diximus :  item  quia pr«dij  vrbani  fru^^us  ab  v/upatrijfamilias  fcpara- 
cus  nuilus  elt  nifiqui  qx  iocnuone  pcrdpiaic   Itaquccilm  pfer  ioc^ftio-. 
ncm  conftitu?tur  Uion  plucis  videri  potcft  quam  quantusronftiCUJturpcr' 
iocatioiiem.  TSpci^updpi^diuiii vtiiinum  aiijpima5locaripocuit,adcein' 
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^^•Potuic^m  contr4  eciani  ,  vtaaciWmiii^  aatfuii.^ninefcedelcs 
«■etur.  Neqiie  niai*'s  Lrditur  qii»  prjrdiam  vrbaiinm  quo-i      locnre  pxuit 

'ceniumaareis,locauJtcibiqUadragimasqiiani  qiii  jvftuniaiTi  jai  ciircn!  qua 
crcdere  pocuic  fub  vfuris  ceiicrtiniis,cre«.<r<4i t  fub  qui»>tiuKilH:s.  Nain  /icuu 
jjecuiiia,lic  pcacdipm  vibAiiun)  c^s  (tlNrilisel^  ,iKk:Vi)bs  ex     frtic^uv  pantji- 

^deoqOe^MdiCl^M^fttai^piote^^  elU  noii  etum 


dinm vttb <ft<l?lMrl»gil|i>rii>iiwi  fm  iiV in  in«tgnmi  relinatkiM 

paf&cos  eft,non  eius  qiii  lomim  fi<5h*i  ij&efTet  'i.^^4rtm  7*/i;i:ii>,  a^fi-rfj^ 
hanc  (ciu6ciani  prob.iciWn  ni.ile  d./.i4.,c.de  tfkrAi  henc'incuearc>vt  nosdb 
cebimusplunbui  pfca. prox.in  /irV.^.Nec fencefiti.r  uolVr^i?  r dueifacur  qui)d 
veudiuo  &  locatip  1)  fdcnTreguiis  cotucatu; dj.  L.dc  locat,^  Noui  quod  v<i)di- 
MfMikiaiAitticbun  iulU  puai^Utfo  ivBMnbc»^  noil  Ifrtw  ktds  regu);»)^ 


>i>.'lt 

d 
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ptHmttiffiti 
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'  cum  ejpptione  &  vendjuoVie,quoni5  origoemendi  vcdendi- 
(Jucab  ipliipermucacionibus  coepic,  vtpluiibusrefecc  Pauhv" 
m/.i.Du^r  cotr.empt.  illa/iniilicudo  praedpua  ell  quod  lici^c 

. ,   .  ^  ^mptio  &:  vcii|dmOj|  ijLa.pcimuudo ^)onac  fidei  eii,&:  vicc  em- 

pdonis  oboiii^^diiptiiT  /.        rtr^  pfpf^»  Indefic  y^nej^^e^ipteijiteijibi^, 

.id  poftulante  eadcp.y^  J^^.^^^^.^J^^^^.^aifWW^ 
'q^pd  (plo  /4fo^ff  C^i^fio^cxceptqi  cuius(enti^lfD2Ui^nos;iaiuj^ 
bauimus,idcnnus  quod  in  N-cndicore  confticutu  eft ,  in  emptore  quoque  cou- 
ftitutupi  vflluiif .  C»i4f«j!*/  YC^o  ne  fcciim  pugnantiadicerc  vidcauur,admitdc 
quidem  111  pfctnjptauonc;)pcum,^T^  oon(litttti(^';^ij^  ex,ea  parteinqujt, 

ic^qui^i^p^f  lia  ^U^jf^^^^ 

-^Pf^^V^f"^     pcrm^uatipBe^qCllU  t^y^dUnitm}  4ei^i](ioiij^^j^ 

3' v^jvx^&ii:is  viraf)Lii^,'prpptcr  qugm imperatores  p^utj^  fututq^ 

tr^us  bonx  fidci ,  ncque  tarnen  cx  corum  numero  in  quibus  n.itiira,lfier  Ji- 
cetcontrahcndbusrc  decipcrcin  prcdo  (  quia  neque  prcduni  iiig^riijut^- 
tipnc  v^JIu  ^  l.i^ty.de  r«r.£>fnjtr«r.neque  ii^cer  pcrinutances  uattacus  iDc  nu^- 
^ce4it,j:j^ni  iiiSfii^itiiOuipiUjW  ait  lex^volHTuaui.  dpd.tU  ^^fiff: 

^ijsfl^vfnt^  ^lKinhii^utris  ^\  y  t  &  oiia  Leiio  &'  in  {^quaiica^  in^iru^ieuc^^ 
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D.deiurMt.  Quocl  fi  is  qui  lar fus  fuic  aut  prior  impleuerit  \t  adionc  ex  pla- 
cico  permujiatipms  habcret  l.ex platuo  ^.CeU  rer.perrnkt.  aut  ageiiti  aduerfa- 
rio  *:ofei>H'ric,atqueitaimplcmeiituJn  vtnnique  fubiecutuiitjeli/ancquod 
ilbi  iiiipucct  c^£  communi  jups  boteHcio  vci  j^olucrit^plarieque  nidignus  cll 
li  niaipr  lit  amiis  yiginuqiunque  cui  iuccurraiur,.poi\  Uupliccip  cdlcnrum  a 
Cq  pc^ititumA  ciVJiconuaxit ,  Sccum  co/itiadlum  adiniplcuit..  SiCiit  dcdi- 
uilione  fcriptu  cltin  Ufiwter%.C.c»mmHn.  vtrtuf<]\  mdte,  Eft  eiiim  pcunuta- 
tio  iii^ilima  diuUionJ  potiils  quam  venditioni.Vtraqi  enim  cmptiouis  vicc 
obtinerc  diqtur,  I.i.C.ef.4./.2..C.de  rer.permut.  quod  de  vcnditionciimiljtcr 
uili.Vi<ii^i)c  di«;i*K)n  poi]et.Ex  placito  pcraiuiatJOnis  nuiiai:ciecuta,nifi  ih- 
f  ul.atio ijitci;polj^*  lk,inJk j^aicitiii  ^i\itcid.i.expU(Ho^ quemadsnodumnc- 
qpe  ex  placito  ciitulioiiis  l^itH^/mh  pUcitMm  A^^C.depaii.yittiqHc  takncn  a- 
tioboiur  fidcj  ell  4.i>it-C'C9rmmmtVtr.$Mdt^^d.ii.C.derer^'ermMtAJcw^ 
tcrquc  concradtospcrficicui:  cradiDone iunc  indcfatla  d.l.fiuitcrj.^^^.(^  g. 
C.de  fer.permtuyscyWsk  Uicer  diuJlloncm  &  pcnautaiioneai  djiEnuiitudjnis 
S4tJoiiacparKc,i;§ddi  pojcii,ii*pm  tamcn  incer.vendjtioncm&  pcrmutationc 
lii  it  pcnnuiu-.  Et  illa  mipriini5jqujunjdjtonjyqii^di»n<lktit.rjivcndjtionc 
ita  in  pcrmutatioiie  hcec  nacuralitcr  contraiiencibus  ic  deci^we.Itd  qu^{ 
npn  llcut  plerunyque  vciidicpr  iVc^lJit^itc^cji^iipi^racjsyi^niiiLi^^^  nE  UIEm 
qux  multo  maioris  precfj  iit,  viliUitnodiihahcf<!  c^iglcurjita  &  qui  r^  fuam 
pcrniucac.Non  cam  enim  id  agic aui  pcrmi^tatvc  alienet,qu^m  vt  acquirat. 
Ideoque  mmus  dignus  eft,CDi  miieracioms,  K:  VclitipcfatWu  vcrbo  vtar,hii- 
manicaus  incuicu  ci  fuccuLrataVcx  caulta  Tbluis  muncdica'  lcrlionis,licuti  di- 
ximuscum  Cuiacio  iipn  c(Ic  Cuccurreiuiuni  emptori  quai:tocumqucpretio 
cmcrit ,  quia  fportte  & yfc^o  fiticprai^eiis  Sc  fclbns,fiire  iiifanicns  accedit  ad 
cnipcion6.  Et  ninc qndquo ptiTdct^tcrtia  fv  pnccrjf^ua  iradd'proptcr qgam vcl 
Cuiacium  ipfum  pbflim  co^rt^  vt  faccatar  nbn  id6  iiJir/i  iii  pennutatione 
quod  in  vcdjtilone  coilituSdu  elle,  niminmi  cjnia  permnbatio  non  vcditionis 
icd  cmpcionis,vt  diximus ,  vic6  &  iiiftar  obcmiet ,  qiiidlf  cx  paitc  vtriuiquc 
permutandsjlic^tcmptio  linc  vc::ditiore  nulla  clfe  nec  intcUcdu  qiiide  per- 
dpi  pbllit.  Aljoqni  ciim  in  pinnutaciorc  vtrimtjuc  oirAiia  fmt  iqualia,  dici 
no  i^ollct  cx^ytruis  ponfts  per/bna  emptionis  vic6  gercre  vidcrctur  Cur  veio 
craptioris  n6  ventlitiorjs  ?  Quia,vt  dixi,vuiliiquc  pcrmiit5tis  aniinus  ille  eft 
.  t  lib  acquirat,n6  vt  alienet.  Qubd  cnrni  vtcrque  alienat,fit  per  confequen- 
ri.1,quia  hfti  aliter  non  polTet,vt  altcr  aiccrius  it  haberet ,  qiiippc  qu.im  nolit 
domiV.us alicr.are,nili eamcnre  vc m  eius  locQ  aiiam  fibi  comparcc.Ciim  e- 
nnnisquiab  alioacquirit  nihil  habet  qUovicj/Iim  aliusindigcat,  pecunia 
ti$  rejpr.'ncdatur,t6mq-,  tmpcio&  vcditio  c6tfahitiir,n6permutacio//./.i. 
l^.d^^.coniremp.l.naturaUsy^A.D.deprxfcver.C^odCi^^ 
catjohc  ctr.pcionis  vice  obtinere ,  hon  ergoobtinet vicc  ^^criditicxis.  Ecii 
nim  vcteres  empcionis  vcnditioniiq*,  ^ppellacionibuspromirtu^  Vtebatur  /. 
veter^s\^.t>,de  4/?./w^/.conftat tamen  alijm  tfle  vcnditiohfi,aliamempti6- 
nc,aliu  venditor^,alium  emptore,aham  denique  venditi,aliam  empti  aitio- 
nem  l.e}(empton.(frpaJf.Vi.eo.r\tc^io\ndc  fien  polTc  vt  vnus  fdcmque  cotra- 
Austmptjbnis  &  vcr.dirioiiisiure  cenfeacur.Acqui  facetur  Cuuictujydc  verif- 
fimii  cft  cmpcori  qui  vkra  dimidJi  iufti  pretij  lirlus  eft,n6  fiicf urfi  bcnefido 
f.i.  Cde  refiiid.vend.Eigo  ni?que  pcrmutanti  iuccurreiiir,vel  ob  id  n.aximc 
quvNJci  ahundefatis  /iip^rque  confuliturfol  iquitaie  ijpfius  iudkij  qiiod 
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fiti4^iniplo!;are,vc  ciuod  iiurqoalictx  (adhim  fiiifeliftinelius  niwM^ini  i 
iJlrftcuU dfcillti(iiiiinlfciBc<yt. caflB>>|lii  i  iiin>ii  i»<  iiuu i i -fiiccuniit  prnnu- 

,Canti>n0i\caaq|Liam  enipcon,fedcanquani  venditon.  cumempconstantiiili» 
Jioiietiam  vcnditorispartibusfungatur.  Nccjue  ubltit  qaod  iii/.  i.  %.fed{ii- 
mfritn.  D.fi  <fuid  tnfraud.pAtTon.  eademiaEio  cou1u[iuluc  vcndi tion is  ^pcr- 
mucatiotus,  ^I-v  iocatioms,  iii  jiiociiamcafttdcquo  diTputanius,  id  cll  cum  in 
iCOiitraclu  Uiio  mtcruenit.  Ad  alium  enim  cafum  locusiiic  pertinct ,  a<J  liiCi 
fcilicec  quocoiuxaidusaUbcrco  iniuis£ciiifiaudem  pacrom.Parum  naniq*, 

MflMlplMfeiMMifm  quicqntd 
^       rfta^ckcodridjpiBfl^iaMitaM^^  rcuocari 
•aRfiiunidl.  >NMigt&t  itlp jtnfiiii  ri  jaBiv  qiiirnMirfjfljil  fitn  ipli 

4&aadem  fccent, in  ih|M||«i||i1iiui>  i  iucipidat  Gin&jm^SmBDk  lipt  ^ 

ilmguimusiSc  feparamtB;'  ^  ^cr  ^  \  ■ 
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>Oti(RkiiiL)9#i'l^;inier^^  8r  prj^atkontfn  er-^ 
rotfi^fiqned  notio  iure  ablmpMonbustonflitutiiincft  ia- 
u^revejAljtorttMvltradioiidiam  it^pre«|;  pifdducerent 

aicartefds  danfejthtronttadhi^^Faidition'  fiMiiles,  ideft  qoi 
bof^^  Wdi  feinc. ;  SeJ  qiKjd  crefcejitepaulatinl  audaci a^idem 
iWiS>iri^l»6tuni  voiantjin  co*irfa6tebffs'quo<^jue  ftri^k»  luris  fern  mcoiudicio 
nullooiodopotei^.  Et  ilhi  \  n)iilto  mituis,  qiiod  ratiot>isiocoaddunt,contra- 
AusomnesnodicixM^a!  fidci  ccr.^efidoscfte,  quoc^  qukn;i  falfb&ndicu]^  ab 
"  ^  "  iljftiiliiltlMtiLiai'4ift<r>^  lHibitfMlblknAitirift 
-^m  m^OttinlUA  «Miih^vfi^ir^tab^lfidA^  «ar^o^dMfryei  datfal  ikfe 
4ii<»>to4^lk>wliMW^^  pb(!e*arbiiaSbibil^^  pbttif^nqn  dicam 

aWim§iusi<ed  cotietiAm  rcypublfc^^efiiiciolius-rNam  fi  reipubiknrf  irtOgpeft-^ 
iicos4)u£r  m  dics%^4ingulo^iHniTnVerir  emetgulit ;  autiudieato,'aat  trani^- 
^one  finirfjfinitas  aiitem  bona  fide,id  eft  nbn  vi,  n<»vdo!o,«umquam  rcftau 
Tari  quemadniodHnf»  tbt  iuris  locis  fcTipCtrn  ei^,quis  crit  obfecro  litiu  finis, 
-ii«9  caiiilaimmodic:?  kciionistranfac^iones  reicindi  concedatur  /Ec  vcr6ii 
^mltdl|flftiifjos»!^idii3iCo<tflat  hbn  pocuiil^a^dMioiitRi  ffifcbiclfM- 
WMMlMiiiiuii»^<i4d^ 

'4»  nmlkmt  tiiWl>fetttfttir,quid  in  ea  eft  ez  quo  po/Tit  coniteAiira  capi,qiin(l 
ytm  conftictituitf  Voloerincin  oaniadione?  Tran£iAioQtt  ^ini^iodrbo- 

nr  fidera£^ase(!eoporteat  vtomnimodo  defeiidantuT,nec  in  irtegrum  rc- 
^fiicuiionis periculo  iiibiaceant  cx  capite edi€b' ,  De  dolo  aut  Df  *9  ^uod  met. 

tamcn  bon^  fidei  coiuraftiis  non  eifenemo  neicit.  Bonaautem  tide  fil- 
Ctetranfikftionescasinterfretanutr,  qti^  nequevim  iicqiie  dolum  habui^ 
Mknts,  canetii ex  iis  l^fio aliqua  emcriciit,  Ninil  emm  conm^uue  bibct 

mflli  fide,  pr^fertim  cum  dc  ttanfa^one  cni^tur ,  quta  nihil  fto- 
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hibcc  quotniniU  prudcntef&  valiccriicille  exiftimandus  lit/juiiitem  ex©-* 
cratuscXK^ua  non  niinibcohipendij  quam  moldliar  fpcraie  poccrat,cfe  toto 
negoiio  minima  pccunia  acccpta  traialcgerit.Nam  &  iu£b  trifathonis  cauf- 
.  farilacllccredmird  i  litcdifccdacur.imbficaHcismetu.fi  iwcnuJiadu  lis 
dnata  eratjfed  moocri  tamcu  amcbaLur  i.x.C.dt  /r«n/i^.dummod6  noii  di> 
xis  cauHafitpcrcalumniain  calis  iiilbcuerctur//i<«tfw<i  6y  5.1.  De  conAtQ,  m- 
''dey.  lcaquc  generaliter  coiiilitucumjc^b  cauilds  &  btcs  tranf idkione  iinitas  ra- 
faipto  imperiali  'refufcitari  noii  oportece  l.cmijfxs  i6.C.de tr^irtfsQ.  Quanto 
rainusigiturpermitcendumeritvtrcirufcitencurfoloiudids  oHicio  impld- 
rato?  Aix  quomodoficri  poterit,  vt  iu  iudicio  (lri6b  luris  ofttctum  iudias  im- 
ploretur?  £c£uicci\m  tcanfadionuniomnium  ea  nacuraSccondiiio  iit  vt>de 
rc  dubiaac  inctixa  Hcridebeanc/x.D.rMiL  lariloncm  vero  certam  cile  opof^ 
tcnc,  &:  ^idemconccaiiusccmpcffeiprxcise  infiiciio ,  vcnourc  corUticucioni 
loaiscllc  ^^o^cdJ.i.i.Ji  VQltmtMti  S .Q\.dtytfctnd.vendn.  6\Q\  nullomodopd- 
ceil  qua  rationc  aac  quibus  mcdijs  refciiidi  cranfadio  podltob  folam  iinmo- 
dicam  larlior.cm.Ficri  cnim  nequic  vc  res  incerca  certam  habeat  2cl^imation6, 
l.vbt  OMtem  75. D.de  verb.oyHgat.ini  vt  qiii  incertum  lus  remific  abquo  acce- 
pto,quod  poterat  noahabtatcliJudicij  cafutn  5c  euentum  cxpc^liet,  l^fus 
viAc^t\xzJ.d*^^^omn{tlfon^.Q^  tts  macerriprqbuit  Bartolo 

lomniandi  nefcio  quid  dc  rmmodica  l^iione  ^19  eiccdat  dimidiam  iufli  pre- 
(.ij,in(pcdo,inquit,eciam  dubio  cuciicu  litis,vc  diiiicilius  cr4fa6h'onis  quam 
c^>ccroruiTi  coiKra^uom  relciiTioijiducacur.Sed  miiuvidecur  BaldtudvxxC' 
fc  quod  oporcuic,qui  l^ohdam  hanc  Bartclt  fubciliucem  crulTam  appellauic. 
Quj;  enim  dubium  dlvm.iitis  eucncum  a'l]timare  vnquam  poflTc?  Auc  quis 
.Tlhnubic  nifi  qui  iciccqu^iudicijcucDCUfi  (licuruscrac  n  cranfadbum  noii 
fiiill^  ?  Quis  ver(S  hoc  ipfum  fcicc ,  nifi  qui  dc  cota  lite  iam  inftruiU  tu- 
cb  iudicarc  pofHc  ?  Dcniquc  ad  dubium  hunc  \ixas  euencuni  gdiman- 
dum  ncccllecilde  lius  cucncu  cradlan,  in  camquc  rcm  rcfricari  qu^io- 
iiem  ipfam  fupcr  qua  ccaufadum  fliic ,  permde  acli  ccanfa^im  pihii  cilcc. 
Acque  ica  priils  eciamquam  cranfatflio  rciciifa  (ic  is  iiacus  iids  conlticul- 
ciu:  quicllcc  lam  obcenca  refcjillonc.  Faceor  dubium  cuentuin  pode 
.ftimari  proptcr  fp6  i^.D.famtlierct/c.vL$i  iadtum  retis  l^t^iSlumi^D^de  afh, 
empt.^M  cum  ceito  precio  vcndiuir  hcredjtas,li  qua  fit  Mti^i  /.  'pajft  hHmodo 
ihD.de  htred^vel aU.vntndtt,  nego  dubi j  cucncus  ppijtf  ;c<^rcam  ci^  ^l^l- 
macionem  necaliam  ccrcioremqu^m  qu^  pnmtim  pro  ^\in^*tntis  ^cbicrio 
con(bcuta lit^nec  proinde ccrum  pollc  dici  i^lionciTijqu^  ex  huiufwodi.^ 
lUentus  dubij  qdimauone inducacur.Ec^mcn facejiqur  omncs  certam  l(iio- 
ueiri  elle  dcbcrc,&;  quidcmifi^^o  p|r^ci/c  teii^pore  c^ncradus  vc  {^oiic 
.^outradum  qui^uis  jliciicpeicindchdvm.  ,  Scd  in  c6  maxipic  fuaucs  iiiMC 
pragitiaticijquQdpytanteum  qui-cranfaCtiqncm  cx  caulla  injmodii^i^i^o- 
jiiis  rclcindcic  velit ,  itihjl  cgiltc  yidcri  li  in  proj)onciida  iacli  qu^(\ioDC  adr 
J^ga^ricdumixatfp  Ixium  tiiille  vicra  dimidiaiuili  prctij,|nill  adieccritetii 
Veilxi  illa  etta  wfpe^odubio  Itrti  euentu  quod  ca  foja  l\llo  iulta,  fufticies*vi- 
4cci  poflitcii  agiturdecot^ac^lu  trafac^onis  rclpndcvjo,ncc  laipf  iiegitiicti 
^  pi>(Tc  y t  ca  i  <j-lio  pcr  tcftcs  probetur  ciim  iit  iiiris  magis  qui  hO^i^lx  Papi 
n^anum,Vlpianum,c<jtcr6fquc^  lu^ccofulcos  ad  tcilimonju  ea  dc  rc  dicf  duili 
^duocci,  jtaqiicrelinquuntcam  .irbicrio  iudi^is xftimandam ,  vt  ex  di£ki$ 
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leftiam  fluT  dc  fimnlici  Ixfionc  vltU<limjdiam  tcftificati  fiierint,  colligat  aii 
tanu  fu  lafiovt  inrp€(5ko«iam  diibiolitiscuentu  vlcra  dimidiatli  viden  pot 
Tk.  Quo  fcnfu quid  obfecru  dfci  poteft  huiufii  odi  Ixlione incertius?Auc  quis 
vnquam  auduttacii  probationem  ex  iure  pctenduni  clfe,  aut  arbitnoiudicis 
comniiitendainitx  fado  liqiudcm  ius  onturjiion  fiaciuin  ex  mre:  &  quamuis 
inxftjfTianda  probatiohunn  *i<:fc6c  aucontttCy  maadmmnjudias  aibitriu  vcr- 
r«ur,fierrtameii  non  pocdl  vt  ipfa  pnDjbationumcxamirtandarum  fubdatia, 
idcft  ipfafadi  vcritascxarbitrioiUdicispci.ikat.Aljoquin non  foliim  fupcr- 
uaciLT  efs6ttcftationcs,(cdipfaquoquc  tota  fi»dJ<juirftio>ncc  de  fatkojed  de 
iurc  tantiim  apud  iudicg  quf^ri  oportcricrxjuod  tamcn  nemo  vnquadixjt.  Dc 
niquc  admiilb  Bartoli  foninio,  hcri  i:on  poteft  vt  Ltiuni  finis  vllus  per  trafa- 
ai5rtci!!J5fHffiatuf.  T>a  fivelfupw  ibTalftenjoftdcreTandtnda  trajiira£fao- 
rtc  ob  immodica «Jentics  trajAa^twivcfle  proponas,eaile  fcmper  calu 
i^Sdti caulfa  fupcrcrit  ei  qui farpius  liugarc  volet  vt  dicat  1^-fum  /e  fliiire  vltra 
diinidiam  in^dVoctiam  dubio.Iitis  Ju6to,  quou/que  falcem  diniidium  eiiis 
rci  quauj  aut  Juain aut  fibj  dct^itam  cflccontendcbat  plcnilHpic ,  id  eft,cum 
f[\idih\4&:  4p^9^^ cburccucus.4tqo€  lyrlJctvt  ifitcr jlubnirt^ccrr 
tu^n,Ti  qtns  taTnt^cmui  ^Tiqfe  etie  j^icf^,lrris  euerftmi  mhJ  phuic  lintPtfir. 
tranfodbo.  ad  |pifta1  (ityfirorBih  dbti ^dunifcdi^atiir  qads €x  Aajmoijcrflar- 
fione rcfcindi pollcphf thc^tiHii diibijillius euCi.dis habiu ratione.  (J^d 
tam^  quacn  ridicuium  tutorura  fit  cx  co  apparct.quod  etiamfi  crror  caJcvIi 
iempcr  exceptas  intcUigatur,etiam  in  craiiUdione,li  tam^  fupcr  ipfb  calcu- 
li  cnore  tranfa^fium  fit,tranfa£bio  omiuniodo  tenct,  ncc  noui  eriorisprqtcx- 
turefcindipoteft,  qufcmu^crro^  illtf,quja  fadicft  son  iurij,litinculpatifli- 
mus  l.vmc.C.de  error.ca/cu/.q^o^  loco^^vt  dc  afiis  innumeris  c6paratur  autori- 
Us  tranfadionis  cum  autotitaterci  iudicatar vt  intcfligamus  non  minorem 
autoritatcm  cfle  traiifadionum  quam  rcrum  iudicatarum,quod  hisiplis  ver" 
bis  exprclfum  cft  in  l.non  mitiarem lo.C.de  trdnfaEl. \n\h  nia  orcm  elle  tran/a- 
ftitjiium  fcrfpfit  HarmcnopuUu  /i/.i.jri/.lo.  Atqui  conftitfcnt6tiam  leCcm^ 
non  pofle  ^rjttextu  quantarcunquc  Ixfiortis.  /.  vfuoto  ttt.  C./tntent.  refc.  nm 
^Jo/f.Er^-neiiue  pcmiictcitthirr>  cft  vt  tranfaifho  intcr  majores  facla  hoc  pr^- 
tcictti  telBndatur.       verb  infainiic  &:  jlttiuti jpccna  noniinatim  in  eds  con- 
ftitiicacft,qui  vci'.luiit  aHucrrusiutatattittanfli<ffioncm  /ii>EuucrpeUandoiUp 
rficf,fiue  fnpplicaiidd  Prinqpii  fiue  y<i'Ji  irfi^Tido  promilTi/./y«i*  ijMi©r  ^il 
^d.  Quarlcx  eti?durior  plcrsfque  vidctur  tju^  vtin  praxi  admittenda  {fP 
qiiod  ad  pccnas  irrogandas ,  oftcndittamcn  /atis  quantiv/s  &  aUc6ritasdfi?* 
dcbcat  tranfadVioni$,pr^fertim  iurar^,*:  in  qua  incunda  nequc  vis  neque  df^ ' 
Jujintetccflcnt.  Ob  id  nimitum  inuitfs^pi^agniaticis  faftihii  cfttonftitutioni^ 
rcgia  apud  Gallos,  dpiid  n6s  aurt^edi(Ot)  Diui  Emanuelis  Philibcrn  Priucipijr' 
noftrijvc  pjxtextu  immodicar  adeoqu^  cnormiflimac  lrrfit»nis,dummodo  ne- ^ 
quc  vi5,neqvie  dolds  adlit^tranfadbohe^ refcindi  prohibtantur.cum  vfu  logo 
compertum  cftet  non  alia  ferc  de  cauiTa  tot  litibus  &  iurgiis  redundare  tribu 
nalia^,  quim  qubd  prxtextuHuiufinodi  immodicar  hrlionispcrmijni  in  inte^' 
gruni  adnerfus  tranfliftibnes  reftitudonc  nuHus  litium  finis  repcrirttur.  Scd'* 
qaatnquii  nemo  cft  qui  tdiftnrrT  illuH  ^m^VfRmuhl  fion  1  andet,vctu^  tamcn 
iwot  inoetiprc^  U  pra^aticonim  ttrorjion  mod^  luuiila  furiiperdtia 
itififttretfam  PrindpecXforlitjVt  nd  aliWtarita  ^it  autoriiai  trt^hiHftioiium,'^ ' 
<|qailh  ii  a£tispiiblici<mfiiuit3f  fiftr,  inftfiuari  adtcm  ai.tc  ttigtfimum  d/em'^ 
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lelupliiiriex  q\io  funcnon  poflinc.  Itaiit  vtantcdiaTi  ilium  trigefinium 
non  quiicm  pocniccntia'  locus  iic  quoiliodo  ciKliores  pleriquecxiftiinic ,  ied 
tanicn. fcvinun i  (ic  ius  pacnt^^  licllij^ucjonis  concra  tranfad^ionetn  ex  capice  e- 
norn>iiiarrion)s,  »ci  clw,quaiCJiccdAP^«audiavn  lufb  picuj  infpcdo  ctiidubio 
liciseucnui.ldc6que  nc.c  ii^uu^rt  llSai^^^mdta  noUia  toc  Ik  cancis,  quoc  qui 
tifquevix  aiia  ge^i$  vila JLiubus  duicxccur.  Scio  moucr)  Barcolum  &  quotquoc 
Barcoli  icnccnciainl^uuiKm4uobu{pcaecipiieHiris  locis  cxl.fi tfnu^cuma- 
lttfr\G.D.d<verb.ohUg.(fr  Lfi/kperflnt  ^XMdoh.  Sed  quam  parum  ij  loci 
ad  rcm  Ucianc  proi>aiuimus  ui  emrem  $.Deeadij  frrimt  tam  apertc,  vt  liic  re«> 
j)ccerc  opci;t  preuum  nou  eflc    bitceiniir.         ;  j . 


ANTONHFABRI 

S  E  B     lA  N  L$AB  4)^|?,te: 

DE  ERRORIB  VS  P  R  A  G  M  A  Tl  C  O  R'V  M,  !  ET  V* 


De  kon^ fide  f «<e  in  contra[}tlfHs  omnikus  exigitur. 

On  A  M  fidem  in  contra<^bbus confidcrari  acquuni , cft,. 
inquic  l.hnam  fidem  4.  C.de  oh/$g4t.& aihorj.  Sed  ycicoi , 
ne  n6  facis.bona  fidc  fapancpri^niauci  qui.^J:^o  qoili*. 
guc  c6^;n^vis  oinncs  cilc  boi.a.'iidei|Hiccxrecc^ioribus  " 
polici6ribusnonnuili,qin  cx  cadcni  lc^c  n^fcjfunc  no 
im  in.ig;ni  iBomcnti  jiabcnda  cfred.itfeicnua  cp(,raclu\i , 
j bon.v  iidci , £c  {Iri^i  iuiis.  Nilnl enim  cft  »n  iuie  nolW 
ftequeniius^c  rcicudigmus  vcl  vcilius  quam  Dbferuacio  ditf-'cenuarCl  qua:, 
funt  intcr  coita»^us  ilrid^i  iuris,&:  cos  quos  bono!  fidci  appcllair.us,puas  qui 
nefaCjCu  necclTc  cft  in  omni  iuris  pai;ce  dcfipctc^^ut ptudccibuiipiii  qui  eas  j 
tdmulcasiamaucaccuraic  exp^cac^pt^dccioLC  cUCjEr^o  cum  dje^mvi5i:>ona^ 


fidjJinc6tra£libu$omnihiis):6ri^^CL.'u:i  d«jl>ece,n6  illqcjjlici  ificam^jisi  ^ 
piagmaticivoluc,c6tia^ii5  0ii^\icselt^i)Qna;fi4ci,au^  |)Cq  jbjou:^'  fidfi,  sp/tA-, 
d^ibus  l)abcdos,fed  cOcra^liiDUs  omnibtts  comuncillua  cile,vt  o:  bona  lidc 
omnia»  nii)il  ex  mala  into;  c6u;ah^tesagi.oporcaac.MaIa  cjiim  fidc,<jypf  ^ti^ 
rimiim  cx  y.i  dolo  ituiucjtur  lcge^  omiics  cxecratur^icc  vnqua  paij|i,4i4r  ^atvi . 
eflequod  pcr  vim  (jloluinvc.cxtor^uindli,^^^^  fidei^isic  ftiKl^i^uris  coiit^ 
tradhi  sproponatur.i-la<f^caus  niniipaiu  14  in  fiis  q^atn'  in  illis  coujiaii^^ui^ 
vji )dicctur  dplus.Sc4  t^mc  ^cet ip. tcyifc  f^dd^iudicus,alitcc  in  ilrialjHK^ 

ncccUiUia 
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neccflariaeft.Id.n.Cilqaocl  dici  folecbonae  fidei  ludiciisdoli  exceptiones  in- 
ciVcLfedft/i ideo  ii.D.folHt.nMtr.l.huiufrnodt  84.$.  tfmfcrttHTnde  legAt.i.him 
ftridtis  mdiciis ,  id  eft  quae  ex  contra<5hjftndi  luris  excrcentur ,  necellana  eft 
doliexccpuo,alioquiexi.aturaiudicij&ex  lege  coiuraftus  condcmnari  o- 
porteret euin,  qui  tamen  ex  arquitate &  bona  hde  non  eilec  cpjTtkmnandus, 
ncmpe  quia  m  bonar  fidci  iudiciis  condemnatio  fic  exfidc  bona ,  &  quod  a;- 
quiiismeliusvidetur,iudexreqaipoceft  cx  praefcriptoipfo  formulae  quxdat 
ci  laxi/Iimas  habenasaequitaus&  diiudicandx  &  fcquendae.  In  ftri(3:is  vcro 
vfqucade6addicituriuclexformul2,viabeanelatum  quidcm  vngiicm  re- 
cedeiepofllt.ItaquefiappareatLucium  Titium  Ma:uio  ftipulanu  /popon- 
dille.aut  a  Maruio  centum  mutu6  acccpille,  ncc  formula  contincat  cxceptio. 
ncm  padi  aut  doli,  nihil  abud  faccre  iudex  poteii,nifi  vt  Lucium  Titiu  con- 
demnct,  qiiarriuis  vidcat  non  decllc  jcquitatem  qua:  proeo  faciat  fi  pa^b  vel 
doh  exceptio  fubieda  fuiilct.  Quod  nospluiibus  explicauimus/j.15.  ConuH, 
iur.  ciuiUapA.  &  atugimus  aliis plcrifquc  locis. Sed  Sc  difterentia  magna cft 
in  prxftauonibus,  quoniam  cx  cotra^bus  bonac  fidei  prrcftationes  fiut  mul- 
to  ampliores  &  ybenores  quim  cx  ftnikisi  Sic  fctcnte  Iciliccc  naturacontta- 
^luum&iudiciocumbonxhdei,ci\mcxconnarioin  ftridis  nec  ipfabona 
fides  aut  jcquuas  p.^tiatur.vt  tam  amplar  &  vbcres  pr^ftarioncs  fi3nt.Quis.n. 
ferat  pecunia:  exltipulatu  dcbitaf  vfuras  a  die  morx  um  facil^  dcbcri  quam 
/i  dcpohu  aut  mandati  iudicio  petercntur?  Aut  tam  fauowbilitcrcitra  mora 
&  iiiuulationem  adiudicandasexmutuo  ,quam  adiudicantur  vcnditori  ob 
nonlolutum  prctium  ab  cmpcorequi  rei  venditacfru^tus  perccpu?  Hrc  vc- 
ro  omnia  ciir  tam  varie?  nili  quia adioncs  ex  caufta  depofiti  vcl  maiidati ,  vcl 
vendiu  compctences  bon.T  fidei  liinc,  con<Iidioncs  vero ex  mutuo aut  ex  fti- 
ulatu  fuiu  iiii(h  luris.  Cilm  autem  omnes  ha:  diftcrentix  6c  ilix  innumerae 
uiufmodi  adhuc  fv:t  in  quoudiano  vfu  forenii,  ipfis  cuain  pragpiaticis  |ion 
relu(Iianabus,plan^  non  video  qua  frontepofllnt  lili  diccre,contiac^usom- 
ncs  hodic  ellc  bonx  fidei,  nuUos  ftridti  iuns.Ncc  fan^  polfum  facere  qum  mi 
rer  infariam  viu  alioquin  do<5ti ,  &  interpragmaticos  Gallos  elegai  uflTmi 
loannislmberu,cuiininchiridiovenit  inmentem  fCTibere  non  conuenirc 
viro  Chriftiano  crederc  alios  hodie  vllos  elTe  contta^Vus  quam  qui  bonx  fi- 
dei  iir.t,  propterea  qu'Nd  trau.iem  dolunique  onmem  a  co;;tra6libus  noftris 
abellc  oporteacvtChrjluani  tk  nomincmur&:  fimus.  Quafi  vcrc)  non  perin- 
deexo/ani  fraudem  habuerint  vetcres  lurisRonianiconditores ,  quos  vide- 
muscotpropohrisedidis&cauuonibusid  vnummaximc  egifle  ncquis  ex 
dolo  fuo  lucrum  fentiret,  neque  fua  fraus  cuiquam  patrocinaretur.  Iskjn  ab- 
(imiluer  virquidam  magninominisVlpianum  &  Paulum  incufabat  quod 
/cripfiflent,  lile  in  I.in  caujfa  i6.§.$dem  Pomponsus  D.de  mtno.  hic  in  /.  itemji 
pretio  22.^A.D,loc.xn  emptione  &  vcndirionc,itcmque  in  locauoiie  &:  condii 
^bone  naturaluer  Iiccrc  contrahenribus  fe  decipere  in  quai;ricate  preti j  aut 
pcniion«:  quafi  non  idcm  fcripturi  fuerint  li  CKriftianj  fuiflcnt.  Ncc  anim- 
aduertebatvirmimmcmalus,lurcconfuItosii$locis  Jion  dc  ea  dcccprionc 
fenfiire  qux  adnexum  habeat  doium  malum,  vtaperriflimccoi.ftatcx/e^*- 
deoi.yD.locat.  fed  de  folcrtia  illa ,  quam  m  coiitrahendo  adhibcre  /blcnc 
quotquotfunt  venciitorcs,emptorcs,locatores,condu6l-orcs,vt  inco  tradatu 
qui  hos  concradus  prxccdit  aker  aUerius  conicnfum  cliciaC;  quanto  faccie 
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potcft  commodo  fLio  Ik  lucio:  Idqut  cam  nacui  ale  ert,id  eft  a  natura  inficuni 
omnibus  vcndituns  auc  cmpcuris,  locaturis  vel  co!)du<fluris ,  ex  nacura  quo- 
que  ipfa  huiufmodi  concra(ftuum,  vt  nec  aliccr  hodie  Hanc  vendiuones  &  lo- 
cJitioncs  mtcr  Chnftiaifos  ,  morccert^  a  noftiismor»bus  non  niiprobato. 
NcccnimChrilUanareLgio|H:udentiam&:  folertiamex  homijnim  confor- 
tio  collit,  fed  fcantnm  rtequid per  fraudem  dolovc  malo  fiat  prolubct.  Fucruc 
veteresprudentcs&uitisnolcriaucores  iniis  qua:  ad  morcs  pcrtincnt  cum 
Chriftiaria  ccligione  prprfus  confcntientes,  &  eius  probitacis  tu6dT,  ime  qua 
focictas  humana  conletuan  nequcatjtam  ftudioh  &  religiolivt  mirariquis 

{>er&:pe  non immerico  po/Ht  tam  impios&:  plan^ ethoicos homincs  tam  pi^ 
ocutos  fiiilVe.  Teius€tto,ne  cTteras  congeram,aurcailIa  Papiniani  fcntentia 
quap  extac  in  l-fi Vindttor  6.in fin.  D.deferu.export.Firo  hono  mn  conuentre  cre- 
dere  vendttonsinttrejfeifModammofMientis  fattsfaElum  non  ejfet.hc  illaqu^ 
in  l.feif.  in  etuidem  (enfum,licd t  aliis  verbis,f//w hneficio  adfici^  homtne  inter- 
fithonunis,  enimuero  pxnt  non  mogatA  tndtgnatio  fola  durtttam  eonttnet.Qmd 
cnim  potuic  mcliiisu;ribcre,aut  Cnriftiano  homine  dignius  magnus  illc  Au- 
guftiniis,  qui  comunegentium  omniil  iusefte  fcriplit  vt  amcnt  amicos,  pro- 
prium  verSChriftianorum,vtamentctiaminfrnicos,fed  hocobicer  &  prx- 
rer  morem  noftrum,extra  rcm.  Valcant  ipitur qui  dicunt  contradtus  omnes 
fiueciuili  fiuepcmtificio  iure,autexChriftianis  monbusbonx  fidci  ccn/en- 
doseirc,nullosftrT<9:iiuris.  Itemqui  ex  eo  inferunt  confticutionem  Impp. 
Diocletiani Sc  Maximiani  in  /  i.C.de  refctnd.vendtt.  quae  venditori  immoai- 
cc  \x(o  fubucnit,  producendam  eirc  ad  cxteros  omjies  contra^us  qui  bonx 
fidei  funt,  vtrurfum  inferant,  produci  ergodeberc  ad  eoseciam  qui  func  ftri- 
Oc\  iuris,adcoque  ad  cranfadiones,  quaii  &  ij  quoque  concradhis  qui  ftridh' 
iuris funt, contradVuum bona: fidei  iure  ccnfcaiitur,quomodo  Imbcrtus  in 
cnchiridiojineptc  proculdubio&:  infuls^  argymcntacur.  Tocam  enim  iurif- 
prudcntiam  peruerti  nccclle  eft,  aut  diftcrcntiom  qua?  olim  fuitintcr  ludicja 
bonx  fidei  &  ftridli  iuris,  adhuc  fupcreftc. 
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exctftionibus  ^  fepHcatidnibut  dali  ^ut  bottd fidei  iudicium 
facereyaut  bona fidtt  tMdscus  inejfe  creduntur, 

kE  F V  T  A TO  pragmaticoiTim  errorc  illo  tam  cralfo,  quo de- 
ienduntcftenodiebonatfidet  concra^fcus  ofnnps.aiiusnobi^ 
refellendus  nunt  cft,  proximc  acccdcns  ad  fupcrior^,  fed  ta- 
men  rantbdignior  animaduerlionc  noftra,c)uantb  fubtilior 
^  cft,  Mcc  pra^maucis  tantiim,fed  do(5^iflimis  edam  plerifque 
'  VirisacCcpiior.Putant.  n.exccptionc  dolioppoficam  facerc 
iudjciiun  bona*  fidei  quod  antea  fiicrit  ftrichim  ex/.  Seia  42.  D.de  don.  cauf 
fwjrf.  Itcmque  rcplicationcsdoli,quodcxccpcionesfint,  bonar  fidci  iudiciis 
incfle,  ficut  &  cnrteras  doli  exceptioncs  cx  /.  aduerf^,  Cod.dt  e.xcept.  Qupd  v- 
crumqueplacec/it^v^  Cuiaao  tth.^fer.cap,i7,'&Llth.  S..cap,\6.  Nos  contra 
dcfej^dimus^d  iHillo  modo  jloilb  vt  cxceptiadoii  oppofita  ^dat  ludiciuqi 
bonxfideiquod priusfuitftri<^ iuris, «iut  vt  rcplicationes  doli  infuic  bonx 

fidvi 
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fidei  iudiciis,quoiT)odo  infuntcxccptioncf,Viitoinquc  rr.ultis  magnirquera- 

tionibus,  qius  nos  cam  lacc  &  dilige  ler  explicaiiin-.us  iski^.CvmenMiH, 
19.  vc  hic  j.cpecere  nj  litneceffe.  Locuni  indjcatre  fufficiat,  vndc  haurirt 

polfir.t  lunsUudJoTi,  quibus  operain  iiauanius,  non  (blam  quid  al'|  fcntiant 
cuanxjuidientienduai  i}ol>is  yideacur.  Eltenim  travfbacdshictXApiabm 

iiwSjin-quoiuhilpragmatiQOj.yjiii^^  \, 
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^i^^^  E^ccpti^oniiui'fc'  repii(^ionibo5  doli  dmmus  qux  bonx 
rT^r  ^^^'^"'•^^f^ipctlcoulKmantttf^  aLquid  eft 

deaaione  i>f  i»/f.Naih&  lisecbon«fideiitidicns  Qoui^ 
i»efl^CMditur,  5c  verurii  eft:  vcex  coapparct,ciuMiiloedaiii 
i^v^^rK  cafu^o ccflat a<£boi>*i»/#,&competitfubiidiariain fada 
temperanda  pmpter  honorqni  cVus  contraqufctn  agitu|:,  fic  concipi<pda  cft 
adio  vt  boiiar  Hdc-i  mcntio  ^iki  j.non  dehet  ii.sn fin.J^.de  do/o.Sed  tanien  quo» 
modoid  accipiendu  lit  noiVpmncs  inteJIjgunt.  '  Kam  fi  quisputet  pofieiu- 
*i^.ciobonj:  fidcf.locum  ellccjmpties  acliani  de  dololocus  efie  pollet ,  is  pro- 
cuIdbbiocrrauci-Jt.Fieiri  imm  &il^poteft  vtiudiciuni  bonx  fidei  nulfum 
fuperfit&camenobdoluminboiisfideiCcvitra^Ua^         dedolo  agi  o- 

Sorteat.  Vt  puuficontraid^iamikisfSu^^  tamcn 
olus  alcerutriuscqnttakBnauiii  in  fontrabendo  intei^henc.  Fiti^ 
malo  Titijpcrfuarujm  tc  ,non  v^  ei  fimcfiim  ydhieics,  ied  W  wli/iRmo  prcuo 
vcndcres.ncctantam  vendiubuera/ubfecutarnclfe,^^ 
■paite  tua^picci;  vev;^  rolr.cioncnVex  partcTitij-,  non  potcfl  aaio.venciitJ  fuf- 
hcere,  imo  rxc  cih  compcccrc  ad  rclcindendam  vehdicioncm,  f^d  necelTaria 
in  integriuii  idbtucio  cx  .apite  De  do/o,  qua-  ip(a  rihil  aliud  tjuam  pr.utovia 
u^j^f^^^H^^J'"  lO.C.^itf  refctnd venda.  Qind  ergo?  CVandiu  fupcreft 
•fua^iuml>pri«;fida  cxerceri poifit,  r.cque^io  dcdolo, .  eque  vlla  iu 
integtum  reltitiit  o  ncceflariaeft, ft 
dolum  YJndicandufri,<jui  fenliis  idi  - 

q^rv  unsfcri^limus  DeeAdefiipemri   

d ici  o  quod  h c  ciim  ex vtraquc parte  coiuraaui r&«6Siii3  cff, 
fu^^ercitdoli  vindicajidi  quam  ll  adio  de  dolo  pioponatur.  Alioijqi diceiid^i 
cflet  niillocafu  con  pcciCiuam  m  nicegrumreltjcuuonem  cxcapite  doh  vel 
metus  aduerfusbona-  fideiconrra^fh^quod  tamen  apcrtiflime  hilfum  cft,  SC 
J^lerjfq-  Ic^ibus  qu.t  fiuu  fub  cjcuhs  Deeo  ^uodmet.  cauf.ic  De  dulo  D.  ^  C*. 
^^>n>erOc6trariu.Kuifus  fiqujsdicai  qiiodab  omnibusdicj  audicadio- 
IBddc  dolb  c(S|pe^  n«i  pdlle  ^uobci  ato».a|ia,pr^ieium  que  bonc  hdei  fir. 
•copecew.polea,  H  certa  m^b  iudicidmal^  fenKtdbftabit.n.pcrquamcuh. 
.teict  /ex^tmd  Culed$UJn  cuius  {pecic,  idcft,din  fidetuflor  ^cnAcore  pi- 
C 1     emir,  &  oblata  mantitatc  fSrtis  &  vfurarfi  doDiiniff cfi  fra&ibtis  £ 
V. r    rc recufauir,  ncn^6 diibitatquin  mandati  adlio  que  bon^  fidei-cft,c6cra 
3;^*.:  u meam  rcm compecat././rwW^j*^5'i);f  Ki).wM«i^.Ec  U^^^ 

•  rumpi c  debi con  pro  c]Uo  folu  t, ciiius nomine  pighora  fibi  reddi, noii 
vaiuj  curaic  debuttat,poflc  couacuni  agi  de  doiq/aipmiii  di  ia  d,UCM 
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doio.Qaim  legein  etli  (cio  a  foofme  jiijone  6cAccurfit,aiios  lacohus  Cuidom 
(ecucuseft  lt.:,.ohfer.cap»^y,zcQt^x.z  elle  de  a£kjoncmai.daci  c[\ix  propter  doT 
lum  compccac,mihi  camen  durms  id  vidccur  quam  vt  pofTic  admitci.Nam  vt 
prxceTmiccam  ratione  illam  qa^  ex  rubrica  ipfa  ninii  poceil,quianegat  Cm- 
iacms  fub eo  titulo  collocari  debuiHe,  quis  obrecro  vnquam  dixit  a6tionem 
De  dolo  pro  ackione  imndau  qu£  ob  dolil  competatrNam  &  i\  dolus  nullus 
intercedat,  mandati  plerunque  agi  poteft,propriumque  lus  eil  depolitarij  vc 
non  nifi  ex  dolo  conueniri  polIicDeiiide  ciim  legis  ratio  fic  concepra  fic  ne fi- 
eUt  ruptAgratia j>cjjit  de  dolo  a£ho  exercen,  ii  verba  lila  de  dofo  inceiligas  qiio- 
modo  lili  inteliigut  dolt  nomtnct  An  no  perinde  infuUa  fuerit  ratio  acfi  fcriptti 
ellet  ne fidet  ruptdt gratta  dolt  nomtne  pojftt  a^  exercert^^jL  quid  aliud  figni- 
ficat  vcrba  ilia  fidei  ruptsgratta  nill  hoc  ipfiim  doU  nomincj  uiii  Forte  quis  pu- 
tat  pcrfidi am  ( (ic  enim  appellat  Vlpianus  in  ifitrti  6.§.v/t.de  hts  (jtti  notat.tn^ 
fam.)  poflc  eilc  line  dolo?  Nec  fini Je  cft  quoJ  Cuiacius  adducit  ex  l.fiferuut 
il.D.ai  ^/«f^.quafi  eo  loco  Vlpiaiius  ciloi  fciipfit  de  dolo  mate  agipctertt fi do- 
/usinterce/lerityde  adtionc  ex  empto  lenlericqux  danda  fit  ratione  doii.  Etfic- 
nim  admitter6,quod  nego,  poUc  eo  (cnfu  donaii  Vlpianum,  tamen  c6(equ65 
non  elleceandemintcrprecationemlxpjperacoribusconuenire.  Nihilemm  e- 
rat  apud  Vlpianum  cxquo  poilet  coiligi  yendjtorem  doL  nomiiic  tcncri  dq- 
bcrc,  itaqqe  nihiliriea  inccrprcucjonc  infulli  cft,  aut  incommodi,  fi  ea  vcrba 
de  do/o  intcrpretemur  detum.  Scd  nego  fie  Vlpianum  intclligi  poilc.  Nam 
fi  /eruus  vcPiditus  tradituifit cmptorj,&  dccclTcrit  anccqui  euincerecur,puto 
non  fbltlm  ftipulacionS  duplx  no  c6micd,vt  apcrte  Vlpianus  fcribit,  quia  nc 
mo  cum  cuincit,  fed  fatum  humana:  fortis,  at  nequc  ex  empto  tcncri  quam- 
uis4oIo  malo,  id  eft  fciens,  alienum  v6didqjit.Nihii  cnim  oo  cam  caullam  a» 
beft  emptori,  cum  ctfi  (eruus  illc  vcnditoiis  fuiilct,  perindc  decefliilet.  Scio 
non  eilc  nouiim  vtdeficiente  a^onc  ex  ftipulatu5upla?,agi  poflitex  cmpto, 
quia  hacc  plenior  eft,ncc  certas  vllas  habet  conditiones  /.  non  tamen  14,  t.fi  ei 
tut  41./« prtncip.(ir.§.i.D.eod.  ncquc  rutftim  ignoro  tum  maxim^  cilm  dolus 
venditoris intetceffit,  cx empto cum  tcncri /.rAr  empto  u.^ pajf.i>,de  alhcn, 
emp.^tcudvi  A  quod  iamdiximus  a6);ioncm  dc  doio bonq  fidei  ludicrs  ineitc: 
fea  dico  tum  id  fieri  aim  aut  res  nondum  tradita,  aut  ciim  poft  traditioneni 
cui6ka  cft,  aut  cAm  cx  alia  caufla  emptor  icm  habcre  vidctur,  puta  qu6.^  liti$ 
reftimadonemexfoluerit,autexIegaticauiraalio  dcnique  quam  cmptionis 
lurc  cern  habcrc  ccepcdt,  non  cdani  cum  resfato  fuo  peciit  poft  tradicionem 
antceuidlioncm.Nihiicnim  tumfupercftproptcrquod  iudidumex  cmpto 
fuperefic  deberc  videatur.Sed  tamcn  quia  aequum  non  eft  imDunitum  manc- 
rc  dolum  v6ditoris,  qui  lciciis  &  decipicndi  cmptoris  cratia  (eruum  alienum 
vcndidit,  nulla  rado  eft cur  non  de dolo  tencatur.  Et  noc  edani  conuenit  ci 
.  quod  modo  <licebamus,non  fi;mper  iudicium  bona:  fideipolle  cfte  pro  aftio- 
iic  dc  dolojfed  tum  duntaxat  ciim  aliquid  fupereft  pr:rftandum  cx  contradlui, 
'propterquod  iudiciumbonifidcicxerccri  adhucpoflit.  Vnum  eft  qiiodfic 
vetcres,  &:  reccndorcsinterprctesomnes  fefcllit,vt  in  dt.x.Cdedofo  r.on  pu- 
taucrint  dari  pofle  aftionem  dc  dolo,  id  nimirum  quod  in  t.fe<j.fcriptufn 
Dff  dofo  aftioncm  iu  demum  pcnnitd  caufla  cognita,  fi  alia  adiio  non  fit.Ni 
cum  in  propofita  fpcde  dubitari  non  "pofllt  quin  mandad  a^lio  comper  it,v.C 
Paulus iciipfit  in d.tfimandatH  59.$.i.D.wM»<6f/.confequens omnino videtufi 
^^oncm  de  dolo  conccdi  nullomodo  dcberc~Scdinuelrigaic  6f  aiiimaduci- 
*'  •  »  ■  ^  •  ■.  :  .  .  >  tcredc- 
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rerc  debiierunt  qaa  tajjonc  fadum  ik  a  piicoic,  vc  hanc  v  c  dolo  adVioncm 
ica  polijceacur  l\  aJiaaj^lio  j  oi.  (i^rauoi.cni  Vlpiarus  docci  ii  /.i.^.Mttprator 
D.eoiL<JHontam^\iC^\[..fMm6fa  aHto  non  temen  dehutt a prtji.  re  decerm ji fit «- 
Mtlit  vel honorartA  tfua  afhr  poffit  expntri.    Ergo  li  alia  q jani  tie  doJo  dCcio 
compccic  arqu^  lit  famofa ,  njiiji cauirr  clc  cui  non  rquc  ta».;lc  j  ia.ioi  a(5bo- 
ncm  de  doio  co  icedcre  dvbeac,  cum  non  magis  cn'?  qui  conucnnur ,  quam 
a(5torJS  inicrlltlioc  cafu  vtra  adbo  propnratur.  Aiqi.j  atSk  o  nundatidire- 
fta  quA*  debitori  coirpctic  aducrfgs  fidciullorcm  ,pcrn'de  acque  adho  ipA 
de  dolo  infamiam  irrogat  condenm.ito  /.  i.  t.jurttG  ^.mandati.  d  .de  hts 
notAnt  tnfam  quoniam  in  dircdla  adtioiicmandati ,  &c  ^liis  iiiiiufii^odi  bcna: 
fidei  a<fiionibus dir  .6bs  agitur  defide  rupca Let  apud  ^uem  f.tn pnnap.  d  de- 
poftt.f.ad comparandas  lO.C.mandat  id  cll ,  vt  idcm  Vlpianus  ioquitur  :n  d.L 
fi/rti  §.z/t.de perfidia.qux  niliii  lufi  Jnfignisdoius cfi  Kon quidcn»  i\i  omni- 
bus  vt  Cuiacius  (entire  vidcturjfcd  in  iis  cantilm  aclioi  ,ibus  quas  Prarcor  cx- 
prciTit  vcrbis  edi(ki  nehts  ^uinotant.ififam.  id  eft  Pro  focio,iuLcl3r>niandati, 
cfopofiti./.i.D.«^/.*i7./i/.Quamquam  cnim ctian-  is  qui  vcd  dit,ncc  rcm  tra- 
ditjfidem  rumpere  dicitur  \\\  L  non  videhittir d  .fiatuhb.dKi  tamen  non 
potcft  contra  cum  agi  dc  fide  rupta,  cxempto,nec  iiniiiiter  cx  vcdito  cor.cra 
emptorcm  qui  inforucndo  prctiorci  vcnaicae&:  tradicaf  moiani  fact.  Ob 
Idquc  ncc  in  his  a^ionibus  ciripti&:  vei  ditiiuratur  in  iitcn),vt  probauimus 
hk.6.Cenie6}.iur.ciuiL  cap.iy '  ciim  tamcn  in  adioriibus  omnibus  urc^Visin 
quibus agitur  de  fide  rupta  eciam  in Lteni  iuretur ,  quemadmoduni  iion  ob- 
Kurc  Vlp.tra6hat  in  d  Lei  apud  ^uem.  Djre6las  enim  hjc  iiueliigimus  ad  dif- 
ferientiam  contr^iarum,iiiquil;us  ncc  de  fidcrupcaagicur,nec  conieqnerter 
dc  irroganda  infamiajfed  tatum  de  caicudo,  vtait  d.Lfurtt  §,v/t.c^  /.Sahtnus 
l^.D.  de  tio/o.Ltll  non  ex  diredlis  omnibus  irrogatur  iniamia,  iicct  m  omni- 
bus  agatur  dc  fidc  rupca&:  idc^  iurctur  ctiam  in  iitcm,  vt  puta  in  dirc<fta  c6- 
modati,&:  pignorautia ,  &  aiiis  fi  quaf  funt  fimiies,  quatuor  cnim  iila: ,  quas 
prartot  cxpreilit ,  liabent  ncfcio  qujd  cnnnentioris  perfidjar  ex  pnrtc  eius  qui 
ndcrh  rumpK.  Ackiones  autcm  vcnJiti  &  empti  funt  arqu^  direda* ,  ncutra 
contraria :  igicur  vt  ad  mandati  a^bonem  dc  qua  agimus,  redeamus ,  ci\m  fit 
illa  cx  carum  numero  qua:  infimaiu ,  i-K)n  potell  dici  cur  dcb>eat  impcduc  a 
cijonfi  dc  dolo  adnetfus  cum  qui  non modb  dolof^ ,  fed  etiam  pcrfid^ egit. 
Tancoque  minus  habcc  fidejultbr  qucxl  conqu-racur  in  (pccie  d.  1. 1.  C.  de  do- 
lo,c[i\hd  icx  non  ponic  dan  rcda  adio:  em  de  doio  concra  fidciuflbrcm  ,fcd 
tum  demutr.  cilm  incerpeiiatus  vt  accepu  fortccu  vfurisfundum  cum  fru- 
^ibus  rcddcret,  rccufauit.    Quo  cafu  fanc  apertior &:odiofior  dolus  cft,o- 
mnimodopci  ad:ionem  famofain,qua:cumquc  tandcm  iiiafit,vendicandus, 
nuia  fidciulforin  omiu  contradlu  quiexcaulla  fideiuflionispcndcac,bonam 
fidem  prarftare debec d.Lfimandatu ^c^.^.i.mandat.  Non  cnim  excranei  eni- 
pcorisloco  fiiliftjcucii$videcuc,(cdeiusqui pignoraacccpicvc  fcriptum  eft  jn 
LPaututrefpoKdit^c).  d  .defidemf.De  quo  tamen  (equcnti  capitc  paullo  iatiils 
nolMsdiilercndLim  cft.  Confequenter  nonfuiccur  Tciboniano  fuccenferc 
Cuiacius  dcbiicrit  quSd  ca  iex  prima  pofica  fic  fub  citulo De  dolo ,  quafi  dc- 
bucrit  potiiV';  collocan  fub  citulo  n:adati ,  ad  quom  fanc  nihil  pcrunct  ciini 
dcbitor  .iduerfus  fideiuflbreni  niauulc  agere  Dc  dolo  quam  mandau. 

N  j 
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Difidtiiifinpiipifmrs  Mnfit  nmi  m 

^\}J}f\^Qffff  O  s  T  V  i  A  T  vtilitas  huius  qunellionis  vt  a  nobis  tota  res  di- 
]ji  ligeniius  exponatur,pi^(eriim  veio qiiia  pci tinct  ad  intcrpre- 
Lauonem  legisprima:  C.de  ^^<»/o,dequaproxiniocapitetijLcrc 
capinius.Vcrbalcgis  hjec  i\xniji  pdimjfor  m  creduori  Ptgno^4 
_  ,  _    .  tmmtyohUta  ^udtttatt  firtu  dr  vfttfmtmyAifdmkm^pti^ 
MhS  fim^Ma fideperecptt ,  iu^iUtiiu  rtihtttet ,  tit  fidet  ruptagratitt  di  dtU 
ptffit  tUbt  #XiriMrixidem  ipcdes  c(l  quam  Paulus  tra£bu  in  Lfi  manddiht 
§.i.D.  mofidat.  Idimque ius  niii  quhd  mandati  a£bionem  Pauiiisclacconi^ 
iidciufifbrem ,  Impcratores  vcr^  dc  dolo.  Scd  non  funt  horc  contrana,qupr 
niam  in  debitoris  ciufHcmque  aftons  cle6lionc&:  arbitrio  cft  vtramalic  CX' 
periri,C(iin  vtraquc  fit  eiuftlcinpotcftatis  ,eur.dc:nique  eftcdlum  habeat  >  c- 
tiam  quoJ  ad  intaniiani  irrdgandam  :  vt  in  iupcnoribus  difputauimus.  V- 
criufquevero  locirauocxcoacmPaulotradiiur/.  Paulus  refpondtt^,  Dt 
fJUiuf  quia  fidciudbc  inquan  pignoradebitofii  aSsIatarunt,riuc  \  c6Sdc|> 
iuiSicibus ,  (iue  kaeditore  nonempcorisextranei  loco  (ubfticutus  videti  dei^ 
bec ,  ied  eius  qui  pignora  accepit ,  idc6qae.  ^iiiquic>  cacionem  habcri  opdc« 
tcc,&  (TU(9um&^  vruraium>icaicilicec  vt  coi  demneturHdciunor  dcbitOr 
.lM|dfru(flusomncsa  fc  pcrceptoc  cefticucndos ,  viciOlm  verodebicocfide^ 
iurtbri  ad  prxftandas vfuras  pccuniar  quam  is  pro  hbcrandis  pignoribus  ira- 
pcndit.  Ncc  cft  contrarium  quod  Maicianus  fcnbit  in/,  cumfecundHs y 
i,D.de dsJ?ra^.pt^rjor.fK\cmilorcm  hoc cafu  pignoia mrc cmptionis  tenuillc 
vidcri.*Nam  cumrcvcracmcrit,ncgarinon  porcftquin  tcnucrit  iurc cm- 
ptionisUcd  camen  quiaemiccontcabonam  fidmianon  alio  quam  roalx  £dci 
empcionis  iuie  cenieci  poteft  fiemptionem  obiiqnre  velit  (ift|^^p| 
lex  ne  quicquam  ab  eo  mala  fide  gcftum  fufpicetqc,  mauult  de  eb  Gc  (£ac^ 
quad  pignora  cmenc  libei  andoru  duptaxac  eoruni  aatia,  non  etiam  fuine- 
goti  j  gerendi  cau(Ia,acproinde  co  amnio,vt  in  crediCoris  duntaxac,auc  con- 
.  'ndciuirorum  iura fiicccderet ,  non  vt  fibi  cjuicquam  iuris  proprij  nduerfus 
debitoreni  compararct.  AJioqui  non  polle  humfmodiemptioncm  fieri  bo- 
naHde,Pauius  direi  t^  docet  in  dJ.fi mandatH  §  i.  vbi  poftcaquani  refpondic 
fidciuflorcn)  hunc  pig^nor  a  cum  iru^bus  reilitucre  cogendum,neque  extrar* 
neo  cmptori  ilmilem  habcndum  efle^  racionem  ftaam  rcddic  eitm  iu  omnt  c£> 
'  traihioHiimfiemprtflareiMetiiAxiiXMdS^ 

^iuflioois  pendeac ,  in  ea  liqaidem  IGdeiuilbc  eft  vdaci  pcocncacoc  defaito* 

%li|^nGpi^^C?iKdebitonsIucrum  vllumcaptacedebcc  occafionenifce* 
pti tnaSSati^ue  radonc  frudhium ,  (iue  qua  alia  in  re  /.  idimfut  la  |«  sdlMi 
^  LaHii  aii.D»  mandat.  Acqui  concradus  ni c  empcionif  qpo  dc  agimus,pen« ' 
'idecex  cauffa  fidciufldonis.    Potuit  enim  fideiuiibr  VT^cri  ad  folutioncm  de- 
bftiprodcbitorc  ,  ron  alio  vtique  mre  quim  qma  hdeiullcrac  ;{bJutione 
*  autemiiu^U^  non  folttm  liberatus  ftiit  dcbitor^fcd  etiam  pcr  con^qncncia^ 
^fiignoraquz  proinde  curare  dcbuerat  fideiullbr  libi  rcddi ,  non  vcndi ,  mox 
^oncraria  uuiidati  a^tione  tocum  debicum  cum  vrucuv^  lcgicimis  acce/Tio- 
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nibus  a  debicorerepeciturus.  Hxc  ciim  ita  linc,mirornoiiFui(Te  animaduer- 
fum  mendujT»  quod  elr  iii  dJ.  C.dedj/om  iiiis  yeibis  cumfruntifUJ  ^uoj  hortM 
fdtpeTcepity\\\  quibus  manirellum  cft  deefle  negacionem,legendiimque  <juos 
mn bonajide percejnt,  quod&lequciis  eiulcleni  legis  rac»o  eu.'dentiiisir.di- 
cac  ne fidet  ruptdgratiMde  dolo  pojfita^to  exertert.  Qius  er.im  bona  tide  pcr- 
cepcos  frudus  dicat  qui  pcrcepci  llntrupia  fidc ,  &:  quos  lefticui  oporieat 
pcr  a^oncm  de  dolo  ?  Nam  quod  cos  perccpit  titulo  cniptioiiis.racerc  non 
poccft ,  vt  bona  fidepcrcepillc  vidcacur ,  cdm  ob  hoc  ipfum  qnod  cmic  rcin 
dcbitoris ,  cuius  erac  in  ca  ipfa  rc  prcxiuracor,  pcrhdc  egcrit&:  malamfi- 
dem  pro  bona  priftitcric.  Etli  non  inficior  poflc  fieri  bencficio  &  iure  re- 
ftjtutionis  in  integrum ,  vtcosquoquc  fTu6ru$qui  bona  fide  percepti  func 
c«lm  rc  ipfa  reftitui  fit  necelle ,  quia  bona  fidcs  inducitduntaxat  ius  acqui- 
rcndorum  frudluum ,  non  ctiain  rctincndorum ,  vc  a  nobis  diiputatuni  dl 
it^.^.Conte6htr.$ur.ciuil.cMp.i-j.  Sed  ncgo  poflcidcontingerc  in  ca  rcllicucio- 
iicquacconcedicur  cxcapice  edi^  Dedolo,quia  cum  non decurnificon- 
Ga eumipfumquidolum admilk,ficri  ccrt^  nonpotcft,  vtqui  dolon  aio 
rcm  naftus  ert,videri  debcac  poflcflQr  bonac  fidci  quod  ad  fruiiius.  Pollcfla- 
lemcnim  bonx  fidei  ci\m  dicimus,non  fru64"uum  ,(ed  ipliosfiindicxquo 
fru<5Kis  pcrcipiuntur  poflellbrcm  fignificamus.  Vccunquelit  ,apparecin 
ca(pccicqiiamnos  cra^amus  ,condcmnandiuii  cllefidciullorem  liue  judi- 
cio  mandaci ,  fiue  aftione  de  dolo ,  vc  f lu^tus  omncs  quos  pcr^cpit  refti  tuac 
fimuicum  frindo ,  viciflimquc  prcdum  afedatum  cumvfuris  confcqua- 
tur.  Ectamcn  non  poifuiu  pragmatici  fibi  pcrfuadcrc  tam  facil^&:  indi- 
ftin£l^idcllc  rccipicndum.  Diltinguuntcnim  andcbitum  afidejullorcpcc- 
/blutumfimplcxfucrit  anvfurariunv.&quod  lcxaitfru^us  ellc  rcliituen- 
dos,non  alitcr  admittunt,  quam  fifimplcxdcbitum  frierit,  non  ctiamfiv- 
furarium.Eiurqucdiftindbonisautorcm  laudant  Caro/um  Mo/ineum  \  iTutn 
fan^  magno  ingenio,ncc  ad  iurifprudcntiam  mald  natum ,  li  opiniones  fuas 
cxiuris  rationc,non  iuris  tationcm  prudentiimquc  (entcntias  cxopinione 
fua  iftimarc  didicillct.  Is  in  libro  lilo  quem  de  vfuris  confcriplit ,  primus, 
quod  fciam  ,  docuk  diftindkioncm  hanc  intcr  debitum,  quod  vocac  hn^plex 
&vfurarium,necdubitatquin  fidciuflbrfuos  frudhis  facere  debeat quos  per 
cepitexre  pignorata :  quali  id  fiat  nullo  incommodo&  damno  dcbitoris, 
qui  arquc  frudlus  illos  amilfurus  erat  fi  a  creditore  perccpti  fuillcnt.  Moue- 
tur  aucem  cxeopridpue  qubd  qiumuis  lcx  ncget  habendum  cum  lococx- 
tra_nciempcons,litetur  tamen  fucccdcreipfum  in  ius  crcditoris.  Quod  fiita 
eftjCoiifcquens  videtur,vt  quemadmodu  crcditor  cos  fru^s  in  vicem  vfura- 
rum  lucrifeciflet  ( dcbitum  cnim  vfurarium  intelligit  cuiusnominc  contra- 
€kafueritantichreiis,dcquoleq.cap.dicemus. )  ita&  hdeiuflbrqui  creditori 
ioluit  &:  in  ems  iura  fucceflit,lucrari  eos  debcat.  Qua:  tatiocinatio ,  nifi  me 
faIio,fubdola  &  incongiua  cft:.  Nam  quod  prudentibus  placet  fideiuirorcm 
hunc  in  locu  creditoris  poriib  quam  cxtranci  emptoris  fubftitutu  v  dcri ,  e6 
lantiim  pertuiet  vtfideiuflbri  ofterripofl[it,qiiemadmodum  creditori  oflcm 

{►oflex  li  pofl^idcrctjno  itc extranco emptori.C!^tcrum  no  vfquc  adeo  in  ius Sc 
ocu  aedicoris  lucccflille  crcdendus  eft,vt  fruftuu  lucru  /peiare  poflit,quod 
habuiflet  creditor  fi  pignora recinuiflct.  Neque.n.ici  ficripollec  cx  boiia  fi- 
dcquar  fcilicccnon  pacicur  vtlucrecur  quicqiiam  fidciuflor  cxre  debicons 
ob  madatum  afe  fiiicepcum^quippe  quoJ  gratuitum  friit ,  vt  cllc  debuit.lta- 
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que  non  poteft  elle  bona  coUcdio a  crcditore  fce  eiatitio     fideiuirorem  li- 
Dcralicer  anwci  &  procuratoris  ofHcium  cxcque:  tem.Na  cx  concraiioquan- 
tumcupque  nmplcxdebitum  fiierit,  id  dletianjii  Donasexprcilim  coriuenir> 
fci.  tcr  debitorem&:  creditorS ,  vt  neque  vfurasvllas  crediioi  pcterc ,  ncque 
fi:.;<fVu';  pignons  in  vicem  vfurarum  rccmcrc  pollec,  taincn  conllai  fideiullb- 
ri  vfuias  dv bcn  cius  pecunix  quam  pro  dcbitore  folucrit  crcditori ,  nc  alio- 
nii  in  damnom(M:ecur,ciim  cxtcpore  folutionispccuniailiaci  ablicexcaul^ 
a  madaci,  &  aequitasiudiaj  bonae  fidei  poftulct,  vc  vfuraiu  racioncni  expar-" 
tecius  cui  pccui <ia  debccur,  omnimodo  haberi  oportcac.  Sicuc  igicui  ineo 
mclioris  coduio  is  eli  fidciulfor  quam  crcditor ,  in  cuius  locu  hdeiuilui  (uc- 
ccflic ,  ica    dcccrions  in  eo  eile  dcbec  quod  fruiVus  nullos  ex  re  dcbicoris  (i- 
bi  acquirerc  poteit,Pc  eos  qiudcm  quos  creditor  iibi  fueiac  aci]uiliturus.  ta- 
dcm  enjm  ftu^tuum  &  vfuiarum  ratio  ferc  fcmpcr  coi  ibcuicur  in  omnibus 
bon^fidci  iudiciis./.z'/Mr<f  j^.o.i/f  T/yir.pt^fcrcim vcrb ip  ludicio  m.mdaci  d, 
LtdcinifHexo.^.tdem  L^ibeo.  \> .  matfdut.dl.  Paulusrefpbdu  59.  v.drfdtuiJi.Sc 
quemadiiu.d.im  indcmnem  ficeiuiroic  debicor  prxltarc  cogicur,  non  ioluin 
rr.cio:^c  (ortis,fed  et:am  vfuraru,licccdcbicum  iimplex  hjciit,vt&  MoLijcus 
ipfc  fi:ccur,ita vici/nn;  fidciuilbr indcmncm  dcbeat  prxltarc  dcbitoren voii 
taptiim  pignoru  nomincqu^  ledcmit  ^  creditorc  aut  a  cOfideju(Tt»ribus ,  (cd 
etiam  ratioi.e  Iruduu  quos  iplc  cx  pignoiibus  tedcmpcls pcrccpcric.  Quod 
vtrumqnc apcrcinimc cxpicilum  cii  in d.Li.c.de doloy  alnlq^  fupradi6lis  qusc 
voiur.t  ol^crendum  clle  debitii  fidciuilbri  cum  vfuris ,  &  retrb  pigiiora  debi- 
tori  cum  lTu<fbbus,nulla  ■  illin^lioneadlijb.ta  iin^plcxnc  an  vUirariu  dcbitu 
fiicnc.Sed&:  in  coMoIincus  labiturqubd  fimplex  Jcbicum  iiitclligiccuius 
noiiiinc  antichrelis  exprcfnin  cocrad^a  no  elt,nec  aniniadacrtit  tacit^  cotra- 
€cji  cam  iniclligi  tu  etJa  ciim  gratuita  pccunia  fuit,li  mo.  b  pig:  ora  daia  iint 
ex  quibus  pcrcipi  irud>us  potuerint,i.cc  in  contrariu  cop.ucnertjVt  ex  i  s  fru- 
itibus ad  legitimCi  vfque  modum  vfuraru  liihrl  icuncrc cicdicor  pollct.  Po- 
teft  enim  crcditor  cocafu  fru(f^U!»  retincre  noi.  qi-  dom  omi.cs  ,  (cd  ad  eum 
laltem  modu  qucm  lcgitim.v  vfurae  patiu:itur,quali  ar»uchrcfi  tacite  contra- 
dla  l.eum  deiftor^i.  d .in  <fktkcau/.pt^,ve/ hy^o.tactt.comr.  Quotl  iplum  tame> 
q'iia  obicurius  eit,&  a  pragn  aticoriim  quoquc fciifn  aliciiUm  ,  qualc  &  cu- 
iuiinodi  iit  paullb  fiih.is  fcqucnd  capitc  tradandum  elt:. 


ER  ROR  QjriN  T  VS. 

De  stttichrcjt  tMcitAy^  frulhhus  figneris  m 
/ortemtmpHtandij, 

V  M  debitor  ^ratuita  pecimia  vtitur,poteftcrcc^itor  cx  fiii£H- 
buspignoris  iibi  dati  ad  lcgiumu  vfque  modu  vfuras  retinc- 
re,'iiquit  /ex  eitm  dehtor%.D.m ^t^.cau/.ptg  vefhypoth.tMdt, 
coutr.  In  qua  tamen  illud  mirum  nec  faciLs  explicationis  cflc 
vidctur,quod  ponit  pccunia  gratuiti  eile  ,nec  co  minils  tam4 
facultatem  crcditori  dat  frnftuu  rctinendorum  vfbiic  ad  nem  lcgitimarum 
vfurarum.  Nam/ipecuniagratuitaeft,vfiir?  null^dcbentur:ncc  proinde 
frndhis  vIH  aur  pcrcpi  aut  retineri  pofTunt  in  vicem  vfiirarum  conle 
<jucnici  imputandi  videntui  iii  fortcm  9  vt  eam  extenaenc  llludctiam 

augct 
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augtt  djuI»W(Uo  "ciii ,  ijupd  cutti  intcr  (icbitoieui  &  ciod  coicni  coJiueiiit  vt 
pignorasVru^us  ccda  ^tlucro  acditoris  locovrLiraiuil),iu:cui  loitein  mipu^ 
tccur,rpcci;Ue  id  conttAcrus  gcinii  cll  >(quod  pnidd.ccs  noftii  gr^ovocabii- 
Jo  dvTi:icp9fffv.  appcUani ,  d^.qvum/.Ji i/^ihii.^//  anttehtfts  d.  ^epigacr,  \bi 
ruauucr^  fiiLCC^  Jiartoluspois.AccurauiiiJicijejiiausGi^-dipi  orauoncao- 
uphQjaamproanucJitcii  icgit  ,  &  iicrcia  AjUid  dcdupl.ci  dccrcto  coinnien- 
tus,qaid  anciphona  fit  cx  pfalnwrunr  ptimordui  mtcrprctatur.  Con- 
ticncioucm  i^cur  interuotiitc  ncccile  dtvcantichiclis  coiitrada  videatm-, 
.  alioqm  niii>ldiilarcc  ipccics  a  gencre  ix  vbicumquc  dacum  pigmis  clK-t  auu- 
chrc^is  quoquc  ccwjcracU  dici  pollcc.  Itaquc  ptxjpcct hji racionrs  puLartint 
plcriquc  corrupcum  cflc  I\i^li,  coiiccxtum  >  &  iincr  cTCtcros  FvAftnfcMs  Ho^ 
/ow^/;«/quomici;ibu3  uitccpretid:s  &  cmcdandis  «wi  t»/t/tcwra/tcry2iiCus 
cHadfirinarc  in  obieruationum  ^uaruniLbris  dccllo  n€gationcni.inprimj? 
vcrbis  caque  addita  lcgcndum  cum  dr/fttomongratuua pecunia  vtatt*r.  laco- 
biisCaiiacius  auus  cruditioiu  ^Jifficiliorum  iuris  locoriun  nuciprctacioncs 
plct^uf  certiflimas  dcbcnius ,  niult^)  fcliaus  fuo  nioie  &r  piecl.uius  «b- 
Irriiaaizt  /tlfro  8.  o/fferuat.  captte  17.  i  longi  aham  &  cleganoorem . cflc  loci  iJ- 
hus<  icnteociam  quaniancea  crcdcretur ,  fumpcaqnc  coiucftuiaex  t»tiiJoibb 
quo toPcqpUocata  di  ypncQiis  animaducrtic  tra^Sbri  ca  Icge  dc  aiitichrcu  ca^ 
dcaquajiiaud  diibi^  intrt  debkorcma<:  crcdicoraTi  CPJ-tm^bfntcllivhur^ 
qiiocjcs  pro  dcbitosalc  pignus  dnur  cx  qiio  frudhis  aliquis  pcrdpi  polJic  c- 
ciarallnihil  dc  viutis  prjfltandif  aut  de  trudibus  in  viccm  vlurarum  pcrci.. 
picndis'conuciicrit.  NaniyVt  illcaicgratuita  pcainiu  dicitur  non  illa  loJum 
de  qua aonuenic  vt gratuiu  «ilet ^  fcd  jlia^ciam  dc  qua  non  conucnic  vc  lic 
Cuh  v£aci6,Iu:8cd^bicor  «juaii^d  «wi<rft»f»«obligatus,  pignus  tradcndo,  tacic^ 
cowfciniiadi  vtin viotpi.iini^afum  oreditor  {ritftus  percipiat;;.!. An  igitur  ni- 
hiJinccfcri^.  rccumiptgnus  fimplicitcr  dctur,an  anticlKc/is  contrahatur  * 
Imo  qoim  maxim^  jntererii,  quoniani ,  inquit  CuiactM ,  antichrciis  tacita 
icriiai  Icgjitirn^uv  niodiim  vfucarum ,  cxpFeiia  non  fcruat.    Nam  fi  fundus 
mihaio  antichrcfim  dacu&^  ,'hcet  cx  «ius  fituftibus  perccpcto  lon^e  plus 
c|uaii\  fcffactlcghimuimodasAfui-ajum ,  laihij.tameivrottituctc  dcbcbo:  qu»a 
lic  cjoujkcntuhn  iyntlfi  eApaStonc  u^  C.  de  vfttr.  Sed  li  antichrcli.';  contracU 
nbndlct^  caccnnstantumrctinarepoilcm ,  quaiaius  pcr  lcgiuniasvfuras 
Jiccrct,ccliquum  omnimodo  rcftiturkjpartcrct.  Btchctcrlitacis  rnuo  quaih 
Cutoctus  non  rcddit,  illa  lauseuidensdt ,  qu^  credicor  qui  exdcbitoris  vo- 
luncate&:  coniientionclcxprclla  lTudusnDf^crapic,ius  iuibcat  qnarlitum 
litb  ex^Toprio  coinra^lu ,  ncc  aiitcr  fucrit  contraautus.  Ncc cnim  cil,quod 
ciinuidcacdcbitor  liplaris  iint^uciuscpaiUii  viur»  Jegitinia' ,  quandoetfl 
miuusaut  nihilcx  iru^tibus  pcoiiemJet ,  nihil  tame  aliudpro  viiiris  pcter^ ' 
creditoc  iioilct,qui  tamonalioqui  gratuicam  pccunianon  crac  crediturus.Ao 
ciiui  nulla cbnncncio prarcedic,  ficuc non  habct  dcbitor  quod  conqucratur,* 
aedtcore  ad  IcgituT^um  vfque  modum  vfurarum  fruftus  pignoris  retincme,^ 
quia  tatcitani  fuamA'oIutatcm  in  id  accdmodaflc  acditur,ctlm  fi  alio  erac  a*"* 
ramo,{irocc{Vari  dcbueratjiolle  fc  expignoris  Hii  fru(Sbbus  quicqua  fibide^ 
cedcre.ltax^iu  boiiiquc  confulcrc  dcbctcreditor,li  m  locum  vfurarG  pcaW 
friar  quam  gracuit^^dliC  voJebat,  pcrmitratur  iibi  rctincrc  cx  fiMdbbus  tjuan^ 
tii(niiuis(^  adlcgitimas  vfarascomplcndasjiiblquc  tmputare  dcbctii  am-' 
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pliorcs  fiiui>us  confcquivolcbai,cut  nonmclius  ribiprofpexentpeianti- 
cbrcfnn  expreirani.    Egorc ,  mquies,  valebic  antichrelis  expreira  quo:  i  ada 
fit  in  fiaudem  vfuraium  i  Nam  li  nou  fcruat  illamodum  leguimuni  vfura- 
rum ,  confequcns  vniecar ,  vtm  earum  euam  ttaudeni  faalc  fiat ,  ii?  coque 
folo  a  Ciicica  aiuiciireli  diitec.  Hic  verb  nodus  eft  quem  ditlbluetevir  do- 
i[^ilimusdeb«it,necdillbluit  '^Diceiidum  ellfru(iius  qui  expvclla  anticirre- 
licoitfticutapcrcipiuncur  a  crcditoceexpignorc  r  non  perdpi  tanqiiam  vfu- 
ras ,  fed ,  qaodeft  longc  difiTimile  ni  vicejn&  locum  vmrarum.  Sipercipc-^ 
rentur  tanquam  vfurx ,  nulla  latione  fien  poflcivc  cxcederenc  kgjunuim 
modum :  nc  alioqui.Ucilejcrtcit  hipofmoiii  conmiento  frandein  focerc  legj  fic- 
coiilHtutiorublis ,  quar.vhins  oeuum  inoduBi  prxllitucrunt.i  Scd  c^vsa  pec-'; 
cipiuncur  locavVfiu^anim  ^  &  canquamitxiiftttsvjSc  quidem  inccrtiv^uceuen-^ 
lum  fpedcs.fme  arlUT^acbncitr ^  mlid  fk  c^ima  lcp^ ,  cciamfi  longe  plus  lit' 
quod  cx  trutbbus  tedi^tur ,  quam  linr  lcgitmKT vfurae  ,  quia  potuit^ liii-'' 
nuscire,6:  mtciduiu  etiaii^  fortaile  niHil*  Eaquciic  cucntus&ailimati6rri$' 
fruduum  iiic^ titudo  loUit  dinricnv  fraudis  uifpiclibnem  ,ificnt  plpcaquc, 
alia  eKtafiqiicLmcntaeciainyvtitadfjjfrijii  ^ih«^iicmnc,<]iinle  illuo  dimttt 
cicoera ,  quod.  frcuuciui  veLliti^ui,  veLolcikDutiab3(iatiaccc/fionesetiam.eK' 
nudo  packo  prxlUnda:  funtcjKtt  ui  peciinianonnifi(stilipuiadonc<  pcacftan: 

quc  namrum  eiVquckla;c<6('7jiZ«v^.r4* /w^/o^fi^.Cp^/rr  «ijfrw,hoccafit> 
quo e^cpreltaantidirciis  concja»i^aclt  donio  pignori daca,ex  cuius  locacioBe' 
potueiit  creditor,  iicam  ali  \  locallet ,  n>ulcb.  pJu^ rccifgere  quain  vfuQanini| 
lulhis  modiispotiaturjinihjl-caBuvaidebft^eaicditorcniilx^^ 
cemionpucace^quia^nqficamjiUicricii}»  ibeniiscbnt^ac^id^lqnaar  viisds  fri*^ 
&SL  locatioyidcaiui^  i  .Swftiscftii  aiwitlitciim  pigruis  c^uxlcm  Jciroi&diKm) 
vfurarium,vtj^Hl5<>put.int,at  quod  poaiisi^i-abudMcpntra^Ujs  goBiK/cranfi 
cac  ,  locacioni  limilktnum  ,;cyiaii.c.o  Ki  do  cjui  pigiicai  dacus  fruc  locaco» 
credicori  &cjajdeni.vilioW'tilc«€Ccjr.^  od  fru^iuy  cxcty  pcrcipieridfui  &  iu-* 
crifaciendosi  non  vfnrarjam  iui^  >  vt  diAUJms.jicdjobjilduniaxat  qiiod  30011: 
alitcr  fucrit.ciDedJt<MLp:4tiMtain!  pecuii»nii6c  lilie;v(ujis  dacunia- 1  j^iiujj 
cluetis  facicythecjiac  gtuliici^di<u  ^^ollitpeciinia^  Acqvie  nirfumTfurax  a^ 
iedmedui  qmidainnoiajaCjynon  ^a(taka,ji|itt  tanicr.  fiecLpoteli-^tJinI-( 
lumcommodimva(iieBai:Icrcdito»li«foiJoeibu4\u^  omnes  graridinepcrcMfy 
ii  ',  aut  pcr  lafciuram  prxtereu  jCki  ejceFcabsablau  «'aljove  quo  cafu  &vi 
maiorcamifli  propora!  tur.  j  J^^quceujrn  ibcauohxciimiljreil  cariensin; 
quibus  ob  hascauflas  aliaGfcfimilcsitenuiBckmercedJsialle  poitu^acnr/  Hom 
DcntcnimcitejJE  mciiLC^kinoertanHcijncjiie  cccfrmftuum  qiu  fperhri  poP* 
ievjdentur  ,  cuuiparatione.caBLticutini:  vt  pcoindc  mirum  nonlictiprai 
damno  qiiod  frud^i  busiitnmodtcum  concti^iD^erni  ffin  ind  ulgcaokc^  1  Hirif  vr^ 
4  (bquxpecandchreiina  concrat^  uiccUi<j^cuc  ,  cercam  merccdem  nuUaiu 
^i^abet,  neque  Btex  comparatione  auc  h'u£hium  percipiendorum,aHtvfu.-« 
rarum  qu:e  propcamiadebeti  j5oiIenc  ,.lcd  jllatanturarationequod  ccedi-» 
tortanu  xlUmaiierit  pecmva  iua  carere ,  qoantJ  eiiet.jllud  c^iioa  cx  jnouM 
to  fru<^un  cuentu  ic4jgi  pbi)et.  .Ufcnjque  fpes  ip/ahoccafu  iftunadiry 
qu»e  tamcji  nullam  ervfe  habet  certain  <,i^imatJoneroUed  cani  dcn^um  quam 
qmfquc  pro  atbjtno  cojill4meufc, ,       autcm  prudeiiuor ,  quifque  eft ,  c6 

mjnorjs 

■  .  »  ••f 
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minoni  fpcm  xftiniare  (bl«t.  Stuitorunn  ciiiin  elt  (pcraca  profarx(entibus&: 
&expIoracn'itobere.PrQdcnDbus  verb  fpcs  pltrumqucnihjUiimi  ett ,  quam 
pauli6  plus  c]uim  niiiiJ.  Qua:  quonquani  ita  limt ,  videtur  uinen  milii  laco- 
Ins  Ciuicius  niniis  gcn^raliter^^  intiil^MO^W^Wtus ,  culiV^lTfTailuchrcfini 
exprellam  non  feruarc  luftum  iiioclum  vIuM^^i?rii.  Nam  imo  verb  fien  potcll 
vc  lcruaro:. dcbcat,  (bJiv^ci:  li  fVnt^  jimi  TllirivTCjo  ccrta  ijitx^  ux.ita  ,  hue  ta- 

.xatio  iliaifiutiiadebrtoii ,  > .  -   .  FaciaVi?cnc,(luc  pcrJo- 

cationcm  abeodcm  creditore  atij  fa^larh.  Cum cnim  fola  uiccrtimdiius ra- 
tio  conuentionem  hanc  tucacur ,  ne  cjuicquan^  in  (rau  cm  vlurarum  ijc  con- 
ftitutionijir^  cxcogit.itym  cUci  pofTic .  ^lanc co;  it  -  ( t  !  1  quo rtip- 

.cfo  eried^r  cejftum  fibircctdftuhVcj/tri!  '  '^  ^^cr 

(jhaccn^isSls  rcd(iiiustcciitiriias  v^uristu|)ciao.i.  j>«uu:.'^>i 
eiV  m  dJJiea-pdShione  i^'.  C.de  ■^/Hnvt  nullu^  «.r-^  CMra|^'  ^ 

cuiiu  hindus  creditofi  JaCus  pi^nori  1h  .intiv-.i.ci.: ..        iiihm...^  lo 
4^cusiit,  iicec  anticlKeils  cxptcliajRieVit,  vlque  aJc^  lOiixMiiVfu.ibit  f;io^- 
'  ifurn  vfurnrunv  ,  vt quod  jupra  euiiV  mcxliun  aeditor     fua  f ot ;ii5or(?  cV^e^. 
^rit  dcbitoris  Jui  kicro  dcDca^  im^otare.  Q»^ 
";e6Rindq^'ta  vti  con|icner'at,p^ir  i^^^"  pcr^aJiiun 
quaii^  hoc  ipfuin ita  accipiecaum  euepiico  fi  iiiltii  fuef i ; 
crc(Jicorc>L'locacioii<J  i  '      liecutus.'  X<am4li?)i  ftt/ 
perccYciicqu^miiiftjt  wi^iccdis'' ratib  fcix:b&f ,  \'lk  tit  vidLbicaiiL  i 


cttuia  ellc  citfiiiiorem vc '^^u£his'cirt>hes''6^^  ck  'pliin^cil-e^ery^iT, 

.  iniputfct  non  Cxcedat  (egiuuluin  mAdufTi"vuuai'u'/'r?: 

'  jj|Uod.  aperte  -pngnat  oj '4^  cum  JUhit(ir%'.in  ^kihiis  tkiiff^ffi^fik/ i/ei ^ 


Honis.  iNam^frui^uincctti'5c'futiitfcVh.\iii.^  .lUC 
iutiicanilLimi-fo^  cxeo  qui.>^  ian^i  fundus'1oc.i^u5'  'fir,  icd  cx  c 
m.Tocari  ali        tumet,  vtiqucnonvalcrc 
niras legicimas  exccdc        .  l^ecic  d.l.peii pMhoot 
^^ie^pa^itMiipetiqitenrleg^  Irausfiit.  Sed 


(1 


lamenimi 


quia  rei  qinc  non  cx- 
fcbi  " 


'tat  nullapoteft  cwca/njri  ^iUmatfb,  nec/ila  anqiiiiiidc)  ^xticic ,  nHifcb  miniis 
'^ftih  C\  nunquaui.  Wi^'o;JD.ir /«  //Vjwriliiile  fit  vcWtichi^efTs  licitli  C\t  eciahi 


biprij^^^o'  >Tt\ano\'cy^^^^  tiuaus  qui  ei«'t^ru  ipfo^crc/p¥l!Ur  ctrciorcft  quhh 
VxHi rriirtiaTpretcfqii^am'  viVo iiroc^fu  qtio  ve! A:  (rfJJ/ror euir  llbitci tuni 


 ^  ai^tpod  Miprbui  .  , 

■feiVihc     '  .ircpbtcftidedfcbiVcr^^Vcica-ifi^^ 
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nfortcdamnum  quoci  iil  fructibus  pallus  cll  uic  taiitiuiiquc  fuerit,vte3tiis 
'<juos^cepitl«giumaium  vfiitaEimiuioduscoufidnciiipoflic.   .    /j  .i, 

„•..        r:"     '  :.      tr  .•■  ::..•-..]■ 

potHecain  niliil  niti  noihihttlbjijffiyiffore ,  non  bcne  a  pra^- 
tnaticis  acceptiim e^^  tam  generaliteir id  intellieiii  t ,  \  t 
no  rolL]jTr^nons&'hyp()thccr  'noniinibiis  proijui^ucpaf- 
^  ^  _  ^  .  llni  aljiiuntur/cdctiani  pignoruni&:h}potIiccaiu,  Juracon- 
}  ;-.Ja  jt.aLlj  nihil  prbrfus  ii  ter  ipradiiiiict.  Fatcor  quod  ad  lonnula  po- 
'  ;latcm  adioujji  Iwpothccaua'  percinctjnihil  pignus  ab hypothe<S^fii|icriC, 
uui^  rupradioti  Ibcife^ifus  e,l^' ,  de/iunpti,v  t  i  nfciriptio  le^i^  dooet,cx  ^lajrciani 
^^oJ!\n^ulAri  iii  CA\ter3s,iiohiod(i  (i  paxdjM 

Joq^iTvelj^iyenupW^^^^  confiiiercs,n>ultilm:intci^^^ 
an pi^hus<$6ntra^lj5^it;^yposHp<^^^ Tfaceo JilVercnuain  illa  qu^  a lufcco- 

"l!u|eocral^il^^ifly^r<^^9;f  propiic  etl 

rei  mobilis  Vqiiam  quJs  in^'Vunii5:  acrnianum  h.iberie  poiru  di(!^un\ 
*^'piigro.Hyp(jtHcva  vcru  lei  iir.mobibi.  Sdo  ipils'  prudcnubus     i urii 


'  iii  j^mobii;^)!u'(^ac^uefid^  Tiicrif^^^Jpa^ta^ 
^ffinrfnda  iiiaiiut,  qua-  jpra^gpui  pip^ic^^^  pign^s  nonni/Irei  tiA- 

^ditjpne  perficitur,  hpfpc^n^C^^d^J^im^  enim*obligat]o  pi- 

gnorlsno^  cciam "hypothcpi:',  cx  e.inim  ii(imcro  ,"quf  contrahin.tur. 


fioi.en,  ua-Jtaivi  r»fcadebitorei,  videsur^  pcrci^i^dorum 
:fruauuajpign^^ipfiusda.i^ 

timun\  v;qac  iTJQdu^i  vfuraru.jUiterce^cn^jP.O»"  raouindcbitjftns  mf 
ret'rideiKlcHConic<fiutaipprxpct  vt;^^^^^  ll»  uti  credicorinufuaih  cc 

'gratuitipccuiuam  dandp  nu^is^^ii  dcbitoic  ob  \  Ilnn  ciuspec\ini«  vfuras  ei- 
pofcitjita  vii i/Tiiv  dcbicor  p1e,'nin  ti.ides  crcdft'  r!,rec  de  ii-ri*5Vibusquicqua 
Dacilcens  coitjiuie  vidci.ar»vi  ijbei  iit  crediioii  cv  iiiipunuus  vfuspi^noris, 
^ueis.vrus  i\\  fiuchiu  pegccpdyne  cofillat,  vt  euenic.rijlico  pir^aio  pppi^n^- 


ditor  V  :atur  g?:aw^finc^i:f  (fe^k^^ 

crcdicons.  ttob  jd  nlmirum  nullalci  ctt  qux  crcditorcm  qui  ex  pignore 
fruauspercepu  obligec  ad  icftinitioncm  feaftwim,  giiati  Piilio  iureex  re 

alicn«i 


•alletia  perccptociun  niii  qiiacen»«tc«dcrcnc  ibrtcm  :  Nam  v/cjuc  ad  ca  for- 
,  0$  qiianucftccniiaipuutimr  in  £ositm  cOMn  itiuicociebicorc  ^  &  forccQi  cx- 
cenuanc>  in  eo  (alicecqaocLcxceduoLlegicimiiminodum  vTurarum.Qncm- 
admodum  etumii  dehfttumATuron^i  iuic>iructus  pignorisimpncaiiair  pn- 
1  mum  iniviucas,  dcindc  iii  ftrtniii,jcai3c  cuzppecuQia.tuic  gratuita ,  prius  dl 
I  v«lTu<fim  a  crcdiccffiepcxcfeficilaao-acckcons  cedancadcocacrcncem  .vlque 
•quanctfaeam  IegjdmariHnvluraruni,quam  vt  fiarci  exeeimandx  proiint:alio- 
»^ui  euenirct  vt  cradiCio  qrcdicoris  conurvodo  fiida  qucVaaeijus  ibi  caucum 
iiaberct ,  ipfms^damno  &incDmmodo  cederct  ii  <To<i^!P  omncs  cx  pignore 
cudicofcicepcosmfbnem  iibi  impucarc  cogEretnr.  Ncmo  efiim  nefac 
iqttiJncfiedKaubuiinpQinbioda^^difpendiofa  licfolatroiiiaqu^iic  per  par- 
.cwyied«ap(aUi:rumqua:6cpcc  iru^auitt  pcrccptM«dTO  mejius  4i- 

( cam,  jconixiiMptionen^.  Vix^uiimquc  cll  vt  ddjc;enoflin>o  quoquc  patri^- 
cniliasituin jd  raccidac  ni  frutiuum  cddiraptjo  ifacim  oliqua  lalcem  er panc 
pcrccpdonaTi  non  fequatiu-.  PUn^  pro  c4  parce  Fruduum  qux  iegiumas 
-  vnirasei:cdit>'non  pqccll  videri  credicor  pignoracicius  a^eo  w  voiuncaic 

•  dcbiiSoris  irudhis  perdpencvHVC  eo^  hiccoc  fuos  pa^Tic,  &c  prarapuoj»id  ti\  cicra 
iOlus  impucttipQisriuuaJie  qniduninvdicoris  pgnus  accipionci<:  voiuncas 
atllaiiiJlio  viJeriipocc^  vdpioipecunia  gracuica:pius<comniodi  percjpcirtex 
•^edd^itoiiis^iqiiiup  Uitibi  vlurispecaruiicredidiilec:  Qiio  cainen  cafli,  non  ni- 
-tiad-licicinii^aci  mq^um  vuiras  Ibpolari  tk,  perciperc  pocuiilcc.  Nec 

eu»i>iuuat  ratio  qiut  iiiuct  crcdiLori  cxpiclfam  anucnrciiiu  iiabenCi ,  vc  c- 
tiamii  ampborcs  iVuAusperoepcrit,  quam  quantilint  legicim*  vfurar,  ruiiii 
taincniibiunputecinfoiuairajquiapotuicexconcrario  cuenirevt  vcl  iiul- 

•  Jos,velmiiu)rejpcrcipcrec.  Nam  cxprcfla  anDciircfi  contradbapjDarecno- 
•JuiiIccrcdicorcmpeo»uii.iingratuicam  mucuam  dfucs  de  vfuns  vci6  jiiiiil 
i  conuciiiie^  ied  lie  ffuchbns pignoris-in  gavare  & fiiiblinccrco  (jbi  ac^juireii- 

clisicc>gitalic.  lca<jiiclniiiUblutdi'autiniquicmergitii  plus  comtnodi  crc- 
-ditor  icnciacexfrtidiibtis  quanrtaex  vfaramm  lljpuiacionc  (cn/urus  fuilla: 
- dummo<ipilluddi'ftri^^4&:acour«ti5caueatur, neiquidin  lcgitnnacohii yf\x- 
-ratum  ftawteiinTid^m  vidcd  pollic:  cniA^icaiuen'  hraudis  nuila  cft 

-tjaandminctrtuteftttuentns^idoltiniccTta  quaniiwsiinccrca  confeipenter 

•  a'ihmatiofr\idiuimi|>«rdpiendbttim.j.  VLfr.pcriori  capitc  probauimus.  At 
iiKacitaa.  Ochreii  qu«fn<*jn  »nifi  ex  praTiTmpta  concrahenciQm  voUincaie 
inducicnr  ,  fiereccontraivolumatcm  li  phis  incommodj  adfeiTCC  debicori 

-quod  graciiitii  l^rcditons  "pctijwa  ijbam^i  vfuTaria^vcdctur.  M  verh xon- 
-lingcr^t  licuam  fupramodurt  Mfurdrpm  fra^^ipignorjs  lucrari  credicor 
popec.  Et  hafc^^fiidiJn!  d^  pignor.ltiri<^  creditope  verd /ccCbiique-xlicimiiir. 
•S^cTin  hypttthccario,  id  cftqUl  tci  oWigaix  poflefliontm  ,  longc 

airud  cli.  Natn  (kut  «tebitoreit^m-dbiit^atnm  4ion  cradidit  iiki  lijiBii  eft-^ 
:quopofTicc6tll^  tacitafil  d^iforii  vorurKatem  illam  CJl^  vit  pwrcip»elHl<i- 
rumcxhypothccalnidiuumiusvllum  credito*  habcat.  1  raditio  enim  qiKe 
-iinc  fa(5kotradenci^nulk»eft-,^indiM:i?  tninnacioiiem  pollcflionis,  poiIcfHo 
fintcmtranfl.itaiusfrU^Uuin  percipicnddnmii  Itiiquc  Uctt  credicor  hyp<h 
•*hecariusniad<f!enipcdtfnja*>iualUr  ,  ips^  h^iv?fitvlindicandi  fundiptrai- 
•<boiihf»f^|k>i*»ec»iairlV^fubih<*ep6li<!juam  ^ 
'cbnicqaencer  kii^Mti  ixiiti^$  ^ui  cx  K^digi  feilmu,  ustciwcadi. 


,Aoi      ANT..JR^AHr/I)in«£R>RIO.R.  IPRAiCriMA  T 
qiiiatiiTieu  i<t  tor^prc^rttOiujx  ma^sqBJm^iexdcijkom  llae  cxpretla,  fiiic 
taooa  voKmcatCiiuUliin  iTiiiQnwmvfaiienii  luccatus^ ied omii«squoiquo«, 
&  qftOtquoc  pcrcipit  llbi.  cogituc  i  mipatairo  ^  mifoncm  li  debjtum  ncquev- 
-6i^um'ncciaD  anciclirctticum  fuit.        dt* -cauliji  plrudctitec  faciiuit  bu- 
i  jufoi«di^eduBtrsli5fpot!i:j(x:an^.v'c^i*t^eiJd^         qboipcQHt. mitti  fB' mi 
.ppllvi^ioneraiboiTOfum dehitori&i(:^im'  Qg<ii5d|tbonaaa. fequi  ^'ogiinniBvij 
qtfi  nmiiuTtpigiujrumjpfJiftdbws^ipcaiimctjam.^.'  pabbcc  prgnora  dilbja- 
bantra^  >  no  aliflqai-eiiciiiat  vc  cicuupucacjonc  ilii  quandoque  tacicnda  Iru- 
daarn  wjmJum»jn<mmddi)<^nDsp«ebcpcruic,fcAeuam  quos  percipcrep^V- 
:t:ueriuV.,fbrfApii4uci)iniimp  foiuciv^t;  lailEcmiiiiagnacflc.pactc  actmuacj- 
.i»jpTO»acar^iY>«liiwJM24»iM>ipJ3alra^  ca-tcwftuifn 
-Ac8fe^ji>»iepacufn'(^9«:fK  qupd;mcalclilosrc*crrepaffin£.  In  coqufc.Pii-  - 
.^autJi;ocuinifpni»Wiiii&  mctfMn  ItoidofJSfidnon  in  eo '  etiaifi..quod}3deui 
ob4huactwolutjiijplbquoquc>ca|u;tiao  cfcditoriit  pignbrum  patlcirione  iic 
perdaiifuUn»conilLitutu  Nam3ciiinacfpecicfinoncoiicraC.ta  tucric  antj- 
airdih  exprefcperindc  vokintcrodrcdrem  pAcrc  vi  pignoradillrahitury  to- 
,.dein  6ippUci  hhel^^  qao  p«f *t  vr  la  irotluuio  poiliffione.  tanquam  fiia ^c- 
.•tjnoattir  iEodKn^  fcilicc^;ip«tu.vtgffmc, liefpiduuin  perccptioaacdcbitum 
•'.qoatiipigiiiaiaafaiuuoiiji  fahforptpm  ccpcriatqD.  Etcni^  fi.veraiIuiit'.Hc 
'iutUi  yt  qiix  nos  fcripfigous  He .  pignorauciQ  crcditocA  ^ui  * p»g»|tt^  a  dcbitotc 
•addicimiclbyvctacttfmiaipcidueiJm  ad  inodum  vfquc  lcg^cmiarum  vfaii- 
rumcencraxiifevidcaiUT-,  quidiu  idcm  idicdnus  liloeuam  oafa  quo  pollif- 
Uionoiipcr  vctarp&ircsllcm  traditioiiem  trmifUuiit  ,  fed  per  clauiiilam 
.tpnfticiiii^  Siquidem  pcriTKio  trausttrtor.jpoileiib  per  cuimmitiiim  atqiic 
.  pcc  ttadifioricm,  nec  'iidiba;taiitum  &  duiiiT,  lai  enfim  ycra,rcalis,&:_nata- 
Italis,vcprai;niacieiniuigiietiuciuuii,necdiftiniVJemusancaciinili6W 
-fulaitdpoiita  licvt  plcninu]ucht  in  oblifi;attone  g«30i»U  hoiiotniia  onmiutti  - 
debitorMvanin  iij-pOLlicca-ceiti  fundirP6l'letcuim«a  ditbnafo  Jcvruiii  ha- 
bcre.injjjitithrclie.\pDilIcj,.qaxquoni^regularitcr  non  feruat  modu  vfura- 
CumfcfftGilc  vidcri  pollcciiteanimlraudcm  iada  e|fe,./i  pco  e^<iguo  iovtai. 
ifisdcbitoho^oruir.-omiiiom  debitbrifi.qU^.qigcnUs.ed^ot  ;vftimaLioivs  tm- 
.ihispecdpeiecrwditoi^Yflilcii. At  iijancifW**  ^«CJ ta  nil«l  taie      quod  uje- 
}tiv  poi&i  ctkn  jkutt,»iVodimi:vlu^Hum»i^^pr^>jnd«.c^^^       cxct;drt  viu- 
.^astoasfiMxrtitiinputaiidumi  CK.qiio  illud  .«unu  fiiemt.vc  quo  mwo- 
tw$&  vbcBiQrcij  liihciTuaus  bonorum.  t^iigatoiAJmji  co.citma  dcbiwm-cx- 
pneaaLuriQii6d-ii3wexun<lbo.djquid,«x  irei&.bonisrdcbitocis  fupereft  pe- 
nc$  •jrcdKocciii.',riid;^^re»;/d6i)aa*rpignQrwtia.aak^^^^^ 
dum  frlle..  MkaiitvtiTCckgwiiwiiNA^^-ift  ici^,KJ<}biipj:vif?ivsr.><lU  henipij|- 

Jqtwiir^; Tiiuli  .d)iii»«Kni.WtjVl«cc.f(*tiduj  4^k4fty^K ^.[^^^ 
'.Qui,»i  auce»     l4lti uU  iin#titjm.vo)iaicuti  m^h  iitiyf-d  cdnucncnc 
viTcckt  ctjjdnoti  pi:ok^rt»«li»oawic  qu.ai^tlpcuj?qi>^jp9lK'iIiaiH?m  pignqris 
obcaparc  i.-.J>i<l>{pft«umo4i^i»tf»'hifi  er^xi^wr a|bj ,t;p;4]iitper,  tjoiirtmitiii^^ 
^oC«i!U>r  ;t:;?iftai  ,cit!.jnifi  hf^^m  >  qvM  yjdei;^.  pcil«iIot, 

^tJuuu^rti<«^^*fwft4»)fafi^!twUM&fueriv  ,,^iJV^toi;c  .»MdUip-  y4  4»ft?«<f  .'dvbj- 


Digitized  by  Google 


aetcri  pt. 

"     '   ■  '  '•  •  '       ■'■   :   '  II,-    i 


BiqibKtim  pkii%iic.p;grtitta(|;,  ^jqyft^ 

J^^dic,qnaT:i  T^uedumroletaiipaftio  v;jq^^p<:  defuipt  i^jcr- 
>;^piag^naucos  qui negeoc  va^re';  oUflfn  gPP^uiJi  ;atip-i 

 '  rr^^,  ^  iokat intttiicf  pigr^t;  ctf^iiijui^  <^iftrahi  i^a- 

^^"^"Sl?iL     '^"^^'^^"^"^^'^P*^^^  govittencr«;,iw  duUahi  vn- 

p/g!i«Jsfcil(!q*iod  licconcai6tuiii  luitiVt  neqpi  vcndip^JjjCjficquc^u^do^ 
MfiugVcted-ttye  mi^ocrm.  Ad^uit  qU-'  grguipi;ci,pf^,^cifs!j^cl4t;orps  vl^f^' 
«ffkbrtiJiiujtiamdle  v&cretijfpjr^cuui^  rip  i»,ji>crpe,mum  cai-c^e  cf^gatar.^ 
Quglt  vy^fyjuniaxfladiMrfnaiiftu.  ftdk»?  m  jdOiuuua  cr^diu^is  ,  Kon 

dacarcpct.aacaopam|5fec.t:^ 
ciimaquajacDoditDrciTiuiiiadiiaeSicipofkat^^^ 
tct  «c^)Hii»ftuuatiu;ex.^i.a  crc^core  jx^Ok.  ^^'^.^♦^(^  j./J.J^Scd  ^SiS 

Ieri}bippcqupdniliutemft9j9)^  %  rque/um- 

jnam  duiKaxat  qiia: par  fit  lcgicimis  vnuis,  U  inicrdum  etiam  ilipia quanV 
fcgiLumis  vfuf  ai  nm  niDdus  paciaCLir,ri  modo  uihilmearum  fraudem  hCku. 

&l'i££'Jf^'^^^*^^"^'^'^'"'"^  Sipigi^us  (]c dacum  e(Rt vt  cautionis tanr' 
2IBilcrfupgpjeiBry«ut4e,i4  cilec,  u  dilUatii  luunquam  poircij^deoquc 
m!^Mte^M^9tii^,j^^^  d^llfahendo.  At  ciun  ca  pi- 

ore  frucrc- 


^44'     A  N  T.  S  ATJ  romiEJIElRtlL  O  IC  T  R  A  G  M  A  T. 

ri'i¥i tfedfrtii!  J/Atcfif-it.m^tj^timtili^piKAtp  drcenda ilUeft dc qua  difputa-** 
iiTtrtT^SiSiquc  imputafcf^otiiis  c(edittSpacbot)  eurita  cpnue;ieritaiio<^^us  Ipc 
liTudiiuiripercipiendoruin&:  lucrandocuin ,  quos  vtique  maiorcs  fperauic, 
quam  tucurrciieni  vfurar  fipccuniam  focaorz  coilocallcc.  Viu  enim  copcr- 
tmn  dk,T«c\Mtqu»4i«  an«€ii««iwH-towittfUi-vtno;i  iitvciiis^  couimoda..cic», 
d  cori,  id  eft  qum  pignus  longepluris.licquain  dcbeatur,&  coniequencci-  hru- 
6^as  pignoris  ampliorcs  rpcrcimff  qdaTn  lulcusA-fuiaruni  modus  terrepolicc 
ii  ex  vfurarum  comparauoi^  antichrclls  cxprclia  conl^icui  dcbcrcc  Ec  vero 
cuin  pacifci  dedl^ot  lib^^Iihcer  >  8^  ^atdicJj  pollit  de  ^'cania  numquain 
pctciida(valecenim  vciquepu^toitl  He  nbVipeccndrt,&  fauorabile  exilbnia- 
curquia  liberacorium  cft ,  ctiainfi  caullam  aliam  nuilam  iiabcat  quam  li- 
t>cva|itiitern  cfcdicoirjs)  qiiidui  vc^ot^paa/a  potcrw  de  pccunia  ccrm^iuv^ 
tilin iafti niimqiiam^pcc^id:v.»  Autcui^nacDcdicor rci fuxquain  vclit legcni. 
diccicpruhibcaifar?i45Efienimdidiqiiusc(l  vt  crcditoriibi  praeci|:iac  facul-' 
tatcm  quim  hafic^^^-^cgc,  pignoris  dilirahciidi  quandiu    bberum  4ia- 
bct  iuis  pccnm^repCteiKla*  /  cura  per  ean>  prrcipuc  pignoris  dij^c^^loi: 
fulliAvddnfcquifidimc^  J  Pfttfcdci^ce  cam^n  aot  aliccfr  quoqiioaiodo  uitefc.' 
fienicncc  patVroik»,^'C  ft\.^tin  tTnutmS  data v(ji  nuniquam,  vellion  ancc  ocr*; 
ttim  ttnipus^ccrtiinTVccafiyntcxigipoirfc ,  quod  paciici  liccrc  diximus,xqui^» 
vcrlis  hc  coiiueikKHc  pijgiiorC  iion  diilraliendo:  quia  uec  ficn  pocctloVcr: 
diltialiirftarpignu^pfoconlcqucndapecunia  qux  nondum  pcci  poiHc  licct^ 
iam  ckbcacilr.  Mimisenim^ltpetcrc  quikmco.iieiqui.foiuuonem  inuico  <le»g 
bitorcf  .AtiljuWn  cti'ftccic  ^iairt  no?  tradkamus,  id,clt«ncichrcliiiccxprpflinu 
corfftlfciira,    qTfaiMjd  xJreditof  pignoro  irt anuchreJiui 4icccptoirui  pocemv 
diftrihcrc  pi^iiUS  nonpofrn,'conucntio«icm  quoque  ilUin.  iBueicpipr 
lTibd:i,  riactacit6'itibii^teiliginh^clIccft,  vtpcuauia  ipla  ciigi.£i  repcti  ne-i 
qucat,  cjnaf  r  cbiVceritb  trcditori:  co  comodo,  quod  ox  pignoris  irutUfcus  /pc- 
rarc  potdt.  Qmdni  jgfturval^bitctiam  conucndovcdillcfllu  pignus  tandilj 
110!' polTit?  NaTAii?<:  dicJinifc;  crcditorcm  qui  padtuscitde  vfuns  ad  ccrtuni 
vlquc^  ctmptisitbi  foluendi.Vpa<5tunvmioquc  fuilU.%intclIigixicJbrtc  UKcrim: 
n6n  ^cidmmih^^ti  irffurHrtifk^*^.  £>.'  w puHi  Cur :  non-  igicuc  ic^adoni  -  vkci 
piretaci^i^^dpfectH',  fi  nbtt  i<'Vfi)iiisj'fiid^  iTuSib^s  pignocis  in  viccm 
vfuraf imi  'pcrcipicndis  'WttfecnWitf -Quod  c«ini.  praginacfci  •  obiicuiiir^ 
auc  pro' prat;niadcis  ohik?ere  qttlspoiTit  alicnuiri.  idellb  a  mutui  nacuri 
i^avt  pcctmiacrcdira'  exigi-^nunHjiKun  poflricviBid  rei»  iQii^non.  portinec.' 
\\\*^      "k  *• 'tTi  .  dc  ']ita  agi*niis  s  iion  -4Mi;  conocnfiouem  abfolut<53 
«*o?iti: iet  ^t  pccn*         ^niiani  reptti  poflrt,  fed  ComhiCi.  ladict^wie-,  &t 
exccptionc^*<4w<i/i  rr:aitfnH  lUihe-l^taptgn^re^in  Mimktefimi  Qwuhi 
df\idmdiiaedit!^|*ignor«-frttftttf  VJterc  ett  vt  pccuiii^  of  fc  cr«iica(truii 
v/dchtur.   Wt^  th\Yt\  l\^(XaQ^-^ritx^*9i<  ^quaii  connulruitib ,  Quixjt  £ic\vX 
ci  debitoren  pert^nfafiuiturqil^^fuit  acditori^ ,  itavicillini  'acdjcociicopi^ 
gnorc;  qnod  eft'tl6bit6rfs.  Ita<!jue  li  contingatvel  cuidkionc  piprtoris  it  vcj 
quo  ahb  Vnodivimpcdfri  crcditorem  quominns  pleinflinurM  nabcacjiagnons: 
n"liitiorciT),nbnq(?W^nihab^(>itcxeai:aufla  dcbitorcni  obiigacuin  deeuU 
^ibncjnrfifpcculiter  ita  torrtiaitdln  S:  j>rbnliirum  fic,  icd  tanicn  quaii 
finJtnfic  ipC)  ixxvc  rcfolota^antichrcli  iu<  n.incifcfetur  pccuniaf  duand^kunqac 
rcpctciklr  ,  ctianiil  pcr rfcbitor^Di  «oirftcc  <5utMnihus^iedi.tor  pgiipi- 

iruaiu!:; 
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DECAD.  IX.  ERROR  VTIT.  205 
iruatisr  E4qae(ieiii<lm conuenuoimproba;iclaeflct,per  qjam  aedftor  ccii 
pijTaore  frm  proKibicus,pecuiuam  quoque  repecere  proh.berecur.  N jn  val- 
m  concrarium  dillimile  eft , quod  in  a-inuarum  penliouuin  vendicioiiibus 
ccrto  prciio  t^dbs  auchocitacc  comiiLuiioms  Dotihdx  ut  £xir4ttsg.rc^im$>is, 
ea  pailim  jconuenuo  admicd  iolec,vt  fi  vtncncor moram  'iadat  m  folueuda 
•penfio  e, repeci  per  empcorcm  Dtcdiim  pofltc,nec  cogacur  empcor  itace  c5- 
tra^iiiyjqiiamipsihcarcecisvenaicionibasfi  ntcatam  inipj- 

^  ctflCS,  non  obid  (otilm.ctiilire  eropcor  ^  vendicioiie  polSc  ,qiibd  venujtocet 
'  pute  iaanon  implea^  fed  habet  cancilnieonominc  adionem  ex  empco  in 
tiAampc<pod  (ua  intereil./.r4  cofubti9mi^C»dt  r^cmd,vend^imit\im  c6- 
tifciones  de  quibus  diximus  in  venditione,ltue  in  pignore ,  non  tam 
concia  quam  pr.cter  racuram  coiitra6lus(uiiC,ide6que  admicu  dcbenc  ,pr.;e- 
lercim  vulicac!scau(Ta,c  im  huiuf  nodi  conuentioimmbenefiaoplcrunique 
accidat,  vt  taalc  ac  iibcutei  iu  coacraluc  ^ui  alioquia  non  fuiilet  conua- 
£brus. 


ERROR  OCTAVV& 

OvVM  fanciusillud  ru;tquod  luftiniani  conftitutio  indu- 
^ xiitnf.vmc.C.de  tHr.domtu,tmp€tr.  Scd  camen  nec  debicori- 
busdanino(uin,nec  crecicoribus  mucile,  i\  eius  conlticutJo- 
i  nis  obfcruatio- 1  fequi  mahnt,  quam  de  pi^orc  diitrah£<|o 
t  cogitarcHabec  eiuiin  bcnefioum  iUod  lulbii  janefi'  iuas  ani 
'b;^es,moca5^  c6n<liciones^'&  qnideeiurmbdi  vcncque  dc^ 
bitoridectedicore,nequecredicori  dcalio  quauidcf:  coqucsendi  occaiio 
reli  nquatur,  fi  debiiore  tidiu  ccllante  in  foluuone,  lus  dumtmj  p^pocis 
d6  impetretur.  Qctet  im  quemadmodu  wd  prohibecur  debicor  pignus  tJiifca 
herc  U  id  malitvcex  pretio  racisfaciaccre.diLori,qujadominus  p.gnoiis  ma- 
net,nec  quicqu4  incercil  credicoris  dumodo  fiium  conicquacur,4ta  cx  cotra- 
.  xxo  li  creditcM;  folutionis  citius  extorgucti^^  gaua  malit  pififiU»4^ilrahere 
,  inre  aedicocis,quod  iacere  potcft  dum  ne  «gRuenetic  ne  pdmc  i  aut cua  pc- 
\  tere  vc  per  iodio6,  id  eft'aucoctcace  iudid^  nomiiie  debicoris  diftrahttur,noo 
Iprobibecluftinianiconfticucioneidiacereproruo  iure  po/IIc.  Vnde  fic  vC 
quamraciAim^creditoreseaiiii|iiipecrandi  damitiijfortnamieqttancur,qui 
lullinianusprjc/cripdc  Eaquc  res iam  olim  Accurhum  im pulit  vt  fcnbct^ 
kgem  illam  plcrifque  locis  in  defuecudinem  abiillc  ;  Indeque  nolUi'  etiam 
pragmatici  arrcpia  errandi  occaiionevulgo  cxiltiniant  non  cfTc  cam  apud 
nosin  vfu.  In  quo  cainen  labuncur.  Nam  prscer  id  qutxlneque  Prmapis  e- 
didkum,  nequc  lcx  vHa  municipalis  apud  nos  eft ,  cuius  poteitate  conftitutio 
Jaftiniaiiiabro^auvidccipo/Iic(quodautem  immuuciimnon  eit,  curftare 
.ftobibeatni?)niemini  cdm  aliq^iandoex&doiiicidiifecquzftio  Dc  aedico^ 
^im  dominij  ex  fiocnia  Y^s&anoM^       voldMC ,  tekcum  iiiide  ab 
t^ttqittoffibos  Senacoribus ,  idem  kiidiilenoniemelancek  SaSdmxentf^ 
:.jKor  umen  non  mii  pcciar6id  vlocpScciiblcre  quv;d  pienoris  diilra^iovtfo 
:  iDodofiaKq»dttoi^imMOoditf  Scd'  ncctooM  yidca»  oedicoitiik 


ao^     ANT.  FABRI  DE  ERROR.  PRAGH 

id  confilij  capcre  vcpignusdiftrahac  iurc  crcdicoris ,  quoniam  ea  plerumquC 
crcdicorum  pignora  diftrahentium  mcns  eft  vt  ipfi  emant  auc  pro  Cc  fubii- 
xiaiicemptaKs,nueaUoniiilocmpcoreeiift^^  rem  iofym  libi 

luterrnadiot :  qaodcBmoiltfOMe  noit  foSknt  fi  Mndtent^dfJeque  e- 
.tumidcm  pcMefte£&anpiOE,5cvcniUQ)&ibi^  ntoirtKxBiiigl^tcfefi 
petaiicdiftTahi|Wg|aoca  pcriudiceni  ,vc  dcbicoris  noolli^nAl^jreDdicio 
petinde  habeacac^  ab  ipib  debicoce  hOtt^  fiiiiIcr.Quap  res  facit  :iifC  oedicQr 
fp(e  vice  extranei  emptoris  ponic  emere,  nec  fuperHc  debitori  vis  of^ 
fcrendi  poft  elapfum  lemeftre  quod  ftatuco  noftro  m  eamrein  prapfticti- 

ERROR  IX. 

lcYT  inpignoribus  ftequenspa^o  illaeft,de  qua  pfonmd 
diximus,ancidicdcot  concrahendz ,  vc  debicor  peconii  oe- 
dicons,non  gratuita  quidem,  led  camen  dne  vfuris ,  credicoc 
verb  viciflim  re  obligata  fiuacur.itadcin  venditionibus  vil- 
cata  eaeft  dc  qua  nuncdicemus,  vt/  qui  emic  pcomitcac  fe 
Vendicori,auc  quandocumque  hne  ccrci  cemporisdefiniuone ,  auc  ad  cercuni' 
*t(qaecempus  &intraidcempusretrouendicurum.  De  qua  camen  in  coco 
^utc  noftiD  vnus  cancihn  8c  fingulacislocus  eft  in  Ufe  futmd^t^  Cod,  paS» 
;dM;«ii!^.C^«MMlif.Vulgovocancvenditionem  fa&un  iiib  paAo  dccetco* 
^ttendendaTanta  auceminterhas  conuentioneslhnib'tiido»oradfimtas  eft, 
vt  plerumqtic  dubicetur  tn  v^cio  cdtza£U  fic,  an  andchrefis ,  in  e6que  paC 
fm  ib  interprecibus  ^  pragmaticiscccatur.  Nam  fi  ad  pai5lionem  illam  de 
rcciouendendo  accedac  modicitas  pretij  tanta  vt  venditor  fiipra  dimidiam 
fit  la:rus,cxiftimantpleriqtie  concradum  fufpedhim  e{!e  ,  8c  vt  locjuuntur, 
fimulatum,  ac  pro  fcEneraciiiopociushabendum  :  quafi  colore  qusefito  foe- 
non,vt  fub  ipede  empcionis  Ubetids  emptcr  in  ce  debitoris ,  &  in  (raudem 
lecitimicumvfuranim  cnrallafecnc^  Quac  camen  (encenda  tanqoam  lege 
^cadoncdeftitnta»  lioSt  magms  automis  pcobaca,  tampridonfccd  sh' 
ommbustcibaiudibus  can^lofaeft.  ^bm  c(^m  ea  emptionis  &  vendiuonis 
nacnca  fit  vt  contrahenubus  liceat  naturahter,  licercaue  debeat  ie  decipece 
:t4H€mtJft\6.iAdemPmp9mmDMfnmorJeg.itempfreti9  ii.  §.v/tim.D. 
I»f4f.ide6quenecrrquitate  iudicjj  ,nec  aliovllo  modo  vcnditori  aducrfus 
latfionem  fiiccuiTatur  pixtcrquam  ex  beneficio  noux  conftitutionis  in 
lfecMnda.Cod.de  refcind.vendit.  (1  \x(us  fic  vltradimidiam  iufti  preuj  l/i  t/*- 
bptt4tt%^»d,  Nihii  caudz  eft  cur  um  facile  fimulacionis  pr2lumpcio,quflB 
fllioquinodi^eft,  capiatur,  propwr  «ccedemero  padioiiem  licicam  de  i»» 
'  tcDoetidendc^qus  tancum  abefty  vtvendicionem  ndafc  odiofiocem ,  vc  ck 
contcaciol«bonemimhfot^vtpote  quc  pacs  pretij  efle  exiftimecur.  l.fitndi 
'fmtm  f^.DM  €ontfjmpt.^m\  fi  veiiebmccftimaca  edam  pai6done  adhoc 
-  vttnd^iMidcam  iofti  pc^j  lK(iimiccooqpeiiCur,duplKemvi*m  habet  per 
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^BCAa/IX  ERROR  IX.  V     \  ^ 
qaam  fibi  confuht^oiittawyWlMi^Aw^ 

Ke4.ogere  emptOfon  poceft  vc  i«0^(O  pretio  rem  refticuac  miwmicUc» 
«lc  iVii'  ex  noiiacoiilutucione,  pCT  qnam  rmiiiiccr  euincac  &  extorqueac  rei 
vtfiul  r'*  •eihtucionemnilicmpcoc  lullum  preuum  fupplere  malic  Nccdi- 
ibiigae ,  .aani  clt,  meo iudicio,  m  hoc  cafu,  an  padhim  dc  recrouendcndo  fic 
liMrum  n^cne,  id  cft,  an  lU  iic  concepoim  vt  in  venuicons  faciiicate  &  arbi- 
090  maneac,  quaiub  «etfoucncliiiniwin  £bi  fied  velic,an  ver6  iu  v  c  an  ce  cer- 
tum  cempuf  cam  pecereprohibeatiiE.  Vaea^cnim  pattolidu^  fi  aliiKl 
iuh]lobftBi»&genef«Usfeg^kti]at£M3C 

cionibus  rerum  apponuiiQtt^  feruairopaiceat  Lm  traiihomkmj^,  Z>.  d» 
faQ.  non  foltlm  ii  reipicianc vbLcac^  vendicoris  rem  cradciiot»  ifA  "qnali- 

tcrvcnditurus  auc  cradicurusfiuc,fedecfi  rpedcnt  ad  commodumemptori^ 
quia  nec  aiicer  fuic  illc  empcurus.  Icaque  reccpcior  imcrptccum  pragmac^- 
corum  /encencia  ell ,  non  alias  limulacos  huiuimodi  contratflus videri  dcbe- 
fe,qukmfi^dinimodicamlaciionem6c jpaAionemiJlam  de  retrouendea-   V*^v-s\  ^r^i^ 
itoaGoeiiacccntaiittndy^^bdcmpttc  Mite  > 

iimiilacus  dici  debeac  &  focneratitaM^accpiofenefautio  cantdm  habaijtil  ' 
cdam  pro fa£^o  in  firaiidem  l^timanim  v^arum*  Cui  iemendse  caudam 
pod/Timum  dedit  coniUtntio  pondHcia  w  cMp,adMjhdm^  f^dU  wjJExir, 

de pt^nor.  Ncc  fanc  iniqua  ienccntia  eft  vt  fraudibus  commini/Iendis,  quan- 
tum  lien  poteftjviapraxludatur.  Sed  vcreor  neex  iurisrationcnon  litfatis 
cuu,  nili  addas  cam  cmptoris  confuecudinem  proponi  prol>arique,  vt  ciul- 
modi  coutra^um  commcnco  (bieac  improbum  faenusexercerc.Nam  li  pro 
ponaalbytlim  ^itidBm  eum  fbnerari>(ed  apefto  ftenoreA  pccuniam  credew 
icfcibviampcarfcrttmlicids&qiiciiilto  tnodum  non  cKccbutc ,  vixcft 
\t  £k  poftea  icm  ihaioos  pwri|  cmitt  viiioci  adkQo  ctiam  pa^o>  dc  cetrooei^ 
dcndofonenndi^ddLis  quam  emendi  animuiiwiridcadebcat  babuiiTe.Ex 
prioribus  enim  concradtibas  diffimiWsibcnxnt  ceniediira  probabilis  iu 
xni  non  potcft,  quudeandem  m  hoc  quim  in  aliis  iubueric  voluncac6.  Qa&> 
cbrem  puco  neccilariam  etle  b anc  adied^ionem ,  nec  (ani  auc  poncificia,  a^t 
alia  vlla lex  repugnac.  Probata  vcro  ea  confuecudine fiaenerandi  quam  requi- 
nHnoQdiibitoquin  contradhis  fcenerauuus  babcticicbe^uc  patlum  dc  cci- 
tCDuendcndo  fuiclibcnim^fiuc  non  >  quamqiiam  fi  iiiljpftlihmpii  ,4ipeiw 
tior  cft  molt6que  oecttoriimulado,  qusroilmjpvobatitiliiii  ilifii|bniicui^ 
ncomraria  probatione  aacptgefiimpdonc  iulU^  pneiumpdo  ndd  cUdb» 
tur,  conftac  fan^  plus  valere  c]Uod  agitur ,  quam  quod  iim6lacd>0CDdpiCur.^ 
i.&  t0f.ru. Cplus  va/er.fuod  ^^iV.Pra-cipuus  unien  hac  inr-e  pragmaticocii 
error  miiii  videcur in eocflc, qu6d  putant,  /i contradus  focneiaciLus  fuic,vf^ 
^e  adebleueriter  agendumeflecumaeditoie  vt  frm^us  oninesquofquos 
ex  re  vcndita  petceperit  auc  percipere  potueric,  in  fortem  libi  nnputate  co- 
gacur,  perinde acli  credicof;  eosfiruAus Bulloiuie, nuUaque  ex  cauiia  perce- 
fi^t.  U  cnmi  ego  noQ^^niidlMc^|9  ^>i>wy  iimcflcacbiowp  »  fed  i 
iBCis  cciam  tacio|mkOttuiiP^iid^entim*  ^''latt^il^fimiiiiajjtelttitfo-^^^ 


fcaAidis  comeSliris  induci  faceor,  efHcitquidem' vtlppppipipl^^iMQU^ 
dils  qu^cmpcior  cHc  iniclligatur ,  lcdiaccce  nbn  jifleft^  non 
ialtem  eadem  creditoris  conditio  efle  debeat  quae  eftet  ii  andchreitm 
cxpcd2^  CQntBniiicr.    Offlnia  c&un  ^  ad  a^^tjdiiciim  coQftitucadink 


id8    ant.  fabri  deerror.  pragmat. 

iicccllar.a  fuuc,  intcriicniut  mhuiurniodiemptjoncjac  prjmiini  cxpactecre 
ditoris voiuntas  commodi  alicuiiis  cx  pccuiua  fua  m  viccm  vluiaium  cxtoc- 
quendi ,  ex  parcc  autcm  dcbitons  traditio  pignoris,  coMfci  siUque  cxprcllus 
vc  eos  fiu6hisquosex  pignore  creditoi  pcccipiet  libilucretui.Qu^i  aque  vc- 
dic&:  tcaiicnon  pocelteoanjmononellc,  vt  trarisfeiai  mcn.piorc  noi!  mo» 
db  polleflionem,  fed  ecam  ^Krcipiwndorum  frucluum  ius  plcnjflliiiu.  Nihil 
igitui  dilcac  huiufmodi  coiitradus  ab  ancichrcli,nui  nomine  tenus,quoniam 
emptio  a  contrahentibus  non  antichreiis  didiz  clljcur  non  igicurcodcm  quo 
anuchrclismreccniebicui'?  Atqui  iico.itracba  cxprcflim  ajitx-hicjis  Fuillcci 
fiuftus  omnesquofquosex  pienore  percepiflct  crcdicorlucJrtfccifIcc,nec  iibi 
in  forcis  rolucionem  impucaliet,  ne  proeaquidar.         quac  iuilu&:  liatu 
.     vfurarum  modum  cxccmllcc,  vc  a  nobis  in  mpcrioribus  iat^  comprobatum 
{^0/^  "^i^  ^  '  «^t-Qiiil^^i  crgo  idcm  a:mictemuspignofatJtio  conuaflu  fub  cir.ptionis  no- 
/  mine  conlbiucorDicesibrtallc  coiitrat^um  hunc  llmulatiun  non  (blilm  pro 

f^^^-^  ✓<'*^*»V  ^ignoratiuo  iiabcri,  fcd  eti  am  p\  o  fai  craiitio ,  adeoque  quod  pcius  dt,  pro 
I~m^*»^  ¥.  f0l^  tado,vcdiximusinfrauclem  legum,&  vfurarum.Pioindcno  poneccnlen 
^  ^  iure  ancichrelcos  cxprelfje^quam  nos  iudem  dixinius  nihjl  commune  habere 

cum  ftrnore,nec  hmieracitium  contraAum  ciXcexl.fiea  pa^bone  i^wfin.  C. 
de  tyMr.icdrefpondeointerprctu&pragn^aucoru  crrore  mag<s  quam  iure 
fachim  cflc  vcemptioilla limuiatajquadcagin.ustccncratitiuscutraduse- 
xillimctur,  dum  pignoratitium  contra^m  &  fccneratitium  pro  eodem  ha- 
bent,nec  liiilinguunt  oecimiam  vfurauam  ab  ea  qux  ncc  vfuraria  ijcc  giatui- 
ta  iit,  cxjrtimances  vfiirariam  elle  omnem  quxcui  .quc  r.on  gracuita  elt.  In 
quotamen  euidcnci/Timc  failumur.Sicut6w  in  co  qu6d  ancichrcfim  ip(atn 
quoquc  pro  hineracicio  contra(5tu  habent.  Nam  fi  omniacx  luris  ratione  x- 
ftimeiuur,  niiiii  verius  clt,qui  quod  ia  probauimus,polle  ficn,&:  vcio  cueni- 
re  qaocicicuqiie  ant:clirefis  liue  expre(ia ,  liue  tacica  cotrahicur ,  vt  pecunia 
qux  dcbicori  a  credicore  dacur  non  fit  vfuraria,  ncc  tame  gratuita  Vidcri  pof- 
wtli  antichiefisexprcfllm contra(iiaproponatur:qucadmodu  cx  contrario 
fl  non  niii  tacica  ancichrelis contradta  lic,  pecunia  gratuica  quidem  eft  Lcum 
debttor  8.  D.tn tfitih.  cuHjf.pt^^n.vel h)peth.tactt contr.uec co minils  tamcn crc- 
dicori  adtcit  con.modu  fru<2:uuni  ad eum  vfquc modum  quc  icgiturx  vfur^ 
paciumur ,  vt  eadem  lex  ait.  Dcnique  vfuraria  pccunia  non  elt ,  nec  pioin- 
ciecoi-.tradusvfurarius,aut  quodicicme(\iceneiatitius,nifi  cilm  de  vfuris 
coueiiic,  liue exprello  vfuraru  nomine,  liue  cacito ,  vt  fit cum  dc aliqua  qui- 
titatc  vlcra  fortcm  reddcni  a  adhim  ell,  quicquidenim  fottcm  cxccdit  vlura 
tCiydc  icenus.  Sed  cAm  nequcdevfuns  nccjuc  dc  pecuniario  exccflu  adum 
fuit,  nor  potcUvidcri  pccunia  vfuraria,  hcct  necg.acuicaiit ,  &r  e  contraoo 
piuj»  adfctac  commodi  crcdicori  ex  pcrccptionc  frudhium  pigroris ,  quam  d 
dc  vfurisgrauiflimis  conucnirtct.Nrc  Jgitur  conttadcus  faiicratitius  cenieri 
dcbcc,nc  tum  qu.'dcm  cum  antichiciis  contradaetl  in  fraudem  lcgitimarili 
vfurarum:  quia  noc  cuam  calu  no  totum  coniraclum  lcx  improbai,led  qua- 
ter.us  duntaxat  in  fr-audcm  h£\us  ell.Itaquc  ad  cnncuricncem  vfque  quanti- 
taccmvfurarumlegjbuspermiliarum  ,pocerii/  f  Mcor  cx  tru^tibns  rei  fibi 
«ppignoracae  retincre  eoquc  nimirum  diltabitcontradns  hic  dc  quo  di- 
fpuian.us  ab  ar.ticiurcli  cxpreiiim  6c  iicite  coiiitiLuca,  qubd  ciim  illa  :  6  fer- 
juccmodum  vfurarum,hic  tamen  fcru3t,vt  qucd  in  haudeiTi  legista^tum  eft 
viudicctui,dunufqueagaiurcum  eoqui  lUiCit^quaincum  eoqui  hcitc  cd- 
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DECAD.  IX.  fiRA0ft  X  toy 

-Mdt^Mnlm  ad  emn  vHpe  oiocfau»^«ni  in|w  fiiiiiiKjmin  miHi  tm 

ioedicoci  fru^hiuni  retcncio  dencojetiir,qiu''  non  dene^aretur.eciamfi  grarui« 
-ram  pecuniamdedjilec  Noncnun  poHi^  deteriorem  taccre  irnJitioncm  hu- 
iusiuiprobi  Fa;;  cratorisquani  li  hai:>crci]]jin  vcii!»  piocoqujpecui^iagra- 
tuicamdederic  debitori  accepto  pjgiAKC   Naai  vt  nuliuni  pignus  habuilfe 
CxiftemcCiic  Ucere  n6polIis,quandoquiijcin  pignoris  canuentio  &  ccadiuo 
~|gfti  «ft  noniBnMWC  imb  id  praguiaiici  ueganc  ^  iateniur  eile  piffnonb- 
tittm  omiiMcm.  AiyitiiiM  i»ptff«iwiimrjprfi»imni  HHk^^^uaffinfli- 
gntn  aooeperic  nulU  iawcfdMNt  itefitiftifcifiyiiic»,MMlia  w,  j 
^aXHicntione  ,nihaloiiiinMMttnmezfirii£bhtlpoMft  ad  mocbm  v(qiiele< 
-gifiaiocil  vroratum.  kJem trgofecmttUduop  eritci«diCQfi^!^ai/tt|i«tnpcio- 
nis  nomine  iUicituin  foenus  <ontraxcrit.    Cui  confequcncer  dicendnui  eft 
iion  clle  cogenduni  eum  imputare  in  fortein  pcrccptos  fruiLhis  nili quacenus 
-liiodum  illufn  excedunt.  Lcgitimus  autem  modus  etli  apud  nos  nullus  con- 
•fticutus  c(l,tamen  exemplo  ex  Galhcis  conilituuonibus  dcrumpco  is  elle  vi- 
decur>qut  ftfcendit  ad  doodeeimam  >GaUi  vogIc  4m  dtokr.dmuJiuit  tUrs 
ftntim.  Ctttf  lcgjciHMf rfigas <piiMMacio» fine iiw|rib<j  ^i^ipWMjiy ic, 
cdm  pdffim  C^eNncur  decancet,  vcexai  qux  fomo 
-ttdiceiaiisiAceUigecur.  FadiincefgopTagmiMniMjnvbBd^^ 
teideiiiiionc  td  fiu£toum  omniom  reuicucionem ,  nec  alias  qi»UB  qoincoii- 
loesvniresei  adiudicinc,oticncmniiiad  ^?*fflirfff Htm Yfi)!f  ^rT^^CTfK^nw 
y ntitttfcnv  &vuQLas  €oafwGMC 

ERROiC  DECiMVS. 

.•  ■ 

J^tjfiimMiMipa^i  (juodm  vendinonHmt  ^lfftmfoitt 
DeretroMendendo. 

A  c  T V  M  de  retrouendcndo  quod  in  vendiuonibus  adiici  io^ 
iec,prcci)  parc6  clle  fads  conilac  ,  vc&  ca:tcra  padla  oninia 
quoLum  adte^one  moueti  potcllempcor  vc  vcl  vihus  vcl  ca- 
liilittlW  Ifmdi  y9.T>J§tfmramft,Lfi  vsnduor  64n  fin.D^ 

recipere  debeacnon  zqud  coniUc,&  dUiicilis||k<^iq|aifi09nis*ViiJ^^ 
gmaucorttm  fencencia  eft>tertia  pceci  j  conucnti  parce  {(Umidom  eiie ,  vt  ties 
quaevigtnciauieis  vendica  eftrubpa^tode  tecroaendendo^tngincav^iiile 
eiftlimetiir.  Nec  improbabihs  ea  cradicio ell  fi  padum  de  recroucndendo, 
pcrpccuumrit,autqu(xieft"cdu  idemeil  ilne  vllatcmpotis  dcfiniCione, vci 
trigciimum  vlque  annum.   Non eiiim  paruum  emptoris incon)ii^Oviun i  eft 
qu6d  cddiu  cogacur  in  rurpefo  manere>nec  cerci  quicquain  6v.  exploiau  ha- 
Dcre  an  rem  a  ie  emptam>an  vetb.pecuniam  qua  ex  caulla  emptionis  nume- 
tauicinl»DisioiscotPpiitfm4fbfac.Vl]ByccftvcpcudcTO 
liiligen^iwn  (oecicptetiuiiHUidacat  Mstia  parce,  ii  ponm  vtndiciaoem  ip^- 
nBttarepotuillcc ,  vtt  obid  maaim^  »91^  qpi  fuk  noc  poftoem  u  nt,  ik:  po« 
>wta  aflitdicifeibicnt  nqiiodcBitrunc,nec  omnino  ODlancquali  fuum  ,nec 
pcocfiis  tanqoam  aUenum  negliganCjfed  dubij  &  hxcentes  tradtenc  cerc^  ne- 
•gl'gcnti  \ssquam  fi  iu\e  reftituendi  onerc  rem  cenerent.  Sed  cum  plemnque 

mum  dcGeunioeft 
0  j. 
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ledimendi  FaculcascoiKliidatur ,  nonputopolle  defenui  eandem  padi  zfb'- 
mationem  illo  cafu  eire  dcbcrc  quac  ciret  l\  perpetua  rediniidi  poteltas  daca 
proponcretur.Quoenim  brcuius  tempuseft  quod  pa6Vocontinetur,comi- 
niisincommodi  fcntit  cmptorcx  pa€Vi  adiediione  ,ide6que  noncftquod 
tanti  padum  a-ftimct  ,vt  maiore  pretio  rem  comparalle  videatur.  Ec  ti- 
mcn  pra^matici  nullam  hacin  re  adlubcnt  tcmporis  dilkinctioiiem  ,  dc  Cmc 
longiustiucbrcuiustempus  fuerit  qucxi  patko  comprehcnrun)  el\ad  trien- 
tem  vfcjuc  preti)  xftimant  cius  vulitatcm ,  vt  viderc  eit  apua  loiephum  Lu- 
douicum  in  Decif.Perupnis.  Et  fan^  diHicile  cft  vt  pro  temporum  diftindbio* 
ne  ahi  acquc  aha poflit  iufta  iniri  aftimauo ,  h tcinpora  velis  computare  de 
momentoin  momcntum  ,  quod  tamcnnon  m^is  fien  poteft  nccdebcc 
qa^mfiagaturdc  xftimandis  ahmentis  ,  autde  xftimandovrufru^u  ,  de 
quo  i€milius  Maccr  ex  Vlpiano  uadat  in  LcomputMttom  68.ahas  /.  hereduA' 
tktn  D.ad  Ugem  fAlctdkAm^xw  qua  non  dubito  quin  ab  illis  ycnhisjolitit  efi  /4. 
men  vfque  ad  ^.pcfMS  ex  heredihus ,  Tribomani  vcrba  llnt  non  luxeconfulti. 
Nam  i£mihus  Maccr  no  tantilm  quid  Vipianus  fcD/erit ,  fcd  etiam  quo  iurc 
vcamur  cxphcat  his  verbis  eo^jue nos  ture  vtiFlfiAnuj att ^  ctrca  computAtto^ 
nem  vfusfrHUus  fActendam.Quod  omnino  pugnat  cu  fequenti  illa  adie<lijo- 
i\c folutume(^tamen.  Quid  c\\\m  ahud  el\ iusauo  vtimur ,  qu^m  quod  folitU 
cft  vfurpan?  Scd  &  apercc  abfuidum  eft  quod  fcquitur  fi  icjpublica'  v/iisfru- 
(his  legctur,fiuc  fimplidtcr,liue  ad  ludos  non  nili  u:gi.ita  annoru  computa- 
OoncmHeri.  Nam  ci\m  vfusiTu(!ikus  reipubliaE  rehaus  non  nilicentcfimo 
anno  finiatur.qubd  is  vit^  humanx  finis  logifllmus  cflc  exiltimctur  l.Jivfus- 
frunus  'i.D.de  vfttfrutl.Iegat.l.an  vfusjru^hij  ^G.D.de  f/wj9^.incerta  vcr6  iUt 
vfusfru(^hisxftimauoquam  Vlpianus  fequendam  putauit,ciim  vfusfru£bus 
alicui  lcgatuscft,non  ni/j  cx  inccrcitudine  vit^  hominis  profiafcatur ,  plani 
conlequens  eft  vt  vfusfru£his  rcipubhca:  rclidtus  licut  inccrcitudincm  nul- 
lam  admittit,  ita  no  aliam  a:ftinuuonem  recipiat  quam  qui  centum  anno- 
rum  refpondeat  computationi.Sed  hoc  obiter  di(5lu  C\t.  Cxteriim  quemad- 
madtncNJum  ineafpecicVlpianusproartatis  varietatc  alitcr  atque  ahter& 
ahinenta &  vfun^firdcVu  aeftimat,  ica  probabihffima  mihi ca  diftindbo  vi- 
deretur  vc  li  non  fupra  quinquenniiuTi  rediniendi  facultasexccndcrctur,  fex- 
tampartem  pretij  conmtuerec ,  a  quinqnennio  vfquc  ad  decenr-ium^quin- 
tain :  adecennio  vfquc  ad  vicennium,quartam.  A  vicennio  vfque  ad  tricen- 
niiun,tertiam.  Sed  qnoniam  hoc  iuris  politiui  eft,vc  loquuntur,  non  ctiam 
ccrta  iuris  rationeconftituti ,  nccelle  ellctinduci  illud  ab  iis  qui  potcftatcm 
conftituendi  iuris  habcrcnt ,  qualem  habuetunt  olim  non  fohim  principes, 
&  pra? tores ,  fcd  ipli  cuam  prudentcs :  hodie  apud  nos  folus  Senatus ,  niii  ad- 
iimgasco  nmuncm  intcrpretum  crrorcm ,  cuius  non  minorapud  plcrofqoe 
autoritaseft  ,qMim  facrofanAi  Scnatusapud  onmcs  eilcdebcret.  Audio 
vcro  ,hcct  pro  conipcrto  affirmare  non  poflrm  ,  nclcio  quid  non  valdi  diP 
Cim.h  a  Senaru  noftro  aliquando  probatum  fujflc,  cum  eiufmodi  quarftio  cx 
fa(5Vo  inddillec  ,circa  venditioncm  fa(5Vam  fub  pa^fko  de  rctroucrdendo  ex 
caulT  Jmmoiiicxljrlionisrcfdndenda.Inquo  ctia  obfcruandu  cft,auod  vul- 
garcs  pragmatici  'gnorat,fi  quado  per  teftes,  vt  fierj  iblct,ciufinodi  liiio  im- 
modica  probirla  fit,non  clTe  necelle  vt  tcftcs  xftimct  quantu  ad  c6uenu  prc- 
rij  quatitat^  accederc  dcbcat  cxpa^b  illimationcfquomodo.n.Icirc  idpoA 
iint  quod  iuris  eiioiagis  (yxkca  {^^qwodq,  noc  ijpfi  ierc  iuiecOfulti  intelli- 
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gont?  Ccd  fuiiicere  fi  tedes  de  comnnmfpmici  tri  ahfiilute  venAit^  Htifir 
ceniur.  lndicis  cinm  .irbitno polteardinauioir, vt  acftimetan  fiibdudtap*- 
^'de  tetrouendendo  lufta  ^rtmutione,  IqCio  immodica  fatis  probata  vi- 
dcatur.  lllud  ranc  pr^^muici  plenque  requirunt ,  vt  m  proponcnda  fadi 
qu^llioi.eisqui  immodici  i^ruir.fedicit,  proponat  & expriinat Iqlionem 
taiicim«(Iequ2t]Ca ad CQncraaum  lefandcndum  fuiiicerc  po/Iit euani  I ub- 
itAotoifajmti  fafttim  aft:alibqai  fefnwlwiyfecBidannatuicbcat , fi 
jdiiQ»fropbfiient,eciainlideeo  quoque  ccftei  ttftifcgBtor^qmbttg  fcili<xc 
oredendamnoneft<kpaoentibusvItraarciaiUtaiickq(^^  • 
g^  fideeonihiiteftat  JaetinL  Scdoimen.cAm  ttMaqiyKgima(aQi<ft€« 
cantrafhi  ipfo  de  cuius  refddione  agitur, coUigatur,quateiuis  vAo iuds cft 
xieque  cadat  m  faentiam  teftium ,  neque  cum  quacftione  fa&i  cumune  qiuc- 
quam  habeat,poi2intqueompia  ex  arbitrio  ludicis  re^t^  conlliiui &  accom- 
inodari,nonvidcocut  nancpragnuticocuni  facis  ftolidam  fubtilitatem  ad-. 
mitoeredcbeamus  ,  pet  /(jaaua  fiac  vc  aduocau  i  ui  ioipcriua  c<miiani  ^"^itrar 
kquiahaquin  ''^'  ""^ 
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E  G  I  T I M  A  s  &r  lidcas  vniras  cum  didmus ,  npn  illudfi« 
gnificamus  quod  Carolo  Molineo  peHimo  theologo,  nec  mul- 
th  melioti  lurifconfulto  vifum  eft ,  vfuras  aliquas  clle  quar  re 
veral!cicae&  inter  Chriftianos  peimillx  viden  poflint ,  nifi 
quas  ccrus  caiibus  thcologi  admittunt  n6  tam  vuiraru  quam 
i|l^t«ili^titAcctH|^9aodinteKeft  enim  mihi  /eropctvifu 

aftqaodlmpccafioiiLMfii^  NmlLmfik.t^.9:i^txxi^  fctipfic  vfinasquaB 
9oc6tur  pepiniz  cre4i(C^plii<|^  ^  /piricmifi^  detteco  oGdtaci.  Li^tas 
lut  legiitimaique  vTut^Mp  intelbgimuab  qpv  n  Leo  dic^^ 
dant6|n  l^umapa  vita  peruetficat6  tolerilitur  ^  pnndpibus  eui  inui(is.Qita* 
ies  funt  tricntes  ea  collitutione  pcimi  iXx ,  abrogato  egregio  Bafih j  Impera* 
cdii^  ^uod  geaecj|iicet  U  ipdjt^inft^  y^<^  iucctdiserac  in  vniueuiim^ 
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Ecliemm  noiiei^  ex  pnncipibus  Chriitianis  cui  libeiumricvfiirasprobare 
&  adiiiitcere.quasfacrorantkaecclelicautoritas  nullon6tciTij>oredamna- 
uitjCommcrciorumtarocn  nece(Etas>  Hc  miicranulcrorum  hominura  cupi- 
ditasvel  abiuuius  exconitjVtquas  permitterenec  volunt,necpolliint  ,eaa 
ad  certum  vrcjue  modum  tolerarc  cogaiitur.  Quod  quoniam  non  exiure,{ed 
cx  covnmetciorum  vuhtate;anc  potius  neceflitace  protiafcitur ,  aliter  atque 
ahtcr  pro  rcgionum  ac  temporum  vainetace  oblcruacur.  Ade^  vc  non  delinc, 
inter  qaos  &  Mohneus  ipfe  el^  ,  qui  putenc  antc  luitiniani  conftitucioncm 
•  in/.eos  i6.C.d6  fyS<r.nuUum  vfuiarum  fuiflc  certum  moduni.  Quod  camea 
quam  falfum  lit  apparccex  innumens  locis  Pande^aruni  &  Codicism  qui> 
bus  videas  fieri  maitionem  vfurariun  hatarum  &  ilhcicarum,/.z'/«r4/i//ia- 
lo.if UcHtt fine fufra  flatutum  ritodHm i       altht  pajf.D.de  vfitr.  Vnde  6c 
legitima:  \f{Vix  m  l.peiunt£fapnelfrtso.eod.qu(i  proculdubio  fuerutc^cefimq, 
ctlm  m  dies  triginta ,  mque  dcnarios  centenos  dcnarij  (inguh  prapftabantur,^ 
vt  in  cautionc  illa/ie  quam  /e^e  /eRa  ^.D.dere/r.credit./.ntht/  interef/  4,/?« 
de  nattttc.faencr./.fi  pro  mHtuA  ^.C./i  certum petMturJ^auiHs  /tb.i/entit.tit.\^.%» 
^.Ecfieium  vfuras  illas  cencefunas  non  icapaflim  fxcqucntatas  fuillcfcio, 
quod  omniu  cr^ujnimx  dlent ,  praftciquam  li  ttaicijljti  i  peconia  propone- 
rcair,cuius  vuirai  in  infiuitum  ftjpularilicebac,  tauorc  (hlccpci  pcr  crcdito- 
rcm  pcricuh  ,  autiifpecics  fccnon  datr  efTenc  ,vt  innuitluft::niani  confti-, 
x.\XK.ioind.l.eos  ,  ilhsvcrt>is  ve/ Jpecterumfcenon  datiomifuSi^LbfxxzduTn  tamcrt 
fit  lcgii^inas  vfurashicerprecaii,  vc  h  quibufdAm  tadlum  video,  cas  qux  nja- 
gis  fiuitin  vfii.  Cum  nihil  iit  tam  duidens  quim  Fegicitisas  eas  cirequx  {iint 
Ucitx  ,  id  eft  ad  quas  v(t]ue  ftipiilaci  licec,(3c  v llra  quas  non  liccc.  Efiifmodl 
ver6  fuit  vfura  ccntefima  d./.nH9f} ittrereff  ^.D.  de  nautk.fatnor.  Leu^flTm^v- 
furx  ex  contrario  fuerunt  tricntcs ,  fic  dicVje  qu6d  afccndcrenc  ad  tcrtiam  vP* 
quc  centcfims.ldque  conitat  cx  §.v/titn.l,ci(m  jutdam  17.  D.de  vfurisyd  lun- 
gas  l.fi  legatum  ^.D.de  operth.puhltc.    Idcm  cnim  Diui  Pi j  refcriptum  vtro- 
que  loco  reicrcur,  {cd  lacius  in  diflu  /.fi  /egatum^  &c  in  hxc  verba, Si  quidcm 
dicsnon  licablus  qui  iUtikas-vcl  imagines  poficnda^  lcgaucrunc,prrfim'- 
cus :  a  pr^lide  prouii^ciac  tempi'»s  l^atuendum  eft  ,  6c  nil\  pofuerint  hercdes, 
vfuras leaiorcs  incrafcx  mcnfcs,fi  miniis,vfnra«;  /emilTes  rcipublic^  pcn- 
dant.  Q^vl  aucem  Vlpianns  co  locodixit  z/y«r<i/  leutores ,  Paufus  in  dttlo 
v/ttm.<\w.i  r.  fe}ue  ad  iertiam centefimtt.w  nulla  racio  fit  cur  cum  Jaco/fo  Cuia- 
tio  /t/;.y^f'firttM.cap.^S.  ea  verba  Triboniano  adfcnberc  dcbeamus ,  aut  cur 
Tubcnan^.  flicccnferc  potnis  quam  Paulo  ,  qua  de  caulfa  incegrum  Diui 
Pij  refjripcnm  non  rctuleric.    Triboniano  emm  fatis  fliit  adhibcre  Vlpia* 
nnm  qi..'  Yeferrct ,  &  ex  quo  pcri  pdlct  qiiod  deerat  Paulo.  Paulus  ver6 
far.ishub»iit  cas  vfuras  cxprimcrc  qiiq  priorcs  heredibus  ex  prima  mora  in- 
fl);;untur ,  quamuis  poflint  illx  crcfccrc  fi  intra  {cmeftre  mora  non  purge^ 
tur.  Mediocres  vfur^  ifc  moderatx  olim  fuerunt  non  bcfles,  \t  quidam  po- 
tatic  ,fed  fcnullcs^aut  vt  vocant  femririles,  qnalcserantquar  fifiropcndeban- 
tur  d/tfa /eg.citm  (juidam  ij.^.fi debitvres  D.de vfieris.l. vftim.Cod,  de ffca/.v* 
(ir.ii/f.  10.  .iiic rcipublicit  /ege  Septtrta  10.  D.  de po/licitat.    Erant cnim  me^ 
di;Eii:ier  rnaximas  ,idcft  ccntefimas,^  uullas.  Etfi  bc/lium  quoque ftipu* 
latio.ieni  (atis  freqaentem  fuiile  nonignoro.  Harccilm  ita  iure  vcteie  (e 
haberei  c,  aillinianus  pro  .orbicrio  ,  neciniqua  fand  moderationeomnia 
imuiuuuu  isi  dd/a  lege  toj  ,  Cfdtcjie  vfurii»    llluftribus  viris  tricntariaa 
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do^taTit  vfurasjpcmuiit.  iuilis  ncgou.uonbus ceiTCJjii,  mcditcfraiiCi^ aut 
tcrrdtiibus,bclIes,hoc  etiam  adcbto  iVo**//.i/6.vt  aj^eaUi  j»4  dcbcaiitur  u  - 
inciiicas  itipulauiion  fucnnc»  Mautiniis  negotJatonbus,6:  iis,qui  ipccics,i(i 
dkjvcego  incerptctoc,  ijcctcontia  vluipataui  a  prudentibu&lotjucinii  latio- 
iicm  merccs  Fainori  dedcrijit ,  quibus  oiiui  liceOac  vt  dijauiUi  vfuras  in  infi- 
nkum  ibnulari ,  ad  cencchinam  viljuc  conceflic.  Caceiisomiiibus  non  niii 
dinudiam  ccnteiirajp,  id  dt  lcmilles  vruias,4ifas&..pi]a:ruri  voluiciis  onini. 
bus  calibus  qui bus  ^iiacuic  vlmos  cxigi  polfi;  cDaro  acca.ltjtpi^anonu  ,  vt  co^ 
dngjtm  omnibusi>onachjciiudia)S.ExcipiuLur  Ufnen  vfdrarpup!liarcs,& 
cx  Judicio focjctatis  debit:c  li  Accurjio  6l  A4olineoQXc<\\miis  cx  Li.C.de  v/itr, 
pupi//.& /.fivipropcttu  ^,C.de ^ulif.pr$M4t.  S.d ciiiu  lcj^os  iliariinc  prioium 
lmpetatoruin,m.mjtt:itumcft  .-ibrogacascllccoullicuiione  »iia  luitiniani  qu^ 
no'i  loIumpoikrior,led  etiamgcncraiiflima  cit,  vt  &c  lulbnianusiple  tcita- 
tur  ip  i.^.CM  vfHr.rei  ikdiC. liio  \ocotncapuuIu  lege  oo/hArattimodo  e.xceptis. 
Viius  cancilm  mcoiudicio  caTus iiodie  iupcrcllin  tjuo  cxjgi  poiJit  vfura  ceii- 
celima  eocira  quam  iiia  lulbniam  coniUtuuonccomptciicnium  lit.  Is  clt  ii  a^  " 
gacnr  dc  vfuns  rei  vmdicatof  poik  quadrimcibrc quod  ludicato  faucndo  pcx- 
ibtucum  cit  Iblucndis  ex  dd.\.  iii  qua  hoc  ipfun)  cxprcilim  iancitum  &  con- 
fticucCi  cft.  Quamqu4nonobfcurcc3  leximiuicpriorem  collituuofKm  qujc 
v^uns  certu  modu  dedit  ad  cas  dutaxat  vfuras  pccuneie,quap  aut  cx  cotcattu, 
aucexqua/i  c6tiadH  dci)citur>non  ctii  ad  eas  qu9excaulIaiudjcaci.P;oindc 
fiquis  aiius cafus  ellet  in  quo d«  vluns  ccntclimis  tradar j  cx luie  vctere  pof- 
ict  dum  nc  cx  contradu  vci  quaii  dcbitar  cilenc,admjttcrcm  racilc  cuam  iic* 
dic  ccnceiimas  vfuras  dci>ch,  iiquis  luibniani  coiiititutionibus  iocmrcli.. 
^fscllei,  pra^icrtim  cum  ncc  conuari^  confuctudjmsiiiregione  obuiicnus 
rationcm  vliam  haberilui^mianus  voluerit.  Scd  tamen  inmto  lultniiaroiii- 
Qaluic,vc  iis  etiam  in  locis  qui  Romanoru  icgibus  regmitur,&r  apud  nos ion- 
oliud  lus  iit  quo  vtimur  quoJ  ad  vfuras  attjnct  quam  quod  fuit  a  lulbnia- 
no  conlbmtum.Vfurascnim  c^tefimas  nullo  prorlus  caiii  talctamus,lcd  co$ 
qui  dcvijccs  cxcedurK  tanquam  improbos  ^ncracorcs  codemr  amus,&  gior 
uilfimis  pceius  lumc  pccunianis  nunc  ?xttaoidinariis,prout  dclidi  ^rauicns 
&^iroCka<e»gic,eaain  infanua  notamus,cx  l.tmprobii  lo.C.de  hts  iptt  norat, 
<«/<?/j.Bc^bpulauonc  vci^»  non  femilles  tantilm,lcd  eua  decunces  vfuras  dc- 
bcnanmit<inrHis,DodrantesvttJ>&:bciresmult6  magis,  Si de vfuns nuiiis  * 
conuencrit,&"  4iiAu.T  dcbcantiii',quincunccsduntaxat  adjudicauius-/emillcs 
yfix lerc  <»nqna»E,4j>tonces intcrdum  mercatoribus  J  <a  peco» ua  its  dcbcatur 
non  pio prctio  v  editarum  mcrcium ,  fcd  tx  cauilapeauii;^  croditaj.Priiii^ir.ar 
ticorum  noltrorum  vulgaris  error  clt  iegicimas  vfurasapud  nosclle  leptun- 
ccscum  fcmuncia.  Proj^tcrea  qubd  cdicto  diui  Emanuciis  Piuliberu  optimi 
Principis  nofiri  expr^flifiieaucuiii  fujt,  vt  vf ndicarpciionesfriin.iti  vc4  hor- 
dci,veIolci  nutvini,&:aharum  huiufmodi  mcrciu  ad  cum  n:odum  rcdigan- 
tur.  Scd  maj afcfiupi  dl^non  id -edijity i|lo4rgiiIc  priivcipcfin/t vfufis  ccr cum 
modum  Itacucrct ,  icd  t^c^ni  vc.unp|ofeaii  taMieracoruiii  calljcfitatcm  qu^ 
fub  hcitar  emptionis  coloic  antca  impuuegtalIabatur,cocrcerct :  r.ec  tamcn 
Icuiores  aut  medias  vfuras  princcps  arquiflunus  eo  cafu  jnduclas  voluic ,  lcd 
«isqurprojlimcadgrauiorcs  accciciJ^  r,pfoptilr  incertam  reac{urn  x^nwi- 
6oncni,quaf  &aiia  liiuica  lujgulariainduxHGonita  iurij  rauoncm.  Quam- 
^uam  noii  cam  inceufo  Oi-llumtio ,  cpam  Jic£crcus  eucutus  fiuduum  fauonh 
♦\  *  O  iij 
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bilcs  foot hiimrmo.Ti  conuciitioncs.  Vidctutque  potii\s  liis  iiiaioribas  vfii- . 
ris  caullaiTt  illud  dedille quod  etam  [uUiniam  cor.lbtutio  in  d,  l.  eot ,  viuras. 
ccntclinias  eo  cafu  pecmilit  quo  fpecies  focnou  darcntur.Qur.s  enini  Ipccics; 
fccPiondari^enferit  nonpoiluni  inteUigere,nili  demercibus  intellexif.quu; 
tamen  lurcconrultisappeilationcgenerispouusquam  Ipcciei  coatinemui. 
De  iquenullusapud  nos  legitimus  vfurarum  modus  eitlidccunccsprolc- 
gitimis  i.on  habeas,  quandoquidem  vt  dixi  tolcrantur ,  dum  ne  nutioauni 
prorogentur ,  qupd  cum  Ht,ex  decuncibus  fiunt  decunces.  Frequcntioiesl 
camenui  ludiciis  fiuit  quincunces  ,  in  flipulationibus  leptunces  cumfe-' 
munc»a,autGallorumexemplo,vfuiae  duodeamx  qiix  anno  demujnduo^ 
decimo  .tquant  fortem.Galli  dicunt  j4h  demer  dou^Cy  huu  &  ftf^s  pour  centi 
Scd dc  vfutis aho loco dilE'rc.  dum  nobis erit  copiolius , non  lolum  contta 
pragm.iticos ,  fcd  pnccipue  contta  Carolkm  Mohteum^c^Mi  m  eo  traclatu  ui- 
ttar  oinnium  ell,ac  cuius  nitct  pragmaticos  no  modo  pnma  lcd  1  uprer^ia  c- 
ciani  autoritas  clle  folct.  lllud  tanium  fubnciendum  reiiat,non  pollc  ratiov 
nem  habcre  quod  pragmatici  volunc,liue  in  fraudem  Icgicimaium  vfuraruni 
anuciueliscontradalit,liuevenditor  eiiomiiiruiic  &  vitramiti  prcti)  hcC- 
fcm  larfusfucritjCondcmnadmTJ  crcditorem  autcmptorem  adfruc^uum  re- 
(litutioncm ,  ncc  viciHim  iraiorcs  quam  quincunces  vfuras  aut  accipere  aut 
compenfare  deb»cre.   Quulni  erjm  liccat  ci  rctincrc  ex  frudibus  ad  legiti- 
mum  faltem  vfque  moduni:  Vtdifputauimusm  errorem  c^.Decad/itferunu^ 
Nam  li  quis  putct  decunccs  vfuras  gr.;uiores  clle  quam  vt  pro  lcgitimis  lia- 
beri  debcant ,  cur  non  faitcm  admittcmus  beifes  > aut  feptunces ,  aut  deni- 
que  vei  ex  ipfa  luftiniani  lege  qu^  iiulloprincipis  cdicVo  hjbiataell,lemjflesJ 
Nam  ctficalepignusdaium  eilet  quodicgitjmis  lilisvfurisnon  fuHiccret, 
nihilonnnus  legitim^  vfurar  dcbercntur  dtQa  legtyfi promutha  'i.Cod.Jicerr% 
pet.\bi  quod  quidapro  mworts  lcgut  W4wr«,  vei  addita  ncgatione  nomtnoris^ 
faciuiulanc  parum  fubtilitcr.    Nonenjni  fcnfus  lilc  eft  quem  putant  viri 
alioquin  dofti/Iinii  &  dc  jure  noftro  mcntininu  i  Debitoreixi  non  idc6  le- 
gidmas  vfiiras  creditori  deuegare  dcbere  qut>d  ei  non  minons  piecij  pi- 
gnus dederic  quam  fumma  ab  eo  acccpta  vaicac,(ed  hk  potiiis ,  cred^Ciorem 
qui  pignus  accepit  impai  vfuris  legicimjs ,  non  ideo  cogcndum  rcllc  vt  le- 
uiocibus  contcntus  iit ,  aut  prohibendum  ne  lcgitimas  qux  niaioces  funt 
cxigat ,  quia  nihd  commune  nai>et  atibm.uio  pignoris  cnin  debiu  mre  ,  iiue 
debitum  forcis  intclligas  liue  vfiirarum  ,&  qucmadmodum  non  eoplusdc* 
betiir  cceditori  qubdpluns  fit  pignus  quani  quod  debetui;  ^  ita  iicc  mioib 
ob  id  folum  quod  pJgnus  iil  m;i:oti6.  i 
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De  dinifione fru^uum  htfer  emptorem  eJ*  vendittrem ficnfs 

expanontrouendtttone.     '  '  7 

.      kJ..'<i  ■        .  1  . 

O  N  V  I  M  V  8  in  (uperioribiis-vTiicora  in  totaiart  locum  eflc  in 
quo  agatur  dc  vcnditjone  fada  fub  pa£to  De  retcoucndcndo.  Is 
dX  m  1*2  £odjle  paU.  uit.  empt.     vendtt.  Coias  veiba  hxc  funt, 
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•  .T  h  U     DE  C  A  D.    X.  E  R  R  O  R  I  K   '  V.  f  «5 
fHrtdmm  fMftntei  tut  «4  lege  vendidefHt^  vt ftHttpfi^fmt  heredes  eerii  emptori  ■ 
prettum  tfuandocHm<fHe  veitnera  etrta  tempora  oiftulijjeneyrejlttneretur ,  teifH§ 
parmto  fattsfaeere  condutoni  difU  htres  emptorts  noo  paret^vt  contrailHS  /1- 
du ferHetHr^alfto prdfcftptij  verins  vel  ex  vendtto  ttki  dabitHr  hahita  rattone 
eorum  <jiu poft  ohlaeam  ex paQo  fuantteatem ,  ex  eo fUndo  ad  ad»erfartumptt^ 
uenerunt.  Qar  pollrcma  verba  oir.ncs  iticclligmu ,  &  rccic  dc  ftucbbus 
pcrcepcis  ck  cc  vcr:dica  rccroiiciidcnda  ,  vt  cmpctM'  ad  cotiu»  ceicicucio> 
nem  condemnctur  ,  cxquo  vcndicor  precium  retidiJic  auc  lo|;iun)cc- 
tiora  obcuijc  Sed.aii  txuctus  oinncs  vcndicoci  rcihcucndi ,  an  pro  caca  cenit 
poos  diuiJendi  iine  ^  incer  luiis  mcerprcces  dubicacui.  PragitiacKi  non  diH 
bitanc-,  (cd  pro exploraco  hnbaic  diuidendos  ellepto  raca  ccmporis  quo 
C     vendicio  llecic  ,  vt  ii  vendiuo  ccrcii  ^arce  anni  conitiicriC,  cerciam  quo- 
quc  fru(fi^uura  parccm  fcrac  cmpcor  ,  rcliqu.c  paries  dux  ad  voiidicoo 
rein  peroneanc,  iiue  lilms  anni  quo  Fac^a  recroucndicio  dl,  pcrccpci  fuc- 
rtnc  fiudhis  ab  cmpcorc  ,  iiuc  a  vei^.dicorc.  Cuius  lenccncur  priinus  au> 
Cor fuille  crcd  cur  Xaphaei  Cometifisad legem^ifui  Romtiii,  tn prtnctptOyittg» 
d<  verhorum  obtigatton.  Qiieni  cx  rccencioribus  poll  alios  innumcros  lccu- 
tusdl  Dtdaeus  Couarr.  itino  i.vartar.  refolut.  captte  ly  numer.y.  Mouencur 
I       pragmacici  noniuris  racione  aliqua,icd  vc  iblent,  prxccxcu  ilio^vquica- 
[       cis,  quod  fcrendum  nonnciiuc  cmpcoremiiuc  vendicorcm  vk  rem  lunui 
I       ^  preuum  liabcre  :  quorum  camen  oltcrucrum  cor.tingcrc  neccile  cilcc 
1       ^iatteumfolilm  tociusaiuii  fru^tus  penincrcnc  qui  cos  peicepillec.  Natn 
ii a.ntcxeccoucnditioncra  percepc»  mu^us  elfcnc »  irnerecur  primus  ciuptoc 
■       &  le  &;  pcctio.  Habcrct  euun  pretium  libi  a  vendjcor^  ccllicucum ,  i<c 
nihilommus  frucius  iam  a  fc  pcrccpcos  rctincrec  Sin  poil  retrouenditio* 
iicm ,  lubcrct  primus  vcndicor  intcgros  Irudkus  ,  qui  forulle  coto  illd 
anno  precium  recinuiiTec  ,  nec  niii  pridic  mcilium  auc  vindcmiarun)  [*C' 
cimiam  erapcori  rcddidillet.   Ineamquc  rem  abucuncur  eciam  pragnu- 
j       tici  poll  intcrpreccs  excmplo  rcrum  doulium  ,  quarum  ^iuthis  conliat 
diuidi  incermaricum  &  vxorem  ,  auc  eorum  laeredcs  ,  proraca  leniponf 
quo  macrimonium  lictit  legefrulius  7.$.  Pap*nianus  alias.legesdiuortto.D.fo- 
^       /M/.pi4jr»i»t»ia.NoiY  erimus  Kic  longiorcs  in  errorc  iilo  refellcndo  ,  quia  de 
co  lacius  tradUndum  nobis  eric  in  Dirpucat  otubus  forcnlibus.  Hoc  c.iiv 
tumdiceinus  »  luris  lacioncm  nullomodo  pan  ,  vcfruftusqui  lurcfoli 
I        npn  reminis  percipiuncur,/^^r  tfut  fctt  tj.  $.1.  d  igefi.  de  vfmu  .ad  aiium  per- 
'        tiaeant  quam  ad  ciuTiqui  &:  domnius  di ,  cum  cos  pcrcipic  ,  &r  iurc  do- 
nvi)ij  percipiL    Atqui  cmpcor  antc  recrQucndicioncm  plcncdouiJnusell 
j^if^iibiiyeudici  ,  licec  retrouciKierc  cencacuc  :  iicut&:  veiKlicor poilfV 
.^^i:ecroucndiciQnciii.  Ergo  uecellc,ell,.vc  quiiiro^us  ance  recrouend^ 
Xioneu»  {^rccpci  fuiic  abempcorc ,  coci^  incfgri  ad  eum  foium  pcruncanc, 
&:concra  quocquoc  \  vcndicore  poib  rcu;ouendiuoi}^()i ,  tou  &  ir.tcgii  ad 
vendicorcm.  Ncc  c(l  quod  auc  luc  auc  iilc  liue  boc  iiue  ilio  cafticonquer»- 
Cur.  Imputarc  n4n\quc  libi  debcc  qui  nuli^  huduu  parccm  iiabcc ,  cur  noi^i 
melius  iibi  proni^eriuS^  abjnicio<aueric>.yciecuca  quaiidocumqucrccro* 
^endicionefru^ijsproraca  teniporis  diuidccencur.  Quo4    i^cli^ii  circc^ 
iniquicashodie  uuIIa  rcibeilec  ^.quar  c^eu  .pDtuic  ^onuano^eucncu/^^d- 
ueruiiQnoc^e  iiicuoucndiuo       «euipp^e ,  id  ei\  4ut,C4Cu)«  auc,cjvi<^li^ 

•  6  lijj  .^;;;^ , 
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ai^  ANT.  FABRI  DE  ERROR.  PRAGMAT. 
hCts^  fiiiiret^ :  Idcoquc  nec  iiiiquum  ius  ilUid  vidcri  ^»orciV  propcer  dvt» 
bium  in  vtramque  patrcin  cuencuni.  Non  enini  audicn  ^useit  qu  i  id  petic 
caiuscontTariumincontrarium  cucntum  nonfuerat  poltulauuiii  ^ 
nftinm.Cod.de/olut.  Etfi  autem  in  eo difpar condiuo  dt  emptoris &  veiidi- 
toris ,  quodin  emptoris potdUtc  non  dH  quo  tcmporc  fiat  retrouenditio  vt 
frudhis  (ihi  acquirerc  pofljt,  (cd  totum  id  ni  arbitrio  vcnditoris  cll  am  ius 
habct  redimendi,quandocumque&:ab  inuicoeaiemptorc,taraen  nonabct 
emptor  de  quo  magisquam  de  fe  conqueraturyqui  tain  liberam  dedcrit  vcn- 
ditori  qnandocnmquc  redimcndrc  rej  ficukatcra  ,  nulla  dc  panicipardis 
fi:n<fbbus  ant  dc  vfuris  adieda  pa6bone.  Nequc  verb  nouum  ctt ,  vt  crnptor 
6ifru6hbus  flindi  venditi&vfurispretij  carcat  eo  anno  quo  fit  rctroueiv 
ditio  cnm  ita  conuenit ,  licct  bona?  fidei  contrutVus  qualis  cU  cmpiionis  dc 
vcrdicionis  non  pcrinde  ha  ic  admitcat  conuentioncm ,  vt  aut  vcndKor,auL 
emptor &:  pietium  limul  &:  rem  amictat  /("ge  ex empto  i\.§.v/ttmo. d .de a^o- 
rtetmpt.VncWhcnxm  c\\  fauorabilisiructuum  aucvfurarum  remi/Eoiprx- 
fcrtim  ciuTi  agitur cx  pa<Cko  m  tr.iditione  rei  vcndita;  adiccl:o,/*^r,/n  tradtti»- 
mhus  48.  ae pa^.  Sj  talis  pa6ho  lit  quam  jcqtiitas  contradbus  non  rcrpuat. 
Nam  cum  padVum  ht  pars  prctij  /ege fundt partemjT,.  d  .de ctmtrahend.emptio, 
lege  fivenditor  G.in  fin.Digefi.de (eru.exp.  confequcns  eft  vr  quocommodius 
aut  incommodius  venditori  padumeft  ,eopluns  ant  mnioris  vcndidiilc 
rem  videatur  ,  qucmadmodum  v/timofupertons  Decadis  captte  \  nobis  tra- 
dUtum  eft.  Sicdicimus  contraitavcndiuoncfuk  padto addidioi-as  in  dfcm, 
eum  cui  addidba  reseft  nou  foli\m  vfucapercpolJe  ,  icd&frudus&acccii 
fionc« omncs  lucrari  lege i.^.v/timo.D.de tn de dtemaddtEl.  non  adhibita  di- 
ftin<5kione  illa  qua:  friiauum  diuilionem  pro  rata  ccmjKins  inducat ,  licct  a- 
liocmptorcexiltentc  qui  mcliorem  adferat  conditioncm,  arquc  itaic/bhita 
vcnditione  frudhjs  peiceptos  limul  oim  rcipfarcftituioportcat  lege^.^.i. 
dem  Iti/tanHS  Ith.i.  &  l.6.D.eodem.  Nec  iimilccft  quod  pragmaoa  adfcrunt 
de  frudlibus  docis  intcr  vinim&  vxorem  diuidendis.  idcnim  fitfpeciali 
<]nodam  iurc  dotis  q  lac  non  adci)  abfolutc  mariti  eft  ,conltantcir.atr;mo- 
nio  ,  vt  nnn  etiam  miilicris  clle  vidcatur.  Quamuis  cnim  fit  in  bor.js  ma- 
riti,  eft  tamcn  mulicris,/<Tf,  <juamuts  75.  D.deiure  dottumJ.  in  reiws  50,  Cod, 
eodcm.  Qnaiv.quam  in  illa  etiam  qiteftione  De  fruduum  dot:s  diuitionc 
crratum  cft  a  pragiraucJs  &  inrerprciibus ,  vt  docuimus  Ith.i.Contei/urarum 
capitei^.  Acrcs  vcj^diia  fubpad^ode  rctrouendendo  quandiu  rccroucndi- 
tanon  eft,pleno  iurc eft  cmptotis licct cum oncre  rctrouendendi.  Idoquc 
nih'l  prohibct  curnon  fi:uftu5<mmcs  adcum  qooqac  pcrtintt.,Kt^  Idem- 
qnc  in  vcr.diiore  ctaibri  potcft  poft  rctrouendJtioncm.  Et  fan^  vcrba  ilia 
lecis  hahita  ratione  eorum  ^dod  dduerfarium peruentrunt  demonltrant  apep- 
tiffin ic  fhnfhis  venditori  eHc  rethi-iicndo$,non  caani  diuidendo*.  FVuden- 
tiOsigitur  facicr  empror  fi  cum  pacifciturde  re.rouondendo,  pacifcature- 
tiam  dc  fru<5t;bu$ pro  rata  cemporwdiuidendis  ,vc  ncque  dubicitioiii,  nc- 
quccrrori  praginat.corui^i  locus  fuperlit :  idque  paffim  hodic  fit.  Pccca- 
lurtarrena  plcr^fque  in eoqubd  pacifcuntur  nc  ante  ccnum  anni  tem- 
piis  redimerc  vcr.ditor  poHic.  'Qu^cpa^io  ficuti  facit  vtredimcndift- 
cultas  non  fir  libcra,  ita  furpcd*»  reddic  venditionem  ,  vt  contrad-us 
iimulatus  &  pignoratitius  potitk^uajDi  vcnditio  ia^a  cfte  videatur, 

fecun- 
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te£^ibtts  ii^^  redeiDptorem »  8c  retrooencUtorem  diuitfknMlip^^&cit  vc 
IVxnitidsldbera  Cu  rcdiniendi  faculcas,  neque  iniquaefl  auc  4  illpf  ODOnt 
<lltpnafai<n  hahf reiyfiiain  <:ftnirahci>miui.volanmctli»  - 


V-'  . 


ERROR  TE  RT  I  YS. 
'  ;*  'Z>0  Mimdi  mttr  tmpt$rfm  &  Mkwrm fmMtu  piitwrmm 


On  al^ilrnilis ,  fed  taitkn  ruperiori         iiUMiiarius  hiceft 
hoc  ipfbquod  ad  hunc  qaoque  caitmi  qno  agacur  de  fhidi- 
N  (^"S  buspignorumredemptoram  inter  cinptPtttit  &debuoctaf 

diuidendis  ,  pragmatici  noftri  idcm  ias  acfconM-nodant  qnod 
ad  lilum  de  quoproxim^  diximus,  Deiruftibus  rei  rccroucn- 
<Jidriiit^r'cmpcorcni&vcnditorcm  partiendis.  Putantenim  vttoque  cafu 
'<^'ai/ion6  pro  rata  tempons  ficri  debere.  Nosver6  iicuti  fru&us  oanies  rei 
in^tfouencitx  ad  eum  jptttiiicne  -probaolBiiii  qiif  coa  -pace^i^  fioe  cmpcoc 
iHe  fic  fiae'veif<Htor  ;dmnne  cnlpa  vUa  ant  mocaaigiiainir » ita  &  pignoniBi 
^ttciemptorum  fru<£h|$^omrTesddmCort  intra  conftitutnm  tempos  lOEUncnti 
^ttfticucndoie(feconten<i»niqs,ncrlblftrofi  crcditor  fp/einvicem  extranet 
^tnptoris  cmifle proponatiir,  quod  minoreni  habet  dubitation^  ,  /cd  etli  ex- 
traneiis.  Nam  C;un  crcdicoriplccmirJiccL  cxrranci  potiiisqnam  creditoris 
iure,  in  eo  canien  mimis  luris  hnbcrc  dcbct  quam  exuancus,  quod  non  tam 
aUencr  lei  coir.paranda:  quam  (111  confequcndi  gratia  ademptionem  acccf- 
£lIcincclljgitur,qucmadmodumdid  ime^dcfidciunbre  qui  pignora  dcbi- 
Fi6ri!P6lhicacicdltonant^confidein£R]fd»is,  antde  ftcnndocredkoK  qui 
^Rnir^  prfmo  ttkmfittniHm  s4a,&  tfiq,  D,  de  d^MthpignvrM  Pmih^rf- 
JpMlt  0:Z).ii^^y£iWNjpd^^ncn^dtindemn(  inum  prTftaii^uedfidciid 
iftfetiifi  firu^fcufi  comhiodurti  eitripiaturdnmmododebitum  intcprum  'cfi 
Vliiris 52! lcgicimis .icdeflionibus  iph  prarftetiir  /.  i.Cod.  dt^olo.  I.fttnatiddru 
^^.^.i.D.TJutndat.  Nec  dubitarcm  qain  codem  exemplo admjtti  cciam  debc 
retfaluUBi  debicori  fupeteire  ius  qnandocum(^ue  ofterendidcbiti  nili  ftata- 
tjnoftri  aucoriute  in  eam  rem  femeftre  conftitutum  eflct ,  nc  creditpn  nc- 
iee^fe  ilic  ad  impeccandnsi  dnmininiii  <»jricM]ai  «iibage^  quas  i^itoit  ^biki- 
'fntiolijiftiriia&  ibtmh  d9miriifimpetriitkd9.Cii  tt\  v^ifteflMi^emitoignus, 
^fiiaitf  vefils  ftti^iUqueemptor  eft,ita  nemo  dubitat  ddn  vfefi  |rirorsu(qMfe- 
ir^ief^pttoHs^non  eriam  creditodiiarecenlkitleDeat,  ac  proinde  H:u(5his 
otnnes  quos  ex  dic  fibi  fadx  addi6bionis  pcrcepit,  fuos  Faciat.  <Jaod  &  fta- 
tuti  verbis  cxprcllini  cautum  eft.  Sed  tamcn  dico  cam  venditionen>  perfimi- 
iem  eflc  venditioniqux  fit  fubpafto  riddi£Vionis  in  diem,quar  l:cdt  purc 
ContracVa  fit, tamen  tefoluitur  fub  condicione,  fi  intra  didum  Jic  al ms  em- 
'j>torexift*t,qai  meliotem  adferatconditionem/.i.i,c^y?^.D.</f  «r  dtem  ad- 
diS,VtiBKi9chseQ  pignotutn  veii'dicioiiQeipi(rcl!edicari,fioeeK^^ 
ti  fiat,  pure  quidem  fic'&  abfcAutd,  fedicattfnie  vciefidiiacifftdr  pronon  fk- 
Aa  Iiabeacur  ft  intra  fcmeftre  prccium  ^  <iebiConieddatar :  interea  igitar  n6 
ivfi  intenipiisiUiidlenMftie^ad^     fictiinccUiS|cuc  t  Ecconie^^cmct 


iig  ANT.  TAB^I  DttRHOR;  PRAGMAT.  . 
<iRis(jui  tihiL  fubpadro  axldi6)rionis  mdiemfhidtu  intcrca  iucr2Curiuro 
doiiiiiiij  ii  vendicor  doniinus  fuiC,  aut  iure  bonJ5  fidei  pollcili>ris,  ucmque  v- 
fucapic  li  a  non  dominocinit ,  ica&  is  qui  pignora  einjc  fub  haila,  dommus 
quidom  ex  cauira  empcioius  fackus  videii  dei>cc  iecuca  faiiccc  cradiuone,  ob 
idq jc  tiuciuum  qiioqae  comniodum  caiiquam  donnnus  libi  pcoculdubio 
acquircrcc  cciamii  llacuto  nihil  dc  ca  re  caucum  clIec.Ac  non  inde  Hc  quomi. 
nusrcllicuco  intLalemdlre  preuoyaique  ica  rcToluu  ipfb  iure  vendicione 
cos  irudus  reliicucrc  dcbeac  dcbicori ,  lucracurus  eos  vt  que  li  prcuum  fuo 
cemporcieudjcumnonfuilltfc.  Nam&  quoddiXimus  fa^  vendicioiie  fub 
padlo  addidionis  in  diem,  fru^i^  iuccrca  captos  cmptorem  pnorem  Ceqai 
toties  vcrum  dl  quotics  nullus  emptorcxilbc  qui  mdiorem  condiuonem 
adfcrat,  vcl  falfuscfxi^^  (in  verbcxutic  empcor,  poilenor  iruclus  cehi  idece 
pnorcm  dcbcre  conllac,&  quidem  venditori  /.  ttem  tjtioddtElum  efi  6.  D.eod, 
.quali  nulla  fida  vendiupnc  qa.%  lciiicet  icmcl  rcfbiut.')  conucncionis  iure,&: 
potcIlatc,proeoJKabecur  acli  fad^  numquam  fuiill't,in  coqiic  nimirum 
dilfcrc  vcnditio  pignorum  itcmquc  lila  qux  fic  fub  pado  addic^ionis  in  dif, 
nbcaqu(^  tiifubpac^odc  rctrouendcndo.  Nam  cum  pa(^um  dc  rctroucii^ 
dendo  intcrcertit,  iion  rcfoluitur  vcndltioipfo  iurc  ,&  roiaconucntionjspo- 
iclutc,  fcd  fado  opus  eft,&:  retroucnditione  &:  rcuouadicionc ,  quoniain  & 
conucntionis  vcrba  llc  lcrunt:lnd(:qucfitvtcDam/i(ecuta  fit  retrouendi- 
tio,  fru(fiux  tatnc  ab  emptorc  pmis  quam  rctrou6deret  pcrceptos,  ab  co  rc- 
fticui non oport-at , vti>oce quos  non pc\(Iit  vtdcri nu Uo lu re p^rcepille , cQ 
cos  pcrccpcrit  ex  cauila  vcndjtioms  quq  tunc  fubliftcbat  vc  fcmpcr  uibfticit. 
Scquescnim  vcdicioabemptorevcditou  fa^a  licct  cx  cx  necelTicacc  pa(JU, 
no  magis  cxcinguic,  auc  pcrimit  priorcm  quam  Ci  eam  rem  a  ic  cmpta  abfo- 
lucc  nulloque  adic^o  pa<^o  dc  rcuoucjidcndo  cmpcor,.iuc  vcndicori  fuo  aut 
eciam  alij  vla'6  vcndidillec.  Rccrouenditio  enim ,  (ecunda  vendKJo  eft 
nonrcfoluuoprioris.  Intcrqux  quancum  intcriit  ,  ncmo  non  videt.  At 
ciim  pignus  vcndicum  redunicur  ,  nuila  traditio  aut  noua  vcndiuo  fit^ 
fcd  hoc  ipHi  quodcmptori  piccium  rcftituicur  cum  legitimis  acccfllo- 
liibus,  vcnditio  qua:  fuerat  non  iolum  contradia ,  (ed  etiam  pcrfccla  rc/blui- 
turiplbiurc,&:  dominium  emptori  quxlitum  ad  debjtoccm  fuo  martc 
rccucrjc  ExquoiliudetiamficvtnuIIa  noccafu  venditioms  laudimia  dc- 
bcojuur,  {ccuta  redcmptionc  intra  Jcgiumum  tcmpus  ,  quali  nulla  vcndi- 
tione  intcrccdcntc.  ScJ  incipit  iaudimiorum  obligatio  eo  tcjnpoic  quo  iam 
ciap(b  fc^neiki  ccrtum  cilc  incipit  vendiuonem  ^iipiius  refblui  non  pofie* 
Licct  co  cafu  iau  ^unia  qui  non  niil  propter  dominij  u  anilationem  debcn- 
Uir,  prxftanda  finc  eiqui  tcmpore  addiCtionisdomimumdiredunihabuic, 
aut  ius  a  domino  dirciio,  non  autcm  illiqui  co  tcmpore  quo  fcmcllrc  cla- 
pfum  cft,  quia  vcrum  cil  lam  mde  ab  ipfo  addicflioms  dic  dominium  uanC- 
lacum  fuillc  in  emptorcm  ,  quamuis  non  irreuocabilitcr.  Ex  conuario 
conftat  vcndiponci^(^a  iub  pado  dc  rctroucndendo,  lam  iaudmiJ|i 
,dcbcri domino  dircclo  ,  (ccuta  verb  rctroucnditionc,  alia  ctiani  dcberi 
4i.,vonfuctudp  Ipci  non  obftct  ,  quoc  cujn  fcruanda  fic ,  plcrumque  i^- 
ic;ic,vt  cx  rcuoucnditione  aut  nulla  ,  vt  apud  Scbuilanos  ir>coi5,aut  mi- 
nota&:  djmidiana  ,  vt  apud  Sabaudt»  dcbcantur.  Eoqueiure  pafllm  Sc- 
liatus  nofter  vutur.  Dcniquc  cum  pignota  redjmuiuur ,  non  cam  rcdimi 

quum 
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qdamfai.virfcimtf,taiiictb  vcramlit  pigiiocii  lus  cxunaum  fuiflc  cx  quo 
qu.i:limiTiert  crcduori  doininjam  quia  non  povuit  ci  icsiua  clfc  obnea- 
VkUg.ptnMh4.vUm».  D.de  except.retmdic.^d  luj  dicantur  ^quia  fola  prc- 
rij&Iwgiciinarumacce/Iionuni  oblatio  pctindedinufuitms  omi  c  crcdiro- 
ris,aclirolumpignoris  vinculum  fuillcc.  Nam  &  iic  dicimus  cos  qui  ab 
holbbus  redcmpci  funt, quoad  cxfolnacur  prctium  magis  in  caulfam  pi«'no- 
ris  conl^tucosquam  inleruiiemcondjuonem  dctrufos  viJcn /.  z.  C.depoH. 
loH.  riMrf.l  fipMre  if./.fifHU  tngenMamiuD^od.  I^i  camcn  ccrtum  ei\  con- 
llitutioncm  qua:  dc  rcdcmptis  lata fiiit,  cum  ieruurt  qui  rcdcmpcus  cft  facc- 
Ki<siuxtenus/.MSe//oii.^.fi<fMufirrmi»mcrfi^.D.eolN^^^^        quia  intra 
lcciumum  Lcmpusoflcicndi  prctij  facultaspriondomino  fupcreft,  vc  ibidc 
Tbryphonmus  ait,eaque  oblatio  luitio  magis  quam  noua  cmpdo  aut  icdcm- 
ptio  dici  dcbet ,  vt  Vlpjaiius  loquitur  in  d./.fifMre  redempn.  Confcquens 
i^iturclVfupcriotibuSvt  cmptoromncs  cos  kudus  quos  cx  pignorc  vcn- 
djco,fibiquc  vclutin  dicm  addidlo  pctccpit,  pcrindc  debcat  rcltitucrc  debi- 
toci  intia  femc|h9  lucnti, acfi  nhlladum  faOa  vcnditionc  pignus  lucretur.  I- 
dcmcnimbciicfiao  iljatuujui  maiict  dcbitorispoft  addiaioncm  intra  ta- 
mcn  lcmcftrc ccmpus,  quod  fiikt antc  addiaionc:  ncc  plus  iuris  habct  cxtra- 
ncus  cmptor  quam  crcdjtofipfe  ad  impedicndam  pignoris  luitioncm ,  quia 
quod  cxtraneus  potius  quam  crcditor  cmcrit,dctcrior6  faccre  debitoris  con- 
dJUoncm  non  potcft.  Ncc  cft  contrariu  quod  rtaturi  vcrbis  nominatJm  cau- 
lum  Icgimus,  vt  frudus  poft  addidioncm  pcrccpti  fpcdcnt  ad  cmptorcm. 
Nam&:  idcm.vt  diximus,prodjcueft  decn  ptorecui  venditarcs  cft  fub  pa^ 
do  addidionis  indicm  d.  /.ije  in  diem  addiSI.  ncquc  tamen  ca  rcs cxcludit 
quorainuscmptorcosfrudiis  rcftituere  debcat  vcnditori  refoluta  quando- 
cunque  vcnditionc  d./.ttem  ejuoddillum  6.^0^.  Atque  ita  ftacntum  intclligcn- 
dum  ciTc  cx  co  apparcc,  quod  co  ipfo  cautum  ctiam  cft ,  vt  fimcftrc  lucndis 
pigijoribus  datu  incipiat  currcre  a  dic  addidionis ,  nccpromdc  de  aliis  fru- 
ftibu^feniiiTcvidcripotcftjqiiamdciisqui  intra  proximum  illiid  fcmcftre 
pcrccpo  ijnt.Atqui  non  pollujit  jntra  fcmcftrc  illud  petcipi  nifi  qiii  iam  tiim 
cumvcnditus&:  addidus  fundusftiit>inFundo  fiicrint&:  pars  fundi.  Nou 
cnim  fruiftus  tantiim  pcndcntes  vidcntur  pars  fundi  /.fruQus  fendtntes  44. 
D.derti  vindie.  Scd  &  fundi  efte  intclligitur,  quicquid  tcrra  in  fc  tcnct  /.fit^ 
di.ij.D.deankn.  empt ^  <^uo6  dtSIa /.fiunus ,  tradatdcfftiaibuspendcn- 
tibus  non  fit  hac  panc  ad  dirferenuam  fatorum  nodum  pcndcntium,  vt  qui*^ 
dam  puunt,  licct  ma^is  elcganter  &  propric  pendenics  dicantur ,  q'ui  jam 
funt  maturi,  fed  catuiim  ad  diffcrcntiam  pcrccptoruhi  ,&  a  fundo  fcpara- 
lorum.  Itaqtic  fru(^Viis  jlli  ad  cmptorcni  pcrunent  non  tanqa.im  frud^iis 
rei  vcnditx,  quos  ncccftelit  ipliusrei  dominiiint  Sc  dominum  /cqui,  fcd 
tanquamipd  venditi,ciim  vtiquencmo  /itqLiinonpIuris  xftimct  fundnm 
ei  quo  fruchis  intra  icmcftrc  fpcrct,  quam  (i  nullos  eo  anno  /j^crarct. 
^itur  rcftituto  prcrio  faps  confulitur  indemniari  cmptoris,  etiam  quod  ad 
midkus  atdijet,dummodovfiirarum  /icut  Sc  caetcrarum  acccfnonum  rai 
^^i}^catur.   Etfi.  autcm  a  ftatuto  haiicnus  contraria  lege  rccciruni 
elt ,  quod  ho4  c  fcmcftrc  illud  non  a  die  ad^iftionis,&  ,  vt  ftatut«itn 
loquitur,  cxpcdiuoms  computatur  ,  fed  a  dic  miffioius  in  pofTe/lioncm. 
^mtp  ^umis wi^^rcd^ cti^ hodif  di  argumcntuin quod a  ftauito 

^  f  *  * 
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'  "  '    ^Gmstemporis ratioMeMtkr inadiudicAniUi Utilimiitm  >*  ^  *' 

y^^' V<^  D  obicer  hiperiore  captce  diximus ,  (T  alius  fuit  dominus 
^^5|'  <3ire£tas,auca  dominu  diietto  caunaii)  habens  co  ccmpore 
Q,         cjuop.enus  vendirum  &  cmptoi  i  addjdkuni  cft ,  alius  vevb  co 
tcmpoLequofimeilUeli«hdi  pnefttciH 
«^u^t  tiim  piiEt^rictit^libdimtaeidefeiiJi?^*;^  ttqi^orir 

iusha&uic,tibn  ci  qui  poftcnpds,  c«Li/Ti;hi  ^uideth  lurts^fft,  prarlertfm  polt 
f^iiattiicor.rulca  in  hac  re  redilitajcjux  dubkacidlienRi  oqQfncrn  Iurtuleruht,fecl 
timen  nqh  ju '^^adle  pra^iiatidsomnibus  cognitum,  nec  iis  iplis  quibu$  co- 
gnitum  eft,  qua  ratione  admicti  Jebcac,  ratisperruafum.  Non  cmm  defunc^ 
qui in  concrarium difp^Jtent  eius  pocius  temporis  racionem  in  adiudicandif'  . 
laudimiis  habciidam  cUc  quo  dominiu  irteuocabilitcr,vt  loquuntur,  acqtli* 
racur  cmpt()ri,quod  non  guus  cucnit,quJim,elaprum  lic  femeftlC  Itttta^piiod 
luc;  di  .u>  faluumcft  clebitoci.Natn  fetu  lifeiftftia  dfelichtiitobibram  AjnMi 
iiijtraii/laiM>nem  quam  pbrrf  i^iiilat  iieri  e)t  ipfi>  die  addidtijonis  ,  dcainte 
i4^m^^¥^%^^^t^^^^^  cacranflatioiicftiftatk  vcfola  prca j  8r accef- 
fipn^l^^sJS^lil^^  traditio,  {^d 

ipifa  quoquc  vencfitio  ad  niliil  um  deducatur,non  videtur  fatis  habcre  viriuiu 
ad  induccndam  obli<;ationcm  laudimiorunV,nifi  a  quo  ttmpore  incipit  noit 
poircreuocari.  tiiuqucrei  fortifTImum  ar^umcntum  illud  pr^bet ,  quod 
omncs  fateritur&:  verinimum  el\ ,  funtra  kmcftrc  luitio  facia  ficiaudin^ii 
null.^  dcbcri,  hcct  non  eo  minus  verum  lit ,  triSationen)  ^bltoiiiij  ^U^adkijli 
la£faii£uiflc,q4(a  liliiidedamVi^  iur*  * 

fliccitrcfijlut^ :  Anitoh  igitur  maior  rado  cft ,  vt  ei  dcbetintiiif ' qur  fi;  do-  • 
inmusdirctoauca  domino  dire^cauilam  habeat  co'  temporc  qdb  Oc 
peificiCiir>^pQnfitmatur  venditio,  vtnecTUcrcfolui,  neque  icuo-caUiam- 
phuspoflTt  ?  Magnafanc^'  ardua  obiediocft  ,quam  vixpoflTit  mcoiudi- 
ciodillblucrequinoivi»p«^»^i<^<-'"t""'  mcliusqu^m  uipragmaticonim  /cho- 
hs.  &  rubtilicatibus  iit  vcrfactis.   Addunc  piagn.atici ,  venditior^em  hatic 
pignorum ,  alnj  luiciouc  irjcca  confticutum  tempu^^fcciitar^fbliiBjl^t^^ 
ica  loquai,  p<;cujdeAia|>cndaiji  i^i.  fafiaiflk*fttb'&iiMaioHt  ISiMot 
meftre  pignus/ionluctiur.  Vt  inferairt  condi        c^Aiicntis  ^otiilidaam 
coucra&ish-iti  iJCitipUi fpcAandu n ,  clfc  Ecfi  cnim nioinlgnoaant in  c5dati^ 
i^iibus^i^ue  Jt^i^tionibu*  fpedlariTolerc  terrpus  quo  ccintradiium  fuf^, 
feiij^uacq^^a^^  7<f  ''  p -^e  verSof.o^ft^^t  id  cati-jcn  c<j 

cVracioMC  nCTi  putcnt  quoicondicio  quaiidocuquc  cxiitcns  ad^cmplis  cqtr- 
traduwc^OM^^VHui  ex,/.^«/  hahieHn^  ^.CT  i^ottcr  n.  r.  ^^Ui  porior.inp  f^fjd. 

mefireno  /uernr clt  potcftSroiia,vc  loquutur.quadoqiude  cit  m  potelUlie  ueW- 
tCNasvtpi^ni»laasaiicn6Jnquogenerepomii^^ 
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cft  vt numquam  Ectrotraiiaiitur  iii  prariudidiun  tertij  cui  niedio  tempore  ius 
qu^fitumeit,  qiiahmcdio  irJiabui  coiillitutoquod  habile  eilc  debcrct  ad 
ioduccndam  rccToadboncm.  Ne  alioqui  inpotcilacc  dcbitoi'is-{it  ciedicons 
fui  dcceiiorc  faccrc  conditioncm.Sed  ratio  naec  m  mulcis  pcccac.Ec  in  eo  pri- 
mum  qaod  vcjidicione  hancpjgi-orumidcofub  conditioi  e  concra<iiam  vi- 
den  vulc,  quod  iit  refolubiUs  lub  cor.ditionc.  Multu  namque  intercft  an  ven- 
ditio  fub  coiiditione concraiiacur,  an  fub  condicionc refoluacur ,  vclurecon^ 
fulci  cradac  m  vcudiuonc  h€ta  fub  j^^o  addidUonis  in  diem  aut  lcgis  coiu- 
inilK»riaf  /.i.  uD.de  in  dtrm  addtilJ.i.^  i.D.de  /e^,c9mmiJiHEC  dc  qua  a- 
gimusproculdubi6  concraiucur  purc,  cum  ncquc  mora  neqiic  conditioi.e 
lufpendacur,  iic^c  fub  ca  condiCionc  rcfolui  pofljc ,  fi  Jntra  lemcrtcc  pignus 
luecur.  Itaquc  frulhaqua:ras  an  condicio  iic  pocclUciua,an  cafuaiis ,  auc  niix-- 
ta,  qux  trcs  condidonum  fpedcs  funt,  iceuiquc  an  retrotralu  dcbeat  nccnc. 
Scd  camcn  ilia  eciam  racioiiarcpragmacicoru  improbabiiiscd ,  qu6dcx  in-  ' 
tcrprecum  (enccntia  tra(i:^t  dc  conditionibus  rctrotrahcndis.  Nam  cum  con« 
diiioqualibet  priuJquam  exidat  luliii  niil  priuatio  fit,  poftquam  vcro  cxutit 
ne  quidcmpriuatio  lic,  non  magis  fieti  pocell  vc  cxillcns  rcuocraIiaciir,quani 
vtquod  non  dt,  i\t  aut  elle  videatur,  quandoquidem  &  ipfa  priuatio  niliii  a- 
liud  quam  nihii  cit|,  vt  piuribus  contra  uuciptctcs  difputauimus  /lA  15. 0«- 
u{iMr,£ap.6.(fr  ^.Tertiapragmacicorum  racioafiercur  qubd  addidio  iliaqu^ 
,  fic  fiib  halta,  adeoqucmJiiioin  polleflioncm  quae  fcqui  fblec,comparanda 
vidcatur  pnino  decDeto,adiudicacio  vcro  iila  qiix  poUciapfiun  fcmdtre  ficri 
iblec,  fecundodecrcto:  nam  6c  deacu  interpolitio  a  pragniatias  appcilatur, 
poft  quam  nuilum  lucnui  lus  iupcrdt  dcbicori.  Ccrcuni  auccm  elt  non  ex 
primo  dccretodominium  acqiuri,  (ed  cx  fccuiido.Quod  li  jca  cft,  lilud  criam 
confcquens  videcur  ,  vc  iaudimia,qua:,  vc  diximus ,  proptcr  donunij  tranlla- 
tionem  dcbentur,  non  phori  fcd  poftcrioridominoauccondudon  dci)caii- 
tur.  Sed  ridicuia  quoquc  hic  rario  dt,  duabus  pouflimiim  de  cauflis,  quari^ 
vnailiadl,qiiodnihii  communc  auclimilehabcc  huiufinodi  vcdicio  &  de- 
crcci  inccrpolitio  cum  primo  &  fccundo  dccreco  de  quo  lureconfuiu  quibuf- 
dam  lociscra£tanc,ytlequenticapitedicemus.  Aiccra  quod  dominuim  pi- 
gnoris  fub  hafta  vcndid  irreuocabilicer  acquiricur  emptori,  non  pcr  iliaia 
incerpo(itionem  decrcci  quod  ilii  (ecmido  decrcto  compaianc,  /ed  per  ioium 
Japfuni  ccmporis,  id  ell  {emeltris  quotl  luendispignoribus  prafinitum  eft,li- 
c^c  nondum  dccreto  confirmatc  Imt  fubijaftationes,  quia  nec  ni/ipoft  cla- 
pfiim  iemcrtrc  dccreco  confirmari  polTiint.  lila  tamen  ratio  pro  lecundo  do- 
minoauccondudoic  ir.uicum  vigere  videcui ,  quod  dominiumex  addid"b"o- 
ne  cniptori  quaflicum,nonnjll  polt  lapfum  iemdlre,  irrcuocablhcer  quxficiS 
inceiiigicur.  Eo  auccm  tempore  non  vidccur  res  ellc  mtcgra  vc  iam  inde  a  die 
additiiionis  dominium  planc  &  irrcuocabiliter  qnidtum  efle  retiofringauir, 
obftantc nimiram  eadcm  latione , qua:  condicionis  potdlatJuse  recroadlio- 
nem  impedirec  ii  conditio  aiioquin  retrocrahi  pollcc ,  qucd  altcri  mcdio 
tempore ius qu^litum  Ut.  lu  eoque  toca  huius  qiia^ftioius di/liculcas confi- 
(lit.  Imptignat  cnim  apertifl[imc&  vaiidiflimc  ratJonemiilam  ,qu2vnapro 
pnoredomino&  condu£loce^]t,quod  iam  uide  a  dic  addj(flionis  perfct^a 
venditio,  pignorifque dominium  in cmptoicm  tianflatum  incelligatiu.  RcA 
pondcndum eii fuiiulicer  quidem ,  (ed camen  vcr^,  &  cx  ipfijoia  Juris roiio- 
ne,iinove£bdleouiniaincegra,quiaiiccquicquamiurjs  vidcripoccit  qux- 
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iitum  poftciiori  domino  aut  concfu6tori  priufquam  femcftrc  tocum  prarte- 
ricrit>auandonccame  laudimia  debcnrur.  Acqui  vliimo  for.cllris  inftanti 
8c  confequcntcr  priufquam  femcftrc  prxtcrieric(vkimuin  cmm  illud  :nftan$' 
lemcftrineccfl'ari6compucandumclt)  ccrtumcfteincipic  non  poile  luitio- 
r.em  pignorisficri  intra-tcmpusconftitucuni.quoniain  folutio&:  numcratio 
dcbiuquam  prarccdcre  ncccifecft  ad  luendumpii;nus,conriftic  inf^Ao,  & 
quidem  in  fadlo  hominis,  quod  viucoinftanci  perhci  non  poccft  arg/.  v//.  d. 

condU.  wftit.  Ex  co  igicur  uiftand,ac  proinde  rc  adhuc  omnino  intcgra  in- 
cipitdominiumabfolui^&irtcuocabicer  ci  qnxllcum  efle  cui  pignus  fijc- 
rac  vcndituni  8c  addiftum.  Non  enim  ficuu  iiccelle  cft  tocum  fcmcllrc,id  cft 
vltimumquoque  (emertrisinftansprartcricum  cflcvc  incipiat  prarftandom 
laudiniiorum  obligatio,(  quiaprius  cft  vt  inicio  fieri  poflc  delierit,  ncquc  vc- 
ibcodein  inrtanti  vtruinquc  nenpotcft  ,  vt  &  cauilanafcacur&  cfkiHnn 
producac)  iu  dici  potcft  ncccifarium  cflc vt  in ftans  iliud  prxterieric  ad  irrcc- 
uocabilcm  acquiiitionem  dominij  ,quod  {cil:cec  iom  antcaiiiitquarfltum, 
nam  vtreuocari  non  poflic  in  priuationc  &  in  folo  tcmporis  lapfu  conllftic 
non  in  ia£bo,  idcoquc  vnico  inftanu  iccommod^  id  fic,  ncc  naturx  auc  homi-. 
nis  fadum  vllum  rcquiric:  indc  fit  vt  vltimo  fcmcftr-s  inftanti  vcrum  fit  di- 
ccredominiumcmptori  cx  addi<SVior.cirrcuocabiIiter  qu^fitum  cfle.  Ncque 
tanicn  veiu  iit  diccrc  laudiiriiaiam  ccberi,  lcd  tanti\m  dcbita  iri  ,quia  prius 
guoquc  cft  vt  dominij  acquilitio  lit  irrcuocabilis,  aut  vt  mclitls  loquar ,  irrc- 
K>lub.lis,quam  vt  obcam  laudimia  vlla dcbcantur,  cum  eairrcuocabilis  ac- 
quiliuodominij  vclut  caulfa  iit  quae  pioducit  laudimioium  obligationem 
tanquamcffc^um.Sed  cclicodeminftanuvtruqucficret  vt  &  dominij  acr 
quiiitio  irrcuocabilis eilc  &:  laudimia  dcberi  incipcrent,  non  co  miiuis  tam^ 
res  incegravidcri  dcberec  ad  confitmandum  ius  pr;orisd<  mini  ,  vcl  condu- 
^oris,quiaad  excludcndum  pofteriorcm  fiifticitnihilcum  iuris  habuiflc  in 
pctcndis  laudimiis  mcdio  tcmporc,  id  cft  a  dic  addi<S^ionis&  quo^ib  pcr  ad- 
didionem  domiiuj  ad  eum  vfqucdiem  quococpcrit  fadb  clfe  JrrcuocabiIi$ 
acquiiiuo  dominij  qua:  f  ucrat  ancca  rcuocabilis.lta  cnim  apparct  cflc  omnia 
intcgra,ncc  mcdium  vlluni  inlia.bile  cllc  quod  ab  extrcmo  a  quo  ad  cxtrcmu 
ad  quodliberum  impcdiat  recrcfliim.  Atquc  harc  vera  vcri  iuris  rauoeft 
quamcxpragnuticiscaam  ilii  ignorantqui  vt  ben^  fcntiant  cafu  magij 
qu^  rauone  moucntiu:. 


E  R  R  O  R   QJ  l  N  T  VS. 

De  wterfcptione  decreti^dft  anteptamfemefirt 
prttterierit, 

EcvLARis  hic crror cft mcorum Scbufianorum, quibus 
tantb  magis  arquum  eft  a  nobis  confuli  pcculiari  quodam  iu- 
rc.Qd  cnim  apudcospr^cipua  pragmaticorum  laudc  flonie 
runt,iampridcm  induxerc,  vt  eodcm  iibcllopetacur  millioiii 
pofleflioncm  pignorum  vfiditorum ,  dc  intcrpoliuo  dccrcti  vl 
fubhaftauoncsric8rc<^iquc  ta&3cpcrfcdxquc  pronundcntur.  Qux  rcs  a- 
pcrt^  pugnaccum  Ic^e  noftra  prouinciali  qu2e  de  toto  iudiciocum  ritu&  or- 
dyie  brcuitcrncc  oblcurc  auc  incomptc  lcripta  cft.  Habcicnim  difmis  ver- 

bis  nou 
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bis,non  priiispctcnda  elle  decreti  intcrporidoiiern,  quam  femefee  prarttric- 
ritjCuius  tempormnon  nili  a  dic  miflionis  m  pofleflioncin  curiere  mcipiunt, 
Ciini  oIhh  cutrerent  a  djeaddidionis,6c  vt  ftacutuni  loquiiur ,  expediuonij. 
Fieri  ergo  voa  poteft  vt  codem  libcllo  ac  eodem  tempoic,  &  miilio  in  pof- 
fcflioneni  6c  intcrpolitio  dccreti  lurepoftuletur.Scio  ptagmaticos  Sebuiia- 
iios  vt  huic  obieCtioni  occurrant  (dcre  ob(cruare  vt  tam  in  libello  quam  in 
lententiaaua.*intraremclb;c(ica:ctum  interponit^adijciant  clauiulam  hanc 
fkJno  luenai  twre  <}uod tntra  fkmeftre  compettt  fx fiatuto^  &  eum  errons  fui  co- 
ioL  C  qujerere,qu6d  hac  via  Hat  vt  vcraque  qu^eftio  &  iniflionis  in  pofleflio- 
nem  &  intcrpolitlonis  dccicti  citiils  expediatur.  Sed  unien  prarter  id  qu6d 
od-enduncin  Icgcm,  qux  ficud  Icnptaita  icruandaeftquatumuisdura/.^^ 
j^txtt  (f.D.^ui  dr  a  tptUf.  manumijfiiciuz  criam  iniuriam  debitori  cui  duobus 
modis  lex  tauere  voluit,  commiferatione  vt  puto  inopiar,  qux  debitorcs  ple- 
rumqucimpcditncintra  (cmeftrepofTintlucre  pignus,  aut  pr^fcnti  oblatio- 
nc  Faccre  ne  pignora  diftrahantur.  Nam  ciim  (cmeiire  illud  ftatutarium  bre- 
uius  vidcrecui  qiiamvtmifeiodebitoriad  conquircndas  Sc  explicandas  pe- 
camasrufficcrcpollecliadieaddidionis  &  cxpcdirionis  vt  ftacutumvolc- 
batcompucaiccur,virumeftiequius,vtnonmnadie  miflionis  in  poflcflio- 
nem  qu.T  aliquando  cxpeditinncm  longo  fequitur  uiteruallo,  currere  inci- 
pcrct  ,quMaxias  &  induleentiiis  cum  dcbitore  agcretur.  Elapfo  autem 
iemcllri  ,  acvjiic  ita  luendi  iure  ordinario  pigiioris  amiila  racultate  ,  ad- 
hac  tamen  debitori  fuccurrcndum  dlepIacuK  ha(ftcnu$vt  Ji  quid  in  fub- 
,  hailationum  forma  peccatum  flt,dccrcriinccrpo<irioprohibcacur,perind6- 
oue  luetidi  pignorisrai  ulcasfuperlit , acfifemeltre nondum  pr^ceriillct.  Ita 
nt  vtluendi  pignoris  tcmpora  nonnuniquam  duplicentur ,  magno  /an^  mi- 
feri  debitoris  comodo,  cuius  bona  vc  plurimilm  vcl  viLflimo  vel  lalcem  mi- 
nore  dc  viliore  quam  par lit  prerio  vcnduntur,  vt  tanto  plus  laborandiim  ha- 
beat  in  pecunia  conquirenda  5c  dimittendo  crcditore.  Nam  &  ftacuto  idi- 
pfum  permirtum  cft ,  dum  nc  duplum  cxccdacui'.  Dices  dcbitorem  contra 
quem  interpofiriodecreti  poftulacurantcquim  (cmeftreprqterierit  ,  penn- 
dc  polle  de  fubhaftarionum  viribus &  nuliitate contcnderc,  atque  li  l^meftre 
iam  prqtetiiircf.Proindc  nihileius  videriintercfle  an  ciriusan  tardiiis  dc  in- 
terponendo  dccrecoqu^racur.  At  refporideo,Rc6c  id  cquidem  didtum  iri  Ct 
ad  impedifdatn  dccreti  interpofitionem  nihil  aliud  exigeietiir  nifi  vc  in  fub- 
Jiaftationum  formapeccacu  cile  appareret.  Sed  quoniam  illo  etiam  cafu  qno 
perperam  fadl^  fiuitofferendumelt  dcbirum,  atfcoque  obficnandum  priut 
quam  ad  eas  impugnandns  debitor  admittatur  du  nc  pro  indcbito  fail^  iint> 
nemonon  videtinjuriam  fieri  m.iximamdcbitori  li  ancequim  femeftrepr^- 
terierit,  vrgeatur  ad  pecuniam  conquircndam  &  obdgnanda.Prqter  id  quod 
necmodicumincodamnumdebitor  fentit  lide  fubliaftationum  iure  &vi- 
ribus  fu/cipere  cogatur  priufquam  iit  neccfle.  Quid  enim  fi  habeat  vndc 
pignusintrafemcftrelitluiturus?  Qucnam  vriUtas  crit  toriufiiris  denulli- 
Utc  fubhaftarionum  &interponcitdodecrctoinftitut^,liue^prodcbitorc  iu- 
dicatum  fit,  fiueprocreditore?  Ettamenhabetplcrumquc  ea  qu^bo  difE- 
cultatem  &  fiimptuum  materiem  maximain  ,  vcl  ob  cmolumenium  illud 
qucxi  pco  iudicato  pcndi /ulet  Sedetfi  tam  inops  cllct  debicorvt  cer- 
tum  propemodum  eilet  non  luicuriun  pignus  incra  tcmpu^  conftitutum» 
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quod  tamcn  vix  elt  vt  ccrtumcflc  vnc]|uainT)ofl[it,  nihilomiiios  eius  interefletx 
non  tain cit^»  decrecuiii  intefpom,cumruohaftationes  miiuis  folcnniteifa» 
dla;  funt:  Vel  ob  hoc  ipfam  vtprxterito  femeftri  nouam  habcret  diiationem 
intra  qjam  hicre  conccderetar.Quaniuis  enim  luendi  vis poftfcmeftrc  intei- 
cidflCC'\m  fiibhaftationibus  fuavi.v  &:  formaineft,  liquidj  tamen  in  iis  pecca- 
tum  ik,  caii  liu  ius  hieiidi  durat  qiiandiu  decretum  intcrpofitum  non  cft ,  ad 
30.  vfqueannos.  Nec  q«od  oblignaiionemfieri  ncceftc  ellad  impugnandas 
fubhalVationcs,  impcdit  quominusea  obfignatio  heri  quandocunquc  poHic 
quoufquc  ad  fcntentiam  peruenratur.Nam  &:  plerumque  folcnt  iudices  cijm 
obfignatio  inilla  pnrceflitjfi  vitio  aliquo  fubhaftadoncs  laborare  videant  ,'n6 
quidem  pro  debicore  iudicare ,  id  cft  decreti  ir.tcrpofitioncm  dencgarc ,  fed 
CK  fumma  a-quitate  tempus  ftatuere  duoru  aut  ad  triu,aut  ad  fummu  fcx  men 
f\\m\  pro  dcbitx quantitatis,  &  pcrionarum  conditione,  intra quod  debitori 
luitiopermittaturfolutodebito  cum  legicimis  accefliomljus  5c  fumptibus 
Iitis,hoL  camen  addito,vt  li  non  intta  illud  tcmpus  hiitio  fadb.  eric,decrecum 
cx  nunc  prout  ex  tiinc  interpolitum  efle  inteUigatur.  Sic  enim  fit  vt&:  mifero 
debitori  6c  iufto  cccditori  cadem  fenccnti^  confulatur,obiau  vcrique  indem- 
nitate. 

ERROR  S  EXTVS; 

DepfifM  feckr/dcdecTfte* 

Ragmaticis  fLcqucns  mcndo' cft  primi &  (ccundi dc- 
creti,  ncc  tamen  quid  liis  verbis  fignificctur,  ben^  vt  puto  cx- 
ploratum.  Nam  primum  dccretiun  vulg6  inteUigunt ,  inter- 
locutioncm  illam  iudicisqux  fit  finecauiTx  cognitione  poll 
pcrfeftas  fubhaftationes,  dc  mittcndo  emptorc  in  pofleflio- 
ncm  pignorum  vendicorum.  Secundum  vero  illud  quodhtcilm  pleniflima 
cauflae  cognitione,quandopoftelapfuinfemcftreilluddequo  proximo  ca- 
j>ite  fcripfiraus,fubhaftationes  rit^  recHieque  fad^jc  pronuntiantur.  In  quo  fa- 
nc  errancmanifeftifllmc,&:  oftendunt(enecquiddccretum,necquid  primu 
&  iecundum  dccretum  fit,  intelligcre.Dccrctum  cnim  lureconfukis  nullum 
omninoeft  finccauftjc  cognitione:  idqueipfa  nominis  fignificatio  euinclV. 
Dccemere  namque  Latinis  nihil  aliud  eft,quam  propofita  dubitandi  &  deli- 
berandi  occafione  in  vcram  partcm  ftawi  quid  dcbeat,  in  hanc  tand6  aut  ia 
*illam  fic  dcfccndere  vtcerti  alicjuid  ftatuatur,  quod  cert^  fieri  nequit,  fi  alte- 
runi duntaxat  ex  licigatoribus  iu<lcx  audiat.Vnac  illud  eft,  quod  lurcconfulci 
fjjpiil'}  cradunc,  vbi  decrecum  neceflarium  eft  non  porte  rem  deplano,  &:p€r 
libcllu  expedjri  l.nec efuic^uam  ^  §.vl;i  decretum  T>.deoffic.proco/J.of>im4fua' 
cufiyue  yi.D.de  regu/.  Acqui iiiCerlocutio  illa de  mictfido  cmptore  in  pof- 
lcfllonem  pignorum  venditoriim,quam  pragmatici  primum  decretum  vo- 
cant,  fic  finc  cau(Ti  cognicione,&  pcr  libcllum  cxpcdicur ,  &:  apud  iudicei  in- 
fcrioreshabccplcruqueadie^bam  claufulam  incercefllonis  quam  iuftificaci- 
nam  i^ocant,  ntjt  ^uis/eopponaty^t  quam  fit  vt  fi  is  ipfe  qui  dcbitor  eft,5^  cu 
ius  pgriora  vendi,^  fiicrunt,  veht  intcrcedere,  audiendus  lit,  non  focus  qu^ni 
iicx  micrlocuuone  iudids  vocari  tatiUn  iulfus  fuiiTcc^caullam  didlurus  quare 
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Honc*^  minjo  m  poirefTuvncm  conccdi  dcborccld  cnim  cHquo^  praornatici 
<lJcunt,luiiii/rnodi  decrcciVjmr  habf j»i  cfcwftla'luitificacii:uip,fecii«a  if^ccr- 
ccfT?<>nc,&  vc  loquufiCiir,opi»oii:ior)c  rc(oftiiiiViinjpJic<i<!ifrttio-,i^,vc&:  ^^r- 
to/fu  tr.i^a.zin  f.depkpil/o p,ii,memmlfe.D.de  ojttj^,ftoMtftMnciat.i^\oniam  nec 
alioqiual  lurisfitioiie  c<^nticnirentquxf>orpac»i'ur  vt  ijJapuitur  vnquam 
ab cxedicione,  fed  tancim  a  citatione.  Ideoque  dicicur  clauiula  illa  tuJ/ipcA- 
rrnriiqanri  uitlani  facicns  interlocuaonem  qul*  arioqa'  mtta  nhn  ellet.Qnam- 
quam  non  ignoroajHid  S^natnm  nolVrLj  itlicci  f^uim  a|iud  iiH-enorcs  iudices 
hac  in  rc  oL>rcruari,propt<k'  autoriiarcni,vtputo,CeOf«m  qiia  fupremo  magj- 
ftratu  iubentcgeltafuMt.SolctenimSenatu^  li  qupndoih  iudicau  cxccjtio- 
ncm  pignoracapta6cdiftn€Vafucrini,  eaqiiciniflloin  pollc^nonem  dcnn^i 
pctatuivinfpiceic  ex  adtis  fubhaltatioi.u  anquid  in  iis  peccatii  Hc  b«*cne,&:,(t 
pcccatum  vidcac,nihjl  alind  deceinit  nili  vt  debirdv  vocctui  ad  fubhaltati»- 
ncs  aut  coprobandas  aut  impugnadasSin  omnia  ritc  redrq*.  gdta  fiint,con- 
ccdic  petitam  inifTioi:e,tiec  dcbicori  ipli  qui  jam  codemnatus elt  riluirclin-' 
qiiit  intercedendi  facuIcatCjfed  nliistantartvfiq\ii  crunt  certij,necdu  audlti 
quiintcrcederevoleiit:Iicccal!iscafibus,idclt  nuiiadu  fccuta  condehirtatio- 
ne  non  folcat  Scnatus  noltcr  eas  liceras,  vt  vocar.t,  miflionis  in  poirelTioncm 
cdnccdcre,  ne  tum  quidcm  cAm  agitur  ex  i  'ftrumento  guarentigiato,  quod 
ex  ftatuti  autoritatc  vim  (entcntiac  &  condemnationis  haberc  dicitur ,  quaH 
a^icnum  id  a  Senatus  maieftatc  6c  ;vquitace  vidcatur,  vc  peimirtat  incipi  ab 
crecutione,  qiiamuis  addita  claufula  iuftificaciua,cuius  apud  infcriore$  ludi- 
ccs  vfus  hisomnibus  cafibus  ncc  iiuquus  nec  inutilis  eftc  cxiftnnatur.  Etfi 
verb  cum  Scnatus  deceniit  vt  cmptor  pignorum  vcndicorum  in  coru  poHcI- 
fttmcm  mitcatur,noniri  caufta  cognitaid  facit,  hoc  cft  viiis  inrpcdbTqub  fub- 
haftationibus^non  idc«')  tamcn  fic  vc  dccretuni  illud  dici  d<ibcat,quia  nt  inau- 
dicd  debitore,  &  per  libcllvi  ca  rcs  expcditur ,  vt  proinde  dici ver^  poflF?t  rtcO 
canlfar  cognitionem  vlla  hic  interuemrc.  Caulfx  namque  cognitio  nulla  in- 
tCluenire  videri  potcft  in  iis  rcbus  qux  altcra  duntaxac  partc  praefcntc  &:  in- 
aiidicoaduerfarioconrticnuncur.  Etiixcdcprimoillo  decrcco  dixiflcniffi- 
clat.Quod  vcro  ad  fccundum  attincc,  fateor  intcrpo(lcioneni  :1U  dccrcci,quar 
fic  ci\m  elapfb  fcmeftn"  temporc  lucndis  pignoribus  dato  fubliaft.itioncs  ritc 
rcdtcquc  fadtar  pronuntianturj  non  fieri  nffi  plcniflimacaufl-'E  c<)^nitionc 
pr^rcedente ,  ob  idque  deaenuii  illud  verc  &:  propric  dici  del>erc ,  led  ncgo 
fecundum  dccretum  eflc,  ci\m  prius  alius  nullum  Jic,  ncgoiimilequicquarrt' 
aat  comuiiC  habcrc  cuni  dccreto  quod  pnidcntibus  (eamdu  dici  foict.Vidco 
lureconfiiltos  duplicis  huius  decreci  mentioiiem  faceieduplici  tatiim  cafu/ 
Vnus  eft  f i  agatur  cx  caulfa  damni  infc<9:i»  Is  enim  ocdo  a  pKrcore  fcruatur,vt 
(i  is  cuius ardes  ruinam  minantur, caucre nolit de damno infc6to,iubcatur  vi- 
cinus  mitti  in  polTefRonem  earu  xdinm,  non  quali  fuarii ,  ncc  vt  cas  rcficcrc 
j^JDfllc,aut  ftabiiirc  nc  corruac,fed  vt  t.TdjoIonga.' poflcfllonis  extorqueat  cau- 
tronem,  per  quam  pofllt  cofiiH  vicinarum  ardium  indcmnitati;  Qund  fi  per-" 
fctfcrctiir  non  cancri,quia  nulla  in  eara  rem  adtio  iure  duili  coparata  cft,nc- 
qucvcrbcon^parari  potuit,pcr-quam  cogerctur  dominus  vitiofiiriiaediimi,* 
cara  nomine  caucic,  tiim  ver6  prxtor  caufla  pcr  fe  ipfum  pleniflime  cogni- 
tt  dcccrncbat  vt  ardes ill^  qux  ruinam  minabantur  ncrent  m  bonii  vjcim.ea- 
rumquc  dominium  in  viccm  cautionis  &  in  ptEnani  caucri  rolends,  ci  cui 
caucri  dcbuciat  addiccbk;  Ex  quo  c^porc  lidtus  fllc  \  prTtorc  domiinis  bd*^ 
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nicarius  incipiebat  iushaberc  vfucapicndi  dominium  qmriuatium  &rrcnt 
libi  habcre  :  qui  fenfus  eit  §.  lulUntu.L/i  jinttM,  D.  dr  d^tmn.  mftU.  nec  pcr- 
ceptus,  ncc  p<rrccptu  iacilis  iisquidilbiKSkioncin  illam  duphcisdominjj  bo- 
niiaii)  &  qujntari)  non didifcerunf.cuius camcn apcuamencio  fit  ab  V Ipra- 
no iit  ln(l:i.&  a  iullin.in  Uvntc.C.de nud.  tnr.  QHfrit.toU,  cxtancque  eciam  in 
Padcdbs  ^oi '.nulla  cius  vc(bgia  vt  in  l.^fuamuis  75. d .de  tMr.dctJ^.D.de  v/uf, 
adcrefc.  l.  §.v/.  D.fifx  ncxal.cauJf.agat.Sed  omnium  eleeantifnmui  locus  il- 
lceit:  q  :cm  nos  notamus  in  d.^JultanHt,  Nani  cum  vfucapio  niKii  aliud  llc 
q  lain  adquiritio,aut  vt  abj  &  mchus  lcguntin  Ur^.D  devfucap.  adicdlio  do* 

 y  m'ni|,  fieri  non  pollet  vt  qui  iam  fadus  eiletdominus  a  praftore ,  polUt  nia- 

g!s  ficri  dominus  per  vfucapione li  noca duphcis  domiiiii  dillmdio  admii^- 
teieiur.  QaoJ&a<iobis  m  Conicdurarum  noibarum  libris  quodam  loco 
lati.is  tradacufuiile  ineminuiius.  Scd  hoc  obitcr  &extra  cem  nc  cui  Vlpia- 
nus  3llccacusini^.$. /«/i4ffM/,rcrupulumaucpotius  cruccm prxbcrec.  illud 
Unc.im  hic fciri  voiumus,eum qui  e.x cauila damm inbdi  mittitur  in  pollcf. 
/lonem  iiolcnte  aduerfario  caucre,nou  idcirco  fieri  polleilorem.(cd  eiic  tan- 
tum  in  polIeflIone,quod  longc diuerfum  cil  /.  ^uoameoiy.  v.de ac^uir.pcffl 
PoHi  erc  cnim  nihil  aliini  clc quam  llbi habcte  vt  Theophilus  clcganter  in 
Lilticucionibus  diffinit.  Hic  autem  non  priils  iibi  habec  quam  a  prxcoi  c  do- 
minus  lic  conllicucus,quod  ipfum  tunc  nc  ,ci\m iubcc  eum  praccor  poflidcrc» 
&  lib)  habcre  ardes  qiur  rflinam  minantur.  Nec  tanicn  cx  co  tcmporc  fii do; 
mjnus  abiolutc,&  Jure  quiriuum,  fcd  tumdemd  cilm  vfucepcrit.  Hx  quo  ap» 
parcc  miflioncm  illam  inpoileflionem  picnoru  vcpd-torumdc  quatrada- 
inus,&  inteipulitionS  decrcti  aux  fcqui  (olet,  nihil  comunc  habere  cum  du- 
plici illodccrcco,im(l> ncc  fimile qui«icm.  Vtrumque enim illuddccretiTpr^. 
cedit  adquilicioncm  vcri  dominjj,vc  diximus  ,  in  propofico  aucc  &:  miflio  iq 
pollefliunem  8c  inccrpolioo  dccrcci  fcquitur  doniini j  adquuitione ,  qu^  fci- 
Licct  fit  pcr  addickioncm  ik  expcditiond,iunda  calami  traditione  ,poUquam 
longo  yT[i  &c  cx  confuctudine  obiinuit  valitaiis  caufla  contra  iuns  rationein 
vt  pcr  calami  uaditionem  ipfms  rci  vcndit^  poHclIIo  translaca  efle  intcUiga- 
lur.ln  eoq',  errant  etiamnu. plcriqu.  cx  pragmaii».  is  pui4tcs  miflioncm  in 
poircflloii6  quq  fequi  folcc  add!clionc,cflc  loco  cradicio!  is,&  ob  id  LlCi  ficri 
vc  per poirelfioi  6  dominiumin  cmptore  trasferaiur.  Naimbvctbfitvtiu- 
dicisauwontasnon  vidcacur  I  cgltd^ai;-  adprehendeda corporaU  pofleflTor.c 
quq pcr valaixu  traditJonc  protul  lubiJ) itanfiata  videri non  p<,^tclt ,  ficut ncc 
pcr  coltiiut.  claufula  ti  a-  stcrreiu  .Cum  c  im  in  huiufinodi  pignoru  vendi- 

*  (  o^nb.fadtu  ludicis  litfafVu  part.s l.fi ob cauff^a i%.  C.de eytU./.i.  c.ftmcauff, 

$udu.ptfn.capt.fit,i:oi-ifec^iics  ci\  vi  qucmadmodu  cmiliiis  a^CTCtcmptor  qui 
rei  libi  vcnc^icq  ncc  nih  hdvuo  modoir  dit^  corporalc  pollcflionc  adprchc- 
iiirusjdcbitoris  volutnaccm  incim  rem  imploraret,ita conucnicntius  fit  aii- 
toreiudicemiitnn  p  fleflion^  corporalc  cu  qui  iudicis  aucoritatc  imcruc- 
n:enren6  folum  luilus&ciujlisp  ffcflbi,Icd  ctiidominus  faftuscflpcr  ad- 
dicbor.c,calamiq,  tradiuonc ,  quim  ii  fuo  iuic  fuity  autoritatc  corpoiald  il- 
I  ni  pollcflioix  n-.uadcrec.  qccr.lm  ia  indci  dic  addidionis,  &  calami  tra- 
^i ti  onis  dominiii  trislatii  fuiilc  intcILgi,cx  co  coftac  quod  ab  eo  t6porc  fru- 
^kusomnes  ad  cmpLorfe  peTLir.ent ,  non  alio  vtiquc  quam  dominij  iure.Iieni 
-qubd  ttiam  nuUa fecuta  maTIone in  poflcfljoncm, femeftrc  tam^ iliud  quod 
iucndispi^noribus  datum  cft^ii  ius  (tacud  vetcds  non  nouii  inipicias ,  curtic  ^ 
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i<fiea<ldi(aioms,& confeqiirnter  decreto  imerponendo  locu^ c/TepotSt» 
quorum  tamcr.  neutru  comniodc  dici  pollct  h  miflio  illa  'i .  p.'/Iefiionc  nc- 
ccHaria  cfict ad  dommium  trai.sferciidu.  DenKjuc  iiitcr  eos  tranifcici.di  do- 
minij  niodos,quos  i.im  oliin  iusQmduum  agnouit.li  Vlpianaaedimus,ruil 
adiudicauo proptcr inteiuenicntc ludjcis aucoritatc.  Paro  addidioiJla  qu^ 
fit C  pcr  appantore  quid6,lcd  umcn  iubetc ludice ) ei  qui  pluris licitatuselt 
quid  aliud  quim adiudicatio quqda, ludiasell  ?  Nccefle  emni  eil  fcntenuam 
iudicispr^ccdcrcqu?iubeat  pignusdiftrahi ,  &  viumo lniitator;  aJdici,  ac 
proindc  quq  pignus  ci  quodamodo  adiudicet,qui  pluris  fuen  1 1  icitacus.Nam 
&  cxquo  pignus  autoriwtc  mdicis  captu  cTt  quo^  pragn-atJci  i.ofiri  di.unc 
ie  bi€nfa,fi4egage  &  redmtfouh  la  main  de  tMflice,  poflHiiodefciton  crepcj, 
&vtilli  loquutur,in  cufia:manustr5ilauintelligitur:proindelicuti  traditio 
ex  co  die  fieri  non  polfet  pcr  dcbitore  qui  iain  poSidcre  dcli!llet,it.t  r  liiil  i:c- 
cclfc  cftinducerc  mifiionc  in poflcflioii^  quar  lit  vicc  aadjuonis ,  ciim  cala- 
mi  tradiLo  pofiic  fufticcrc,ita  teretc  iurc  curix,qu^  ipfa  pro  fc  pofi  idct  no  pri 
debitore.  Ad^iufitioergodominij  pr^cedic  millioncm  in  pollcliioi  e.dccrc- 
tiquc interpolitione  , quod  in  caulla damni  infedi  contrii  euenit.St d  &  pri- 
mus  illc  iufliiscaucndi  pro  ^dibus,  non  re€Jd  dccrctu  dia  Doteft ,  qu^  fit  Ime 
Caufl^  cogmtionc&pleriimquc  pcrduumuirosS^  magikratus n:unicipaiej 
^xpcdjtur  non  per  pr^jtorf :  quia  cdm  res  damni  mfcdi  celeritatc  dcfidcraict 
ac  pcriculofum  videietur  pr^tori  ii  cam  flbi  refcruarct ,  maluit  delegare  alus 
duas  illas  cauflas  ad  cautioncm  pertincntcs,  id  cft,ex  qua  parcc  iubcuir  cauc- 
re  isqui  viuofas  <jdcs  pofiidcat,  &  ex  quaparteni  caucatiubeturaducrfarius 
njitthn  polfe/lionem.C^tera  yerM  cft  vt  iubeatur  is  qui  inpoinflionc  miP 
resckjlibi  rcm  liaberc  &  pofiidece,fi  duretur  non  caiieri ,  quoniam  id  maio- 
ris  momcnti  cft,fu?  JuriKjiaionirefcruauit/.i./.^.  ^Juas  d.  dedamn.infrl}, 
Idauccfc quod  Paulus fcnbitin l.A^.DJt iwrtfdi^.  lubcre  caueri piartoria fu- 
puIatione&  in  Dofl<:fiion6  mittcre  magis  impcrij  cfl^e  quam  iunfdidhonis, 
icl  efcjpr^torc  cilm  iubct  caueri  vicino  aut  in  poflefiioncm  nutti  vicinu  ma- 
gis  impcrios^  videri  facerequim  iuridic^,quia  fadt  fme  caufl*^  cocnitione, 
auam  tunc  duntaxat  adhibcc  ci\m  agi  vidct,non  dc  cauendo  pro  ?dibus,  iid 
de  caicndo  3edibus,vt  clcganter  ad  cum  locum  docuit  Am  ,CcueanusX>c^it- 
tu  rgmtrnullummcoverfaturvbi  nulhcaufl-^  cogn»doeft,  vtiamproba. 
uim  us  ex  d.Lnte  ^uicauam  §.vbi  decretum  d  Je  effic.j>roc»nf.\\ms  cafus  cfc  m 
quo  vid^tur lurcconfuki  dc  duplici  dccrcto  iraaafli ,  cum  crcditor  miititur 
in  poflcmoncm  bonoru  debitoris proptcr  aliqium  caullam  cx  iis  quos  pra:- 
^^^?!^^^^^'^'^^^^oquih.txcMufmpoftat.  Nam poiteam miflronem  iii 
poflcfTionem  folct  l^qui  vendiuo  ex  Herrcto  T ot.tit.  d  t  reh.autor.iudtc.pcjfid. 
Etad  huccafii  porins  quam  ad  fupcrior^  videntur  pragmaud  a!Iudcrc,ciim 
w  pignoiu  v6djtioncdupIcx  hoc  dccret(J,de  quo  agimus,  c6mjnifcutiu-.  Sed 
akjue  inepte.  Miffio  cnim  illa in  pofleflionem  fit ex cdiao  pr^toris  no  ex  de- 
cxeto,  vt-cx  eo  cognofci  potcft  quod  fit  finc  caufllc  cognitione.  Vnde eucnit 
plcrOqucvt  qui  ex  edido  in  polleflionfi  illi  mifllis  eft,  ob  nulli  vel  ob  falfani 
cauflamifliisrcperiaiur,ideoci>&impuneprohibcatur./.i.  Uacvtrha.n  n9 
^tsfiat  n  ^ut  mpcJf.miff.eft.Dc  quo  faipfimus  /1.15.  Ccnieef.cap.6.dr  y.l^cquc 
vero  ca  in  polfeflioni  miflio  poifcflbre  fadt  cd  qui  mitritur ,  fcd  tant.lm  cu- 
Itodcm  &  vim  po/feffionefit,n6  eriam  vtoofiideac  /.  inttr  ^^.T>.de  admi^tf 
f  ptrfcjMj^  ojifiio  illa»de  qua  loqaimor,facit  vcru  &  cotporale  poflcfl^ore; 
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quo  Ai  h^Ulauones  confirmantur.  Dccreti  enim  nottri  inceE{ki{tdo  non ve^ 

4ilio,aliave  alieiiacio ,  lcd  vcndicionis  iani  i  icla."  confii-matioeft.  Dem'qDt 
mifll:onj  pollcfnonenupa  viiVniir-  fca  luur  venditionon.  Ula  veiocjuani 
prjctor  cdiCti^  oilicccur  pv^ccdjt  vendiiioncm ,  eo  tantum  pertinec  vcpT- 
gnus  prqLOi iiii . i  «.onflitaacui ,  quod  nec  prius  colUtuciim inteljigicur , quin» 
ven(umikiA^llciIiQnQ»/4M^«/fniom 

'     '    ■       ERR  OR  ^EPTIMVS.  f';^!,^^^ 

T  E  R  P  p,s  i  ^-.o^^rctojatque^^a  confirmatisrujjljail^ 
\ioni[}us,'n^{is  deearum  viribus&miliicatc  qua:etuit]% 


rripca  ed.jed  cog^tur  debitor  vel  a  decttto  appellai 

Feri6i»  iudice  mceiTOf^cu  fiuttvel  £ 

quo  .ippcllafe  n6  liccc,pcr  via  rupplicatiom's,vt  VQcaC,  ciuilefibi  profpiccre, 
vc  no  obft.inteScn.aturconrulcoj.:fc  acfl  recldicuhuilucflcc  de  fubhattation^ 
iiircex  intcgro  coguofcatar.  Qiuid  cuni  ricintratcinpoiaqucr  porrigcndaf 
CJuiii  Itipplicationi pncftituca  Cani', icruatifcjuc  reruandi >> ,  fola  dcctcu inteiT 
p^bort/ciuJicur.  Ab lubJ^alUtiancs  ipix  non  rcr^^niduncux  ,quianecf^ 
icm£ necelle e(l ,  fedouOx  &  pei^eraiulaAae  pft9nimtiaiiaic,feQa^ 
decreto  c6(icma^.  i\6  edfn^  (]equ^.yer^^fi6ri  poteft » yc  refiijtiHatyr  i^JjfifA 
nullumcd,  &ipn)iucen90tenec*  Diuerfumeil  iirubhalUtionesei^eoii)!!!^ 
Cum  impi^f jCiqr^u^  irninpdic^i  khoncin  Sc  vltra  duply  iuili j^setii  c(h 
tincant.  Tunc  enim  ex  he\v^ia^fi^$jgrC'^refiin4*vinJtt.tt;^^^  funJ| 
fiibh.iftationes ,  non  etiam  ipfa  hVter^oiltio  decrcti.  Non  enim  qu6d  fubha^ 
l^atioiics  ritc  faChc  lint  ,autproptcr  iciiudicatx  autoricatcm  pro  liic 
habend.Ujin.pedicr.c  rcn.ii^di  pollint,  qu.ii  doqiiidcin  ca  demuvendiuo  pri-? 
uata refciniii  pptcr^,qua; teiictjac  iiifcperi^cla  cll,  iiO  cmx  ipfo  iu&e  ^jo  valet» 
Idi  vetb  ius  hqcparte  obieruatur  in  Yci^tioAibu^,  puplicJs,,  i^je^i  fbh  Ml|l 
atou^ilicalau^i^qe^a^is^quiSdiu  ££ai^s>  Vtq^au/&,4IW^^ 
^fTOfjfHPy^^^EW^  fuppfcre  i)^t/^5?Wf^ 

w4AvC.*  Ncf  xjcfjpu  BOtotitas 

fatiti  ,qn^^  vt  d/xiiriji^  „  tqt^perdne^a^j^&tib  >  i}pn  #i^Mfl|iM«} 
fciflionis.  Etfi  autem tlamto  nolWo  expreiTiin  cautu ,eA,yt{>%i$priliyat|VnH^ 
dunturdiij->lri  j]oiV^xceuAnt,ideoquctcntaripocei(l  malc&i  cum  vitioftuas 
vidcii  fubii.inationcs,  li  cx  lis  dcbitor  inimodi,oc  ^  vlira  ciupJu  Ia;d»fui:.  Pie* 
riqi^e  camt*  pntai^t  ftt^tiitu  fic  n^LcDjgi dcbcre^vtqaod  aj  t  •  c  duplo  no  dc  du* 
jto ^i^m  c^uucl jjJcuJcjij^jUxe^Jtu  ell ,  (c^  tie  duplo  .debitJ  lactiLigatur.  Qtua 
cilm  a^ipii  {^u^i^»^^^^  tantu  dcb^u  npnHntb^^eiiapio  acceljio» 
jriifnis  6ii^tb|^^ii^^met^u  aicei)duijt»ad  fim 
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fefitent.fna pro  eo  ynod  mterefiprofer.Scd  cdi  dc  duplo  iiifti  pretij  ftatutu  in- 
*  lelligi  dcherct,quod  ftnd  vcrbi$c6acnietiuselt,nd  taincij  u  in  co  quid  pcc- 
cacuni  ellet nulic  rubhaftationcsdici  dcberct.Pcronet ciwn.  id  ad  inaccricm 
'■IKxjusquam  ad  formatn  nibhaftat^ioTti!rt  ,  ncccreditons  icuc>nptoris».rolo 
•iiuobono  liuema^ofieli  folct,  vtresrtitikomakiris  prctij  ,nialtovii:oredi- 
•ftrahatur.    Nihifqnc  eft  quod  impiitccur  ctcditoii  li  prgnusquod  illcdt- 
ftrahi  curauit,  qua?iticamque  (lt  prctij,eo  preuo  venditum  ftjcrit  ,  quod 
C\z  mtra  duplum,  licet  rcUera  loKget^uplo  pltffis  res  lit.  kaque  (i  aliud  nihjl 
vrgeac  no  polliint  ex  hac  caulla  nullar  dici  lubhalUtiones.Nnllitas  cniir.  i;uc 
{ubhaftationum  (iuc  aiterius  caiuflibetrei  cxdefe<^ij  formar  non  ex  quanti- 
tate  matcriar  ^rttifnatur: VrxJe  rilud  etiam  cft  quod  li  debror  ad  impcdif dam 
dccret!  interpolitionem  ntbi!  nili  immodicam  larlioncni  aMeget,  quamuis 
cam  pcobct ,  noii  co  minilstaiTten  iudcxdccrctuni  intcrponeredcbcat ,  hoc 
titiim  adhibitoex  iquitate  cempcramento,vt  mtra  iaigius  tcmpiis  falualic 
debitori  facultaslucndi  pignoris  ■>  quq  alioqai  ftndloiurc  nulla  rupcicllet. 
Cuius  xquitatis  ratio  illa  eft,quod  etli  iam  intcrpoiitum  dccretum  propone- 
retur,probata  camen  larlro  immodica  rufficercpollct  ad  reraiHicnti.is  lubha- 
(hitioncs :  qiiimquam  vix cft  vt hoc  prartextu  decreti  inteipofitionem  ^liflrr- 
te  inferior  iiidcxpollic.  Solos  lcjiacils ,  cui  fbli  poft  Principcm  &  ad  inftar 
Principislicct  inlpiccre  inter  iiis&  arquitatem  poiitam  inccrprecationem, 
vt  ait  l.i,Cod.deUgth.  hoc  ipfum  cx  orquitatc contra  iiuris rigorem  deccrnc^ 
poccft ,  quiaiSc  citra  celcriptum  pnncipis  refticutionem  in  integrum  pollec 
concederc  (uprema,  vcaiuut  manu,  lilo  eciam  cafuquo  aiioqui  refticuuo  cx 
relcripto  Principis  necclTaria  cllcc.  Ciim  camcn  C\  cx  cauila  imn^odicar  Ix- 
fionisrubhaftacionumnuUicasquaTi  cx  dcfec^hi  formx  induci  poftec ,  lice- 
retcuilibec  ludki  debitorein  admicccrc  ad  oftercndum  dcbitum  ,&  lueii- 
dunipigausetiam  poft  elapfum  femeftrc,  dunimodo  intra  annum  trigefi- 
cnum  ab  vltimo  femeftxis  die  computandum ,  quia  nequc  reftitutio  cllcc  nc- 
cctfaria,  nequcrcpuenarec  racio  ftri(5b  iuris ,  quq  non  pacitur  vt  perpcraitj 
&cum  vittotatbc  fubhaftationes  dccrcto  connmicntur  ,  parato  dcDJtore 
folucre  &  indcmnitatcm  pneftarecmptori ,  iiuc  crcditor  fiue  extraneus  ille 
fit.   Quod  ipfum  idcb  adicci ,  quia  quaiitumuis  inillaf  fint  fubhaftacioncs, 
iion  tamen  audiendus.eft  debitor ,  fiue  contra  crcditorem  cundcmquc  eni- 
|>torem  agat ,  fiuecoiitracxtraneum  qui  foluerit  crcdicori ,  nih  obhto  priiis 
debitocum  legitimis  omnibusacceiTionibus :  fimodo  fubhaftatioi.cs  fadtx 
iinc  pro debitrt,qaonii  fenipcr imputari  magis  debitori  potcft  cur  n6  folue- 
ric  quod  dcbuic,quim  credicori  auccxtraneoempcori  cur  nonritc  pcrada 
(iibhaftario  fit,<juar  neccojpta  faJlTet  fi  dcbicor  quod  debebac,vItio  6c  ex  bo- 
na fide  lohiiflec.  Sai)^ poft crigmta  annos  ab  vltimo.vt  di£tum  cft/emcftri^ 
conflitiiri , s^ut  dccreti  mterpofiri  die  numerandos,  nullade  nuliicate.uc 
refciffione fubhaftatitJnum  quiarftib moueri  potcft  ,  qiua&:  appcllandi,&: 
pctendx  rcftiturionis ,  &  condichoms  cxcrcends  ficuC&:  ca'tera  deniquc 
iura  omnia  Jongifnniii  temporis  /patio  cxclHduncunquemadinodum  cx  coiv, 
trario  quamdiu  decretum  incerpolitum  non  cft  ,  nullitaccs  fiibhartatio- 
num  obiic^i  pbiruntjit^nique  immodica  \xC\ci  licct  pri^-tcricrit  /emeiirc  lu^i- 
dis  pignoribas  vchditiS  priftitutum.  Ipfum  verb  liiendi  lus  fi  ful^hall.itio- 
nes  mh  hdhr  fiicrunt  Vur^iicftti  illo  concluditur ,  llh  qiud \\\  lis  crracmv,  fit, 
Umdiu  durat  quandiadcactuinlhterpo/itimi  noii  fuh,  iioirtamen  vltra  tri- 
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gu  .ta  annos ,  a  die  non  adaiaionis,icd  fcmcfttjs  elapii.vt  diximus,  nunierar 
dos.   Dirfcrt cnim  ius  hoc  lucndi  pignoris ab  illo quod  oimiibus  dcbitoti- 
bus  con.pctii .id  mdu.cndajn  pigi  piaiiuam  aductUis crcditotcs » cjuod  nul- 
la  tcnipoiis  prafv i ipuouc cxcludi alto loco dctci idcmus.  Non cmm  in  mcia 
fa.ulutc,vt  lilud.fcd  m  mcio lurc pofuum  cll.  Hxc autcm  onuua ptagma- 
tiLivalgoloi.gcai:tcr  quamdjxinms;acc.piuut.  Putantcnim  fybiuitatio- 
nib.:s  on  iitc  tadis ,  fed  t.m.cii  decicio  co> .tirmaus  ^  non  tantmp  ckcrcu, 
fcdcija.i:f;bhalta.:o  um  rcn.iiIioncm  lacici.damclle:livcr6(l^ruc  tadVx 
fint  ^  dccrciOi:ouhrmaia:,in  modn.atanxn  Ixfioncimctucniciuc  non  tan- 
tiim  fubha.  auo.xs, fcd  cciam  <lccretum  tcf^ndi  debcre.quorum  vtrumqne 
faifjiu  cu.  Sca&:  fiuu  qui  putcnt  ,quandju  dccictum  iiueipoluuin  nonelt, 
ius  Luii  di  pignorisfupctcilc  ,tamctii  fubhaiUupncsntc  rcckcquc  tickv  P^O" 
pona  tur,c<  lcu.citicpra:tciicrit,quoda  liucincpuus  ciL^  Nilulcnu>\  pro- 
dcii accicti  MUnpo.iuo  quod aa  luenai  ius aiunct ,  niil ciuu fubhaUauonds 
mm.isrita  faa.i:  funt ,  vt  quu  pior  ic  fadis  habciuur  ,  codcm  quo  fin- 
t^fa<lb:  cllcnt  iuic  ircr-lcantui.    Niiifortc  a^  hoc  ipfum  vti  ne  aubitar 
tioni  locus  rciinquaiur  an  ruc  fac^b:  imt:  Ncmo  enim  dubuat  qumcu- 
iufquc  uucrllt.ius nobcie  qubd  pcr  fc.  tci.wiam  iuaicjs  accUfatum,  pouus 
qua  n  quua acclaiandum iit.  C.vcci:uuclapfo  rcmcilri  iifua  fubhaUauonir 
bus  vis  ^  fotma  conlU-t  , lus  hicnai  pij^k.otis  lupetcilc  nulhun  potclk. 


ERROR  OClAVVS. 
DeperpetHando  tHre  luendt  pignorts  ex  caujpt  enormif 

prn^  t  jionis. 

Ic  V  j  crrarc  illos  aiximusqui  jus  lucndi  pignoris  vcnaiti 
tamaiu  acbitoii  faluuni  eltc  ypluJK  quand.u  decrctam  Jntcr- 
poiitum  n  n  fuic  ctiamll(emcllrep>a:ccricr:tis.  (ui)hal\atio- 
',iies  viie  fa^n-ic  fiiu^itcm  ;Ilosqiii  intcipoiito  i  ccieLo,coq;  pec 
^iuftani  appclhu  oiiem  aiu  pci  in  uuc^iii  rciuiutioi  c  tclciilb 

 ;  i.ejiaL  luc^.i  iUj  lupcicfll  nii  CbhaUauoi  cs  qui  qi  tcfcinaa-' 

tui,.i.a  »x  iaou:ur     olUoiuaic  o,  c]ui  lus  hoc  lucdi  jip  niiifcniciit  s  icporis 
fjmio  coiKlnfum  pcijciuavi  voh^jt,  dcfi^n  trigchn^u  vfqucam  um  cxicai 
cbc  dmiillimani  lalior.cn.  jhoccil  qi  i  li  vlaabcircui  iulti  ptctij,  etiam 
pvl  co'  linv  atns-dcctcto  fubhatlauo.  cs,  adcoquc  quodxnvg.s  niitun-;  ell,c- 
tiamH  acc.  eu  illa  intci  poii  io  i  equc  pci  a^pcllaupnem  neque  per lefcnptu 
pr-ticipis  ad  ciuilaii  fup^^l  cationcm  tcfciil.i  (ii-Hanc  cnim  m.  loiu  piagma^. 
ticorum  fcntcnciam  cfU  fcio  coflai.an.  fc  licct  exfocicorequem  jamnosin 
f  ipLrn  nbus  rcfutau"iliiK;  quo  exifiiniaiii  iidem  piagpiauci,UT pnpatisven- 
d"i"  n  bus  li  qUid  vtfnauu  Ut  fub  paclp  dc  tetrbucdcTidpiiura-quinquemuu, 
fv)itaiTis,ancacccnniu,&enoni;i/Timal«lipincevucncfit,ji^  p»- 
cdVatc  iu^^sfieri  pcrpetubm  qu^d  alioqui  cx  pa£loeut  tempoiaIc,lic.enin^ » 
priuati^  vcndjtiomDus  ad  publicas  aig^mcntaniuc  »  eadem xnoti ratione 
qiiod  cx  tam  grandi  Ixlione  pra-funipup  dob  capiatut ,  ptoptct  dolum  ^  qui 
in  re  ipfainelt,&:  quettiaploexprppolitq  coniparaii  eo|atnrqucoiiinino  cf- 
fc^^parere  volunt. '  ^ii^Jicrct  iguiiiiiuius  criotis  tefellcridj  gtatiavteapro- 
rcpctir5hr.beamus,'qii^a  nobis,tradjtaruntin  fiiperiotib^ciini  ptobauim%' 
Aie^;  ex  cnbrmiillniat^lloDC  dolu  ifue  ipfa  €olligi,neqi  dolu  qui  jure  ipfa  iic 

^  dolo 
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<?oIoexpropo(iro  coparanpollc.  Mi.lco  m.n  is  ver.)  -liiid  iiiHuci>tex  caul- 
ra^hmuimo*.!]  Ix;ionisiusrejiirienui,q;iod  fuitunip^naic.^^jKruiu  viHju.Tm 
fiacVd  lilud  canic  addcndu  dt.  I  aa^c:ij  ca  on  ii):^  ,n  pnnr iis  vcnd.iuji-:Lu$ 
vctc  diccrcuc-:r,cpod  nos  ncganujs.noii  tanic .  wcn'  quoqiic  in  |-h»I^I'cis  aJ- 
miCtccdu  torc:  minifeltaenin;  dii^ercncn  iiuotpnblic.ri^c  pt  juaus  vC-if  co- 
iies  illadUqu^din  priuanspri-ccdicnadtauis  liiedctjuo  m  //ivo/Htarc  8.C 
rcfctnd.vend.  Vcnditoic id  aircnre  vt  diiiraliac  qn.'.iiio  pcMcit  pi cuo  ,  cm- 
pcorc cotri  vt cmat  viii/Iimo.QiiJ  iractntus i.i  publicJS  vei.fiJtioj.jhus nlilKis 
uiteruenic ,  L'd  lola  cmptoru  a-Jiu;Iationc  dcbitoiiscoinn.o^Iu  pro<.uia'  tc 
tana  rcs  aHljinatui  quanci  vcr.dj,  iJc  cir.pcoceni  inucn jyc  ^tcU.  liaqvic  j  n  j  U 
dolj occalioaiii  maccLulubelt,  li  nonir.tercreditorcm;auiapparit<>rem  qr.i 
vcditioucm  pcragit,&:  cmptorem  coilalio  aliqua  detcgaciifk.vD«»ndc  hoc  ad- 
inillb  qubd  m  priuatis  vcndiaonibus  doius  m  xt  ipla  ex  'cnoniMllima  ia-^oJ 
neuiducatur,ncmodixcntpurgarieum  doluniiioc  ibioqubd  insicdimen^ 
di  ex  pacVo  rcLdum  lit  venditori.Ideoquc  noc  mirum  clt  li  pacbsquod  lus  rc- 
djniendi  ccmporalc,raatrauohabeatur,quominusm  cngehmum  vfqnc  an^ 
num  ca  iaculcas  cxtcndacur.Nam  perindc  vrgetur  emptorpia-lumptionc  do- 
li,cationcpadi,acratione  iplius  emptionis,  vt  omniadoiomiiotbaiiecxi-a 
(liinetuc.  Ac  m  pubiias  vendinonibus,auod  habet  debicor4&&  iu6di  pigno- 
cis  intra  fcmcftre  a  dic mi/Iionis  in  polleflionc,mnumerai  duiti  fto: .  habetcx' 
pa<!locu  cmptoreinito,(ed  cxllatutaquodiinevlia  prcci)  diitinct  onetem-i 
pus  lilud  conftituit  pignonbus  vcnditisiucndis.Nonigiturpotcft  videnem;' 
ptoris  doius viius  interuenilie  in  tam  breui  t^pore  luiuoni  pi^fticucdo^  nec 
pioindecauiraviiacit,curin  ipliusodium  a  itatuti  vcrbisA:  aucoritatf  recc-' 
datur,  &  lcmelire  in  triccnnium  commutctur.  Ulud  vcrb  iongd  ablurdnis^efb: 
quodhocipfiim  pragmaciaadmictcndum  voiiint,  ilioctiam  cafuqdorub- 
hofta  ctones  decrcto  confirmatx  proponantur.  Etli  eium  x^eru  eft quod  Tuix:- 
nore  capitc  admilimus ,  ncquc  lus  luendi  pignoiJs qiucquam  con^n-nne ha- 
berecunidccretiintcrpoiitione,liin  fubhaltacionum  forma  niiui  peccatum 
fit,nequc  dtfcreti  autodtatem  prohibcrequominiis  labiq.  docriftolubhaita- 
cioncsob  immodicam  i3:lion6  rcfcmdanCDr^ficri  tamett  nmnquam  p^jft^vp 
lalua  dc6reci;autoritatc,nEc  rcfciiGjs  rubhaltjorrilws ,  xisiueadi  pi(«»oi»s  ex* 
qiuiiumq^  cauila  fupcrrit/quandoquideaiec  Jc  mcerponendo  dccr<5toprni« 
qgi  poccllquatnjosiuendi  cxtuidtum  (ic  ,  id  cft-quiim  pa-ccrJtum  Fucritre- 
mdlrc  luendispigi^oribus  datum,vt  probauimusmcaorem  quintum.  Alio- 
qui  quid  attincrct  ui  id  vfquc  tipus  elapli  fcmeftris  ditSerri  cauiriin  &:  qua-- 
lItf>ncinincccponcndi  dccrcci  ,iieaam  poft  id  tempus  ljbc5umdcbjtor*ma- 
iKrccaus  kjcndi.<'   Ergo  aim  inccrpoiitiodccrcti  in  nev.cllarram  antcccticntf 
{cipponat  lucndi  ius  cxtindtum  clle ,  confcquens  cft  vt  fi  obeuormiflimji  Ijt- 
iioncm  Jus  iilud  iucndi  pignoris  quod  lemeftre  elle  foiec,  fxq^ctuu  fieri  poT-i 
fct,  ipia  umfi  intcrpoliao  decreti  omnimodo  rcfcindi  dcberct  aut  pcr  -ppci- 
btioncm.li  ab  inferioie  iudicc ,  aut  pci-  ciuilcin  fuppiicationcm.licx.Scna- 
tufconftiitofac^ta  proponcrctur.Idqucmcoiudiciotam  apcrtumcft  ,vt  ineo 
cgmprobando  pluuniisimmorari  nihilfitaiecelld  , 
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No  R  M I  s  s  I M  A  i^tione,id  eil  vlcra  iiiib  precij  bellem  inccruenf6e«) 
^  rtprmacave  diuota£^alic,iammonuimuspiagtnaucoru  er.OEtm 
i]luene,vcpucer.C  nullaeileipfoiucevencliUonem  qualidolu  ma« 
locxcorcaiij»propcerdolu  qui  in  leipfa  meilecredicur,  quc  iilido^ 
lo  maloex  propoiicoprorids  compaiandu  elle  arbicrancur.  idcoquc  Irudlus 
o.nnes  quofquos  &  quocquocemptor  p€rccpcnc,^quaii  luillt»  iure ,  ac  llne  ci^ 
lulo  pectepcos  veudicori  relticuendos  ellc,  habica  duncaxac  racione  quircan» 
ciu  vluiaru,liuc  prxibii eas  libi  emptor  veltc  , iiue  cuni  ii u^bus a  le relU- 
tuendiscupenran.  Ide  ver5iusprocrahu:ic  ad  pubiicas  quoque  vendiuon«s> 
id  ell  qax  Kib  haila^  pupiicaandbone  fiunc,eandem  iuc  parce  vc  in  c^teris 
fere  omnibus  luus  auc  poci  is  enorisracionem  conibcuences-  Nosea  qua:  ad 
pr-mc  s  ve  .diciones  perun6c,  &:inprima&  fupenore  Decade  faiisapcc- 
ci  lucuic'  >cer ,  vc  nobis  videmui  jexpofiumus,  &  quibus  tnachinis  inuece- 
racushic  etior  expuc^iuindus  iic  oitcndtmus  :  fupereii  nunc  vcde  pnbiicis 
(ubiiciamus.ln  quoilludpumumoccuiricquodprox.  cap.difpucaum  us ,  vix 
fieri  pollc,  vccuin  respubl  cc  venditur  ,clolus  anpcoris  vlius  irtxrcedac ,  Ci 
neqjceredicousqui  vreec  pi^noris  vendiuonc,  neque  apparicoris  iudicacu 
e.\eque'^Cisdoius&  coliulioprobecur.Nequeeiuin  emptor  iioc  calu  cu  debi*. 
core  concrahK,neque  craclacusiiie  przcedicquidoii  (x:caiion£  &  inaceriam 
inter  emences&  vcadctes  prxijcrenjlec.  Quon  ii  dolus  ex  propoiico  hoc  ca^ 
fu  incerucnire  vix  vlius  poccil,mdic6  minusTererdu  e(t,vc  doius  m  re  ip(a,(i 
quis  ex enormi/Tima  lalionc  ini^.ucerecur,doio  ex  propoiico  cdparecur. SeJ  6c 
fecu  pugnancia  (cncire  pragmauci  videcur.  Nam  ii  VLru  ei^  quod  liii  pucanr, 
&  nospi'oxinie  cunfutauiinus,enoimi/Iim^  ixlionen-'  i^cere  vc  ius  iuer.di  pv- 
gi  oris  quod  ieineili is  Ccmpor is  fpauo  al'oqui  concludcretur  ex  verlM>  i\acu- 
Ujfi.it  perpecuu,&  lu  crigciimum  vlqueannu  extcndacur ,  quomodo  fiei-i  po- 
teit  vtnullo  iure  truttusp:gnoris  venditi  ir.teriin  ab  cn  ptoie  percept"  exi- 
ftimecur?  Qu«d  en;m  telcrrec i  e  inendi  luic  uifpi.tarejnuilo  .'cii  cet  incerpo- 
fitodecrcco,!!  iubhaltaciones  pro  nuiljs&  r  on  iadiis haberctur?  Na&  ciim 
diciiiiusin  annuvrquccrigeiimridebicori  laiuu  luei:di  lus  riipeie(lc,il^Bd  vti 
quc  iignificarous,ex  c6tiar»oiushabcrecn)ptor^  rei  interini  atir:edjr,&  c6»' 
lec^iMuiei  ti  u^uu  ex  ca  pet-cTpier.dorii  quan  m luitio  no  fic  t  .nr  ergo  coga-' 
lur  eoiptor  puctxtn  enQnn;lnn  a?ia:lionis  eos  iruftus  reiLciiei e,quos  cfi  tiu 
talo&;  boMafiiicadcpqueautoiepiafD  rcpercepit?  Nec  iawf  poicft  negari 
quiu  bo  X  fidei  puilollui  Ucqui&  piibi]c^,&  auconcaie  n^agiiiracus  intw- 
uc!  c  .cc  copaiauic,  &  pretm  uun.crauif.msxin.i  veto  li  c-'e«rrecocCfiinriatj| 


(ii.c  ruLhai>aLioiiCs.Poccitquejin)pniaii  debuori  cur '-^6  ci)tuler£Cqrod< 
bacitiueiuuc  pcra£ta&rut>Kairac  tsi.es  ,  iioeante  prxteutij  ief)>ebi«  quod 
ii.a';>)iiOx!&pout  adiucda-pig^oiaquz  luiciuUoi:ue  viliore  precio  dillr^^^a 
iuarit.Qiipd iipol^  ela^)n: (en  ek^reipfii quoquedecrcti  inteTpolitio accc0i(> 
vviC>  Lvac^iin<putare  debitor  irbi  dcbet,cur  ndciuus  peoerit  reititucior.e  cr 
cau!]a  iiumadicf  i^iionis,qu9  noitra  fcnt6ca  cft,aut  cur  n6  cx  pi  aematscoru 
CLroieobuileiic  deiiiti'i.  Ac  «.ocia  cardiu  pailiis  iit  en  ptoi^  iibi  xt  nat  cre ,  ex 
e''q'  frti(f>iu  peicipere:qu:d  iiaddi^piod nondfi dicere  fiim  aufus,  Bev^rfiaO 
Iroii  2.C  'efcu-.J.zef'd.^jiuhhc2s  vcnditiui  espcrtine  enonpoile?  Nam 
cV.  afltcj  cbinipctatquaiii  lllari^ojnteruenciicvltradimdjam  iudipcc- 
tijV  iti'iu  a  icem  pretinin  idein  iit  cjuod  con-,muiie ,  id  eft,  qucjd  non  ex  fauius 
Auc  lUiusad/ei^oriC  ,icdcx  coQimuJuhominum  cjalLm;auoi.c  coniticuitur 


1  y  Google 


L  pTitU  rerum  6^.D.ad  ./^/rwiplanc  ron  video  qua  tauonc  ficri  po/Ti  c  vt 
noj >  coinmune  pretiuin  videri  debeat ,  quod  cx  publica  vendicione  redattTl 
dtlnde  nanlqnc  illud  etiam  elt  quod  dia  fblei  tanu  elFc  rc  quambbct  quan- 
p  vendi  pocelt,  quanu  vcr6  vendi  quid  poffit, ireliiis ccrtc rori nequit,  jm6 

jjci:  al>terqdaaihpublicaaua:oiKdiaraliatur.Nanr:Jccampcrtellespro- 
b.  nda  Ixao  eik,ij  ujaximc  6c  opumc  dc  comroum  luftoque  rci  vaiore  teitifi- 
cati  crcduntur,  qiu  cain  dx(h  lui  rationcm  attuletunt,qu:.<l  li  vcndjoonis  t^- 
pore  ea  res  in  pubiicura  vendcnda  cxpolita  fujilct ,  tanu  v^nuiret  qiiajiu  ab 
iJsciUllimau:  Quale  tamen  mhii  dici  pocdtcam  vendiuopublite  Hida 
tuJt,nili  cam  aut  giatia,  aut  dolus  alius,  coUulione intcruenit,ad  quC  calum 
coardatas  vidco  icgcs  omncs  quac  vcnditioiiem  viliorc  prcuo  fub  halta  fadi 
rerandrpoirc  valu..t/.y? ifuosiG.  C.iUfifcvid,vtrul^Mnomme,  mqmt/ui, 
hMftM$om,pMhlu^locusfraudjhufrelmcfUMtur,dci\zum  potlt^r  vcffefjiomkut 
vtltore  pretto  di/lrslhs p/us  exoQor  ex grntut  tfuim  debttor  ex pretut  eonfe^ua- 
Wir.ldein  in  U.C.de pr^fcr.r^o.vel  40.  annor.St  tntufiam,  inquic,  empttone  effo 
per(pexe7tt,<fuodpfo  VHtofo  corjtraUu  datu  eji  maU fide»  emptorthw  reftttut  non 
•/x/f/.r^.Malar  fidci  cnjin  emptor  nondi  niii.qui  mala  fadc ,  id  dt  coio  malo 
cn)it;doluiauic«mpton$qualitate  tadti  n6  quitiuteprctij  aclbmatur//.  l.fi 
V^\ht4te%AJolu4  i^^.CJerefcmd.vendu.lx  apciuus  inL^C.detierfifcM.iofi 
nttnor»pretio  <fu^tro  res  efi  apertufraude  emptorts  vel  irutta  ^ua  ch/t^Mtm  funt 
fifco,zanterunt,quo  loco  verba  jlia  aperta Jraudeemptortszn  non  apcrtiflim^ 
exclu  lutdoiu  jIIu  pra-fumpiu  que  interpretcs  &  pragmaud  inducuccx  fola 
cnornnffima  Ulioner  Addc  l.i.C.dtfid.  &  tur.  hafi.fifc.eod  Ith  in  illis vcibij 
&^Hodprettj  vt/uate  (lic  enim  lc  gendum  d^,non  vc  vulgo  vttluateyb  exiguli 
debttum  grattofam  emptione  tnfraudemtuam  tnuttiitaum^  rattonum  mea^ 
rum  aduerfarmm  fuum  commentum futffe  ir«/.CclIante  igicur  haudc  doloquc 
maloemptoiis&gratiacrcdicousaatcxccutoris,njhiicaullie  eil:  cur  publi- 
cavenditio  viliorisprcDj prztextQrcicmdatur  quantacumquc  ]*iio  /it,  li- 
cutexcatuiariotTaudc&doloemptoris  interuenieiuc  in  excorqucnda  vili 
pretioveiKliuone,nond:ftinguimus  anlsiio  vltraduplum  luib  prcojadfit 
necnc,fcd  omnimodoemptorem  tanquam  malar  fidei poircHbicm  condeir- 
iiamus,vt  recepto  pretio  quod  ded.t,  icm  iplim  pr^ciQ  cCm^  fruaibus  om- 
nibus  non  folum  quos petcepit,  fed  euam  quos  peicipeiir  potui  t ,  t*rtltitac  t; 
l.Cod.eod.  Vndc  jllud  ell  quod  fupradjajs  locis  omnibus  in  quibiis  traa^atu^ 
de  venditionibus  fub  hafta  quidcm,  fed  per  Kaudem  &  grauam  foajs,  nu  la 
djitind:io  adhibctur,  quod  ad  preti  jvilitaten.  aujnet,quja  r.ec in prjuatisco 
cafudjltmguerctur,fed  indilbnaedulus  vind/caretur  jrquitaccjudiaj  bonc 
£dcj  cui  nihil  cam  contrarium  cft  auom  dclus I.ftdolo  5.  C.  de  refctnd.  vendtt, 
Atnullodoioinieruenienceled  foiaprccij  viljiatc,diilii  dtio  illain  priMaus 
vendjt^or.ibus  nccclIaiiadtvAn  vc^jditor  fypta  i.imidja  lulii  prcuj  Ixlas  lit  aij. 
mfra  vt  lilo  cafu  venditotj  fuccunatur,  aio  1  on  ice.  h\ pubkis  vendiuonib^ 
quas  fubhallationes vocant,  non  fimiljtei  huic  diftii.ftjoni  iocus  cHc  potcfty 
quia  cilm  ad  probanda  Ldionepiobanda  fitiulta&:  comuns  a-lbmatio,nori 
qu^  cin -c  dl  cu  agjtur,  fed  qux  hut  tcmpoie  fubh.  ftationu  d.  i.fivoluruaze^ 
djan6iwc(l,miJtomiiH\s  vaop£fibarj.«juodaljafu«ntca  xliimau*)  quam 
qu«  pubhca  audtjonc  collituta  db,  quia  nec  pluu*  vendi  rcs  potui t ,  cum  m 
publicav64itionc,ytdixi,nuliaaraua,nuUns  dolu5ii-,t£rccflic.Scd  ctfi  adniiC". 
tenda  circc,quod  pragmatia  volurtt^  vru-tbrenfi  reccpciflimu  ca,rubhafta- 
lioiicspcrindc  acpuuaias  vcdiuojies  rcTaiidipollc  ex  caulTa  imujudica- 1»^ 
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iiynis,nnn  tamen  conieqiiciis  ficret  vt  enormi/Iiinaqiioquc  jaiione  inreme^ 
lucnte  coiideinnari  emp.or  debercc  ..d  h'U(5iuum  omnium  rtititut-onemj 
quonia  id  non  nui in  maiar.nac3ipo(leU(>nbus  obtinet  /.  ne^ne  jy.  D.devfitr: 
qualisproivdb^  noaeltist^niniddfio^TlotecicJicci  quantoporuit  f iio 
cdmodo  vjliifimoqi  pietio  c^paisuiecir,  liue  ptxuaiS  liue  |H)biica)K  propond^ 
venditton6^  Quaqua  csai  qui-publice  L-mic,  66l>a^iide  publica  ^cutus  cH! 
hadenus melior  conditioeiicdcbeCyVt  raioc iVudlus  lucremi, proptei  autorf 
tacc  itatuci,quo  nominatim  jca  cautum  elt,  vc  ex  fubhaliationibus  ni^  fadhj 
commodu  tiud:uu  ilhusauui  tk  perceptorum  quam  percipiedoruii)  empto- 
riacquiia^ur.  £th.n.probatu  a  uobis  dLtiLrluperionbus,(icinceli)gi  llatutum 
detxiic  ex  vaa  iuDsncion^y  vt.tTudfcusilifeaiptari  acqnirantur ,  h  itjitio  pi-» 
guons  lutra iemdhe  conibtutuuon  lit  &cuu:ca  venV iccuta  limul  cu  rc  ipfa 
debitori  relbtuantiu  iiabimtajKu  tauone vfuiaru.  Nos  camen  eu  nunc  cafu 
cradamBsquoius  luendi  nuiiu  ex  Itjicucorupcrlit,  prarteritorolicec  \k  icme- 
ftu/olaqi  ci  (alua  litailegatioimmodic^  i<;lionjs  ad  reicind^da  vcndition^, 
mccr  quos  cafus  permuitum  ianc  inccrelLSecuta.n.  luicionenon  refcipditiir 
pubiica  vendJtio,  lcd  ceibfaiicut,  &:iquKid  ipib  iure->acproindein  eum  ipfimi 
Itatinn  reuocancuromniain  quo  etlencli  v6dicio  fada  noniiiillcc.Nulta  ve- 
Xo  lccuu  lu»uone,fed  poit  amillan^  luendi  fatuitatc  rcicii^s  fubhaftattonib. 
propter  immodiri  liue  enorm6,fiue  enonniilimi  iarlion6  ,n6  reiblui  dicitur 
venditio,lcdreicindi,pr:cfertimeo  iure  quovtimur  impetrata  tx  reii.ripto 
I*rincipis  refticutionc  m  jjitcgru  :Hc  conlequencer  cii  m  eii  viq;  did  vendicio 
tenuaicnec  relliCiKio  lurc  limilis  llccqcens  quod  ad  iVu6his  relhtuedos,icd 
pucius  condjdioiubus,qma  xeuera  condidio  ei\  ex  lcgc ,  vc  probairiimis  De- 
CAde  8.  negarin<$poteltqujn  lure  fuocmptor  hud^us  omncsperccperit,e6fl 
que  lucrilicerit,  ialcc  ex  aucoiitate  hacuhyquiuis  ^x)Ceihis  vejiditionrs  deHc« 
ret,qua-  ram6  rcuera  non  dehcJcNa  ii  quis  dicac  no  iatis  rjt^  tadbas  dici  poi^ 
fubhallationes-ii  tam  enormis  lariio interucnit,hoc  \k  nos refutatimiis ,  &: 
probauimus vihtatc  prctij  nihii  comunc  habere  ciihailarO  folicnitaccquod 
&:  omniu  aj^erUirim^&clcgatiilim^ ^hzid.U,C.defid.c!rt$ar.hafi.fif.(m^\{ix 
(eparaCy£)/r^/fA',inqiuc,r^//o  defidertu  tmi  tuuMUjdr  <ptodpr£termtJfM  hajiafufo^ 
lennu44tJ^fefstonet  tBas  ex  offictodt^YaUasfHggeru,^  <juodprettf  vihtate  o^ 
e^tgttum  <^^i/ww,^r.Ide6qiie  lus  luendj  pignorisex  hac  caulla  rupcrcllc  nc^ 
gauimus  capice  fiipenore. 
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I)e  pritorio  pjgnore.  jci  )Ai 

V M  cria  Cthi  pignoru  gener.i,C6uer^ciouale, pnTtoriu,  & iiididale" 
pragmacici  nc^tri  foIencli.rcduopoftcriorH  confnndei^c  ,'^'prh  W 
no  holierc:  fiait    prnrtorf  hnbfc  pro  mdice ,  nec  qai(:qua  in  ord 
frcquccius.qu^ivtprtcore  autorc  fieri  dicitquod  nt  autorciadi-k 
ce.Ide6  ioitalle  qnod  de  quibus  cauflls  pnrcorwcJhm  n6ip/i  (^ognon:cte,fccl 
iil*(0C5  dafe  ^kfcse^dc^is  ip!is  cot^nofccrf  hodie  inh6xxiU^li/C.d6pfd^t?t:' 
tkd.  Ita  tic  vt  quod  de  j>i\^toriapignore  t^aditfi  icc;imns,n6  pr!avf3't6xra(rhl' 
&:conrtn}imVh>telh>;i  <^u5  ^entfl  fucric  in  poilerfione  l.mefl  f»iru  z6.§  i.jf.de' 
I^M.id^l^f^m  ilij  trabSt  ad  fiidicialc.Qu^  errore  tolciabile  illud  focit  quod 
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Infliniai]us  ipfe  in  /  i,C.ikprdt.p$^tt.  nO  ahtd  fc.uinc  vi«U:uir,ci\m  duplcx  ti- 
tum  pi«j;iiusagr.orciC5  Conuei.cio.  alc,  itkjuitj^^vnurrT  qiroct  cx  Couencioiubus 
&  padhs  homniuiu  nArcicyc,  aiiud  qaod  a  iudiLJbus  1.  aiu? 6c  pi ^corium  nu» 
cup.icucJEgovcnN aiUimMibncci^iLUS  raC;on^&-^rDtrio(^nuiHh. di^^ 
f«nypignulprjetociiiii9  ai(kUcj;di|PrJkof  ufifl^^  f\ii\ 
expra-^iis cdiv^l^c^c^iiJsiiutucpcc fiulSoiJbtiWn  poftcliToiM^ ,  vf pucali tk' 
gacoruiiWccuaj)d<^uiu  Lauya,vtl^i.9ri9iioininc,vclM  cawir^^ampi  inicdi 
iniHiisqdisiic  in  pol^fliaiiein  liuc<i  ^r.rtorcip(L>,niiL  ab       m.igiRracu.  /. 
ffnjfo.ii.  D.pro  emptj  2.D.pro  hfredU-^  C.  i  tm pojjejf./e^a/.^on  adoofiHe  ah 
altoihdicet  quia  in  libris  nnlcr:s  ludcx  paflTni  a  mjgiliracu  (eparacui^tai^qua 
intcrior  a  fupcriorc^^iai  duquidcm  ludxtfs  olimdabail^cUr  a  magillracu  /.  a. 
X>tuo  Pto  i^.inpnnctp.  D.de  re  #M^.Lcaquc  li  P.ipinianum  coi./ulas,numqui 
illcpigMiis  pvcoiiut^  a^>pcnalifck]uo^  j  JudiHe  tu]kic<or>l^;^cuiii,(ed  illud 
tancum  quod  a  magilb:.uiiJ^cquo&  mdJMO»  e^  mtrum  ^.\.de ptgnor.aiho. 
ludicialc  pignus  a  prudctibus  di^um  ell,  quod  ab  iplis  mdiabus  non  a  ma- 
gilbracibusconllKucbaLur,  cuui(fnodiillud  eratquod  ip  cauira-^udicau  ca- 
picbacur  ,dcquocxcat///.in  C.fi caitf.tHdtc.  pign.^apt.  fit.  Scparaius&  di- 
itinclus  a  tic.  De pri.torptgnor.       cniin  a  Dmo  Pio  rcfcripcum  cU  n<agiQra- 
ub^spopuli  Roniiu.i.vciaaicuni  a  io  do^QCum  Ic^uein  as  <e\^K\v\\\\.\i,d,  Ls 
/"w^vtiuaior  autoiiuicllt.*trciiuuiuc{icatatuno-v  ^  .  ...  .  .  .animcxc- 

.ciitio.  Noutaiucnidicaaccipicndumell,  vtcxcoccnjporc  ipiiper  /l  iudi- 
caium  cxcqucrentur,  lcd  vt  pcr  alios  mdiccs  a  ic-  datos  id  Ucereiit,vt  coi.liat 
ex  d.l.a  Duto  Pio  qu^  tota  dc  iudicibus  mdicatuiu  cxcquenubus  loquicur,n6 
dc  magillratibus;  quos  rone  mdi^iuiin  cllct  capieiidis  &c  dilUahcndispignp- 
libus  occupaii.  AuLoritatcni  vcuj  ei  lei  pixltaic  luuignum  nou.cii^^  l^dicia- 
lis  autcm  pigiioiisin  co  diucrra  ratio  fuic  a  pi.xt.ono ,  q^od  ip/a  pjgiiocis.CfV-.. 
pione  conllitucbatur,non  lu^liuiie  iu  pollcifior.em  dj,  A  i>iua  PiP*§,  tn-*^^^ 
dtttone.^  ^.//^/^//arrf.cr/^/^j^iecija  colowunvhabetquodrciiptuiu  clUii 
%.\J.non€{l  mfTHm  t  piius  conftituiun»  pigr.us  intcllic;i  c]uam- vcnfuiu 
fucrit  in  pollcdioncm.  Ad  pra-toriuinpignus  pcrui  cc  utulus  Pa.  dcdaium 
Qjjth.excAHf  tn paff.tM.^  qui  feqiutuc  Dereb.atttor.tudtc.pojfid.  velvenud^ 
Ad  iudicialc  tttuUj  tlle  C.fitn  cauf  itidtc.pfgn.  C4pt.fit,  Hodje  can.cn  rublat» 
illa  inagitlcatuudj^erenua,&:  iudicibi^.omiiibus j|)crindc  inagiiii^uiu  iuxa 
uaClus,acU,pfa:torcseiIcnc  fatcor  pollc  noivu  al^liici  ibdiciale  pignus  qiiod 
oliui  fuit  pra:toiiiun.S€d  t-imen  lUa  icinpet  di&et^iuia  manci  qua*  iurc  vete- 
jc  inter  pignu\pr«touun:i  6<:.iudiciale  fu.c ,  qiiodf x  quibus ».  ajjdjs oljnj  pi^-  - 
toriumconlbtueoatur,  non  alitcrhodic  nec  prius  coriilitutum  iiucllicetur 
quam  vencum  fucrit  in  polIeilToiieip^  Ex  quibus  autcm  cauflvi  iudioale  c6- 
trahcbatur,idcl\capiisiniufiic4tic^c;cutionc  pignoribus  hpdic  q^oqLi^iI>. 
la  capione  c6l\ituctur,necnu^o  iii.polIcflGoiiCn.  rcqu  rctur.  f)ci'jquepvx- 
tori)  pignoris  nomcn  fublatunieft,  quia  iu<i-cC5  oipnes  hodic  f;?ciunt  ca  icrc, 
omniaqua'  olim  propna  erant practotia-  iuriIcli£bonJs,m(i  qi;(xl  in  intcgrum 
noreibiuunt.  Sediusipruin  piatorij  pignorisciualcolim  tuit  hi  dic  manct. 
lud.cialc  verb  pignu.setlinuncdjciturquod:oliin  prj:torium  fuit,  aho  tam6 
iiire  cenfetur  id  quodita  ludicialc  cft:  vt  nuniquaiu  prxtorium  diei  potiierit, 
i<i  eil  cjuod  etiam  ohm  fuit  iudicialc,  alio veco  c]uoa  iudiciali^  nomen.dunr ' 
Luu^uui  euiunvi^i^^c^c^uai  libi  funipiit. 
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diis  flc  vfuras,liue  bdnarfidei  iudfcid ,  liue  ftrid^omiis  coniie- 
njatut-.lntOripfa  vero  iudicia  bonxfidci  aut  ftrifej  iuris  vit 
vllam  cpcxjuc.SoIeiitenim&fruAuum  &vfiirammcOdcm-« 
nationcm  in  omnibus  ftrrd  adbonibus  faccre  ex  die  litis  con- 
teftatac,  quod  in  iudicio,  inquiunr,  &  perlitis  tonteftationem  quafi  contra- 
hatttr,5f  abeo  tcmporedebitorin  malif?dc'  tonftrtuatur.  'VnUm  duntaxai 
cafum  excipiunt  m  quoi^fiiras  non  foli\hi  2i  (fi^'ittorat ,  fed  eil?am  citra  mori 
dd>ei:i|-atentdr,hciTipe  fiveiiditorqui  rerri'tradidit  fecutusfidem  emptorii 
i>ec  pietium  accepit,  agiirex  vchdito  ad  pretfum,nam  ctlmemptor  rci  veri- 
ditrc  poflcfnouem  n.idVus  cx  ca  frud^us  pcrceperit,  non  dabitant  quin  arqod 
fit  viciflim  vfuras  eum  prrftarc,  ex  l.curabit  ^.C.deatHhn.  empt.  ne  alioqui &: 
re  &  prctio  limul  fruitus  elle  videatnr  /.  x.  C.  de  vfur.l.Manusiy^.  vcmunt, 
D.de  aUfvn.  empt.  Quemadmodum  cV.contrarioiniquiiiii  efTcfC^ftiras  abeb 
cicigi  qui  frudus  noii  perccpillct  l.libefaHtatis  ty.i.i.D.dt  v/kr.  At  long^  ai^ 
l^ei  pmdentcstotam  rem  funcdcfiniu<ftliht.'  NaTticx  contraftibus  bona^ 
fidef  vfuras  dcbcn  voliit  ^  die  mori  /.  initid yC.de  pafl.  int.  empt.  ^  vendit* 
l.merA  ^i.§.  in hna fidei.D.de  v/kr.Un  hna.  fdei t^.C.eed;  f.  Lucins  14.  /.  di€ 
i^.§.uD.depoP,x.C.eod.l.quer9  54.  D.  Ucat.  Frudtns  veri»  omnimodo,  vt  lo- 
quiturPiulus  m  leg.videamus  ^i.§.pen$dt.  D.  devfur.  id  cft  ctiam  citra  xto- 
ram  '«3^.5.5.1 .  D.deaUion.empt.\eg.tf^ f&cHd  3  %^.\.D.pfO foao.  le^.i.  i.hanc  4-' 
Bto^mtij.l!).kep0f./.^.§.fieur  autem  Diccnitlikn.diuid.'l.petiul.DfVn.ercife.' 
^r^taiTicn  bbferuaLndijra  fcfl^{rbd1ex  ait  ti/rit'Iii  finium  regundoruiiiquim 
irt Tamiliar ercifcanda?  Iudici6prarteriti  cjuoduc temporis fru^tus  vcnirc,n6 
fic  lcfcipi  debere  qua  fi  m t^r  virtScjuef  iiidrcfiJ ttatfpane  mhj  interfit.  Intcrcft 
erti^hadVenus  quod  iniudicio  familiie  er^  ifcfidap  frudhjs  veniGt  otnnimodo. 
6c'fntll/bnde,  vt5c  ih  Itl^cid  c6muni  diuidfld<J  hsiccus  adin  kft^dnjbi^  cx 
l>ft^i^f?dti  confradHf*(f.'ftchdenabu^.ih  iudfcfo  ver6/HniuiVj  rc^ndbriiih 
ij  qu»dem  qui  poft  litem  contcftataiif  ^efccpHfijiitWrtiiint.'  Narti  &  ccrlpa' 
6c  dolus  cxuidc  pr^ftantur.Scd  antc  iudiciu  pcrccpti  n6  omnimod6  vcniunt, 
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lcdaim  ditiindidnc^uc  enimbonafiaoibnrpercepu  &ceJunt  lucronor- 
^otis  lieosconlunipMC ,  aut  mala  fide>&  condici  o^ort«  /.4.        /ufL  d 
fri.regund.  Ncmpc  quia  finium  regudorum  adio  liccc  ni  perfonam  Gi  cam€ 
pro  vnidicaaoneelt/.  i.  eod,  nccmagisquim  vindicatio  inter bonx  fidci  iu 
dicia  connumcratUi  Uv§.ai}»nHm  InJlMaauinAi  iji  aaionibus  ftriai  )uris 
vfurarnoiiyenmnt  nequidemadie  licis  concelUca-,  fru^us  vcr6  veniunt 
quidem,led  ij  demum  qai  poft  Jitem  conteilatam  percepti  fur.t,  non  carteri, 
Veniuiic  antem  of^uoiolomd.c.s.pbausquim  ex  natura  mdicn  dA.-vtdcl 
^Hj  38.$,//  atJtcHem  T>.d,  vfm.  vbj  addicur  hcri  hoc  ex  .Tquicace,  id  cll  vulc6 
rcceptum  eire.  vt  PapmKinus  loquitur  in  U.eod ,  ricct  iBo  ratioms  prxtexcu 
quod quale  qujd  eil  cum  pecicur ,  taJe  dari  dcbet ,  vt  ibidem  Papinianus  ra- 
tiocinatur.Midcum  igicu?  hac  parce  intcrel^  mtcr  Frudbi^  &  vfuras ,  ficiic  dc 
incerca.ud>aaqu^bon.Tfidci,cSceaqairftn6b-  iunsappellantur.  Ecdifte. 
renciar  ratib  niter  hruAus    vfuras  euidais  illaeft,  quod  Wbs  c^ 
lura lesre.  acce(riones.ideoquecaulii  appellationc  contineanturjoee  fimo- 
rabii,oresfuncvfuri5  qu^ex  rea!ioc]uu.  fu.  naturafterili ,  vt  Anftoteles  lo- 
quJtu.,.d cft expeeu.na  producuntur.  Atqui  noneflcnt  fauorab.l.ores fi non 
cx  bona:  hdei  qontraOibas  euam  cftra  moram  debercntur ,  Cum  a  die  mora: 
vliuraiquoqucdebeantur.    Non  cll^tetiamfauorabiJiores  ficx  iudicsftri- 
ttis  vi  ur^  a  dic  licij  ronteftatce  debcrctur ,  catn  nec  friidhis  nifi  ab  eo  die  de- 
beaimir.  Namquodper  lius  cont cita do.iem  ,in  dolo&mabfidedebitor 
conlti tmtur,  ad  rem  non  f^cit  vt  inducat  condemnarioncn>  vfiirarum ,  cilm 
non  poilit  dolus  aut  contumacia  rei  facere  vt  oblrgatiofiisfubftandt  auqea^ 
J^^ff^^TS""*  ca.neninftndi$  iudici.s  co.idem^atio  jrftimanda  &  metien- 
daelt.  Na.n  nec  kuauum  condemnationcm  litis  conteftauo  inducefCpof- 
let,ft  non  ea  rauo  rcqu.tatis  fube/fet  ad  oflicium  iudicis  induce.vHim ,  miod 
quale  qiiid     ciim  petitur,tale  debetur,ac  promde  caulfa  omnis,id  cft  qu.c- 
quid  habiturus  erat  ador  fi  eo  tem^re  reft.tuta  illi  res  fiiiflet ,  quo  nominc 
lUturaJes  captum  accemo.^s  fignihcantur,id  eft  naruialem  cauftam  haben- 
tes,ciuales  funt  fruaus,non  ctiam  ciu«les,cu.ufinodi  funt  vfur.r  qux  non  tacn 
cx  re  quam  ex  lure  perdpi  dicuntur  in  /.finoH^s  6i.v.de  re,  vv^dlcaul^^c  ma- 
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contrahi.  Idenmi  nroccdJtquodatrinetadrem  ipfam  qua:dcbetur&  J>ctf- 
tur.non  etiafp  ad  v^irasqucE  non  debentiir  qaa-quein  conteftationem  &  ia- 
d,ciumdedua.Tvjder.  no.>poflunc  ^prxf^ltlmSl?  ,dequibuSnuncci^aaa- 
nni4,id  eft ems  rempori,  qiiod fecutum ^ conteftacb.iem.  Probabilius vi- 
den  ponicar^umentum  qiiod  pragmatici  trahantex/./i/e^,.  n.^^t;/^.  vbi 
i^l"!'"^    vfuras  cnr^erH/te  cohteftata.  Sed  lam  ddcuunus  Decideprf. 
m^^errMon^^^u.erf.rn  cire  loc.  illiat  fententiam,nec  n.fi  ad eum  cafcni 
p^runer*quovrur<jante  eonteftaubnem  d^beaiicur.Senfuscnimeft  curfum 
vfurararh  nonfift,  r«licwconteft4cionem,quamu,sconceftacfofoJeatiridu^ 
ccr^  nouatK).i^m,nodatio&utem  fi.iiatdeb.tu  vfuranim  UoMthneM^ 
f /wj;27.  D.«<rf        Ad  volantariam  enim  nouauoncm  id 
cefr^iam,  quihs  illa eft  qu^  fic  pcr  conceftationcm ,  qunm  ideb  ?quam  Dori 
cft  aaori  noccre  /.^/V«i9.  D...^./.r«toy?,/^/4/,po.  i>.de  t.^^.<,%.l>rcn3rn 
nbn  is  Paul^fenfus  eft  vtquo  cafu  vi  ar^  null?  dcbeb^niur ,  fiue  obbAt.oni, 
ii^chaeofficiomdjeis  ind|yiantdebcripoft  coiireft.ncionem.  Nonenitnid- 
eilctcuncrcjrcdineipcrcdfcberi.  Dcniquenonpotcft  pragmttcicbjjtmatt 
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.vfi  ANT.  FABIUDEERROR.PRAGMAT. 
<5uocl  V lpiamj$£n:ibic  iii/,  v/kr£  54«  fod.  vfura^  viccm  fTudhium  obtiiiere ,  & 
iiicnc6  non  debccc  a  hii^ibiis  lcparaci ,  pr3.'Iertim  iii  bona*  Hciei  Judicijs.  Na 
id  non  vfque  ade*)  gewialicer  «ccipiendmn  eft  vt  ralfum  reperiatur ,  cune- 
gari  non  poflStdiilerre  vfuras  a  frudibuseciam  in  petiuoiic  hercdiutis  ,  ad 
qucm  cra<ii^tum  ea  lexpertincc,  vt infcriptio demoltrat ,  nec  m  eo  foiu  quod 
dxamus,  Irudus  dcberi  cx  bona*  fidei  iudicrjs  eciam  ciua  moram,  vfuras  vc- 
10  nonniil  poilmoram  pi  jLllari,  lcd  in  ilioetiam  qu6d  malarfidei  polleiTbri 
fruihis  pt^uinc  condici,etiani  quasnonpercepit,li  percipercpotuJt/.i.C. 
/id.(^  f ur.h^/ifcalJsb. 10.  un6  &  quos  nec  potuit  percipeie,li  eos  nea  tor  ip/e 
|>ercipere  potuiiIec,non  etiatn  vfurx  quas  potuit  ex  negodacione  lucrari,iicc 
lucratusclt  d.l./i nauis  6x.de  ret  vtnduat.  vbi  elegans  ratio  rcdditur  non  fatis 
bene  ab  omnibus  percepca ,  quod  imputandum  non  iic  polleilbd  (1  pecunii 
in  hcreditate  rcpcrcam  hxnpri  iion  coilocaueric  ,quod  non  lufi  fuo  pcriculo 
facere  pocuic,ciiin  pecunia  non  eius  cuius  eil,ied  eius  <}ui  dac  periculo  fcEi.c 
Eccur.QuamuiS  ve<^uram  nauis  coutra  malx  hdei  poilellbrem  xibmand^  eir 
ie  placeacquia  Lc^c  funihs  iic  nauis  pecuiiix  in  eo  qu6d  fui  nacura  euain  (le^ 
lilis eii,&  ve<^ura  ilcuc vfura  noniiatura  peruenic ,  ied  lure  percipicur ,  in  eo 
tameudiiierc  qubdqui  naui  vticur^nonidebnauispcriculum  pr^llare  debec 
cilm  pereat  fuodomina,  ideoque  imputari  potellmaljcfidei  poflelfori  cur 
naui  vfus  non  lltitem  in  eo  diherunc  vfur^  a  n.u^bus,qu6d  vc  diximus  >  vo« 
luncaria  nouacio  liiliccurfum  vfuraium.At  curfum  iiu^uum  non  fillic ,  auC^ 
pouus  non  perimic  fruduum  perccpcorum  periecurionem  (I  lncch  CuiAcit 
£rcdimusw.iS.oif/er.  r^i^.j.qui  id  probari  putat,egononitem,ex  I.j^DoUv^ 
fuer.  Quibus  diflcrentijs  lila  etiam  meo  iudicio  addi  poceil ,  quod  ui  bouae 
dei  iudicijs  frudtus  dcbentur  ex  natura  ludicij,  &  obligationis  iure,non  tai> 
nim ofBcio  ludicis  ,  vfura:  veco  non  nili  ofticio iudicis,vt  apertc  fcriptum  eft 
in  d.l.<ju<tro  ^^.^.locat.Vwd^  fit  vc  preti  j  fort^ ,  hcct  port  morani  foluca  vfurae 
petinonpoiTincquianullafupercil  obligatiocui  otficium  iudicisacccdere 
quett  l.^mpercol/ufionem  49.$.!.  dfAH.  empt.Ft\i(]tus  autem  peti  poduni^ 
eciam  re  cradica,  quia  func  in  obligarionc  ,cilm  obligario  ex  bona  hde  s(\i« 
tnacur.  Quod  ideo  adieci  quia  in  iudiciis  lUidis  irud^us  liccc  prar(l6cur  a  die 
liris  concmacq,vc  diximus,non  camen  obiigatioius  iure  aut  ex  naiura  iudicii 
debencur,fed  cancu  ofHcio  iudicis,^ ex a^quicacc^  §.fianu>ne  l.  38./.  nf^^  15. 
ff.de  tffur.  quiallri^-e  obligacionis  nacura  (tu(^uu  addicamenu  non  admicr 
ciu  Cur  aucem  aliud  in  bona:  fidei  iudiciis,  ahud  in  ilridis  obferuecui,racio 
pecenda  edex  iis  qua:  de  iudiciorum  difTercntus  eaiuquc  cauiTis  fcripfiinus 
plcri(que,Conicd;urarum  noftraium  iocisjm^i^^inic  vero/i^.ij.  cap.\xjri  .vn"» 
^  &  mulia  aha  peti  poilunc  ad  maiorem  eonu»  qua:  mod6  diximus ,  cxplif 
cadon^.Sum  auc6  iia:c  omnia  coiuungenda  cu  iisquc  fupia  diipucauimuajU) 
error6  iliu  pragmaticory  ,.quo  exidimanc  iudiaa  omiua  hodie  clle  bonas 
£dei ,  aut;(alLe(n  parum  reicrsc  an  iudjcio  bon^c  fidei ,  ai\  (Iri^o  quis  conuc* 
f]iai;ur,qt4ulU)lcius&:  abfurdiusdici;})|iil  po^iV.UlucIumeu  non  poifu  pr^- 
cennicccre,non  videri  mihi  vcru  quod  iidem  pragmarici  pucaiu ,  illo  eria  ca* 
fuquovendicorfid^habuericcmpcori  de  prccio,(pe  fucucq  numerationis  (vC 
quotidic  fic ,  vendicorc  apodiain ,  emptoie  vcro  antapocham  conlcribence) 
conoemnanduincmpcoicm  ad  viurasadie  tradirionis.  Tunc.n.probabiiius 
arbiuur  vfur^snulias  dabcri  nifi  cxdie  morx  ,obidquc  neceiiafiam  elieiiir 
cer^'}larioi^n,n  dies  uon  iic  adic^/juoiiiaai  ipi^uC4ie  fii^i  debec  vendicoc 
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cur fta  contraxeriCjfidcmque de pretio  habuerit ,  nili  Forte  emptor  ex  pccu- 
ma  illa  negociatus  fuille  &  vfiiras  percepifTc  probctur.  Quo  caiu  niiUa  ei  fic 
iniuria  fi  lucrum  ipfi eripiatur  q  jod ab  alioextorlit,  ne  alioqui  &  rei  &  pr«* 
tij  commoda  eodem  tempore  confequatur.Eaquejni  fallor ,  fcnietia  eli  Iei$t 
inuto  ^.C.de  ^a£}.tnt.empt.(fr  veneUt  quar  aic  vei  ditorem^  mitio  vcnditionij 
pac^is  non  lic,  vtemptor  tardius  exfoluu  pretij  vfuras  penliiaret,  vfuraspe- 
tere  non  podc  niii  a  die  morx.  Tardius  enim  exfblutum  pretium  inteJligere 
dcbemus  no  quod  ftatim  folutum  non  fiiit  (  fic  enim  fieri  non  f-oilet  vt  non 
iemper  tatdius  folueretur) fed  quod  in  certa  diem  promiirum ,  nec  ea  die  fo- 
lutum  elt.Habet  autein  vendicor  fidem  deprecio ,  qui  emptorem  adniitdt  vt 
de pretio  intra  certum  diem  foluendo (c obliget.  Nam  qu(»d  nonnulli  magis 
probant  vc  ea  lex  iiicelbgatarde  emptore  qui  fruftus  nullosex  rc vfcdita per- 
cejieiicnon  foliim  commenticium  ell,fcd  eria  a  iuris  rauone  alienumrquan- 
doquidem  eo  cafii  neque  ex  mora  vfurx  deberi  poflcnt,vi  diximus  ex  d.  l.li^ 
herahtatn  i6.      D.tu  vfwr.  neque  verb  mora  concrahi , quia  nibilcft  quo<f 
imputeturemptoriquipretm  non  foluitquidiufibi  restraditan6cft  ,  cum 
prior  concra<fbum  exparce  fua  impIeredebcac,quiprior  ex  concradhi  agic</. 
IjHhatms  ^.§.ofim.De  a^icn.empt.Azqxii  lex  cradac  dc ea  mora qux  tuc  c6 
trahicur  ci3m  agencc  vendicore  empcor  non  fatis  faac,autqu9ex  ipfb  diei  Ja- 
p(u  lain  contrada  lit.  Proindc  folia  clTet  euidenter  primapars  lcgis ,  quic  ha- 
betvfurasininoc5traduspromijIasab  cmptorc  pr^ftan  debcrectiam  cicra 
nioram(ficenim  accipiendameflcpriorem  partcm  pofteriordemonftrat)nS 
conuentio  non  valerct  vrenTptor  vfuras  pretij  prarllarct  qui  exre  vcrdita 
non  tradita  frudhis  nullos  percepinet,nec  percipere  pocuiflct  dJ.i6.§.i.de  v- 
ftar.tunEl.l.ex  empto  ii.§.v/t.  D.Je  a^i.  empt. 

ERROa  SECVNDVS. 
DefrnEhbMt^  vfwris  U^arornm  &  fidefcommijforum 

fingMlarium. 

C  T  1  o  ex  teftamento  pef  quam  legata  &:  fideicommi/Ia  Cvtr 
gularia  petuncur,  nor  poteft  verc  8<  propric ,  dico  bonsr  fidcf» 
qu'a  bonam  fidein  cdm  dicjmuseam,lignific.imus  quam  altc»^ 
lum  alteri  priftare  opouceat,&  conlequenter  co  demum  cafu 
debonah/ie  qiurri  poteft  quo  nafcitur  obligauo  ex  mutua 
conuentiojie.&:  qualitas  ncgouj  camintcrpretAtioneni  fieri  fuacf^tquar  fitex 
bojia  fide.At  in  teftamentisnon  jonuencio  plurju  verfatur,  fird  foJa  tcftands ' 
voluntas,ex  qua  \'v.z  a-ftimanduni  cft  qu:d  ex  teftamento  praeftari  oporteat.,* 
Imitatur  tamcn  hxc  adVio  natura  adionuni  bonar  fidei  in  eo  qu6v.I  pfenilH- ' 
mas  habet  pi^ftationes,quonia  ea  proculdubio  teftatoris  volutasfuitvt  qnf^  * 
quid  tcftamento  legatu  datiimve  eft,plenillim^  »rjdWetur,idque  etij  poftii.' 
larfauor  vltimaru  voluntatu.  Ideoq",  dicimus  innaca^one  vfuras  venire  ex  * 
die  mor.T,vcin  carteris  omnibusbopxiidci  uidicijs/j/^^iM^  honorit2^.  icti  rr/* 
4^-}.deleg.\.Lf%<jMis  feruo  2^.i.Tttta  Seto  Sy.^.vfuraj  de  /eg.i./.patr.^ydt  ftg.^J, 
vfura  ^^.ff.de  tyir.Qnod  ad  frudus  tamc  attinet,  diffirrt  ailio  cx  leftamfto  k 
cartcris  bonx  fidei  iudiciis,Na  cilm  iti  c^terisfru(iVu$omnimodo  debeancur, 
i.videa7mtSid.§.pen.eo.id  eft,nulla  etiS  mora  prarcccknte,  vt  fiiperiorccapite 
CXplicauiiX3US  arg.^/.Ti/M  Zj.^.vfuras  dt  le^m^i»  In  a^ipnc  tamen  cx  iciu- 
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inciito  non  debentur  nili  k  dje  moCiC,nec  Ci  herfes  legatam  rem-dle  fcf  at  qufa, 
jioii  ideo  fcK  an  legacaiiusl^acum  lam  agnbuetic  autagniturus  fit,quo<l  er 
mera  iplius  voUmtatc  pci  .dct  iion  ex  jW  tcttamenti  l.  ^.D.de  vfur.d./.fi ^it 
/emo.  84.  r^/«fj4r.i.Nec  cium  cogituLhcreii  ire  aJ  legacariu  &:  fideicommif- 
faiicim  vt  ei  offcrac  quod  ccftamcntodatum  rclidamquc  ell  yCcd  fuFticit  vD 
pecciiti  Itgaiariomoram  1101;  Faciac ,  eamque  rem  llatim  pryitec  d.l.cum  rer 
47.de  ieg.u  Qu|pi-oaildubio  Afiacani  (enlus  cll  in  /.  tjMtfttum  40.  deMC^utr, 
rfir.domvu  adm  aat  hcrcdem  non  polfe  rei  lci^ator  FruChis  1  uos  Facere  ex  qua< 
fac  rcm  e/IeJcgacam,nempc  iiiam  tum  fuit  agiiicum  legacuni  vel  fideicom-  < 
mililiim  ,  aiioquibona:  hdei  pollcllbr  heiies  elt  hcct  legatum  autfideicom-' 
millum  cllefcjat,,  quandiu  Ji;norataniure  liio  vtilegatariuf  autfidcicom-» 
iniiliirius  volflCiNam  elt  coucrannm  quod  ml.i.iym.tit,C.de  vfHf.(^fru6bf^. 
/*^»e/.lcriptum  clt ,  cam  vfurasqiiam  .tTu6bm  liuc  lcgatorum  finc  fideicom-j 
millbxum  deben  k  dic  [ius  contdUtx.  Qood&hiliaims  (enlilleviddcur  in 
l,<juttfitum^.^.vlt.de  leg.j.  1'd.enim  omniinodo  lic  acdpienddm  e(l,fi  mora 
noai-pcaecetieric  ,quam  -vtiquc  oonftat  pbllc  conuahi  pjBrintarpcllationem'- 
faciani  coiigruo  loco  Sc  teniporc  etiam  antecontdlaDonem ,  arg^  cins  qno<i{ 
non  valdc  diflimjliccr  fcnpcu  elt  in  i./ed  etfiiege  2y§./%  4nte  D.de  peut.heredS 
quod  6c  Accurllus  bcnc  vidit ,  &  iong^  meiuis  quam  Bmolus-,Sc  cqceri  qui^ 
iruc^buslegacoru  (cparant  ab  vfiKis^coIque  legatario  debcri  volut  ex  dic  moc- 
tis,proptcrca  qu6d  ab  eo  c6porc  donnniu  rci  Icgacar  a  ceftatore  ad  legatariu  •  < 
perucnilfc  ijiccllij^acurqual!  juimqnam  taiiQ  heredis  iilegMtum  2o.de  ie^.i.l, 
aTitio  (tjf,D.defiarcA(ttX.i.Herenmius^t..'D.det^fier:  In  qabquia  manihdllf^-  ^ 
C\mc.teit:\\avkv\x cKdJ.\.& tdejit,C,de vfur.ifr ^^t^         vbdfcrrptum  eftv  ^ 
non  cx  dic  morcis ,  fcd  a  licc  conccftataiam  firuilus  quiin  vfuras  debcn ^iire  •  v 
in  cenTfiuc  in  pcrfotiam  a^t^um  <tt- ,  cogiintur  viri  oonr  nnrito  Tnepmnc  fe-  ^ 
prorfuscommenticiaintcrpiccationc  {otum  illum  ticulumad  cum  cafuni  ? 
coanguitarc  qMoresaliena  legaca  (ic ,  cvUus  proinde  dominium  quod  pcncs  f 
ipfum  ceftacorem  non  fuic ,  a  ccftatorc in  Icgat^arium  auc  fideicommillarium 
tcafliire  nonpotuecic.Contia  quamiententiam  6c  diftuidlionem  taiii  multa  ^ 
iamfciyiilimus  lih.y.Came6}.cap.\.(^  ^lvt hJc  pluribus  imniorari  opcrarprc- j  ^ 
timn elte  non  a^bitrcmur.  Pragmacici  verb  in  hunc  tcrc  ^ ique  dicm,^  ab' 
Accuriio&a  Uarcolo  aljirque  mcccpretibus  djflentientcs  vulgb  exjftima-  ' 
bancnoniiili  a  die  hti$  contcllata:  debcri  frudus &:vfutas  Iegatorum&  fi- 
dcicammiilocam  ctianili  moi.a-idngo  inceruallo  contciracioncUi  praxc/Iif  - , 
i^t ,  njij  tcibcor  Ipluendo  Jegaco  aut  fideicommiflb  djcm  pt^ftitiullec ,  quo  i  Q 
caiu.qu^li  nvjra cx  folo  ccmpoos  lapfii  concr.i£l:a  volebniit  exeo die  ijiduci 
d«>itnm'f*ru(Stuum  &  vfuraru.jSed  cciain  facrofu '611  &  c6fuItiITin:ii  Scnatus 
iiL  ucacc  crror  hic.proflii;acnseft:l\'piiifquc  pronuntiatuji-ifiinora 

cpuccllauoucmprccclIjLru ,  L\m  frudus  qaam  vfuras  huc  legatoriim  fiue  fi-  .  ^ 
dcicommillbrum  a  djc  morq dcbcri ,  non  a  die  licis  conceftacar,fiuc  propria  1 
vcs  tdUtons  iiuc  alif na  hnc qu^  pcr  legatum  auc  fideicomiirum  rcLdl-a  cft:  J 
Nec  aJiiid  adujittcniun  eHl- taiuetli  m  dicin  ccrtam  lcgatuin  vcl  fidcicom- 
miiruin  clle  pioponatur ;  quia diei  aducntus  non  facit  vt  hoc  iplb  conftitua-  i 
turlicir  ir  r,  <,]  1  M  !c  -icumaut  fidcicomnuirum  non  foluatquandjuaic-  'i 
gacai  .  v...     .  .     .....vUio  nucrpcUacus  non cft , cum ignorare  piobabi-^  ^ 

Ijt^r  ^oiljc  aii  .^cg^iijs;  ?uc  Hd«^(;oinaiilIi^ius  cchd^m  ntagmcurus.Quarc  ^  < 
nec  iiiud  crit ,  camccli  ccltacor  pi^^cifi^  &  enixa  voluntatc  iunerit  vt  ad  dien;  ; 

iegacum 
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Itfgatum  foluatur,  mcamquc  retni>onijatien^bM»ia  diUr^^jw.  Wat^temin 

gat uni  aut  fidcicoriin>ilIuin  Ajinitunicmc,  ^^uh*  IibcralKas,  yt  iwbct  luns  rc- 
gula,  in  inifctuuinoiKwiiicrtur.  lu«;^>^»jj^,^^Jiinjlc/fik  tjuodcx  tciUmLiud 
dcbetur^ab  co.qiKJii  cJt  conuaclu.  N*W  ll^i>l;j>«,t:ojit4dCiaMH  ct  aiu  litict» 
iuLis, yc  pnta.pti  liipuLaaor.cjn  pronvdwju  ni,^yrj:o4JciiAW'>4uni»n^c  tijlu* 

cum  lit^dianiu$&:iiiueUis&:-vi.  Jik^t^diibiMri  piop^c^:  dici  ad  eaioncm 

Li.D.deeofMod  cert J9c0J.fi fHndk/n  cerio  dtfiii^.  Deyei^^.  oblt  -^M.i (i  Ctuen^ 
disw.  Ik  <^fref«^f.  qu^acibn  CQiitVaflu*  duGitunvoJuntaic  perficjar.cur, 
credicoriam  ratiswiuj^tbceipfuam  dcviarauic  abipTo.coiuracUis  tcniporc 
ciimjn  diem  ccrtaro.ft^WUfccft.  I^^^talKiui^iiCciiu-el  lidfeuoinniiHariLH 
quiicum  tcftainentxiii>fit,aiHja^;i,  aittc^ie^wm  cwan,  <;un;  prafcrs  nt, 
rukil  agit,uon  priiu  |K>cc(1  e.v  tcitatiwntp  ijc  lapTu  dic*  legato  vcl  li  JeiconuC; 
(iftadietbrcommodumiiiudi^oniixjuicjuajndctiarfl^^  lu.ijn  voluraai5» 
vtrum  eo  iure  quod  |ibi  per  rtamcncuni  & per  lcgcni  quorlitum  cft  vu  ve- 
ljc..Vnus  tameh  caitis  cft,quo  fi:uClus&  vCutJi  debenturcxtclUmciKo  ecam 
dtra.iuocamiic  adiemortisJvIcmpeJuviuodaniiis  vigintic)uinqije  rciictu 
Irt.Fauor«iimariau!i  ius  i>«c.eUcuit,vtj»oraipro  lurc  c\>Utiaaa  cJle  nuelU- 
giUiir,i3<  reif>ra&:  rt>k)  teiwporc  tardy  y ucibnis,  Nec  tAntihn  quod  ad  Id. 
g,i  icommillMpcitiiicti^x^l.  t/y«Mi,  red«tiaiii  cst^ris  pninibuj  cauf* 

lis  aacoiix-hdci  iudjd»J^laubiT5/rfWW»wni»^  e/7/Te- 
e9ff.inwtegr.re(}uJ.CHrMhtt.^,CM>^ton,empt.l^mm[xm  li  piuiillus  cui  Icea- 
tum  aut  tidcjcomiiiiuu  debotut  iiabcat  lutorcm  cui  Qui  pomt,  vt  elec;aiucr 
cxrclcnpto  diui  Pij  tracUcPapjnianus  tn  i  cum  tfntd^T»  17.  %.fifkptlliD.  de 
vfttr. Quid  eiiim, inqm^yioiputani  ciDotell,qui folucieebamli  vcllct,h6po- 
tiitt>  Nec /mule  vidcu  ^tcft  quod  placuii  miiioribuslucciirp  iii  hs  ctiani 
qux  nonacquiiiuecunt.,VfutB!cnini  monpuoptcr  luci-u  petci>tM|n)  ,  i'cd  luo, 
pcctmoram-foluenauittinfljgiincur.Quid  ergo  lipnben  quidcni,rcil  nunori 
Annis  vigintiquinq.  lcgatumaut  fidcicbmiirura  debcatur ,  nec  minor  ille  ha- 
L)cat  curatore?  An  idein  admiticmusquod  mpupillo  tucorem  non  habcntc 
vcvfuracnonairiant  ?lca  putac  Carol.  Motin.  de  contraU.vf,tf.num:io<  fcd 
otnnmo  rid.cuic,  quia:iU)ii  ftufl  piplilo  tucotcm  noDihabenti  folui  ron  00- 
tcft ,  ica    minori  qui  curatorem  non  habet  folui  non  poil^  rcde  quis  dfxe- 
ric.  QE^'H«iy«^pt^M;^^dfioiipttiac^c^:.i)«ft^.j^^  (^'^ 
liiic  curatorc,  /uic  curacorcm  hali^CliUC  <iQn:  l.touheres  ici.  de  verh,  cbltoat. 
Qu.}m  obcauflam  refcripcum  diui  Pij  de  pupillo  tantum  locutum  elt  & 
qu^muis  puccCPapiniaiiiis  perinde  producencium  tlfe  ad  eum  qui  rcipubh- 
catfcauira,ab|)}it,nec  prQcur^cpvem  uiproui^i94ircliquit(iiccnim  locu.sillc 
expupi.Uitutpr^u>noi>fiaIp5enti*  c6mparatiopc  incelijgi  debet)  hwi  tamen 
lio^iIit?r  pro^ucitad  miiiprpsciuatoTqwi  nq;ifiiaI)c;p!Lcs...Nani  quoddc  ifii- 
noribus  lubiicic  genciaLtec,ipW.cjisfuccui;rj..etiaj;niil9cr(s  quxnonac- 
quiiierui)C^onc6pertinet  vcpupiUorumik;plibcrum  minorum  eadcnTluf: 
par to  ratio coftituatur,  fed.  vt  diluatur  obicaio  qua-  ex  communj  jure  minp- 
rum  omnium  ficri  potfrat, ciimdubitarinon  pplIjtcHiin niinor  iit  is qui Or 
t»am  pupil  luscftwSic    luftinianus  in  ^inwic  Mdmontff^J^fiit.^uth  aluparJk- 
cet»vel np/f^  pupillofplolpquicur,  noii  ep^m  dc minor^,rcv»fn  ai?'n<uiii)^ 
rari  debitoc^m  pupill:^em  ll  |>upiUp  fdlugpliriq  ;utorjs  autoi;it3te.  jEt quod 
intiifcrit  «i»m  alicimd  de  CHWWJ^nottf^i^VJI^i^^l^qbe^e^pni;^  jd^^ 
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protr^ihi^«beit>lcil  itlcNfaftuim  eft  quia  pupillo  luiorc  habenci  ficri  poteft^ 
vcetja  cmacor  iHC«rdu-(iecur;cuius  aucoruas  pocclt  etiain  rurticerc  vt  qui  pu- 
p.Uo  foliMcliberecur.Sic  Paulusin/.^M^«//0i5.  D.defolnt.  de  pupillololo  lo- 
qLjicur,n6ecii  dcminore,ide6kl€nic|iielmperacoresiu<^.  l.mmmcrum^  C.$n 
^jHtb.cmHff.uon  tftntc  m  inttg»feft .^cnexaXxw  loquuntur,  id  elt^o  adhibicaca- 
diltinCtione  an  curacori  h^ac  ii<^C})e,quia  refcripcu  diu)  Pi)  quo  indu^a 
eiurmodt  dillHidlio  n5  ad  put>cres  pcrciriec,(ed  a  ^  pupdlos  duncflxac,qui  hc^ 
ipii  quoq-,  minores  linc  ma'j,iscamc  propric&  (^eci  j1i  noin)ne  pupjlJj  appeU 
lantur, in  lispr^fcipu^caumsin  quious  vc  hjcalioiure  puberes,aljo  jinpu- 
beres  vcuntur.  lllud  tapien  ob(ei  uandum  elt quod  clegantcr  jdem  Papinja« 
nusmonetin  A  f '&/N^iU,mora  •lianiqua-  fayotonn^ioiis  «etatisinducituTco 
ipfaexfula  cedacionerolutionijiiwiti  eciamipibjure  ilacimatqttC  comploii 
tas  eft  anp.us  vjgciimus  quiiitu.<i  quaii  cellancc  caulla  po:  quam  inducebacun 
ob  idque  cx  eo  ccmpore  necc41al^ant  c<le  incerpellauoriCm  vc  noua  mora  zb^ 
trahatur ,  quam  lemcl  i.icerueuillc  futHciac  qiiN  vfura:  pcrpecuiS  dcbeantur. 
Morncnim  (cmel  contra(5ta  per  inteipcllatjonen)  rcn  pcr  dtuat  quouljiie 
purgata  lit,qu3t  verofnon  1.111  tauoreatiaiis  co-iimilaelt,  fiiijta  quoquufftace 
h:iuur.  SeH  6c  fcicndum  cll  fJio^qul^dam  cafB  iieri  pMlc  vt  icgacoc ur -  s*.  fi* 
deicommillbrum  hu(St«s&  vfurar  cxMien  rttiwjcciiaEcJrjs  dcbcani  1 1  JvJi  ce^ 
cum  bgato  ipfo  aut  hdeicomhiiiro-ffor.tiiwr^iiw, vd  et  u  hudusijiii  qcuoue 
relidi  lint  pcr  iei^atum  aui  ftdc^tomm>trumiVfliS»iafte.Non  ciun-^  co  lufitii 
dus  auc  vfurac  lcgatorum  vd  hdcicomn^iirerum  dicidcbim ,  (cd  ihiduslit» 
gatos  vcl  fideicommillbs ,  vfuras qiK^itc  legatasvel  fkteJComillas-cflediccna 
dum  cft.  Tunc  autem  hereiji«rmoram  explotan  0iH»tict ,  cilni  d«  vfuns  fidci* 
c6mrfEvpxritur,noii^eip4s  ficlcic6mmi(Tis>vcelegamer&:  (ubt  ljtet  mor« 
fuo PapiluanUS  K)Cjuitur  in i.thm  t>MUj  Jo.fJ.-t/frAxj fideuofnmiff/.ju  aJtm.  ri^ 
^<ir./<r^/i/.C^teraquC  ad  hiinct?fa6^atum  pcrunent  ^  &  ad  diflftrencias  qux  m 
hacccinmquaraionc  fiieri|rit  obm  ii  ctr  lcgata&^'  fideiconmii(Iii,exii$Coni^ 
ie^urarum  nourarum  locis  petenda  funt,  quos  fupra  indicauimus. 
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V  Jr  proximo  capite  diximtis  De  fruftibus  fideicommiflb- 
ruin,ad  ca  fideicoinriiifia  pcrtinent  qn^  funtrerum  lirgnla- 
ninTrqiioriim  tadem  iafcioc^uar  lcgacorum  iam  olim  fuit  in 
p!enfqticcatKli$^.i  </<'/<2f4.i  hodic  vctiSgchcral  rer&indi-» 
itin^ccadi^m^pirorfus  iii  ortmibuscxloltiH.ani  c6ftitutionc 
iiYf.t'C.e»mmun.de  /e^af.  non  etia  ad  vt^Tuerfalia,quale  illud  eft  quo  quis  dc 
refticu6da  hcrcditate  rogatur.Nam  qm-d  ad  h^c  atCMiet,pragmaticorum  er- 
ror  fadcvt  alius  tr;:dtltusefie  vrdcitur,&  feparatim  proponcda  fit  h^c  qit^<» 
ftio,A quo tdporefhidVns hcreditaris fideicOmiilaii^h  cic6mi(Iario  dcbcan- 
•fur.SuncT-.cluipnteni  poft  .5.*f/«/*>nrry7/.)^.debe[i  n6adie  mor^  cjctraiu- 
"dicial  s>aut  hciscOteltac^,  ied  i  die  oblati  libclii ,  cjn^piimauidiciahsmora 
Wia  ^mL  Aiij c4mo;4 ^C3t^4^  hdcicuumulIbEum^guiaciun  firu^us 
•f  ^  &vfui« 
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&  vfuras  a  dic  morar  per  cxcraiadicial6  intcrp^cioncm  concradar  dcbcri 
voiunc,fideic6miiraria*unicn  hcredicaas  huitus  dcbcri!;cgant,ni/i  i  dic 
lici5  contdUc^.  Ei^qac  pafJImiurc  vuraur  ,ncfcio  planiiqiialcgeautraDo- 
nc.Nam  ticulii!.  >llcCodicis  De  ^fur.  c^/n£iiA; le^at.cr fuiae,  jh  quo  cotics 
/cripcum  clt  trutkuj  &  vfuras  lcgaiotum  ar  HdcJcohMuillbtuin  doh  debcti 
nifia  licc  conccltaca , pr arcer id  qaod dc  fidcicommiffis  Jipgulaubus  loqui*. 
Cur,ron  dc  vniucrralibiis,lic  quoquc  intciprcundus  cil  vl  ijcs  cocelhta*  mc- 
mmermc  Impcratores  adcicludcndum  ccmpus  uu>fiWi«clUtoris,non  autcm 
mor^tcmpusquoJpr^ccderitcontcibtioneia  :  idell.vtiignificenc  non  ab 
eo dic  quo  tcllator deccllcnc irutkus auc  vfutas  legarorum  vei  hdeiconuii;!- 
ibrum  dcberi^fed  a  die  mor^iiue,quod  plcrumque  Hc>moia  coivctada  iitpei,- 
incerpellacioucm  cxcraiudicialcm,  ilue  lalcem  pcr  iiuj  coiuelladoncm.  Vjx 
enim  eii  vc  no  (altem  moram  heres  contrahat,cum  licem  cOccllatur ,  quanv.'  • 
iiis  iu  cum  vfqucdicm  habucric  probabdem  ahquam  dubicajidj  rauoiicniif , 
vcrum  Icgatum  vcl  fi deicommilUim  debcretur.   Ego  nun  Jubuo  quin  fidci- 
comillbrum  vniuerfalium  hac  parce  idem  ius  llt ,  quod  luigularium,hoccft, 
vcomnium  frudus  &  vfurq  a  oie  mor^debcancur.  Sic  cniin  apercelqjriptum 
vidco,non  iis x  ntilm  locisquosruperiore  capitc  actulanus, ieJ  cuam  quad'. 
ad  fidciconiniiirariam  licrcdicatu  lellicutiond  atuneun  Ua/ideicommfj[laridi 
i%,D,dd S,C.  Trehell.  vbi  Vlpianus fcrii>it  in  fidcicotnmiiracra  l\«red(>au$ rc^:. 
ftitutionenover.ire  fTu£Vus,nili  mora  fa<!la  crt,aut  cum  qui^  fpcciahccrtuc- 
%ix.  rogacus &:  firuAus  rcilitucrc.  Mora  igitur taCla tTHdbusvei^itirit ,  moram 
porrb  antc  conceftacionem  ficri  poilc  qius ignoratJllia  tantum  diftcrenua  eft: 
mter  hdcrcommiliUm  Miiucrfale    llngulafe  ,  qubd  iipcr  fidcicommiilum 
rcliAus  lit  tiindus  ,cuius  tTucb.is  luorurccmpou;  oiatuct  fuerunc ,  non  idcir-. 
oofm^^HS  lili  fidcicOmiliario  debentur  ,  ii  ab  hci-cdc  pcicepti,luu  ante  agni-' 
tfi  pcuci^m<^ue  fideic6milliun,quJanon  funt  Ai  fidcicommUlb ,  ied  Kindiis  ii 
pfe  lbius,liccc  quandiu  fru(Stusin  fundo  funt ,  prctiolior  fundqs  exjltimctucii 
arg.  l.mhil propont  iio.§.vlr.de  Ugat.i.Ki  ii hercs  de  rcilitucda iiercditatc  ro-» 
catus fucric,fmttus  illi  vcniunt  in  rertitudonem ,  quia^ftnmis no  au^eaar ■ 
hrndi  ^miationcm  iimpliciter/ed  lantum  co  tempore  infpedt©  qdo  lunt  ioi 
Filiid(»,augent  tamen  hcrcdicatis  qftimat  ionc,vt  Paulus  fcwtu  m  lirKfiticidx^. 
<}.  D.»d  leg.ffikX^  autem  rogacur  hcteditatem  rcfticuerfi,id  vidctur  rogacua 
rcddcre  quod  fuic  hcrcdicaas,id  eft  ea  ipfam  hcreditacc  quc  quancaquc  mor-' 
tis  temporc  lbu;,quo  demu  inftauti  hereditasconftituitur,&  cire  incipit.Nec 
de  his  hruOibiis  dici  poceft  qu6d'de  aliis  Vlpianus  tcaOat  m  d.  l.tn  fdetcvm- 
«•^^'M^ft-iictus  abhehade-cx^ehushcrcditatia  peirccptosnon  hcredicau,fcd 
lebus  ip(i5ttcce^orit:iciidtts<Hr,ydinicrac,  Nonig^tutycninccosinreftuu- 
doncn).NMn  2m^lu;r«9dii£icr|acdepto  fcrumurij  omnes.quiHctediucis^Hf 
fnationcitt  aiiQrcatjCo  y^Co  tempdcct^uohei»djta<icoiiftitun«ri4H>nct)am  ii- 
h  qui  poft  natanvheredKacaii  acccdunt-Finge  fiui^us  in  hcrcditate  rcpertos 
elle  moricncetdlatorc.  ^kui.um  hcrcdicausiiudus«fleincelhgcnturquam 
parciculac^^damiierediucLs.obidquecodcm  quo  hctcditos  jpfa^ure  ccn- 
C(Asflkmycetiutria^JiMvuli.C^  autertiyujrctcft  ;M^fTu<5tu$ 

in^^drMlickce  r<?pefti  liTiti^a»,matuii^n  f^uKlojquod  ad  heritfd^ta^cn^  Augcn- 
dampertinet,niliqu6dqu  mortiitcmpocematuri  funtin^rido,n;0  canqui 
jprudhis  augent  hereditatera  >  icdtanqiwto  pars  lupdi  y^^i^a^lus  ioquituic 
^n  d.1,  infaUidiA furtdtneminc  ^ui  vtd^tHt  illo  in  fepvre fn\jfe  ^rehofmX^^wivcx 
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ett  qiiod  aic  l.ffuQjtspeeUntej  4,^.D.derei  vtndtc.itM^^  pendctcs  flindi  par-. 
Ceiu  e(lc,peiuiewies  (ic]uidcm  propric  illi  luiit  qui  funtinaturr,ii6  ccia  cqcert 
qiij  aoiidam  maturi  funi,licct  hind»  quoque  appeiUtione  magis  qoam  parte 
contiiwaniiiir/./w;i<A  17./).  de^tH.empt.  Nequecnim  ttudtuu  nondu  triacuro^ 
nljliajoiperdciir^erta  vUa  pocd^:  uiiri  xltimaciOjpropLcrinBumeraqu^  pof- 
funcaGcidcre.  ikiracerenematurclcanc.  Apparct  igicurcx  fuperionLusplc- 
niore  ellc  polle  quod  ad  frudtus  leiticacndqs  atunct ,  fidaconimifli  vniuer- 
faiis  rdticucion^  qtiam^deicommidi  un^  ilaris>ininus  pLena  clle  !io  puile. 
QLr>d  (i  ita  ertjconlcquens  ht  vt  ciim  cx  hdeicommjiro  nngulari  fLutliis  dc- 
bcantur  a  die  mor.«,muic^)  magis  ai:^  co  tcpoteidebeancur  excaulla  Hdcii:6-. 
nnfn  viiiucrfalis.  C^nMTjtj(probabiljii\s  tentan  pollet  m  hdeicomilVana; hct 
reditacisrelhrutioncfrut^usomnes  vcjure  euam  qui  ante  moram  pcrcepti 
ruitc^quonian^  Hdei^5miiraria  hercdicatis  petitioea(<je  pradlauones  recipib 
qiias  iKTcdicatis  pctitio  ciinlii  1.2. D.  de fidetc.hered. petit.  licui Sc  pollclloria 
n'>rcduau5  peciCiovMue  borioritpairdlbri  dacur  l.v^t.  D.depojfcfi.  hered.petii 
Conitac  auU'm*fruChi9omneicx  licredicace  pcrceptos,li<:crlorgo  poft  tclU- 
cousniortcm  incmKtHv),cciua>in  peutioncin  liercditacis  auilem,  quia  hcre 
dkas:^  augmeMcum  ^tecj^t  fii  dinunucionem  ciim  Til  nomcn jiuiis,  liue-fru- 
Ausiilh  a-  ce  .iditam  licrcditatem^fiue  poll  adicam  ac4:cllciint7.</m^r»w;»£ 
2Q.^.ieem  ndnfolitm^^  frkRUs  D.dehtred:pttit.  Sed  rOfpondtnduell,iidci- 
comillariara  illam  hcfcdjtaus  pctitioncm,  quo: eafdem  pra'l\auones  recipc- 
re  dic)tur,7]ua«  hcrcditacrs  petitio  ciuilis,  6c  «ic  qua  in  di  /.  1.  tU.  ttt.  non  cam 
cHc  qujc  datur  fideicommillario  contra  hercdcnt  a£lcictorqu6dam  hercdita- 
tisfidei*:on)mi(Iari§teftimtion*;ie4cam  qiu:  rclhtma  hereditate  datur  fi*  • 
V  dcicomiriiHarioconcraquemhbcchercdicacis  poilcllbre  pno  herqd^.aucpof-?  • 
/clIbv'<:|>oliider.teni.  Nam  coiuraheccdem  cogacuquandiu  hcredic^ti  noiit 
dum  rcltictwt»ftdiicommrtlaiiahcrcd*caaspeuuolocuu)  habeicnon  poleft, 
fcd  in  id  tantilm  at^eiTdO  dtvi  fidcjcDmrailliim  relbcuacur  ex  Praecoris  fideW. 
commillanj  in  eam  wm  fpcciaLiteccrtnfticuci  lurifdidlione:  poft  rcibtution^ 
vecojjdpoccft  ei  ad^<»cqpvcece  adueifu&heicdcm  qui  tutus  eftexceptione 
relbtuidt  hBttiUt:9.whvlt\^jpen.D:e'eiiJMaeamen  ij.^.^ui  exTrcbelhanfi  D* 
ad'S.C<T^4htlt.Cxxttvih\t6\\Ximc  ccnlcndus  dtis  c)ui  fideicommiilumlrcfti 
cuercrogatJ.vsdii,  .ilifvis'i^baofideic6mjlIanahcrcdjras  pericuJ:  poil  icllitu- 
c^oncrrj:q\iia  hercsrpgwiusqnandiu  fideicommilli  reflKucndj  noniii^€  novr- 
gcciir,  ius habecliercdicatJisrcDnendtc J16  folilm.tanqua  boji?  £dej  poilcllbr» 
quod  furticertf  polIJff  a-i  frudbus  luicuandoStlcdetiara  taquam  doniinus,cum 
heredi*  apj»«ilatio'<i«hfI  nUi  t^jiiunLuignihtirt  VbdeiiJttd  ctianx*ucuit,vt  fi^ 
deicom  ilari&^iuecfaiisquafituoiirt^hcrcUis' WarcD^r  oofitOineu  fiat  cx 
Tr^ii^is^ohdr^^V^^-^i^cwSeniTOftcanfiiiiuiwlIicitictfrc  hcrcfli^  domi- 
nd; wc«t  Senltuicdiilultii^TcrtyliBuao  ^  Ori^ianb  appac«t»ii6  potuit  tamfi 
*  .        facdw vt  qui  rc  vcrd  hetcs  crat,heres  cftcdclinerct  imtptttcrr). ifed  tfuod Pa 

ptmami  D.de  mirfor.Letftu/o/ueado  SS.i^  heredjjtfi*  miiltb  miuiis  aAiteni  v( 
vnihonvini  duohcredei  in.tolidum-.dlfiu.  liaquemjrum  non  eil  U  hcrej 
dc  iieftjftfeiS^lateeditat*  fo^ati*$ifprliCK«coiidicioMe  fw,  qi*am  1$.  cim  6dci» 
c6mlliQrfa-hch?dita*iAtdi:i<»i<ifyn«io6rtftmtur  ,quiqiTC  nailu  ius  iubet  pof- 
iidcrkli  ciin,' frn^iiifquc  ex'»f)fa'  jicrcjpTCiidi.i:Ur.cnfni  gpncralitcr  vctuiTi  «ft 
l^Mod^dixiilnijfVM^S^usaUjcre  h<«rediMtBffVSaliud  tamS  cU  uattaredc  heredi- 
latc  inri^hatcr  ,  alitidWo  dc  hereditatc  leftitueuda.  Frudus  augciit 
-iKi^  hcrc- 


Digitized  by  G(^'^ 


DECAD.  XI.ERROR  IV.  14^ 

hcrcdicatem  lucro  hcrcdis ,  fcd  noii  augenc  hcrcdicatem  ex  fidcicomniif- 
Co  rclbtucndam,  id  eft,non  augcnt  Hdcicommilfum^quia.vt  d  dum  cU,c|iio* 
tics  auis  rogatui  hcrcdicacem  tcrutucrc,  id  vidciur  rc^aciis  rctmueic ,  quo<l 
fiiic  nercdiutis,  moricntc  Calwei  ccitacore:  nam  ncc  aliafiiille  lurrcditas  n- 
dcri  potdl,  qu.v  fcmel  adita  fuit  altcro  liacdedc  earciliUicJa  rogato.quan- 
doquidcm  adiuo qux  Juris  poidtatc retrottah.iur  ad ccn  pus niouis,  lact  vc 
nuUotcmporciacuilIchercdJtasvideatur.PromdclTudus  qui  illo  mortii 
ccmpore  nec  iam  peiccpti  ,  ncc  pendcntcs  fiict\inc,non  tam  hcrcditati 
quam  rebus  hercdicariis  acccpto  Hcrendi  runt,&  conrcqiiciucr  111  fidccomif 
funi  venirc  Jion  poirunc,  nc  fiac  concra  voluncatem  quod  cx  voluptaic  profi- 
dfcicur.  Ec  qucmaJmodum  hcreditas  cx  quo  adita  cit,dcllnit  cnc  hcrcditas, 
fitqi  patrimoiiiu  hcrccus,  ita  (ruUxxs  lili  a  vcro  hcredc  pcrcepci  non  ti  heic- 
ditati  quam  hcrcdispatrimoniu  auxiilc  intclljgutur,ncmoaut6  dixcritpio- 
priu  pattimoniu  hcrcdis  fidcicomiiro  cotineci  l.CDhered»  ^.§.cMmfiJ$d.l).de 
viUg^piipt!l.fHbfla.l.fe^fts  ^u^to  6%JelegM.2.VWnc  liciia  mclioriscodi 
tionjscll  hcrcsrogatusde  rcftitucndahcrcditarc,quia  vcrushcrcscit,qiiain 
quipcciuonchcrcdicacisconucnicurtanquampoflellbr  pro  hercdc  poiTidcs 
aut  pro  poileirorc,quia  ialfus  hcrcs  d\,ita xquum  cll  m«liorcm  cllc codiuo- 
ncm  fideicomiilaiij,  c]nam  veri  hcrcdis  in  fiildkibus  acquircr.dis,cx  quo  tcm 
poremoraper  hctcdemlada  eitin  rcftitucioncfidcicomifli,  nc  alioqui  pr(i- 
lic  hercdj  fua  fi:uihano&:  fidcicommitrario  noceaccontravoluncaccm  celta- 
tocis,quodproculdubioeocnircc,  fi  firndhisex  hcredicacc  fidcicommiilaria 
poft  hcrcdis  moram  pcrccpci  inwfticucioncm  non  vcnirenc ,  hcilquc  coiitc- 
ftacxampus^pc6>aiidum  6c  cxpc6kaiidum  ciTec,  quod  plcrumquc  pet  con- 
tumaciamfic  tcrgiucrfationcmhcrcdis  m  longiorcm  dicm  di^ertut. 

ERRORIV. 

pefruUtbHsheredittitufUeUommiJfarUinTreheUumi' 
■     ;    '  "  ^'^incomputMSl     '  . 

l't  rtRErtTi  A"  ifriigi^iiift"MteVVaulfam'rc(bt^^  fidcicomifli 
8>:  imputacionis  m  quartam;mulcacnim  imputantur  qua:  libn  vc- 
n;unt  in  rcftitutiortS,  quonii  aJ  impiitationc  fufficit  vt  id  de  quo 
agitur  heres  habcac  ex  iudicio  defuu<[}3  &  canquam  hcrc$,non  na- 
biturus  fi  hcrcs  non  fuillet :  ad  caullam  ver6  reftitutionij,  neceirc  cft  vc  id 
quod  in  relbcucionS  venic  fit  hereditariu,ncc  nifi  hcredicati  accepco  lcrri  pof 
m.  liidc  fic  vt  firudhis*  \  vcro  hcrccic  cx  hcreditacc  pcrcepti ,  non  vcnianc  in 
fidcic6milrariahcreditatis  reftitiitionc,  vt  proirimo  capitc  diccbamiis,  qiio- 
iiiam  vt  Vlpi-mus  fcribit  in  lah  fdtkwnmtffttrtA \%.  d  C.Trr^*//.quocic$ 
quisrogatuscfthcreJiutcrt)  rcftituerc,id  vidcturrogacus  rcddcic,quod  fiiit 
bcredicacis,  fru^^us  aute  iion  hcrcditati ,  led  rcbus  ipiishcrcditariis  acccpco 
fcrdntur,&  tamen  frudlus  omncs  ctiam  citra  moram  "pcrccpti  in  quartam 
ilpputantur,  fi  pod^  parccpti  fin^cx  iudicio,  &  voliuitacc  tcftantis,  quod  c- 
iicnic quocies hcrcdit^spcr  fiddcommiffum in dicm aut  fub condicionc rc- 
li^a  clt.  ^hin  ll  ^ururri  aut  <juo4  fcre  jdchi  eft  pra^iciui  die  fidcicommilluiti 
Llf  lcu^iis  mediu  tS i^bie  petccpti  magis  ex  nejuigcntia petcnVis  quam  tx  itt» 
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dicio  deiiin(5U  percepri  videntur,  idcoque  nec  impuuncur ,  lcd  perinde  acfi 
nulli  percepti  cllenc  fideicommiiruni  dedudaquartareilituccui  Lmuher^Hd 
dnobus  ii..i'fi heres.  n.ad  5.C.7  rr^f //.Qupniani  autem  purajliafideicomil- 
fe  hoJie  perrara  rui!t,iiiluJque  trequetius  cll  quam  vt  heres  luic  {criptus  liuc 
leg.timus  hcreditaccm  polt  morccm  fuam  li  Unc  libcris  decelicri:,rclticuere 
rogecur,  accidic  (arpenumcro  vc  fideicomn iJirum  nulla  deduda  quarta  relli* 
tuacur,quia  ftudkuum  medio  cemporc  pcrcepcoiu  ratio  ca  copucacioncm  m- 
ducitqu.r  TrcbcUianicam  abforbeat:  idcoquc  folet  quarri  quot  aniiOriS  fxu- 
€t\\SQ\  rci  iufficiant.  Et pragmaticis  placcc quinqucnnij  ttudus fu/Kccrc  ,x« 
(limacis  fciliccc  fiud^ibus  ad  modu  vfurarum  qiuncunciu ,  qujr  ycclimo  dcr 
mum  anno  xquar.t  (orcrai,  quauiloqiiide  Treocllianica  quaicaduiaxac  poi 
tiocft  h^editadsrcftituendj:.Na&  quinqucnniu  parsquartaviccnij  cl\,eai- 
dcmt]*,  proporiionc  fe  habct  ad  vicennjm,qiu  hcrcditacis  lelucucnd^quarca 
portio ad  totamhcrcdicat6,(ed  cuidctiflimus  hiccrrorelt  pragmacicoiu.No 
cnim  quarta  foU,camc|i  incc^rl&  iUibata  cx  fidcicomillo  iiabcre  heces  dc* 
bec,  (ed  eciam  quarta'  hu(I^us.<i.f  y?  heres  i.ii.Djtd  S.C.Trebell.l.i.C.eo.i.Pd 
fintdnui^.i.vnaefi^uis  D.de inojf.teJitim.&c  (\\i  de\Y.  adie.ivortis  l.<^Mdbo* 
nisi^.§.fru^Ms  D.adleg.fMlcid.  Pooinde,  nill  meame  tallit  ariihmetJcaJexcw 
nij  inccgri  ac  prxcerca  triu  mcullum  Ituiflus  habcrc  hcrcs  dcbec ,  vc  TrebeK 
hanu  induc.itur,quomodo  prudcnccs  ance  luUinianum  loqui  foicbanCtid  ef^ 
vc  coca  heredicasex  fideicomidb  line  vUadcdudbouc  icllicuatui  >  iuxca  cani 
fruftuum  arftimacionem>iult3m  lanc Sc  tacioni  adprimc  conlcntaneam,qu^ 
confticiiiturcx  vfuraru  quincunaum  comparauoncNi  quoo Vlpianus  in  d^ 

§.vnde  fi  ^«//jtradac  dc  dcceuio,cxcpii  potiiU  qoam  calcuh  caufladii^u  eil^ 
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E  R  R  O  R  QJ^  IN  T  VS. 
2>f  iure  /iberorum  prtmt  ffradttt^  vtfiruRus  it fe  ferteftos  in  TrebetisO' 
nieanttfnpktare  non  eogantur, 

A  ||iflfl^Q/f»>f«  I  N  G  V  L  A  R  E  iusefl  liberorum  primi  gr.idus :  Impcratoris 
•^Sp  «EJS  Zenonisconltitutionemtroda(f\umin/.f«^rwK^  6  C.adS.C, 
S        T rr^r//.  vtnoii  iicutcxteripogantur  impub  iriTrebclJia- 
fSjiI\e  A  (^jCT  nicam  (tu£Vus  a  le  perc^ptos,  Ted  pricjpuos  t  os  habeant ,  & 
^j^P^P^  cx rebus iplishereditarjisquadranrc  fuum  efHciant,rc]iquu 
totiiis  hercditatis  dodraptcm  reftitiianc.  Cuius.conltitucioiiis  aauicas  vidc» 
turinpiomptuelle.Nimitum  iis  ^rfonis  ,qnjr  fa.-  guinis  vinculo  tcltatori 
func  coniundliores,  vjfum  cil  hac  in  rc  fauendum  cllc,  vt  meliore  quam  hcre 
des  cxicii  lurc^c  conditione  fruaniur.Sed  tarii^ dcflcxit  acquicas  illain  fum- 
mam  miquitatc  ex  ertore  incerprecu  &  pra^maiicoru.  Nam  ciVnj  hcdiepai^ 
fim  coiuicvcamur,  vc  liben  fiuepnmi,  liucfcquctisgradus  fi de leftitucjida 
hcrediuce  rogati  lint,duasquartasdctrahai,ade6  vc  nec  i  tcflacore  ptuKibc- 
li  pofnni  ne  dccrahat  fi  in  primo  fint  gradu,  cxiure  pontificio  quod  cxiat  i» 
fap.  Raynuttuj.cr  ^ap  \R^a^waldus.Extr.  de  tepa.Kemo  non  vidct  quam  ini- 
quu  fit&:  ablmperacorisir.ece  aiienufi  libcris  pnmigradusduplicc  illacjuar 
ia,aut  vcn.clKisdica^trictc  pro  lcgitim.iA'  quadratfi  proTrebclIianica  con- 
ccdamus,  ac  practerei  rra<5tus  omncs  mcdiq  t6pore  percepcos,qui  Trebelliap 
n»ca  n6  mo-^6  iquare  ponjiiC ,  /edcciam  fuperarc.  Ita  cnim  fit  vt  fcn^^cr  ha 
bituri  linc  adnnnus  fcinilTem  totiusHeredicatis  vJti^a  fru«SVus  cotiusaflis,  re- 
iiqua  yei6hcicdjta5,idcitfcuii5  dmitaxadidcicommiflarjoielinquatur.  Ec 

camea 


ttmen  apcrti/nma  in  concrariu  Zenonis  vcrba  funcvoleJius  vt de  rcbus  iplu 
ieredJtariis  dodran&/TKfic6inJllarioicl'utuatur.  Aha  jgitui  icx  qujfrcnda  cft, 
^uar  Ijbcns  primj  ^radus  Faueac  tatione  hutiuu  ,  qu.im  Zcnor.is  coltitutio, 
<jux  in  fideic6mill.injOiiium  violacur.NacjuJcam  lic  intclljgurt,vc  dcdudta. 

f>ri  is  kgitJma  dodrans  eius  cjuod  rupcrclt vcniat  111  hdcicom  lliini,  ancrtc  ca 
umniantur,  &  vim  faciuut  veibis,  no  ob  id  {oKim  tjuod  in  Zciionjs  lcgc  ni- 
hil  clk, cx quo  pollit  coiJci  pernuttei  da  legJCJn^.c  cu  trcbellrai  .ica  dccradio- 
nt.  Sed  caam  ciuia  cuidens  dl  verba  ilia  SeM  de  ipfit  relms  hereeiimnis  dodtas 
refiitHmtkr  huc  lenium  habere  vc  reru  hcreditarjaili  uiiiilluiac^id  ell,omniu 
quas  teftacorinheredicacercliquic,dodratc  fiiiejcommi/ldfio  rclhcui  opor- 
teat,  quod  non  ficiet  i\  legiama  pciiis  dctraheretur.  Dcnivjuc  (cimllcm  in  cf- 
fcctu  pro  dodrante  fubftiiucre  nemopollit  falua  vi  d5c  proprietatc  \  crb(jruni, 
ac  Imperatoris  voluiitatc.  Pc.rfcrtJm  c:im  pr^cedcntia  illa  vt  omntkw  modu 
retentA  ^u^tapro  Mttontnte  Senatnfcon/Hitt  Trei^eltiani  de  tpfis  rebm  heredi^ 
tarits  dodram  refittiMtHr,ollcdAZ  fatis  de  eoquadrantc  incclligj  legc  dcbcrc, 
iccmquede  co  dcxlricede  quofic Senatufconrultu  locucu clLAtcju:  Swnacuf- 
colulcu  dat  hctedi  qua  'ricc  touus  aflis,licui &  fideic6milIano  dodra  tfi  to- 
tius  aflls,  non  aut^eius  quod  /iipercft  legiuma  dcdudla,quia  ucc  camdi.pli- 
cisquartacdccractioni  Senatulcon/ultu  ;^ouit.Non  igiturca  Zcnonismen- 
t6  fuille  dici  poteft,  vt  cum dodrante  fideicomiHarJo  rdtitui  volucnt  qui  no 
uili  (emillem  cfficiac  CcfTance  porrb  Zenonis  conItitutioi>e,6c  libens  primi 
gradus  mult6  fauorabiliiishabjtisin  duplicis  quartar  dcdudionc,nihil  aljud 
uipercft  nili  vt  cx  iure  conimuni  fru^lus  omnes  quos  medio  tempoie  pcrce- 
perinCjin  trebelhamcam  imputcntur.Qubd  li  obiiaas,ita  tuturu  vt  iibcn  pn 
■ligradusnulluhabcantpiiujicgiu,  liquidcm  hberisquoquefccjuenuu  qra- 
duu  eadem  duplicisquartar  dedudioindulgetur.Rcfpondebo,  :d  quidem  e- 
gille  Zenonem  vc  hberos  pnmi  gradus  pnuilegio  aliquo  afiiceret ,  lcd  ita  ca- 
mcii  vuncfideicomiflariointouushereditatisdodrate  iniuna  ficri  paterc- 
tur.  Itaquc  induc^bj eo  pcr  errorem  interptetu  qui  pouficij  iuris  coditores  fe- 
jclieru :it,vt  non  nui femis hcreditaus  fideic6miflario  faluus ertcpoflit  li  K)i- 
tc  ftucius  aut  nuUi,aut  pcr  cxigui  ab  herede  percepti  linc,£rquu  no  cflc  vc  qui 
cocAfudiminuuonempaucur  ciusporcionisquam  ex  fideicommillo  illiba- 
tam  lubeic  debuic,iuns  communis  auxJio  priuctur,li  forte  ftuctuum  pcrce- 
pLorum  &.  impjundorum  rauo  fufficere  poflit  ad  trebclhanicam  ab/orben- 
dam,  vtouJ  m  vnograuatur,  quemadmodum  eft  in  pragmaucorum  brocar- 
dico,in  al  10  releuetur.  Et  fane  quod  Zeno  voluic  mehorcm  clfe  hac  parct  c6- 
diuonem  liberorum  primigiadus,quam  cxteronim  dcfcendenuum,ideo  fa 
ftum  cft,  quiaca:tcrorum  dcfcaidenuum  non  meliorem  eflc  condidoncni 
volujt,  quam  extraneorum.  Permilfa  igitur  de(cendenubus  liberis  fequcii- 
tium  graduum  .'uplicis  quarta:  dctradione  non  fccus  ac  hbens  priminra- 
dus,  nihil  hc  coi.tra  Zenor.is  inencem  li  liberos  pnmigradus,  jxrrii  de ac  c» 
tcros  dciiendenccs  ad  ius  communercuocemus,quod  aitincc  adperceptos 
frudusiij  crcbellia  ijcam  imputandos.  Sufficit  enim  vteuam  hodie melioris 
coudiiioiui;  lint,quamextranei  heredes  fiduciarij,  quibus vtic]ueduplids 
quarca:  dcttshcnda:  lus  licnegatur.hi  eo  untum  Zenonis  conftKutioni  hoc 
rcf]>cdu  derogacum  eft  qubd  melior  fada  fuit  conditio  inferioris  gr.idus  de- 
icendeiir:uni,quam  extraiieotum,qua:  tamen  ex  Zcnonis  Iege&  mcmc  par 
arqual.s  cifc  debcreu 
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Li V  D  liberoru  pnmi  gradus  priuilegiii  efle  creditnr ,  eadem 
Zenonisleceinduftum,  vtprohibcn  nonpoflint,ne  ex  hdei- 
.  c^mflbrelticuendzheredicacis  Trebcllianici  dediKant.  ttU 
I  enim  hoc  ipfum  expce/Iim  Zenonis  legc  non  cdcinecur ,  ciVni 

  _    ,1  umen  nolaadt Zcilio co^libMox prinii  eradus ,  vt  fhidas  k 

jemedioteiiTpore  percepcosimpacmmaisbdlimiica^odchoCtt^^  m» 
^merit vel  iullerit,  multo  n>aeis  crodoiMlateft  noluiile  vt  ius  habeac  cefUaaf 
prohibendi  dedu^onftcrebeTltanicar:qtix  prohibitioeflec  iis  long^damno- 
hor.  Eil  enim  mulcb  gfauius  nulli  quam  cx  Fru(ftibus  cdficiendam  trebefliap 
nicam  dcdnccre  pofle.Sod  non  fuit  cur  Zeno  id  cxprmierer,  quoniS  iis  t^po- 
nbus  crebcllianicx  dedadio  prohiberi  no  magis  pocerat,  quani  falcidia?,nec 
extraneoqiud^  heredi,  quia  lure  publico  vtraquc  debebatur /.  <jHodbonu  ^ j. 
§.i,Duidl<^.faIc.?U3bide  n6  poceracpriujiegiu  ua  coiicipi  vc  liberi  primi  gra 
dns  ptohibicioni  crebeUianks  pati  n6  cogerencnr.  Sed  ciUn  ica,  ios  ctemne 
cdkneadedu£boperMlofiimputationeesdixleceCtt^fic^  fruAi- 
busperceptum  foret  quanumi  fuiticere  poflec  ad  quarcam&  quart^  Iru^Ha^ 
noliiicZeno  libecos  primigradus  eo  iute  vci,  nec  li  ceftacoi  idipsu  expreflim 
prTcepiflec.  At  quoniam  nouella  Iitftiniani  tonftitHttone\,  di  Mrtd.&  f*/c$dt 
r4^.z  hadlenus  iuri  veteri  dcrocatu  cll,  vt  hodie  prohiberi  falcidia  poflit  tta- 
^pauUatimeoiureadtrebeiTianica,  licetluftinianusnihil  de  trebelliani* 
ca  dixeric,  cceptum  eft  induci  expriuilegio<^uodanceapoiitumetatin  iure 
c6miini»ninUberispiunig^ndi»eaprohibitioviiee  habcve  nfiqui  poifti^ 
In  qttoveceorne  pfiaile|iomhoc  ab  mcerprecibasflc  pragmaticis ,  poijdi 
qn^^Zenone  auc^IuitinianodacCivideacar.PrimihD,quiafl  rummoiur#> 
agatur»nonpatoquodde  falcidiaprohibita  confticucum  ei\ ,  ad  trebeiliani* 
cam  produci  dcbcre.  Etfi  eiiim  vtraquc  iure  publico  debetur,  falcidue  camcn 
deducendjeprohibiuoin  eo  minus  odiofi  eft,  ctim  ab  eo  fadta fuit,qui  non 
crrans  in  modo  fubftantijc  fuae  jcftimando,rcd  exprefla  dcfignationc  iuflit  le- 
gata  in  folidu  prxiiari  (hoc  enim  lufliniani  lcx  omninorequirit)quod  credi- 
bile  ell  ceflator6  compercum  habui0e  poj&,id  ficci  fine  damno  heiedis  >nec 
&nt  hnao  heiedi  fiitari  hecedsttc6£cenim  ]aftinianiciibiti$<  nmvkknf' 
m  ktm  tft  bnmfimdi  Ittttditmt  (<^ift<|a&de  cb  lucro  loqui  videcur  quod  om^- 
ics  fentiac  n5  cam  in  percipietido,c|uam  in  pidaifcfMfc^  vt prcccdCcftdemd^ 
ftTlic)Ac  prohibicio  trebclfiauicz  dire€^  fit  cdnoa  ^iitoricarem  StnataCtott- 
fulti ,  quantacumqite  fit  hcreditas,  &  quantumcnnque  teftator  patrlmonij 
fui  modum  fcuiiile  proponatur,  quoniam  qui  prohibet  trebelbanicam  id  a- 
^tvt nullfi  commcxium  ex  iiereditatcpenes hcrcde remancrcpoflit ,idque 
omiSino  aflcquicur  fluepacrimonij  fui  modum  iciuecit  /iue^noraoeriCymua 
nnUp  cafii  fieri  poceft^  adnuila^ohi&liipbe  tiaiBamiti  tmi^oii^i^ 
bc«,quemtamcnfUttfihabcwiffliiW^  is  qulMcidiamcKlr 


|^CiS(tedaoaKpo;^'ti|^eft,  auti^^ 
siinor6  (^tti^b.  Quil  etii^ 

dantciuracm.&iraMBcaqnandtacefSacisfieri  poteric  voluncaci  ceflacoris 
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ant  fexantem,aut  quam  aliampoitionera  habebii,cuius  fpc  &  comtnodo  aU 
lcdhis  non  recuictdelatam  libi  ariire  hcreclitate,quod  vnu  legis  iaicidi^pro- 
poiitum  hiit,quamuis  eadem  iexquadr4tem  in  e4rem  oninimodo  lehjiqui 
voluerit.  Taceo  qxiod  lex  corredloria  non  facilc  /Itra  hnes  fuos  ei^  extenden- 
da,aha  veru  eft  faiadia qux  cx  iegatis  dcducitur,aiia  quar  ex  vniuerfali  fidei- 
commiiro  hereditatis  reltituendjcretineturJic^t  vtranique  faiadiam  dicere 
fblea.ntlureconiulti,quoniamh2c  poiliUam&  ad  lihus  cxempliim  indu^^a 
elbCxtcrum  ix)n  eodem  in  omnibus  iurc  vtramque  cenfen  apparet  fatis  ex 
li»  fftATtMm  91  D.ad le^.fnlad.  &  ex  iis qua?  dc  tota  eius  legis  icntentia  dud- 
rnus/i^.6.C«wif^.Ecquamuis  eadem  vtnufqueratioclIet,non  tamen  id€  ius 
iii  vtraqueconllitutum  viden  pollet  permilla  vtriuiquc  prohibitionc ,  quia 
proKibitio  falcidix  coiKclfa  facit  quidem  vt  fieri  pomt  ne  quJcquam  ex  he- 
rcditate  c6modi  heres  retincat  iil-ortd  hercditas  non  lantum  oncrata  iit  le- 
gatJs  fcd etiam  cxhauila : (cd  non  fadc  vt nullocafu nullum  lucrum  ex  herc- 
ditace  fpcrare  pofTic ,  li,vt  diximus,ex  cuentu  appareat  hercditaccm  ,ncqiie 
exhauilam  legati»4MiiIe ,  neque  oneratam :  aut  oneratam  quidem  fuiile,  led 
noii  tainen  exhaultam.  At  li  trebeliianicx  detrahendx  pronibitio  permitte- 
rerur  ,  non  folum  a  commodo  omni  hereditario,  (cd  etiam  ab  omnis  com- 
modt  fpe  omni  cafu  heres  arcerctur ,  quam  tamen  fpexn  ei  faluam  ellc  pn- 
blic8  vtile  eft  vel  ob  hoc  ipfum  vt  ad  hercditacem  adeundam  inuilctur.  ttfi 
enim  eadem  liiftiniani  conllitutione,quae  tdtatori  lusdcdit  falcidiac  prohi- 
bendap,indu<^iumetiamcilytrecufantc  hcrede  adire  heieditatem  poflit  fi- 
deicommitrariiis  vltro  adire  (qus  resnon  tainiim  Pcgaliani,  iedetiam  Tre- 
belliani  icnatufconfulci  aucontate  magna  ex  parte  fiiltulit)tamen  vol6tc  he- 
rcde  nec  recufmte  adire  nihil  a  luftiniano  innouatum  cft,vt  docuimusj  lib.  5. 
'  Cowfff.Proinde  illud  ex  iure  vctere  adhuc  fupereft  vt iqui/Timum  fit  hercdc 
qui  paratus  lit  voluntacem  defundti  agnofcere ,  &:  ci  parcre ,  aliquo  pra^mio 
aut  laltem  prxmij  (nc  aliquainuitari  ad  adeundum,  aut,vt  rediiisdicam,  n5 
vique  adet>  iniuriose  haberi,  vt  nullum  ex hcrcditate  adita  commodum  fpe- 
rare  vnquam  pollit.  Qiu>d  fi  quis  malit  cum  interprctibus&:  pragmaticis  fic 
{entire  vteadem  luftiniani  conftitutione  nonminus  quatcac  trebellianicac 
qu^m  falcidiar  detrahendx  prohibitio  permilla  intelligatur  ,eueniet  vt  iam 
nihil  lit  ex  quo  poflit  induci  priuilegium  hbcrorum  prinii  giadus  ne  prohs 
bitioncm  eiufmoiiipati  co^antur.  lam enim  diximus Zcnonis conftitutioii^ 
nih]l  de  eo  cauiflc,  fed  tantum  dc  firudjbus  hereditatis  in  trcbeliianicam  n6 
impucandis,  propterea  qu^>d  iis  temponbus  hercdum  omnium  quantumh"- 
bet  extraneoru  comuneiusillud  crat  vttrebcilianicaf dccrahend^  iuspcrt©- 
ftator^  iiseripi  non  poflct.  Qupimmutato ,  &:  pcrmifla  hodic  crcbcllianicx 
prohibitione,  non  p^teft  iam  ex  calege  argumentu  fumi  quafi  noluerit  Zc- 
no  liberos  primi  gradus eiufmodi  pcombiuone  ardari ,  quos  nec  voluit  cogi 
pofle  vt  fruduscxtelcantisiudiaopcrcepcos  in  crebelhanicaimputenc.Qm 
cnim  fieri  poflfic  vt  videatur  cogJtallede  ptiuilegio  concedendomcarecju;c 
luiiue  c6muni  nitcbatur?  Crcc^ibile  potins  eft  Zenoni,  fi  eotcporelibcroiu 
primi  gradus  priuilegiuui  jUu J  fuillet  vt  trebelljanicar  prohibiiione  pad  nd 
cogerentur,non  aliud  quoque  priuilcgiu  iis concellutum  fuifle  de  fru£bbu$ 
iii  Trebelhanic4  non  imputandis.  Tritu.n.fcKcquc  didHi  cft,non  efle  muki- 
plicandapriuileGiavt  a  lurecommuni  quam  minimu  fieri  potcft.recedacur. 
Dandiui.ubeiJsprimigraduspnuiJegijc]uoUad  ficu^kus  no  imputandoi  ap- 
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tmec,  ratioalia  noii  ftiitquam  vci  ne  Jii  omiiibus  pan  cu  c^eiis  temotiori- 
ijusmre  ccnlcrentur.  Qua:  racioceflat  aiio  priuilegio  indatlo  quodmuU6 
xnaioris  momenti  eil,  vc  crebellianica  habcrc  dcbeani  etiam  muico  ceftatote 
quam  abj  rcmociocesnohabcreiit.Cu  igicurcx  Zcnonis  conilituiionc^pnui» 
legiu  lioc  uuluci  nequcat,confequens  elk  vc  vel  ex  lultiniani  uouclia  lcge  loI 
ligacur,vel  prorfus  nuliu  nc^cqui  lex  iiia  quae  foJcidur  prohibenda:  lus  celta- 
tou  dedic,  generalis  ell,  nec  excipit  hberos  primi  gradus.  Nuliu  cTgp  ipforu 
hac  parce pnuilegiu  ell-tateor  pacrc  faceie  non  poilc  vt  iiberispriiiiJ  gradus 
legiuma  non  deljeacur,  cofq->  iulla  qucreiac  caullam  habere  ll  no  ca  poruonc 
eiZCf  fi  u<Stii»  ex  hcrcdiuce  auc  ex  reru  hcrcdicariaru  iluftibus  conlcquicur, 
tu  eua  cu  Fuerunc  inrticuci  ii  de relticuenda hcredicacc  rogaci  linc  /. P^inU- 
nus%.%*v,M ft (juu.DM tnoj.nfi.  Sednos  dc  trcbcilianica  ioquimur,  non 
ile  legitiiua,  ex  eoq-,  magis  apparec  quod  volumus,  Zcnoncm  in  d.l.tHhemus 
no  pocuiifc  cogitare  de  iiidufccdo  hbecis  primi  gradus  priuilegio  ilio  vt  Tie- 
bellianicx  detradio  iplis  piohibeii  non  polIet,hqaidc  eo  tfporc  ia  illud  ob- 
tinebat,  non  (blu  ui  libcns  primi  ^adus,fed  eui  in  infaioru  graduu  defcfi* 
<ienubus,(imod6primu  locii  in  l^amihatcner^cparenubuspracmortujs  auC 
eraancipatis,  vt  inuito  cdS  par6tc  iegiumi  integra  eiu/qi  fiuftus  iuberc  de- 
l>etcnt.  Nec  proinde  locus  lupcrcrat  quacltioni  dc  tret>eihanica  an  prohifc>eri 
pc4fec,cu  inaudica  efletprudencibusm6uoduphcisquart2E  decrah6d2,vc 
coitac  ex  d.$.vnde (itptis^  6i  I.  tfuayntfua  io.C.adler.falcsd.a[nCqi  innumeris 
iu^s  locisuic  quoni4ead6  porcio  eiac  qusc  fiho  pro  legicima  &c  heredi  pro  crc 
belJjanica debcbacur,id  eit  quarca  pars  herediucis,nec in  ea  miiuls qiiam  iii 
lianc  fru<2usmedioccporepercepti  impucabancur  d.^.vndefi  ^His,(^I.mulier 
htres&^.cit  propenereeur.DjtdS.C.T rehell.  niiiil  intercrat  an  Icgiti- 
ma  an  crebeliianica  dicerctur,  njaiorq^  ratio  erat  vt  trei>eliianica  dicerecur, 
qiua  comuni  hercdfi  omniii  nuc  non  iit)eroru  proprio  percipiebacuv.  Certu 
aut^  eft,c6curr6tc  in  eadfi  pcrfoni  dupliaiure,vno  c6muni,aho  fpcciaii  prq 
ualcrc  c  lUlfam  iuris  comunis  vel  hoc  ipibquod  fauorabilior  efle  cxiltimatur. 
ifi  eo  igitar  folu  faucrc  libcris  primi  gradus  voIuitZeno  &:  potuit,vt  frudus 
in  trebeiiianica  nojmpuuret,  no  eua  in  co  vt  quarfx  dcttahcdje  vei  muito 
patre  ius  iubcrct,  quippe  qiiod  iam  lialjebit  ex  duphci  capitc  ,  &  tanquani 
neredes  propter  autoricatc  S.C.Trebeliiani,&  taqua  libcn  liue  prinu  gradus 
elTcnt.fiue  interK)ris,pro  Icgiunia  portione,qua  hberis  rclinqui  a  parctibus 
neccifc ell.  Non.  n.  potecat tacere  teltator  qum  leges in  fuo  teilamcnto  locu 
habcrenc/.  non pcteji ^yde  le^.u  Qiubus  cofequens  videtur  vt  poftquim  ca> 

SEu eft  iiidoci  r.ouo  eirorc magis  q,  lurc,  ius  iflud  duphcis  falcidia  deduceu- 
;^  notantu  in  Iiberis  priwtigi  aaus,  fed  in  CTtcris  quoq;  defcendctibus  om- 
;iibus  inllituUs  &:gtauacis»  noii  modo  ccilct  racio induccdi  pnuilcgij  de  fru- 
^ljbus no impucadii, vt proximo  capitc di/putabam*,(ed  ctia  Ihusquod  no- 
ftri  jncerpreccs&:  prrtgniaticiiilcl6  liberis  piimi  gradustiatu  volunt.vt  fa ici- 
dii  trebeUianici  dcduccre  prohibcri  no  polfir.t,  quonii  iis  plus  qua  faus  c6- 
fultu  vidcri dcbct cx co quod  Lgiciini mccgra  i.abenc,cimc}i  luitii.iani  cofli 
tucioneau^ta,c6mucacoquadrate)n  tricnte,&:  prxtcrea  trietisiiudlus,  Lcct 
iis  trcbcliiar..ca  quoq>  dcducerc dcTiegctur  piopter  pacris  prohibiCionc.  Nc- 
que.n.neccile,  neq\  «quueltcotpriuilcgiisoi  naci  Lbcrosprimigradus,nou 
LA  im  concra  luns  comunis  racior.c,ied  ctia  contra  volutace  patrisqui  toti 
fu.iu;  herc4'Cacem ,  quantumin  fe  fuit  ,  hdcicotninilano  rellitui  voluic. 
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naeexcraiieusfideiconimiirarius  ric,riue  aliquis  ex  ipiius  grauau  defccn- 
dencibus.       crnm  iic  ciillmguunt ,  ajjertd  uiepuuiu,  cdm  Zenouis  confti- 
luuo,i]ua  nioucntur  vt  'TLcbelljanicam  piclLbeci  r.on  pollc  puienc ,  cam 
«juoque  cafum  comulcUacui  t]uo  filius  a  patre  vel  macie  uilliiutns  loga- 
cus  lit  iiepotibui  vel  pronepocibus  &  cxtens  deinceps  rcftitiierc  heicaji;^. 
tem.    OoHtics  forcallc  iuia  illa  omnia  cju«  diximus  duplicis  faJcidjur  ccdd- 
'   ccndx,  &:  amphons  kgitimor  cum  fru^tibus  confcquendar ,  non  efle  propria 
liberorum  primi  gradus  >  icd  communia  hberorum  omnium  in  quocunique 
grttHuconltiiutocum,  ideoque  nullum  pnuilcgium  fore  hberoruni  primi 
gradus,linon  hoceuam  admicumus  vt  Trcbelhar.icz  decradbo  iis  prohibe> 
fi  non  polHt.  Sw^d  nos  huic  obicciioni  iam  fatisfecjmus  ad  fincm  capitis  fu- 
pcrioris,  cumdiximus  nu  tuHlc  Zenonis  propohtum  vt  meliorcm  faceret 
cor.djtionem  hbcrorum  pnmi  gradus  quam  remociorum  ,  nili  quatcnus  re- 
motiorum  idem  juseilcc  quod  extrancorum ,  ac  proindc  au(^o  csrteroium 
qu(Xjuc  remoLorum  iure,dai6que  iispriuiicgioquod  extranei  heredes  non 
habent ,  nihiloiiiagisconfcquens  fieiivt  lilorumetiamqui  in  primo  gradu 
fonfticucifuntHisaugerj  debeat,ne  ai>oqui-  priuilegia  augeancur  &:  u  ul- 
tipliccncur, non iohtm concra ius  commui^c,led  etiam  pra'cer  icgiilacori( 
volu:>taceinv  Scd  ctii  pro  explocato  c-nct  Iiberos  primi  gradus  priuilew 
gioahquodonaiKioiicilc,  quovi  nonputo,  au  non  fatis  magnum  priuile- 
giumilHidclIeiquodziiCcrprctcs^  &  piagm atici iis conferuatum  volunc^e- 
tiam  poH^aniilam  dupljcis  falcidia:  dccra<5Vionem,vt  non  inngis  cogan:ur 
fruchis  a  lcpercepccH  in  lcgietmam  impucare,quam  li  Trei>eIIunicar  dunta> 
xac deduceiu!;e,  vc  Zenoius  cemporibus  lus  haDcrenc:'  Cur  illud cciam  adde 
mus  vc  Trebclhanicam  habcrc  dcbeaiitinuitopatrc?  Pracicrtim  cum  legir 
cimaiu, in  qua  I^di  non  poniint,  necin  eius  frudlibus  >  habeanc  au^iorem, 
&  proqua  iraiue  cnencem.  Supcreft  igicur  vtquo-^  incerprctibu&&  pragma- 
ticu  placct,  Trcb>cllianic^  dcduftioncm  ,  libens  priini  gradus  ex  puuile- 
gio  prohiberinonpotfc,c^ccris,liue  libcris , liue cxcraneis  hcrcdjbus  iiir^ 
communi  poflc,  faceamur  cCfe  vcrunquc  non  modo  linelcgc,  fcdeciam  linc 
cacione. 

ERRORSEPTIMVS. 

On  id  agemushoccapitevtinueteracumiiium  prflgmati- 
corum&  interpretumerroremrcleliamus  ,  quo  mdu^ra 
vc  ht>eri  a  parencibus  heredes  reli^i  &  de  reftioueiKU^ 
in  diem  vei  lub  condiaone  iiereditate  rogaci  ,  duphcem 
falcidiam  dcducanc ,  vnam  pro  legicima  qux  hodie  pro 
numero  iiberorum  criens  eft  vei  (emis  poixionis  ab  incer 
ftatocontingencis,  alceiam  proTcebeihanica.  lam  cmm  acot  tantifque  vi- 
lis  confucaca  pridcm  &  explofa  elt  ilia  opinio,  vt  in  eo  ioj-igiorem  opcram 
|>ol>efc  lupecuacuum  elle  yideatur.  Innumen  funtauhs  ciuiiis  icKi  in  quibu9 
vicjkastraaati  de  fihoanftituto  ac  dereibtuendalieredicace  rogato ,  nec  ca- 
pjen  nili  vnius  falcidia:  fierj  mentionem ,  vt  in  /c^.  Papwuinuj  8.  $.  vndt fi 
pHts.^  f.  mfmmtjlf€.(^  ^.fi      $mpH^j,D,4e  tneg,  tefiim,i,f9hertdi  41  .f .«« 
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filiM,D.de  vHlg.(!rpmpiU/Hhfht.l.^udm<jMmio,Cjul  leg,falctd.l.tmhemm  6.C. 
adS.C.TrehlL  Scdqui  de  dupiici  quarca  decraheiida  loquacurlocus  nulius 
cll,nc  vnus  quidem.  Scio  pollc  tieri  vtex  eodem  teltamencofic  faladia  cx 
legatisSc  trebelitanica  limuiex  tidcicommillo  vniueilaii  detraiiaiur  ,  vc  in 
/  i.C^  ^.D.ad  S.C^Trehe/LScd  id  tamc  ica  ht  \i  vna  taut.im  quarta  cx  dupiici 
illa  dctra(5bone  conficiacur,vc  Vipianus docet  ni  l.i.§.pen.  eod.Scio  ctiam  in- 
scrdum  accidcrc  vcnon  iegis  taicjduc,  (ed  altcrius  iegisratio  tadcnda  lit ,  vc 
puta  fi  patronus  cx  afle  Iiercs  inttitutusFucrit,  6c  purc  quincunx  lcgatus  iic, 
^Jc  fub  condicionc  aliquid  fupra  debitam  patrono  pai  tem ,  qno  caiu  ratio  ^ii- 
cicnda  cll  icgis  Papiac  qu.x  patronos  vocat  non  legis  taicidix  i.i.^.penu/e.  Z>, 
fi cui pltts  <}UAm per  leg.fMcid.Scd  ciini  id  cuenit,  iex  talcidia  cellatjnequc  c\i 
alialcgcconcurritadaugcndamdetraikionem,  qui  fcnfuscft<<.  Ea» 
demergorationecum  aud:a  iegitima  non  eciam  falci-iia  legacorum  aut 
Trcbclliaiiica,  interfit  fiiij  iegiumam  iiaberc  potiils  quam  talcidiam  aut  tre- 
beilianicam,  nec  in  legicima  grauari  viiomodo  poflit  poft  Uiftiniani  corlli* 
tudonem  in  /.  ^uonuim  tn  priorthns  ^2.  C.de  imff.  tefiam,  neque  kgicimaiu 
cogacur  liodie  libi  conficercex  frudiixis  ,  (cdcxip/a  rubftancia  pacris ,  vt 
^dem  luftinianus  confticuic  in  teg.fHrms  ]6.§.rep/ett<mem.eod.  non  elt  dubi^ 
«andumquinfiiiograuatolegatjsautdc  teftitucnda  iicreditacc  rogaio  ,  le^ 
cis  luftinianca:  cacio  fticienda  ik,  non  vc  oiim  legis  Faicidice  aut  fenatu(com 
fiiiti  trebeiliani ,  id  elt,quin  lit  detraiienda  legitima  ex  luftiniani  confticu. 
tionibus,  ted  ita  camcn  vt  ncque  iegisfaicidicr  ,ncqiic  (cnatufconfulti  ttc- 
bcibani  ad  ampliotem  dcdu(5boncnilacicndamratia  viia  liabcattir.  Cum 
tamcn  inter  iurisciuiiis  intcrprctcsde  hoc  ipfo  contcndcrccur  anfilius  gra- 
liatusdupiictm  quartam  dctrahere  pollec  an  vnicam  duntaxat  nobiiiori» 
bus  iicct  repugnantibus,  vt  copia  fcmpcrcft  incptiorwn ,  inualuillec  eorum 
errorqui  duplicis  quarue  detralfVionem  admitteoanc,  iaftum  cft ,  vc  ca  lcn- 
tcntia  tai.dem  obtinueritquali  iiirc  poncificioconfirmata»if<^.  RayriMttmS 
(•r  cap.  %aynaldus.Extr. de teftam.  quibus  iocis  itn fane  refcriptum  cft,lcd 
tanicn  iis  vcrbis,  vt  facii^  apparcat  (aaofandlos  Pontifices  non  noui  iuric 
confticuendi  &  ciuiiis  abrogandi  gratia  iicrefcripliile,fed  quud  ex  rcce^ 
ptiocc  inccrprecum  fencentia  putarent  cam  elle  luris  ciuilis  conftitutio- 
nem  vc  filiusgrauaius  diias  quartas  detrahere  deL>crct ,  nec  dubitarcnt  quin 
falua  iuris  xiuiiis  autontate  ita  rcfcribi  oporccicc  Ex  quo  intcihgi- 
mus  non  magis  poncificio  qu^m  ciuili  iurc  dupliccm  iilam  d^adlio- 
nem  ptobari,quod  ego  muicismirantibus  ciim  aiiquando  in  Taurincnli 
AcadeiDia  'pubucd  dc  lurc  refpondcrem  non  infubaiiter  iam  olim  delrn- 
dcbam  ,  erudiciflimo  8c  acuti?iimo  pracceptore  meo  D.  lo^rtne  AntO" 
mvManutiOt  qucm  honoris  caufla  nomino  ,  feiiciter  adiuuautc.  Ncquc 
cnim  iure  conuitutiim  dici  poteft  quod  tanquam  pro  iurc  iam  ccitp.fic 
conftitutopcr  enrorcm  vlurpacumclc.  Quid  cnim  cam  contrariuni  airi 
quam  crrori^Quj.d  rurfum  tam  alienum  3  voluntatc  noui  iuns  confti- 
tucndi  ,  quam  li  lus  iilud  iam  conftitutum  &  cxplcratum  exiftimctut* 
Cilm  crgo  tota  rcmeliusdifcuflaiam  conftet  qu^m  difcrepec  ca  dupli- 
ci$  fiilcidi^  dctradtio  a  lnre  ciutli  ,  non  effct  cur  6b  cas  conftitifiioncj 
pontificias  tam  abfurdam  fcntentiam  ftqui  debcrcmus  li  piusapud  lios  iiiris 
racio ,  quam  crroris  ijiqctcrati autoriLas  valcret.  Scd iia  dlo  vt  pr agma^fci 
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volunt,  Scdjpliccmitbmdecradlionemadmictainus.    Qmd,rogo,  ftiiluu* 
dia  potcllqudm  quod  illi  :pfi  vnoore  clamjtaiu  eodemuni  cafa  hhuiii  gra- 
oatum dupLcern  poruonemdeducere,quo  u\  djc  au:  fub  conuicionc  lii  gra- 
uacus,no  1  eaam  li  purefAn  non  enmi  fauorabilior  clt  Biius  qtii  purc ,  quam 
quim  d:cm  aut  fub  coiididone  hereduacemrefliiucre  luiliiscltr  Is  iiquidcm 
nullum  aliud  exhercdjtaccrclVtuendacomodum  fencitquam  quod  cx  de- 
duciionc  Ipcrare  potolt,  cum  tamen  is  qui  m  diem  aut  fiib  corAiitione  here- 
ditatem  reuituere  rogatus  eil,  mcdi)  temporis  iructus  lucrctur  ^lccui^d.im 
eam  fentcntiam  quam  in  fupcnoribus  retutaiumus,qu2t  habet  libcros  primi 
gradus  non  cogi  eos  firuClus  quos  perceperint,m  Treocllianicam  inipucarc. 
Multo  minus  cnim  quis  dixeritcogi  cosdcberc  vcfiiperfluos  fruCbus  refti- 
luanc»qui  necabaliisexcraneis  heredibusreil:cuuniut  li  non  fpeciahter  iii 
fideicommillum  Cmtdedutii  /.tnfidncommtj/arta  18.  D.0dS*C.Trebcll.hi^o 
vel  dicc!-.dum  crac  filium  i;rauacum  millocafu  duplicem  porcioncm  detrahe- 
rc,  vel  li  quo  caluca  duptcx  iWtracVio  pcmuttenda  finc,  jIIo  potiuspermicci 
debuerat  quo  filuis  purc,quam  quom diem  vcffub  conditione  rogatus  pro- 
poncretur.  Non  jgnoroii.ccrprcccs&  pragmaucos  nol^ros  cam  dillmtl  o- 
n^s  fui  racioncm  adtxn-rc,  quod  cihn  filius  pur^  grauatus  crt,non  poiell  dici 
vtram  porcionempruUdcducercdebeaCjlcgicimanme  an  Trebcllianicam, 
quia  limul  vtraque  dcfertur,  &  conlcquenicr  aitera  altcram  prKcedit , quod 
non  timditcrcontmgit  cum fidciconmiiirum  in  diem,aut  uib  coiiditionc 
lelittumcll ,  iiquidcm  co  cafulcgtima  purc  dcbccur,  Trcbcllianica  vero 
non  prius  quam  fidcicommilfum  dcberi  incipMCid  el^,quam  dics  vcl  condi- 
tio  vcneric.  Sed  vfuucnirexhic  video  quod  ixpe  alias ,  vc  quo  fuhciiiores  pra- 
gmacici  vidcri  voIunt,colc  prnrbcanc  mcpuores.  Na  &  cum  hljus  in  dic  vel 
(ijbcondicionerogatustiiic,  non  cominus  vcrumelt  legiciinam  &:  trcbel- 
lianicam  limui  dcfcrri  &  vcriufqucdeducenda:  lus  codcm  inftanci  incipcre. 
Quandiu  cnun  fideicommiili  dics  auc  condicio  non  venic,  nulla  legjcimade- 
bccur  filio  qui  in  coca  heteditace  mfticutus  rcperitur.  Adc6  vt  intcipieces  fa- 
teancur,  quod    verum  cl^,filium  cx  allc  inlbtucum,lucc  rcgacusnon  lit,]>s- 
rcditatem  rdlituere,  fi  tamcn  mctu  xris  ahcni  hereditatem  omittcrcvclit,fo 
la  lcgitima  reccntaaudiei  dum  non  elle,  qiua  fieri  ncqoit  vt lcgitima  debea- 
cur  ci  qui  ex  toto  allc  hcrcs  elt ,  cocabiquc  «btinet  hcrcditatc;n :  ncquc  vcib 
tlt  concraqucm  agat,  cumlegitima  aduerfusaluim  ^icci  non  poHlcjfiuc  pcr 
qucrclam  inoHiciolixeilarru:nti,iiuepercondicbonemexlcge  lultiniani-  ad 
lupplemcntum,quam  contra  hercdem,idc6que  dicebatur  olim  quertla  dari 
lipi;i cotuca  lignum,vt  bnnorum  |>oi}cfIio contcAtabulas /.  ^Hodvul^o  ip«  Z). 
deifortor.poJJ.contr.t4h.ieA  contra  hicrcdcm,  &  aditademu  hcrcdiiatci^.AP^ 
pifiMfjHJ  ii.fi condtnoftt.de  tnojf.  te^am.i!)C  quidcmex  leftamciUo.  Na  cum  per 
querelamrcfcir.deretur  teltamcntum,nec  aliusqucrelam  vtiiiter  proponerc 
pollet  quam  qui  ab  inceftaco  tucrat  /iiccclhirus  /-6,  §.fi<fHtsex  htj  perfoms.ff, 
de  tnflff,tefiam.fi€n  nou  potcrat  vt  concra  eum  daretur  qui  ab  mtcltato  hcres 
cllct:iicut  dk:  hodiccondittioex  lultmrani  lcgc  ad  fuppleniej;cum,quia  ex  tc- 
ftamento  iplo  dari  intclijgitut,iJ<:ci  qui  ab  mtcrtaio  fuccellutus  eiIci>non  ni- 
ii  contca.heredcm  icftamcntiariii  dan  potctt.Eaque»  ni  fa]lor,ctli  propiiis  iri- 
txtearc,v«rarauodl  prDpcerquam  jn  d./.  Paptmanus  §.vndefi  ^«//,vlp'anus 
tra(^ansdcfihoinfticuco,non  quidem  ex  allc,fed  quod  hac  parte  idcin  eltjex 
fcmille  &heicdiC3tcni  rcllicucic  rogaco  pol\  cercuin  tcmpus ,  ncgac  pollc  eu 
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iudicium  vl!ummoucrc,c:\m,ir.quic,dcbiumporrionem  &  ciusfruftuscx 
ipiis  tVudibus  heredicaas  haberc  pofllc,<ubiicit  aucem,Fr«^//tf  *mm foltrem 
falndiMn  imputartj  no  e/^into^mtumyVt  iiitellic;ainus  quartam  lilam  portiond 
qium  tilius  naberc  dcbet  cum  6ructibus,eile  taJciciiam,id  eil,eam  qux  Sena- 
tulconrulci  trebellianiautoritatcretinetui  ex  iidcicommi^Ib  vniuerfbli,quo- 
modo  apcrcitis  iiieaJS  fpecie  Zjno  loquitur  in  dJ.  mhemtu  6.C.  ad  S.Tre-^ 
hell.won  autem  legrtimi  portionis  iure,licct  dicatur  ctii  debica  porcio,quia 
ci  qui  quarta  habcbac  oLmquocunqueiurcaliaj>ortiolegitima  nulla  debe- 
bacur » vc  conlUt  clarius ex eodem  vlp.in  $./# ^utx  imptj>ex  ett^d.Ug.  vbi  ai,t/i 
quis  iinpubes  adrogatus  iit  ex  hispciibiiisqua:  6c  citra  adoptroncm  qucri 
dc  inoHicioro  tellamento  poirunt^cpcUendum  cum  cile  a  querela,  cum  ha- 
beat  quaitam,inquityex  conftitucione  DiuiPij,&:  camen  habet  eam  tanqui 
ars  alienum  n6  canqUiim  legitimam  iure  communi  libcris  a  parcntibus  om- 
nibus  debicam,vtex  eo  appaict  quod  ibidc  Vlpianus  fubijcit,  ii  impubcs  illc 
nihilominus  querelani  propofueric  &:  fuccubuericnoneileei  tanqua  indi-. 
gno  auffercndam  quartam  illa  quam  habet  arrisaheni  loco ,  quor  tamen  pro- 
culdubio  elletauftcrenda  (i  eam  a  tel\atore  vt  legiumi  habere  intcUigcrccuc 
d  ^.memmffeXw  quo  certe  non  inelegans  fuboritur  dubitatio ,  quid  ergo  di- 
cendum  hodic  fit  au6bo  quadrantc  legidmario  &  in  trientcm  comutato.Nc- 
que  enim  iicut  olim,fufhcere  potefl:  debitx  portioni  quadrans  ille  crebcliia- 
nicusqui  fempcr  quadrans  m.inet:&:  cominiUquodinconiellbeilextrali- 
bcros  primi  gradus  licrcdfi  qui:lifc>et  cogi  in  eum  qnadranti  imputare  frudhis 
omncs  a  fe ex  iudicio  cdlatotis  perccptos,qui  tamen  in  crienccm  legicimariii 
ex  lulhniani  coititutiouc  in  d.l.fcimiu  ^6.§.repletionem^non  imputantur.Prae 
fupponimusaut6cxnoftramagisquamcxuitcrpretu  &:  pragmaticoru  fen- 
Centia  non  nill  vnius  portionis,ne  dicam  quarca*  detra^ionem  filio  grauato 
pcrmictenda  clle.  Alioqiii  non  poilct  locus  elTe  propolitx  qux  llioni.  Dubita- 
lionf  veri>  illud  facit  q\ihd  i'i  duo  heredi  ex alle  inilituto&  de  tota  heredita- 
cc  rellitucnda  iogato,nihil  des  niii  quadrantem  trel>clhanu,eiiiique  frudhis, 
Cme  ex  frucbibus duntaxat  reru  iiereditariarum ,  (lue  exipiis  rebus  heredita- 
r{j5Confe£bu,videlMtm'  illc  iudl  querelx  cautrara  habiturus,  ciini  pro  legiu*. 
manon  modb  quadrantfi  habere  debeat,icdetiam  trientc&:  trfemis  frudtus. 
Idqnc  a  contraiiofenfuconicqiicns  videcur  ei  c^iiod  Vlpianusieribuin</.f, 
vndrfi^uit^fk  tn  d.^.fi ^uix  tmpuhex  non  iiabere  nlium  qucxl  queratur  ii  por- 
cioncm  libi  dcbitam  habeat,iiuel3encficio  legisfaicidia;  autlenatu/oonlulti 
crei>eHiani,liuc  cx  conilitutione  Diui  Pi j.Neque.n.haixrt  tr:entem  is  cui  nc- 
que  lcx  Falcicia,ncque  S.C.Trebeliianum » neque conilitutjo  Diui  Pij  qiMC- 
qu3  dat  pr.i-tcr  quadranc^.Rurfuscum  de  fidcicommilTi  rcftitutione  traclari 
nequc.it  nili  pod  aditam  hercdicatem,  djfliciic  elt  dicerevtqui  hercditatem 
adcundo  agnouic  iudidum  dcfuncb,totamque  hercditacem  confecutus  ell 
quereiam  baberc  dcbeat  li  difpuccs  ex  iuris  vetcris  rarione,auc,  ii  ex  iurc  no- 
uo,aciionem  ad  fuppicmenium.Contraquc  cnim  agcret,an  coima  ieipfum? 
An  potius  contra  n Jeicommiilarjum  rciUtuta  dcmum  hereditate?  Atqui  v- 
Ctumque  perab(urdum  eft.Vniic& Vlpianusin ii.$.z/»<t/r^«»/,trad:atde  fi- 
lioex  ieinit1einl'tinito,qui,iiiiauslogitiiiueportioni  iadla  cilec  quci^Ia  ad- 
«lierfu9<ohefcdc  exerccre  poiIet,quiaiJifilio  quiex  atle  fcriptas  cohcicde^i4 
iulierecnullusdubicacioiu  locusrchnquerecur^nulloexiftentcqui  aduer/a* 
ti)  partcsgcrcrcpotlcc;Egoputoration6iuri$ooininotaccrc  vt  Hiius  Wc  de 

quo 
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quo  tra(fVamus/jui  cx  coto  alle  i>  .ll^utus  cll,totamquc  hcrediuti  rcftitucrc 
fOga;u$,J  ulli  habctc  poflic  legitin^xportionis  autrupplcn.cntJ  pcutionem» 
ncijue  aadiendu elVe  li hercditatem  rcpudjare  vcljt  vclcgitixna  iaiuam  con* 
(cqnatur,ncquc  li  iicrcditacc  adient^  ludiciu  patris  agnoucrit,  habete  am- 
piiusqiiodcoi.quenitur  ,quiaremcl  a  iita  dtfuntb  herediute  oninjs  iplius 
voluntasrata  coiUtituitur  L/i patram  ^i.S.ifHtfidfiecmmifMfn  D.ad  S.C.Tn^. 
Quid  crgo^Logcnduscricconientuscrtcquadrantctrebclharo  cjufquc  ihi- 
ftibus ,  confiaendo  tamcn  non  exrcruhcrcdiuriaru  tTudkibus,fcd  ex  rcbus 

3>lis  hcrcdicarijs  proptcr  Zeiionw  conlhtutione  mdJaubemHi  6.C.*o.quan- 
oquidcm  hicde  hiioprimi  gradus  dj(putamus,non  de  rcmotiotibus  in  qui 
bus  vtiqucaliud  cileuVcriim  quoruam  nic  iniquitas  lUa  occurricquod  ica  c- 
uenicvtle^timarportiohJ  fiaus  fiat  nonfolil  comraiurjsrationcjed  ctiam 
contracxprefltiirunaslulliniani  conltjcutJoncs,pucorcmcd:j  loco  poilcindu 
ci  caauon6  illa quan:»  Papinianus  adhibct  in  fpccie  /.  cum propter  77. §./iTi- 
tio mntepe.de  le^.i.yt  niniiiu  filius  hic  rcpudicc  patris  hcrc  itatc  telUnictana 
ficadeatab  iiitcitato  Ncc.n.videbiturdoiomaloiccillc  cum  fraud6  exclurc- 
UX^m,.d.l.PaptmMt«f.it.<fM4trt0  Mitte.o.de  tnof.te/f  Qubd  ii  fidc.comiflariusco 
gereeu  volcc  ex  fcnacuiconiulco  vtadeat^luiiinjani.iT  conUituiio  notteU.i  .dc 
berted.^fakid.qtix  TecuCi\nc  hcrede  potellace  faac  fidcicouJlario  adcundf 
hcrcdjtacis,.id<eu  dunuxac  cafiuTt  pcrcii  ec  quo  hcrcs  abirduce  rccufat  Ad<fea 
no  <]U0  velitiidireab  inccftaco)putoi>on  prius  copcJlendu  cuni  adjrcquam 
fitci  cauium  dc  ii  demnitacc ,  vt  &:  ahas  eucnicquocjes  a*.:it)o  iJIa  coa^a  da- 
nucn  &  incommodum  hcrcdi  cllet  allatmzjfed fcierjdum  j.Lapud JHitanii  11 
LttM tAme  tj.i.fi pr4.cepttt.ver.fed fi etdemJ.deifttor  yf.verfre  Mifetn  tntegra.  ff. 
md  SCTreheU.iizm  licut  cxpknda:  HdcJ  graua  cogiiur  heres  adirc  heredjia 
tcm,ita  ob  hocipfum  datnno  alfici  non  dci>ct,vt  lirripcum  clt  in  d.  zerfjedfi 
ndem.liAhci  vtardcmDis  /eruccurheresabdcicommillario,&:  pro  qiudian- 
te  trcbclUanocu  hru^bus  iitricnt^  lufliniancum  cum  iruciibus  cunicqua 
tur,noncam  cx  aucoritacc  Senacuicor-fbiuquam  bcncfido  it  tcrpolicar  caiK 
cionis.  Cacceruin  vcad  inllicuca  d  ipucacioncm  reucrcamur,r.ppaietexijs  qu? 
hucufqucdix!mus,l^lfum  eflequtid  inccrpretes  ,&  pragn  aiiii  putant,  filio 
inftjtucoexaflc,5c  dc  licrcditaieindicmautfub  ccndicionc  rcfticucnda  ro- 
gaco  lcgiamam  pur^  deberi.  Nam  li  vetum  eft^quod  probauimus,de  legici- 
ma  quxri  non  pollc  quandiu  filius  totam  habet  hercditatem,  imo  ncc  heie- 
dicaic cx  fideicommiflb  reibtuta,nifi  cauuo,vt  diximus,interpclita  lit,  jprorr 
fus  coniequcnscft,vt  multb  miuils  a  <  ie  mortis  tcftatoris  legitima  ci  debita 
fuiile  vidcatur.Ncc  ad  rcm prebnct  qubd  iegiumae  rauo  ponatur  inipeClis  fa 
cultanbusqujeteftacorisnioricntisiuerunt,acprojrdca  inortis  tempote  /. 
citm  ^ttdntur  6.C.  de  inoffic.teJi.Eaiicn\  enim  ratiocinatjonc  poflis  iiiferre  tre- 
bcllianicainexfidcicommiilo  cundjuonaliquandocumque  purificatodcdii 
cendam,adiemorCLsdeberi,quin  licuti  exiilcntc  quandocumq-,  fidcicomifli 
conditione,dcbctur  cx  fiucicomiflb  hercditas,non  qux  qnantaqi  eit  tempo- 
re  codicioi  is  cucnientis,  fed  quat  quautaque  fuic  co  tcporc  quo  ccftator  mor 
luus cdyi.in fidetromijfarta iS.f.ad S.C.Treb.  Ita quadras  qui  pcnes  hcredi  rc- 
mancre  debct  ex S.C.  non  aii us  cile  po^it  ^ eius  ipfius  hcreditacis  qux  mcr» 
tistemporc  fuit,ac  proir'deinponenda rauoi.euebcllianicsejperindc  ac  in 
computaiidaJcg'tim2,iempusmortisinipicicrdumcft,quamuistrebelJiani- 
ca  conficiatar  CLiam    fi  u^bus  qui  mortis  tcn  pore  ron  iuerunt.  Qbcmad 
modum  auteni  ciiiii  fi^ejioUiniiiluiii  viiiui'if«li;  ui  dicni  aui  fub  v.oiiaiuone 
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reii«5hieftnonpriuslcgiumadcbctur  quiin  TtebcUianica,  lU  ex  contrario 
ciim  purum  clt  tidcicommiHmn,  neutra  ftatinidcbetui,led  lum  demum  al- 
teaitr.:  debeti  incip.t,  &:  quiilem iuie  ictentiunis^cum  rdtituiiaht  rcliqux 
hcrcdiwti$.C^aniliu  cninifioelcuninufij  rcttitutionon  petJtuis  slioctficci- 
coniiniirum  pucum  lit ,  quaua.camen  txhdcicomm"loTiuiiadcl->etay,  cua% 
non  obligatuhfcd  pra-lLatioipfa  hdcrcoium.iri  inducatqiiartjc  cccenuoi.em^ 
EtenUT^qiud  ti  fidcicomraitiaiius  iiollct  sciiitui  lib?  hercdiiataiiy»AJCiita> 
tortaire  ne  imphcctui- oiicti)Us  hjreditatns  ?  Quidfi  hcrcs  ipierogaius  fu-i» 
fpectam  hctcditatem'dicfft,-<k  ita  deducodA.-  quaitx  ius  ami;tat?Quid.denL- 
que  ii  heres  rogatus  priusdccellcrit  quam  hercditaiem  adicrit ,  atque  Jta  ti- 
dcicommillanum  dc<^bptfrit,yt  loquitur/..i^r  a  fuo  15  §j.  D.adS.C.TrebclU 
fcts  caribusTrebclliauicaiiulla  debctar>quia  necfideicomrtlum  vJlum  prar* 
Ibcuryhc^Llue^icdcbuum.  Et  cx  iiiccrtopcarilaruJi  fideicoinmilli  eocnta 
pendctan  Ifutuium  tit  vt  Trebelliainca  aliqua  debcatur,necne.lci«tur  li  itftiiu 
ellet,  vccum  fideicommilliun  in  diem  aut  lub  conditionc  rcliftum  forettVi 
traque  qairca  dcdud  pollet,  quia  non  codcm  temporc  vtraquc quarta  dcbc- 
d  mciperct,  nonalmJ  dici  dcbcrcc,  illoctiam  caiiiquo  fideicommilUim  pu* 
nim  pioponeretur ,  quia  tuiic  quoquc  Trebellianica  non  purd  dcberauq 
qiiomo<.to  lcgitiimam  vtroque  calu  pur^  dcbcri  volunt ,  fed  cxdie^jd  dt,eo 
denTUmtempooe  qUo4idejoAn>miih  rcttitutioficretnonquovel  debereturj 
vclpctKctur.  Acqus  ita  nihil  obttarec  quomim\s  vtraqiie  dcduci  polfei; 
-  cunvvtroqiic  cafu  dcbcatur,  vtiaquc  diuerlo  luie,  vna  lurc  languinis,  alcera 
iure  inllicutionis,  vna  canquam  filio,altera  tanquam  hcredi,vna  ex  iurc  natu 
vali,  aiK  ti  Cutado  credimuscx  legc  Glicia,aut  potiusmeo  iudiao,ex prud^- 
cuminterpretacionc  ad  icgcinduodecini  tabularum,alteraexfcnatuu\M[ififi 
toTrebclliano,aut  cx-legeFalcidia.QujbDsirationibus  maucn  iblcncnotbi,* 
vt  vtriulq-ieporiionisdctra(^ioncm  adnrMttantjfidcicommitlo  in  dictnv  aol 
fiib  conditionerclic^o.Scd  tamenlicut  talluntur  in  eo  qu6id  cxittimanr  fi; 
deicomillb  pur^  dato  Trebellianicam  ttatim  dcberi  fimul  &  lcgitimam ,  ic4 
dcm  ert,quod  aiunt,fidcicommitroindicm,autrubconditionc  reL(Sio  lcgi- 
timam  putcdebcri,vtintcrantnon  impedinconcuriu  dupliccm  iUam  de- 
rradfonem.  Concra  enim  diccrexifbueruiit,  vtroque  caiii,  id  eft  liue  purum, 
liufe  m  !icm,  aut  condicioriale  fideicommitrum  t"uit,neque  legitimanj,neqnB 
Trcl>c;l:aniratn  puredebcn,  ied  vrramque(dato  non  concctib  qubdheicdi 
cx  allc  intiituto  lcgicima  deberi  potlit)  ex  co  demum  tcmporc  quo  retiitutio- 
hswcditatis  fiat,  quiacumea  duplicis  portionis  deaatbo  fiat  iurcrcten4 
ti  mis,  non  potclt  iien  niii  ex  co  quod  rcitituitur ,  conlcqucntcr  eo  tcm^ 
porc  quofitrellitutio.  Cui  conientancum  elt,vt  quemadmodum  tatcntur 
lih  hdcicommiiro  pur^  rcli''^^  non  eHc  locum  dupIici  dctra<5tioniiqiioniaiTi 
altera  alteram  impctiit,  itatateri  dcbeant  non  aliud  admitteridumctre  cuin  " 
fidcicommiiram  nv dicm  auc  fub  coditione  relictum  cll, quia  hoc  cuam  ca» 
fa  pioin  le  lc  impediunt  per  concurlum  cum  vtraquc ,  vt  probauimus.ex  eo-* 
dem  ccmporc  dcberi  tncipiat.  Fefcliic  interprctes  qui)d  lcgitima  portio  de-» 
beri  creditar  iure  natniali,  TrcbcUianica  vcrti  iure  ciuili,  lus  autcm  naturale 
prxiicnic  caullam  iuvis  ciuilis.  Scd  nonanimaduertunc  quod  lam  dix»mus,tw 
Iioheretli'cx^tlefciiprolegicimainnulhm  dcbcri,quia  lcgitf^  natiff.r  pluf» 
^iiam  fatisfacit  patcr  qui  nlinm  ex allc  heredcm  fcribit,nec  qu6d  emn  rogat 
ythcreditat^iti  totamaltcrirclbtiiaCjimpeditquominiisfatisfiecitle  6c  pluf  ' 
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'l^jtilin  /ntistecHlc  vide.itur  ,  led  ta-  cAir.  Jndiicic  Trfbw"lhar.umjVtfY«ofidei- 
*commilk)lci;itiiTia  jiorrio  rctL'":caLur.  Itaquo  ta.miin  ahcit  vc  veMun  riLc]ut?d 
pragmatia  c6mini(cuMturlcg  timardcbKLiin  uta.vc»icfe,vr  ^  av.uiaiit)  nec 
^pcxce^t  nite  {eqiiatur,i!fdlbitlVet>enurtic«<!i(i)eatur,pn^  quudco 

•  (VamcticoaSelire  rv*cii%,t'cetcWadd'  ddic^oi!<eVii^Triiini4^nuat«  Et  4n^fkw 
'legtnmam{>rulsdcbeii  dicas  nonieft*dnHita«*dum  tjui»'  in  TrfeMl/«nir|jb, 
'^rmpuccriir^L^  nn  c.i-n  habeathere^  •iirt'  in'l'tntioni«; ,  ii'Trrbe!iiani<:aii»  ^cio 
•imputeiitur  eiiaincaqiiap  iiire  lcquti  .nir  h'ieicnn>*ni^T.idci>jiiic  iniplcrd.r 
♦conditiohiscaulla  capiuntiir /.1« ^«.jrr-tw  (yx.Dnidltf  fmUtd.  ffje TfctxHia- 
ricam  priorcm  dcbitam  cflc  co«tcndas,aW  ca  quixjHC  lun^e^lttiHi^ti  fif  m- 
-fBtriticnTtttfiWtttrySf  e»^  «tiain  ikibi]<«A  t|Mn 

%b«ibfrtiegrtii){am*iftiput2tiCm  «^uarta  qu2!tM>«ittt-Mllft- 

-gato  exdlai  Pij  con(litnt)on^wf.^nStf^yP«iw/»  &§.^HMfii0iMg.^$.fi*ifkiM^ 
pMlfesMJtifttfteff.fin^^qab^  vcnus'eff>ni>gutaseodem  teni]X^#^ipert4e- 
beri  fatcAns,  id  cft.^qim  die^fidefc^Wymiilfrctlituciofic ,  non  rieaant  intet- 
preces  duplfcT  dedailioni^ocuiri  cfle  hon  pode.  Rcifi|uum  igitur  dtl  vt; 
•c^i^cluplexiiiadedudid^admitcatteJ'  •  •»         '-i-^i''  • 

♦1    ij  !■    ■  .' .11.  L.  Jl.  }wi  .n{' 11:. '.U.i  i'  '.  .'.     ..7-'  ^ 

.>f-  .  ««P'RltCHt-eG-TAW8rf-— ■•'--.  ••»•-» 
1'  .      1,  '    .    ..    *.     .....*.  .■ 

T  s  I  ea  prncmaticonim    intcrprcttw  (entcmia  cft-,qnS  llHs 
in  fupcrionDus  rctulniuis5:  rcfucamnuij.,vt  lil^crisprinji  gra- 
dus  ex  pduilegio proliibcri  Trcbellianiar-  <tetraftio  iion  pol- 
ntjtcl  iquis  vcr6Tiocrij,  vt    cxtra  nei^  hercdibus  prohiberi  m- 
dStiiur^i0offir,1ii^e4ii)^^ 
hn?Hcfeafbusilbdj6mWj)^ 
<iWrsiVl^t  tfttraripi  jitoijdWantnttllatibhc  iffiqtibd^ifs  libctis  primf 
-primfiCiTtitii^Voi^cfatiiW  lic,hoc  65^rcf??rti})erZetibr'rs  legfm  addito  ^  coii- 
'Ititurb,' vti  nt  nd'ahis  vllas  pciTotiasc\tcndntur.-Ego  vcro.cuuifir.odi  aut 
"quid  hoc  (itjplan^ non  irttclugo.  Nanrli  lic  intcllignnfvt  p-oiiibcn  po/Iii-.t 
iih-cdesiiberoium  ptimigracius  quominusTrcbcrhanic^dcitahac  cxtidci- 
'chrii^  VTuiicriah,  quod  ftoti  ^Tc,led  a  libcrisipftsprimi  gradits  rcli^lu  fuC- 
-Ht/iip«rt^W^tt2KciiS'filiaM:«Mn:&  Zci>oi^KtR7, 
''^lMS^ys  tintttin*fia^W!fi^fitet;qiiofi^^  ii, 
uftiVipl/iiti^adus  fitjri'  oporteatv  ftd'de*ifttmj<ft?ic,  qitprnonMrtli  at  eoiiihi 
lu^rccfihus  rcftitui  dCig^my^mjA  a^j^bttsgy4dAtj;firit  libpri  fti^i 
j^^radus  fiib  ca  cOr<Jitionc,Si  finc  Lbeirismbnantur.qiirccondiriojicct  lis  vi- 
iiis,  ideiivlt^moconimvitxinftanti  imp!catur,vt  fidcicomifn  debiti  prr- 
ftandrquc oiuis'ib ipiis  nonab  ipforum  iicrcdibiis incipiit ,  fieri  tatreti  non 
'potdl'vi  ab  aliiSquam  Auhcred:Dus eom  Hdeicommilia  huiufinodf  pr.tfttn- 
'tmfic  confc^judntcr  inuuiis  fic  iHulotia  cirebcbnftitudd  Zttiorisjfi  <itc'  imcl- 
lig^OtiSri^quxprc^^bitibdeti^cfx  TicbeltfiHiii»6hfiMth»d»^ 
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perlbiia  fionconllfteret,  in  ipforiim  hetcciibas  ckf€nderetur.Etlcftus  ftqui- 
dem  aHiiliLutio  us  noi\  luli  hcrcdum  lucro  cedic ,  hcec  fthoruni  qu»  tuciunt 
oneraci  con<modum  illud  fit  vt  locupletJorcm  habcanc  herecicaccni  quo  ia- 
cih  jsinucnianihetcdem,ipforamqiie  exhaccaalla  non  parum  inccrlic.  Si 
veroiicMicerpretesjik  piagmacjci  mcclhg '.nt,  vt  prohjberi  poflint  heredcs 
liberorum  pnmi  gcajiis  nc  Frebelhanicam  deducancexhdcicoipnuUb^quod 
non  1  hberis  primi  gradus,  (ed  a  feipiis  relidum  hicric,eriant  mulcb  ii.epniis 
It  pjtac  a  Hhorum  aui  aliorum  mllicucorum  hercdibus  liue  lcgJcimis^Huc  cc- 
ftamciicariis  fideicommiirumrchnquJ  pollc.  Namciimidquod  lubcntJuic 
hercdicarioex  hercdttacc  hbcror^mpnmi  gradus  non  aceftatore  habeanr, 
autexipliusvoluntate())ififuctint&:  iplifubftituti  )  fed  ab  iis  quorumfunc 
herc  jcs,  con(cques  eft  vt  ab  iisi^cicomm.irum  Tclmqucrc  teftator  ncqucat, 
iuxcaeam  iuris  regulam  quQ  habcc  abeoqui  neq;  lcgatum.  neque  Bdeiconi- 
miirum,neqncheredita<jem,vcl  moiciscauiU  donaaoncmaccepit,nihi]  per 
Hdeicommilfum  relinqui  polfc  l.aif  eo  9.  Cod,de fidctcommtjf.  Noo  nefcio,  ii- 
cuticonccditurvnicuiqueabco  adqucm  legitima  cms  l>ercditas  vel  bono- 
rum  polleflio  peruencura  cft  fideicomm>ifumdare,  ta  &  ab  eo  ad  qucm  im- 
puberisSU)  legitima  hcrcdicas,vcl  bonorum  poilenio  pcrucncura  €ft,fidci- 
commifla  rc6le  dari  pollc,qucmadinodum  Ujianui  (cxibit  in  t/tfmfidum  pt, 
alias  l.fiTitio^.vltM  legtu.  i.  Scd  dico  fpccialc  idcllc  in  legicimis  hercdi- 
buspupillijijuoiiiamciufmodifidcicommilfumicrccllvtiitiBviccm  &  lo- 
cum  eiusquoda  Iiibftituco  pviPiUnxirelicbinicHc  vide.itur,  quia  &  tacicc 
pupiUo  fubftitucus  a  pacrc  intcliigitur  is  cui  pater  vltrorehnqnit  lcgitimana 
falij  impuberis  fuc4;clIioncm.     Qucmadmodum      ^juifquis  mteftacus 
moritur,  hociplb  legiciniis  fuishecedibos  (poiuc  heredicacem  rclinqncrc  vi- 
dccurqu.ifi  tacicc  quodammodo  infticucis,/.  \.tn  frincip.l.conficiMntkr^.D.  de 
fur.codtctJI.   IdqueicaelVe  ap|^arcc  euidcnce^  ex  eo  quod  in  I/ef.  fubiici- 
tur  cx  Vlpiano  ,  fideimn  illiim  lilud  a  legicimo  impubcris  fiiij  hercde, 
aut  bonorum  poircllbrc  rehdum  ,  qijod  luhanus  valere  dixerac  eatenas 
duntaxai.valcrcquatcnus  impubcs  fiJius  deccdat.  Cxterumli  pnbcs  fadus 
decellerit,  cuancfcere  fidcicommiilum,/fgr,  ^Hod fidtecommtjfum  53.  de  iegA. 
ziimirum  quia^  cxpernapupillarisfubftiiutic),^^  fideicommUTun]  quod  t 
puplhari  fuoftiiuto rch^imelfet  pL)bcitatc  finiretur, vt  pluribus.flocuimufi 
ncc  iufubtiliier,in  eius  loci  intcrprctationc  hh,  u.  ConietlHr.  vpdc  peti  vo- 
lumusea  omnia  qua:  huc  translerti  &  tranfciibi  comniodc  potlcnc,  nifi 
brcuitati  icudcrcmus.  Ergociim  alcgitimo  fiiij  primi  gradus  ncrcde  hdci- 
commiflum  rchi  gui  ndn  po/Iit  poft  annos  pupiUares  ,  fuperuacuum  cQi 
quaercrc  an  TrebcUianicr  dctradjo,  iis  prohibcri  polHt.    Nequc  enim  /e- 
natufconfultoaliispcrmiilaeft  quart«rrctcntio,  quim  iis  qui      dc  rcfti- 
cucqda  hereditaic  rogati  func»  •&  ybefcditacem  ex  teftamento,ficuu  rogaci 
runt,reftitucrunCjnosautem  ciimcum  prxcipuc  cafu^n  tra£lemus  qui  Ze- 
nonisconftitutionecxprclTus  cft,  dc  fidciconunillb  icilicet  fiib  ea  ccuidi- 
tiojnc  reli^,yS' fiJttu  hetes  infittutta  fme  liberts  deceffertt^  non  tam  de  impubc- 
lum  quam  de  puberum  hcrcdibus  tra^mus,  liquidcm  ea  condiiioy?  fim 
Itbetis  minus  propric  conucnit  impubcribus,  qui,  vix  cft  vt  hbcros  habcre 
poinnr.  ctiinon  eo  miniisvcrum  cft  dccc/Iiilc  line  libcris  cum  qui  impubcs 
dcce/Jit  ,vtdidtiotiia/5»#  hherunon  priuatiuc  ad  prarfupponendum  Babi- 
tum,/ed  abnegatiu^,  quomodo  io<^uitur Boeriiu  Dcciiiooe  vlciina  ^  acci- 

/  piaciit . 
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Merelinc^uipocueticeatn  iii  flimin  ri|ririiihiii  in<ip|liiiminnliiiiliju*lii  i 
^9X9  vc  a  hliopociiUquam  abciu5  herede  reiidum  eziranieciiFt  Cikn  ed|M 
c4hi  de  illo  qnxricur,  Ai]  valcac pcohibiuo  'k  cei^acore  iWi,nfr  tiebeUiatiictf 
•yfid(eigamipi<io4cdnqitui>  ^  '         i     ivo» -ou.  -ji./t^  j.  . 
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N  D  V  c  T  A  pererrorem  incerprecum  Jurisrinilis,  duplicis 
^ujuu?  dedudbohe  ex  fideiodmdlb  vniuerfi|li  iniui^^o  abcui 
tst  ia$  ipeifonis  qiiibas  ieg^uina  fonio  debcatur ,  alius  ercoc 
prodHttf  iinOTChu  f  IV^Mrf  etiaBMWin  nidiares  pi  ag^mi.fjple 
Aque  (e<^uunQiciB  dupUci»  iliiiiftqpaitg  campuucionei 
Caotenmi  dupiicem  l^«)c.dadii^]^ioii6  fiwere  vt iaiar(ieredc  rogacum,  &  fij 
deicommillariuni  beredicas  ex  arauis  parcibusien  perdiuidi  dcbeac,  &  di« 
midiaiieredipro  iegicima  &  uei>ellianica,  dimidia  hdeicotnmill^riopro  fi« 
deicommiiro  leln  quacur.  Qu^  compucauo  aperce  viciora  eftjiiue  iiii  vctu';, 
iiuc  nouum  mcueacie.Nam  quemadmodum  iure  vecei:e,cuin  i7co  Iegii.i  ma  116- 
iiiiijqttadransdebetauC'»  pco.lcebeUianica.yesb  quadcaos  alius  celujui.caa- 

iiiidi«»viihlar&  hmiitaci^ied  quinciaican  duiicaiac  cum  yadnimgvnv 
oix,icaJiodieaatib  ligititiiaii6niDodbailcientem  viqtit^aeciainvique 
^  GsnfiiStm  pro  numero  hbeiocMas  ,  ficcijMin^poceft  vc  li  quincfie  plurelve 
lilieri  fihc,iundus  ciiudrans  crebellianus  (onifli  legitimario  non  excct'.-it  ic- 
i|U0em,vc  efiiciac  lepcunoeni  cum  (emuncia.DiOji^dtio  igitur  adhibciida  ell,  , 
anx^uatuotdunUKaCjVclp^Maoces^.-inpluresliberilnu. Si  quacuor  tuntam  ^ 
\«1  paudores,  ea  d^irori>iyriCa       srfti  fnfmiuatio:  «Juiatcieiis  tocius 

SatmMui  cqaMnftw.cufn  itiartrat^^  iouilcmflAfticiLc: 
npfaie»«iamqaaMioc>vtuquc:dcq^  fnnnii^ndiH: 
smas^fikat^  taOMndbiccuandumd^ioMoii^ 
pfaHnadds  quiiqoacn  adbuc  obferuaueric ,  mirun^  e(Ie,ne  dicam  omnino  a<  v 
faiionealienu,quod  lu(bniaiHiS/indu.xic,vc  liquinquefil:j  fmcmaior  iidin-if 
guloiru  legicima  portio,quam  C\  quatuor  cantum  cllcnt.ldanm  omnmo  coii- 
iequenselkeiquodilleconftituic,  vcquacuor  iibcrorum  Icgicima  lit  tricns, 
cJUinqueveLohberoruficfemis  :  ciim  ii  (irirqiucuor^incuii  pro  lcgiuma  fe- 
canc  vnciam  duntaxatiii  quinque,linguli  cCivnayoiiiftu  ilttdos  vnor  par-. 
tem^  camen  raclionicaiig^ani  Wdereccit,vt  quo  pltttes  elleht  libcci,eo  mir 
nocem  pro leg^dma pocdoncm  iing^  conieqn^r^tor ,vt  euenic  omni  aiio 
ca  fu  quo  vel  plutes,  vel  pa^cioces  iint  libei^quam  quatuor.  Miiii  vidcttiC 
pi3^  hinc  f6xx  exempUim  non  inelegahseius  quod  Jici  folet,  iion  omniuni 
\1i2iroaioribus  confticui.afunt,rationem  redtfi  polfc.Quamqua  nondefunt 
,^tifinodiplecai^  ii^uis  exluibnuni  connituuonibus  profeae  veli& 
.       .  R  ij  ' 
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Dicai  fortallc  aliquis  pro  lulliniano ,  non  potuillc  fieri  quin  hoc  abfurduni' 
eucijuret ,  prarterquhin  liquoulegiumjcportjo  pro  numero  libeioruni  aa- 
(fta  non  fuillet,  quod  ipfum  viden  debuillet  abfurdius.  Scd  prartcr  jd  quod 
ne<;o  aofucdum  vjderi  dcbcrc  quodtota  veius  iurilprudcntia  lacioni  a  ipri- 
mk  confcntaneun)  cxillimauic.  Dico  potuille  hojc  aliiurdo  occurn ,  ii  lutli- 
nia.uisco  cafu  quoquinquc  hbcri  fuillent,nic'diam  quatidam  portioncm  fia- 
lUJlletinter  tr»entem  &  lemiirem  paiilo  minorcm  quincunce,aiit  ad  fum- 
muin,quincupccm  ,  quo  facloctfi  ilta adhuc  iniquitas  luperellet  ,quv^d  qua- 
tuorhberisfupeilbt.busnonmajor  lingulovum  port  o  cllct  quam  liquin- 
qiic  eironc,non  tanicn  llmil.tcrcueinrct  vt  quinquchbcris  cxiltent.busma- 
ior  ellet  legiLima  fmgulorum  quam  llquatuor  tantam  proponer6tur.Singu- 
h  ctum  pcii  dc  vnciam  habercnt^ficutSc  c amrcx  funi fibcri ,  vnciam  fingu- 
h  fcrunt.  lilud  cciti  conrtat  non  mod6hb<.torum,lcd  eiiam  pr.reptum  lcgi- 
timam  aucta>n  ellc,adc6quc  frattu  ,  omnaim  dcniquc  qui  de  inofHcJo(o  le- ' 
llamcntoqueri  polliirit,  vt  aicconfluuuo.Fratrun-,mquam  ,co  lcihcet  cafu 
quo  ins  hibc. .t  pioponcndsc  qucreht  li  non  legiDma  porcio iis  fit  rclitVa , id 
cll  uiUitutadcmiun  turpi  pcrlona.  tntcrgo  lcgitjma  parci  tu  icmper  tr<ensi 
numquam  fcnns,quia  iion  licut  hbcti  ita  paientcs  tot  elle  polhmt.  In  hatii- 
bus  aliter  ti)f •rua;.duclt  ,idem  nimiiuin  quod  in  hbcris , vt  li  quatuor  can- 
tiun  linc  vcl  pauciorcs ,  no:i  iiiii  trientcm  hajeanc,  un  phircs,habeant  euam 
femillcm.  Aiucitctiam  lultinianuseodcin  exemplofalcidiam  &  trcbelhani- 
cam  ad  triencem  vfquc,  quantu/cumque  ta»  dcm  fit  numerus  hcredum,quia 
fcihcct  debcntur  \\x  porLiones  i^on  cx  perloius  hcredum,fcd  ex  comparauo- 
nc  hereditatisqj^r  ieuipcc  vnaeii,ftue  vnjucrfalcm  lilam  hercditatcm  infpi- 
cias  (\wx  fuit  tciia:oris  moricnus',  iiuc  pariicularcm  qur  pluribus  hercdibus 
rclid.scxcuiufqiic  portionc  corUitnKur  ,  cum  tot  hcrcditates  Heriintclli* 
guntur  qaot  fu  .t  hereiicari  r  poriioncs.  Sed  tan'.en  rcmanfit  ea  pats  confti- 
tutionisin  Orientc,ncc  adoccidcntem  ,  id  dt  ad  r.osvfqucpcruenit.  Sanc  C\ 
»  verum  elt,vt  elt,quoj  in  fupcrioribus  difputaumius>fiiiii  hercdcm  fcriptum, 

cui.dcmquc  dc rcllituf da  lierediucc  rohatu,  nonili  quartS  vnciam  dcuahc- 
ic  polIc,fjJt  ommnocoi.(er.taneu,vthillir.ianus  augensquarta  legJtiiDarii, 
augcrec  quoque  fnlc.dia  fiftrebciljanica  ,  ne  alioqui  damno  aftictrcturfihus 
qui  ex  hcred.ta:e  rciiitiiendan.on  nili  trebeliianicam  deduccre  pollcc ,  atquc 
it  i  prcccextu  hcred:t.irijf  intlituuor.is  frandcm  in  hgirimapatcretur.  Exquo 
maaisappacet  numquani  fuillc  lutiiniai  um  irca  fcntcntia  vt  cxeodcm  fi- 
deicomn.itro&.'  legiumam  &  falcidiam  dcduci  polle  cxiitiirarcc.  Icaei:im' 
ficrct,quod  cllet  abfurdifTiirum  ,  vtfihus  iultitucus  dcduccrct  belTem ,  rcfti- 
cuerct  veio  cricntem  dunuxat  ei  cui  celtacor  totam  h«e^Jtai6  teliitui  pra:- 
ccpiirec. 


E  R  R  O  R    D  E  CI  M  V  .S^. 
Di  onere  legatorHfnpo/t  rfJittHtam  ex  fideicommfjfo 
ktreditarem. 

LACETinterprctibusScpragmaticisfcr^  omnibus  Icgatorfl  onc- 
c a  fpc<ftare  in 4oI'dii  .id  fidejcomilt4nu,ad  haedem  vei6  pro  nulla 
pattc^hc^t  ^u^diauie  hcccdicausfaluu  habeai  icfticuu  ex  Trcbel. 

hecedi 
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faerediute,vttra6UtCi<M^./'4p.f«<^.i96.  nocai-sm  eo  dirfcrre  onas  ieg.ica- 
rum  ab  onerc  xris  alieni  qiiod  pro  rata  portione  diuiditur  incer  hcrcdcni  &■ 
fideicommillirium.  SeJ  obltat  cujdencer /.i.  C.ad  S.C.Trei/ef/.qai:  hacipfi 
in  reeandeiti  rauoncm  confticuicxris  alicni&  lcgatorum.  Ind.quc  ta^ni 
cft,  vc  ahis  qjibufium  contra  vifiim  (ic  o  icra  legatorum  ficuc  &:  .rris  .liicni 
pro  raca  cuiulque  jK»rciotiedfuidi  debcre  incer  hcrjdcm  &  fiHc  conullarium, 
qubu\:n;umk.juc  ex  fidcicomillb  rciticutacllhcrcditas  dedu<3riqu3rta  ,vtni- 
nnrum  ccncacur  heresproquadranceadlegacoium  &  xrisaiiCiu  ciibhitio 
ncm,fidcic6miirarius  verb  prorciiquododiance.Haiiifquc  fententia:  lorcil- 
limum,  vt  equidem  putajit.argumcntum  rumuntcx<rf./.i.C.*»<^  SC.  TrehelL 
vbircfcriptum  efb  indubitatiiUriseflcaJ  eum  cui  ex Terbcihano  fcpatufcoij 
fulto  parsiicre  icatis  refticuitur.fuccefllonisoncra  feu  Iet;atoruin  prarltatio- 
ncm  pro  ci^pcccnci  parcc  (pcctarc.ld  vcrb  xquicati  adpnmc  confci^cancum 
ellc.arbicia  .cur,vc  hercs  qui  quarcam  hercdicatis  partem  rctii  ct  h^redicariis 
quoquj  onecibuspro  ea  partc  Fungatur.hdeicomillarius  vcrb,  cui  nflmli  do- 
Jrans  hercdicatis  ex  fidcicomilforcftiCuicur ,  fupra  eam  porcioi^cm  non  ore- 
retiur.  Qjam  in  rem  piopragmacicis  afferri  poceft  quod  dc  Scnaiufconfuitis 
TrcbcHjaiio&  Pccadano  luftinianus  refcrc  in  InJ} $f.ttt.th fJeieJjered.  Akc- 
nim  ici  olim  ius  aiifte,  vc  li  nonplusquam  dodranccm  hccedicatis  llciptus 
heres  rogacus  ellcc  reftitucre,  cunc  cx  Trcbclliano  iiercdicas  lelliCuercir.r,  Sc 
i n  vcrumquc  a£lioiies  hercditai i.v  pio  raca  pacre  darencur ,  in  hcrcdcm  qui- 
dcm  iurc  ciuil;  in  eum  vcrb  qui  rccipiebac  heredjtatcn*,  tanquam  in  hcre- 
ci^n  ex  fenjcufconfulco  Trcbclhano.  Ac  li  phisquanidodrancdin,  velec  ani 
to^atn  hcrcditatcm  reftituerc  logatascfHtdocus  crac,inquit,  Pcga.'iaiio  ic::a- 
cufcop{olto,6>:  heres  q  li  (en>cl  .i  ictac  hjrcdiCacc,li  modv>  fua  voluiatc  aJic- 
rac,riucxcciiAucrat quart.iui parcea:,riuc retincrc noiuerat,  ipft  cSquam  (bl  us 
licrcs  vnuicrfa  hercdicaria  oiicrafubitinebicfcd  quartaquidcm  rctcnta,qija 
f\  partis  &  prr>  parct  ItipuUcioncsinterponeba..tut,  tanquaiiiccr  parcianum, 
lcgatarium  C?v:  heredem:  fi  vcrb  totam  hcredicacc  refticucret ,  empta*  &  ven- 
dica:  hercd  cacis  iVpu^acioncsadhibcbantur ,  vclieredis  indcir.iiicaci  conua 
(ideiconnninatium  qui  heieditatislucruni<S«:  coniodum  rcrlMcbat  ,confulc- 
rctur.  lllud  igitur  iurcvctcicperpctuumfuit,vt  llue  exTrcbelhanp  lcnatuf- 
confulto,fiuccxPcgafiano  rcilitutiohercditatis  ficrct,oncrLTTr»  qut  quc  licrc- 
ditariorum  diuiiioinccr  hcredem  &  fidcicomniillarium  pro  compctcntibiii 
vcriultiue  porcionibusinduccrctur.  Etli  autcm  luftiniani  conllitutione ,  qi'.'' 
dc  fiJeicommiirariis  hercditatibus  refticucdls  lata  cft,  cuius  ibidcm  luftinia- 
nus  meminic,  &:qua!  camen  inCodicc  noftro  nullacxtat,iotum  Jus  illlld  xlcj- 
cus  concurbacum  fuic,cxplofuiquc  vfus  tanquam  capciofusftipuUcionu  qn.i'; 
Pcgaliani  (ciiacufconfuJti  aucoritas  mucxcrac ,  trasblb  in  TfcDcliianum  loto 
Pcgaliani  iure,vc ex co fideicommillarix hcredicaccs rcftitu.Tncur,fiuC  habcai 
hcrcs  cx  voliitatc  tcftatorisquarcam,niie  plus,  liuc  minus  'iuc  nihil  penitifsi 
idcm  tamcn  hacp.irtcplacuicluftiniano  quod  prudcncibus  placuerac,  vc  li 
quondo  Iieres.cui  nihil  vel  minus  quarca  rclickum  eft,qiiartam  incegram  fibi 
conflciac  exluftiniani  aucoricatc  ^uafi  ex  Trebelliar.o  lcnacuiLofulco,  a^ibl 
nes  cap  in  hcrcdem  quitn  infiJcicommi<Tarium  compecantpro  rAca  vcriuf 
ijvie  i7Qtt.ioi>^.  Hgo  camcp  didici  fepacandam  liacpartc  caufiahi  .tris  alieni  i 
caiifla  Icgutoriim :  5c  Jongc  alio  iurc  illam,  alio  hanc  ccnicri.  Hcrcdem,'  qui 
dcrcfticucndaHcicdicaccrogacusquarcam  r$:cincc,fiuc  cx  ceftacoris  voluria. 
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taie  qaia  non  nili  dodranccm  rcHiicuere  lullus  cib>iiae  coniia  voiuiatem,quia- 
teliator  dcvniuerfa  hcrcdicacc  rcfticacnda  fenrerac,  cogcndam  refpondere 
credicoribus  proeaparte,  lcgacaciis  non  iccin.  Ec  tatioxliffimilicudinis  cft>^ 
quia  non  llcuc  lcgjtinia  illa  porcio  qua:  liberis  a  parcnubns,&:  cocr j,parcnLi- ^ 
bus  ^  liberis  dcbccur,  no  nid  dcduiixo  xrc  alicno,adc6qi  tiuicris  mipenla  cu-^ 
fticuitur,ita&:caquarcaqux  cx  lideiconuiuiraria  hcieditatis  rcfticutionc  re- 
tinetur.H.tc  enim  herediiaiisportioeftilla  bonoruni.  Hcrcd^t.is  hahet  cC- 
moda&  incommodi.arrifliue  alieni  pcriudc  ac  proprij  rationcm.  Bona  veru 
licutea  rantpropricqua:beant,&:i.oii(cqucnterqua'pKis  habcnc  conimodi 
quamii.comodi:  itadedudoxrc  alienobonadicuntur.  Lcgau  autc  ctli  pcr. 
inJe cx  ccftatoi  is  iudicio  &:  voluntatc  praftanda  fant  acli xris  al.cni  lurc  cc. 
ferentur,tanicn  in  srcalicnonon  computantur,  idcoquc  nec  minuur  ilcgi. 
timam  libcrorani,&:  parcntum  portioncm  qu*  minaitut  vt!quc  pcr  asahc-* 
iwiWi.l.PAptniMnw  <f .$  (jnartAaHtem.  D.dt  inoffteflam.  Nec  m.ngis  TrcbcIIu- 
nicam  minucrc  qaam  lcgitimam  polfant^non  ob  id  fblum  quod  ccflator  qui 
hcreJi  onus  irrogat  ccllitucnd.^  hcrcdicaiis  ,credenduseft:  vuluillc  vt  cum  o-^ 
ncrc  legatoriim  herediias  rcl\itucrecai,qucnjadmoJiun  Celfus  fcribit  in  /.  z._ 
Z).4iS.C.Tr^^r/.acpr0indc  vt  pcr  fidcicomiiratium  non  pcr  hercdem  o- 
mnia&rohda|)ra:IUrcntur,  fcdetiamquiaco  qutxiuc  cafu,  qaoad  herc  dis^ 
onus  Ieg.itacllc  tclUtpr  voluic,  id  eft.quodcduais  lcgatishctcdicatem  rclli-' 
tui  telUtoriafTic,Falcidiamniluloniinustaniex  lcgatis,qaam  ex  fideicom-j 
milfo  vniucrfali  dcJucit,  vt  vtraqUe  Jcducbionc  quarcam  vnam  &:  intcgrain 
conicqiiatur, vt ex  Ariftonis    Pomponij  fententia  Vlpianiis  fcnbit  in  /.3.^. 
itcm  Popomui  fcribtt  eod.tit.  Qaomodo  igitur  ficri  potell  vt  TrebclLanica  m> 
nuatur  pcr  legata»  cumc  contranoper  Trcbeinanicam  tegata  ipfa  euam  qux 
aS  hcrcdc  rclic>afu:it  minaaiituriHinceftquoddicimas  fideicomnjillarium 
fati/Harc  debcrc  legatotum  nommequa:  ab  hcrcde  rclida  funt,/.^.  D.vth- 
qat.fenfideicom  nomin.CAueAt.wd  etiam  hcrcdcm,  ade6  vt  fi  hcres  fau/dcderi t» 
limulcum  fideicommillariovcraqiicquidcm  llipulatio  comittatur ,  fcd  ta- 
menexccptionc  tucri  fe  poflic  hcrcsqaali  line  caulfa  caucric,quia  caueic  non 
debuit, /.f»^/»  15  $.'-  7).ri>^/.  vbi  quod  Paulus  loquicur  dc  fidcicomminario 
Trcbclhano.uotanJum  cft  ad  cum  dunuxat  fidcicomilfarium  pertincrc ,  cui 
totahcrcdit.-.s  iliic  vIIadcJucl:onereftitucalic,non  adillumcuam  ciu  non 
plus  quain  dodrantcm  rcftiCui  ccftacor  iullcrjc.  Ficri  namque  ex  Trcbclliai  o 
icllicuuonem  hcreditacis  limplidccr,IurcconfuIci  dicunc,ciim  hercditas  to- 
ta,&  ita  vci  tcftacot  iuflit,rcfticuicur,ncc  qaicc]uam  ex  ca  concra  ccdantis  vo- 
luntatc  pcr  hcre  c  recmecur,qu.imuis  ponTtecia  pars  hertdiutis  exTrcbcI-' 
iiano  ielUtui,<^./i. C.adS.C.T rebel.^.eygo fino pl$44.In/iit.defidetc.hered.  Qu/d" 
cigo  el\  quod  aic  lexfecundAC.adS.C.T lehell  Verba  ipfi  Icgis  Jcmonftrai-.l 
irachati  eo  loco  dc  fidcicomilTario  cui.cx  Trcbelliano  Scr.aiafcGrulio  rcftitu- 
ta  ticpars  hercd  tacis,non  aucc  cota  hercdicas  (ecundum  tcftacorisvoluiuaie. 
Tota.u.hercdiiatc  rcftitui  intclljgimus ,  quotics  hercs  t()ta  hercdicatd  rcdi- 
tuerc  jofliis  eft,hcec  n6  nili  dodrant^  rcfticuat  vt  quadrantft  cx  Pegafiano  aut 
ex  lcgclaftiiiiani  faluO  habcatcotta  voluntate  tell.-itoris.  Et  (ane  lcx  iUa  o- 
mnmo  interpretaJa  eft  ex  eo  iure,quod  tu  obtinchatKiimqi  loquatur  dc  fi- 
dcicomiirario  T£cbel(iano,non  potcft  ad  eu  cafum  adaplari,  quo  vel  quadris 
totus,vclquadritis  parsvUa  cotta  tcflatons  mcnc6  dcducatur  vcl  rcuucaau/ 
induccbac.n.ca  rcs  fcnatufcofuJtu  Pegafianu,  ccllante  Tiebclliani  potefl.ite.' 
Porii  cumlicresin(litutu«rogatiiscratrcftituerc,  nontotam  hercditat«n. 
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iedpartem  heredicacifquantacumqueiliaellecdumne  (tipra  dodrantC  [tc- 
ud  Pegaliano  (enani(conrutco  locus  iiulius  erac,nec  proinde  de  quarca  cret)el 
lianica  tra^arr  pocerac,quc  prinnim  eo  fenaculcoiiiulto  indud^a  hjic>  ica  ne- 
que  vila  dubicacio  occunebacquin  iierespro  fua  parce,  id  e(l,proquadrance» 
litiodrance  relbcuiirec,  crediconbus6:  legacarus  cenerecur.  Nam  cthn  Sena- 
tufconruicocrebeliianoniluide  quarta lieredi  dandacautuetlecjed  caiic.im 
de  transtcreridis  in  fideicommillariu  a6tionibus,n6  poter.icea  cranilatio  fic- 
ri,  liue  iegacorum,liue  xris  alieni  nomine,niG  pro  qua  parte  relbcuca  iieredi- 
tasfuilicc.&confequencer  obligacioquamheresadeundo  concraxerac  ipio 
iiire,vc  ioiidas  legatarioru  6c  creditoruin  a6^:ones  fufcipere  cogerecur,maiie- 
bac  ralua,&:  ea  ipfa  qiur  prius  fuerac  ad  hnem  vlque  quadranus>non  fccus  ac(i 
duo  heredes  jbmitiofcnpci  fuillent  vnusexquadrante,  aiius  ex  dodrante» 
quocafudubitarinonpollecquin  heres  ex  quadrante  legaca  pro  qu  idrance 
dcft)eret,niiua  exiis^cidia  1j  fupra  dodranteni  quadrautis  oncr.icus  propo- 
ncretur.Ac  poftquam  indu^hj  eit  Senatufconfulci  Pcgafiani  arcoricate.ic  lu- 
Ibiniani  coiUbiutionc  conhmiatu ,  vc  quarcam  hereshaL>ereomnimoao  (ie- 
beat  etii  luuicocdlacurc^nilicdm  adit  coadus, cccpit quoq',  lus  vetus  qurd 
111  iegatis  obtinebat  m  eo  abrogari,vt  tum  etiain  cim  iieres  de  toia  licreuiia* 
te  relkitucnda  rogatus  quarta  rctinet,nuiiam  icgatoru  paric  praellaiccogarur, 
quia  ioiicet  quarta  ei  conhciertda  eft  .luc  ex  fidAcomiilb  fulo  ,cum  ca  cctla- 
torism6sfuit,vtonuslcg.icoiutocu  fpedaret  ad  fide:c6mll.uiij  ( quod  pioy 
coidubio  ieniit  is  qui  cocam  hereditatc  fideicdminario  rclncuiiu/IiL  )aucex 
jpMsqu  ciue  lcgatais,Iilegaca  no  ad  fideicommillarii,  fcd  ad  heredis  onuscile 
ccftator  voiuit,vt  diximitsexd./.^.i.itemPompomud  adS.C.Trehell.  Rt->g.!Co 
hcrede  de  refticuendodunraxac  dodrante  niliil  c.iuilar  eli  cur  trebeliiano  de- 
rtigatijfuillj  piitemus,iiuc  pei  Scnatulconfijltu  PegaJianu,quod  nunciua  l)oc 
C^lu  iocuhabuit,fiuepetiulbniani  conititution6,  quz  Senatufconluitu  Pe» 
gatianu  expiofum  eilc  voluic ,  ci\m  ob  hoc  ipfum  iultuierit  Pegalianu  vt  tre- 
Ixiliano  magislocusellepollef.necenun  transfudit  luliin.  potcilatc  Pcg.^iia 
ni  in  trebeUianu,nifi  iis  dcmum  calibus  quibusPegafiar.u  antea  obtinebar.l- 
j;itur  rellicuta  cxtrcbcllianoliercditate,  :d  eft,  facia  licredit.uisreftitutione 
iideicommjirariacomodnquofierioiun  poccrac  ex  trebclliano  Scnatullon- 
JtiIco,ante  Pegafianu  prarllabit hcres parccm  legaioiu,  licut arris  aljcni  pio 
portione  hereditaria,acii  n6  fideicommillhriu,  fcd  cohcredcm  habcrcc,  qui.i 
de  crebeliianicaboc  cafu  quacri  nec  olim  potuic,ncc  hodie  poteitudeoque  lii- 
peruacuum  eft  dilputarean  a  legatprum  onerc  imnninis cllc  dcbcat,  nccne, 
loi<ique  fupereft  caulla  hereditatis,  quac  prcKuldiibioheredcm  obiigac  ad  o- 
jiera  omnia  luccefnonis  quart^umque  candcm  illa  fint,id  cft  liue  in  arrealicro 
c6liftinf,fiuclii  l^us.  RciUtutioneautfi  facbicx  l^egafiano,id  cft  eo  mpdo 
qiiofierfoi:n^|^i)terac  cxSciTHtuic.  illo,priufquani  tota  eius  poccllas  ^  IuIIk 
niano  traasfnla dlet  111  trebclliAnu  (nocnim  coiUuli  funt  c.ilas,licec  confula 
lint  nomina  Senatnfconiiiltoru)  ac  proinde  ii  heres,vel  totS  hereditatc  vei  fu 
per  dodrantc  refticucre  iullus  lic,  aliudpi.-uicq  diuerfu  ius  eft  quod  ad  Icgata, 
no  taraC*  quod  ad  irs^lienu,^:  cogitur  neres  pro  rata  fui  quadrSds  rcfpondere 
quid^  creditoribus,j(ed  i)6  legataniif  Atq^^ita  fane  accipi  debct  quod  luftin, 
lcribit  in  ^.fcd (}HtA.luflA^  jid4tc^re.pro  rata portione  ahiomhtd  tam^n  herede 
^uam  in pdekomrmjfarttt^  ttfiripetentthuf yfcihcct  de  adhonTbus  WVetiitatus 
qnae  coinpctutrauonesetisahcm,noiietiamdc.')dionc  cx  teftamento  com- 
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tC^  ANT.  FAFRrl  €)« -^IHl  Oil.  At^lH  A  T, 
pcccnceprolcgatis.-niiniruniquianon  licut  exlegaiis  $c  ck  tidoiconuiiiflb 
deirahi  poceii  ea  quacca  quam  nercs  haberc  debet,iia  &  ex  xre  aiieno :  cun> 
que  lic  qnarca  pars  heredicacis,  habens,vc  di<^uni elt , comnio-ia ik  incomO' 
datdi  cdiib.ominniCui:pera:salieniim,quodadcouimcHium  &c  emolumen* 
tum  nccinec ,  hiic  non  quod  ad  i  omen  qaocam,  vt  &  hereditas  ipfa.  Et 
Iiic  nimirumcafuselt,  dequodirpatamuscAm  tvaitamusde  trebclhanica, 
adqucm  lari  iion  pcrcinct  d.  l  .i.C»adS.C.Treire/I.  qux  de  fideicommiinirio 
TrcbcUiano  loquitur  i.odc  Pcg.tljano:  cumsrei  ignorationc adi  runtiiiter< 
prctcsprxcipitesii.  hunccrrorem.  Dicc5,aperce  iniquum  cfle  ii  fidciconiii- 
rarnis,  cui  r.oiiniii  dodrai  s  hercdicac  s  celtitucusell,cogatur  legacariis  umni- 
bus  in  fohdum  refpondcre  Sed  rcfpondco  noneI1einiquum,quiade]iberare 
jipud  fc  Hdc}commjilariusanteonmiapoccil&  dcbet,an  iibi  expedijt  pccerc 
celbcui  hcrcdicacem:<|ui:madmodum  eciam  ohm  Senacuiconfulti  trebeiliani 
ccmporibus  obtmcbar,  vc  li  hcrcsdcduiftarc  aiiqua,  eciam  quarquartam  par- 
temneredicatis  cxccdercc^redicatcm  reftituere  iulluseilct,nulla  aut  arris  a- 
hcni,auc  lcgacoium  partem  tcne  hcres  dei^eret/ed  integrum  onus  fidcicom- 
millaiio  incumberet  ,qiu  lldamnumexeo  ahqucxl  icntiebat,impucare  iibi 
debcbat  ,cur  hercditaieni  damr.ofam  iibi  redituipoilulailec,  vt  luibnianus 
fcribit  m  §.fi^u$s  vns.Infii.de  fldeic.hered.Lfi  leqattis  ^o.i.mu/tttm  tnterefi. D. 
adS.C.T r^^^//.quianon  poceft  videci  pars  vlla  hcreditatis  in  vna  re  conlifte. 
K.LjtMmHisi^  D.Jiefuu  omi/.f4iK|^/<r/?.At  non limditcr  imputarepofTis hc- 
rcdi  cui  fufpc^Vam  non  dixcric JiquidS  rcuiic  &  fcire  dcbuic  fucurum  vc  ii  he 
rcditatt  quancuuisonetaci  Icgaci$fpontcadiret,niliilominusquani  inicgrS 
ex  {enacuiconrulco  l)abcrct,liuc  ex  hdeicomiiro  vniuerfahjfiuc  exipiis  etiam 
legacis,  fi  opus  eiIct,deduccndS.  Deniqucnon  pollun  t legata  fufpcdVd  heredi 
facere  hcreditatf  quomodofacitonusxnsalieni.Propterquicaiiira  iiex  eo 
capicc  hcreditas  damnola  rit,n6  debet  ad.re  nifi  coa(!!hi5,vtincdmoda  omni^k 
cum  comodistransferat  in  fideicomfllarium ,  icd  fideicommiilario  /ii/pe^^ 
hcredicace  faccredebet  nominiis  leg.itoriiquam  ^risaheni  quantitas ,  quo- 
nii  vbi  (emel  quarca  ex  fideic^miHu  vniucrfali  detrad^a  cft  per  heredem,ficri 
nequitvtaiiapcrfidcicomiilarlumex  lcgatisdctraiiatur.  Lexenim  ^cidia 
dc  herede  tamum  locura  eft ,  &  foh  hercdi  non  ctiS  fideicomiilario  pro/pe- 
xit.NecproindciusvlIufidcicomirtariiisiiabecdeduccndx  falcidiar,  niii  ex 
perfona  ncredi$,cam  hcrcs  ipic  n6  deduxic,qnia  nec  deducere  voluirvt  fidei* 
comiilario  foli  fiucrec ,  vc \\\  Li.§  inde  NerMtutsad  SC.Treheli.  aut  non  po- 
UUt>fori^  quia  fufpedam  dixic,vt  in  /  3.1«  prweip.D.eed. 
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De ftHQtbw  legttirrut, 

Rv  CTV  5,  iiiquiunt  pragmatici,augent  legitima,  ficut  bc  here- 
ditatc.Hoc  venNfallu  dt.  Nd.n.ficut  hcred  ias,ita&  legitima 
eft  nomen  iuris,fed  quora  bonorii;qu:r  proindc  nec  augn.eutu 
recipic.nec  diminutioncu^.Nam  in  poi .ci  da  ratione  lcgitjma; 
infpiciturquititasbonoru  qu^moitis  t6porcfuJt,dcdudtoqrc 
ahe:.o  t.cum  ^H/tritHr  6 .C.de  irioff.tefi.l.  Papin.i  ^.(^timtM  at4te.D.tod.l^cc  li  hc- 
reditas  ^  maLT  fidei  pollcllorc pollclla  (itjfruChilq;  cx  caperccpti  qui  auxcrit 
hereditate,lcgitimi  qiioq",  au(fVd  elledicendu  cft:na  nec  falcidia  Jcgatoru  aut 
fideic6mi(Ioru  augeretuc  /.#«  (juatitMte  75  prin.ad  fi^  falc./.in  fideieorwJf.iS. 
ff.ad S.C.Treh.  lllud  tamcn  verum  eft  quod  pragmatici,  vt  puto,  intciljgunt, 
fcis  quibusicgituna  debetur,  non  modo  legitjmam  adiudicai-.dain  ciTe,fcd 
etiam  lcgilimx  firudfcus  d.l. Papirtianus  §.vnde fitfnis. D.de  inoff.te(fam.l.mHher 
beres.dr  j.CMrnproponeretur.D.ad SC.Treie/l.ciaoiuzm  zhfKpi  non  vi- 
derctur  ea  portio  daia,quxe  mortis  tempore  fuiflci,  idque  in  confcllbeft.  AI:- 
qtii  tamen  cafus  funi  ni  uuibus  magnadubitatio  cft,  an  Icgitim^  frudlus  ad~ 
iudicari  oportcat.Fingehiia  cui  nubentidos  conftituta  fuitpro  Icgiunia  vi- 
uoadhucpa  re rcnundallc,adhibito,vtfit,iureiurando,non  tantii  fuccefHo- 
ni  paterna:,lcd  cua  legitimx  portioni,qu5  iiY  patris  bonis  /perarc  quaiidoquc 
^oterat,&:  fupplcmenco  lcgitim^:  mortuo  vcr6patrecumexca  renuntiado- 
•  ne  filii  immodicd  lorfam  clle  conftarct,  petitS  ab  ea  &  impetrati  in  intc^rum 
reftitiitiontf,  cuius  poteftatefadlum  lit  vtei  Icgitimadebeatur.  Aii  Jcgitimx* 
quoq>firu(fVujconfequctur?Dubitation6facit,quod  quandiu  rcniuitjacio  tc- 
nuit,verueftIcgidminull5dcbitS  fuifle,  poftquam  iurispontificij  aucorica- 
tc  indudtii  eft,contraiuiis  ciuilis  rationfi  vt  valcant  huiufinodi  renundatio- 
nesproptcrreligioni  iuriluiradi,f4^.i./^r  ^.NopofTuijt  i^itur  fruduv 

Icgidmae  debcnjroeotfpoicj^roquo  ncc  Icgidma  vJla  debiia  tuii.  Fruduu 
enim  dcbicujipdus  rcicx  qua  fiiKflus  func  dcbitu  lcquitur  lemper,  pracccdit 
numqua.Atq*,  itaexpra^maticis  pleriqueputit,  filiihoccafu  hudiisnullos 
petcrepolTe,nifiabcodiequo  lis  fu^  in  intcgru  rcftitutionc  conteftata  lit, 
<]uafi  in  cum  vfq-,  dicrti  boua  fide  i^:  1  ufto  titulo  pcrccptos  a  patris  hcicde  qui- 
rcnuntiationis  viribus  nicebatur.Scd  quim  fal/a  lit  h.vc  fententia,ex  ijs  confta 
re  poteft,  quxfk.ripilmus  Decade  9.  vbi  probauimus  rcftitucionis  in  intcgrfi 
vim  &  potdlatfi  illa  elle  vtonniia  in  integrureuocet,&  in  cum  ipfum  ftatu 
inquoresenctlicontraftum  nonfuiict,ac  proindenon  minus  quodadfru- 
dkus  quim  quod  nd  rc  ipfam,ex  qua  fru<fkusperceptj  funt/ywo^ /i  mmor2^»§, 

refhtHtt9.l.patri  1-7  .§.\.ver.prddM.l.mirior,j^o.§.\.D.de  mitior.l-i.C.de  fenienfdf. 
C^T^"^.  Quodnvllocafuvcrumeft,!!!  iftoccrii  obdnct  maxim^in  quo  agi- 
Cur  dere/cindenda  renuntiadoi'.e,qua:  odiofjfnnu  cft,  ctim  aliena  (It  )l  iuris 
ciuilisratione,nccta  iurisautxquicatis  vinculr),quam  iurifiurandi  religione 
defendatur.  Ec(i.n.comunisinterpretum  tradiciocft ,  iuliurandem  hoc  cafu 
|>rodeftenon  tantiunad  induccnJi  pciiurij  cxccptiond  fiquid  cotia  fa^lum 
m,fed  ed4  ad  validand^,&  coiifirmanda  renuntiauun(,tamen  impetiata  ab- 
folurioncobxquitatemillaquodiuliurandum  iniquitatis  vinculum  clFc  no 
debeatjficut  autoritasiuriliuradinulIafubeft,itanccraciovlla  propter  qunm 
defendi  dcbcat  reniMidatio ,  qux  1  on  folum  odjofa,iuriqi  c6crar  a,fed  etja  uii- 
uarepcritur.Quid.n.  iniquiusquain  vt  patcr  in  dotcdada  filii  c^uod  ex  of- 
ciofacerc  tenetur,firandf  in  lcgitima  c6minil<:atur>in  camq",  li  rorifiurandi 
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faiidicate  &  autoiitate  ac  filise  faciliute  abutatur  ?  Et  fan^  refcifla  renuntia- 
tione,ficri  i^quit  vc  non  pcrinde  legitima  dcbeacuc  ach  renuntiatio  nulia 
intercclIiinrt:iamautemdiximus,nullarcnunciatiop.e  interueniente  non  t4- 
t  \m  legicima  deberi,fed  etiam  legicim.Y  fiu^kiJS  a  die  mortis.Eamquc  fenc6 
ti aSeiucus  noftecicquicurjliccc  aSenacu  Bardcgaleiifiimprobai.a,  ceile  Boe- 
no  Dectf.yAdfin.  Aliuscafuscft,quo  induxic  error  ptagmaucorum  vc  legiti 
mxtruokiisnuUidcbeanciir.ne  quidcm,quodmagis  muum  cl\,adie  licis  c6 
tellatar,  nimiru  fi  iure  dubicari  pollit  an  iegitima  jpfa  debcacur.  U  enim  j)lc- 
ruqi  in  obfcuro  &:  incerco  elle  ccedicur,vcjpuca  fi  qua  ex  lus  pfonis qu?  a  fuc- 
ccflioneexclufu  funcpccac  legicim5,.fiiigemacrcdefiindicalliabilis,&  liomi- 
nis,vcloquutur,manufmortua:,qui  ahu  qui  dominu  habcrefucceflbrc  no  po 
teft:autm.mc  liberiquid6  hominis&  iiigenui,fcd  qux  ancc  prucu  fiiio  tuto 
r6  inicric  fccundas  nuptias,&:  antc  rcddica  admiiuittationis  racione,ide6quc 
indignaficqu.r  adiinpubcris  fiUj  fucccHTonc  admiccacur  /.  omneG.C.ddS.C, 
Ttfr/y/.H-scafibusplacecpragmacicislegicima  macrideberi,  (ver6ncan  fe- 
cus  viJebimus  FoicalTc  in  fequcntjbus(fru<Skus  came  nullos  debcn,quafi  iain 
plus  quam  facis  matci  faucatur  in  co  quod  habet  legicima>qua  ex  iXtiiX».  iuris 
racionehabereno  deberec.Scd e(ihxc  etia fcncencia ta  ahena&  dilcrepans  a 
mre  ciuili,vtnon  put£  aliqua  xqiiitatis  fpcciedeiendi  pofle.Non  .n.ea  les  iii 
iu  ^icis  arbitrio  pofita  eil.an  fiudus  legitimx  debeantur,aut  non  :  quomodo 
aliapleraquearbitrariadicimus,ciuq  exbono  &  <j<iuo  pro  arbitrio iudiuj 
in  hanc  nut  in  illapartc  ftatui  poiruncA  in  quibus  folcnt  pr.igujatici  dicere, 
bonu  elfc  haberc  ludiccm  fauorabilem,fed  lurisccrtiflimi&mdubitaufli- 
mi  eft,aut  lcgicima  prorfus  nulU  deberi,aut  fi  quadebcatur,fru£kuii  quoque 
ie<^icimqadicmort)sexquo  incipitdeberi,ratioii6  lubenda  eirc.multo  ma 
gis  vab  ex  dic  liti*conteftat<^,  ciim  d»ci  folcat  ex  co  teporc  pollclfores  omncs 
cllc  paies,id  eft  mal«j-  fidei  poflelfores  eflici  ciiam  eos  qui  in  ejum  vfque  dicm 
bona  fide  &  iufto  ticulo  polfcdirtcnc,Ay5^i  c/piepe  2^.§.jf  antei.de pettf.  herej. 
adeo  vtnecmciior  iit  conditio  ignorantium  hercdcm  eiusqui  Utem  con- 
teftatus  eft,fcd  pac  forcuna,vt  loquitur /.-?.C(»<1</* J^«^?/^.c5"  Itt.expenf.  Poteft 
quidem  iudex  interdum  compenlare  fruciusex  vna  parce  dcbitos  cumvfu-. 
ris  cx  aha  parce  prxftandis,vt  in  d.lminor  40.§.i.^f  wj/V/or.quoniani  ea  com- 
penfatio  viccm  mutuz  adiudicacionis  obcinec :  fed  ftuc^us  cx  na.tuia  uidicij. 
6c  quahtate  adionis  inftituta:  adiudicandos  denegare  iudcx  nmr.qua  potcll, 
'hon  magis  quam  id  ipfum  quodpnncipahccr  pcticur,6s:  debecur.Fruclusc- 
nim  ecii  accefliones  func  eius  rei  qux  in  iudicium  dcducitur,camen  non  folo 
iudicisofficio,fedobligadonjs  &:riobionis  iurcdebcncur  inbonx  fidei  iudi- 
cij5,lrtftcidisver6officioquidemindicis,  fed  ica  camcnvc  non  lit  hbcruni, 
iudici  eos  frudkus  non  dcducere  iii  condemnaticncm,auia  quale  c^oid  eft  cu 
pctitur,tale  dari dA^ezli.Lz  idfamus  ^"^.i.fia^ltone.D  de z/yir.Sant.n.  truCtus 
natuiAlcs  .icccfliones  rci,      naturalem  caullam  habere  dicuntur,  ideo-. 
qnc  rem  Jpfam  ncccflatib  icquuntur:  ita  vt  nihil  intcrdum  prolit  bona  fidcj 
^deoslacr.indos,/.i'/^if^/i  15.  DM  cond.indeb.l.z.xori  marirm  17.  De  vftifr.'. 
UgA.   Quamcnim  rcgulaciter  aliud  ius  eft  quod  in  bonx  fidei  poireflbn 
rum^r.Tmm  coilfticutuinfLiiteo  folo  colore  qubd  bona^  fidei  polleflbrhac 
parte  domini  lure  cenfeatui  /.  bonAfidei      D.de  ac^uirend.rer.  domin.  Dc 
quo  fcriplimuslatiusin^ryoJ^^w/vimwOT  Decadts fuperiorij  tdcCciibeiims  c- 
tiam  in  (ccjucntibus.  Contrarius  eorundcm  pragmaticorum ,  nec  Mineii 
■  '  difsimi- 


Digitized  by  Google 


DECAD.    XILERRORir.    ^     •  j/;^ 

(li(Iimiliserror  eftincoqnodcxilliinant  fi  ti  poIIeJiitcrdu  vt  fi.lcicomniir- 
fari^  hercdicatis  trudus  nulli  tideicomillarioclcbeitur ,  ne  qu  dc  a  die  licis 
c6tellatj:,vno faltc  illocaiu,inqMiunt,quo  hdeicomjfsu  ful^incatur  pcr ciau- 
fulicodicillar^  appolit4  m  teltam6to,quodperpolihMmi  pr^tciit  ondigno^ 
riter  ia£ta  rupiu  propon^tui ;  propterea  qu6d  ooc  cafu  Uuor  pollliumi  ex- 
traiieoprslcrtim  ncredcinlbtuto  ,  lushoccxicerc  videatur  ,  vtnonfulam 
quart4  vn4  aut  pocnis  crict£  pro  legitimadetranere  tilius  podlt,  vt  alias  cuc- 
nit  cum  purum  hdeicomiirum  eft,  fcd  cuiTrebeUiaiucam,adc6i]i  lucretur 
fruckus  hcrcditatis  rcftitucndi.  Quaii  hoc  etii  cafu  fatisia  &  lcrc  plus  (^quo 
laucacur  Hdcicomili  ^rio  in  eo  qu6dhcredisinftitutio  dcfcnditurperclau- 
fulacodiailare  hadlenusvc  flcdbaturin  Hdcicomiirum  ab  inteftatorclidhj. 
Sic  cnim  al:quando  tradatu  Sc  pronuntiatu  Fuillc  fcio.No  ea  mihi  nuc  qu^- 
(ito  cradVanda  cll,  An  claufula  codiallaris  eo  cafu  vires  vllas  habcat  quo  pr^- 
tentus  iit  pollhumus  ignoriter,  cxtraneo  prjefertim  hcrede  inftituto.  Di^iia 
cnim  rescll  qux  k  nobisfuo  loco  iacius  difcutiatur.Scd  tim6  hoc  nopolluni 
no djccre  ,  null.i ratione  iicri  mihi  probabile ,  vt & duplcx qCiarta cx  puro  fi- 
dcicdmifTo  dcducatur ,    irut^us  Hcrcditatis  fidcicomillaria*  nulli  rcltitu.ui- 
tur,neqiudc  a  diehtis  cotellacx.Id  cnim  probauimus  iii  lupciioribus  rclli' 
tuiomncj  dcbcrc  quotquot  pcrcepti  funtadiemorq,  qu^  ncrinqpoteft  cu 
de  fideicomillovniuerfali  a^itur  ,vtn6  falt^  ac6tcllacionisdicconcradain-. 
telhgatur.Djxi ,fw«i  dc fidetcormfia  vniuerfali  agitur ,  qui  a  li  dc  Icgaus  tradc- 
tur,  mcerta  pacrimonij  ^lbmacioincertu  facit  modulegatoru,eaq-,resiufta 
dillcr6d.E  (oIuuonis,adc6que  Iitigadi  caufsa  pr^bere  potcll  hcredi ,    no  oF- 
ferant  Icgacari j  iatifdation^  qar  debetur  ex exli(So,Si  cui  plus  quam  pcr  fegc 
falcidi^^.3.  Z).<^  lyirr.quam  nos  intcrpretati  fumus  Itb.y.ConielLcap.  1  .Dcni- 
quc  iulla  htigandi  caulla  cxcuGt  ab  impcnfis,quonia  earum  codcmnatio n6 
nili in  panam  tcmerc  litigatis irrogati  folet,ex l.^Mt /o/idifjS.§.i.dcIe^.i.Scd 
non  recufat  a  irutbbus  qui  natiu:afium  accclfionum  iure  lequuntur  rem  1- 
pCun  qu.e  dcbctur,aut adiudicatur^nillcum  excufatetiam  a mora,co ninu- 
rum  cafu  quo  i&uClus  exdie  duntaxac  morx  prxilandi  funt. 


ERROR  SECVNDVS. 
De  dote  ^uiim  pater  nnhenti filtx  pro  legitima  dedtt. 
lC^pE^a  o  X  c[\  digna  fanc  pragmaticis,Docem  qu^  filiq  iiubcnd  data  efHi 
iSk  ^Jm  patrejoco  legitimx  cllc'.  tum  ctii  cum  nmpliciter  data  c(V,mult6 
5pi^|#^.'^'3g'5>'i  vcfcrc  scper  fit,  pro onini  lcgitimqiuredataproponatur. 
NihiTci  ini  dici  poteft  a  vera  redaque  iuiis  ratione  alienius  Siquidcm  ccrtifl, 
fimi  iuris  efl  lcgitima  viuo  pauc  nulla  filix  dcbcri ,  ncc  Ci  pattr  maximcno-* 
litjficii  tamenvllomodo  pollc  vt  vllc»cafu  dcbeatnd   Nam  quid  aliudob»^' 
fccro crt  lcgitima,nif»  portio olim  quarta  , hodic  tricn?  vcl  fcmis  heredicatiV 
ab  intcrtato  contingcntisJ  Atqiii  de  intcllati  lucceinonc  quxri  non  pordt  i 
(icut  ncc  de  tclVamcntaua  quandui  patcrfamilias  viuit  ,  dc  cuius bonis  agi^ 
tui ,  noneafoliunrationequxcxbQnismoribusducitnr  ,  qu6diirprobi'y 
fit&contraiusgentjum  fcftinarc  dicatur  quifquis  foHiatus  eftdefncccl  ^ 
Cone  viucntis7.i.J.<«//r/^«/w.  D.dezmfg.    puptlLfubjhr .  i.  donari  xg.  aftas  l 
fktdam.§.  doTtationem.  D.de  donar.  /ed  ctiom  quia  viiicntis  hcreditas  fuc- 
afllo uullacft, /f^.i,  D,d«hered.  vel all^vcndit.    Ergo ncc fieri po:ell vt 
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de  filiac  legitima  viuo  patre  quxratur.  Acccdit  qu6d  iegitima,vt  pragmatici 
omncs  confentiunt^noii  hctcdKatis  quota  c(^,  fcd  bonoi  um :  cam  eius  ratio 
ponatiir  dcducVd  xre  alicno  &  funcris  impcnfa ,  /.  Pajftma/JHr  S.^.^uarta  au- 
tem.  D.de  tnojf  te^am.  Qiiorum  verb  bonorum  ?  fcilicct  eorum  qiiar  mo- 
ncnspaterreljqucrif  ,acproindcipfotcmporcmoctis  pra?cise  inipedto,  /.• 
ckm  ^H^nfttr  6.  C.eod.  Acqai  omnino  mcertum  cft  qua-  bona  qiiis  moricns 
rehdmusritquandiu  viuit  ,  ciiinin(ingula  momcnta  ditior  hcri  pof]ic& 
pauperior.   Ni>n  igitur  ficri  potcftvtviuo  patre  lcgitima  vlla  dcbcriin- 
celligatur,  ncc  fi  pater  vclit  ,  ticui  ncquc  in  patris  potelLite  cft  conftituerc 
quid  quanuimvc  in  bonis  rcii^burus  fit  cum  morictut.  Fatcor poirc  patrcin 
cx  iuita  cau!la,quabs  cftdotis,  certam  bonorum  fiiorum  partem  fiuc  in  pc- 
cunia,fiue  in  rcbus  aut  mobil;bus,  aut  immobilibus,fili*cprorogare,fi  velir, 
imb  verb  cx  patcmoofiicio  cogivc  dotandx  filix  gratia  id  faciat  ,  /.  capite 
i^.D.de  rit.nupt.l.vlt.  C.de  dot.fromtj^.  Sed  ncgo  cim  portioncm  dici  pof- 
fe  lcgicimam ,  quiancque  cxlcgibusdcbita  cft ,  nequc  cx  compatacionc  bo- 
norum  quarpatcrmortis  tcmporc  habicurus  cft  ,  lcdcorum  qujc  tuncha- 
bct,.Tftimatur.  Dctiiquc  lcgirima  portio  non  cft  qui  non  cft  ccrta ,  ^  qui- 
dcm  habito  rcfptftu  .id  bona  mortis  tcmporc  rcli^a.  Mortis  crgo tcmpus 
nccclfario  cxpcdandum  cft.yt legitima  illa  portio  conftituatur.  Fefcll  itin- 
ccrpretes  &  pra^iiaticos ,  qnod  a  Zcnonc  linpcratore  conftitutum  cft  in  /. 
^uoniam.muel/a  \t).C.de  tnofj.teftam.w  dos  a  patrc  data  fi  cx  fubftantia  patris' 
profda fit,in  lcgitimnm  imputctur.  Scd  funthjrc longc  difIimilia,dotcm  in 
lcgitimam  impatari,&:  doccm  lcgitimar  lococfte.Prius  verumjpoftcrius  fal- 
fum  cft.-  Nam  cx  eo  qnod  dos  m  lcgitimam  imputatur ,  apparct  potiils  non 
«(Ic  cam  lcc;icimx  loco,cum  fi  lcgitimi*  iurc  ccnfcretur ,  fruftra  dc  imputa- 
tione  tracljrccur,ficut  ncc  de  illo  quxri  pollct ,  .Kw  pccunia  quT  Poft  patnV 
mortcm  foliua  cifct  filia:  prolegiciir.a,imputari  in  fegitimam  dcbcict,quia 
proculdubio  cllct  loco  lcgitimx,  quamuis  non  lcpitima  ipfa ,  quippc  qux  in 
corpor.bus  bonnrnm,n6  in  pccunia  dchcatur.  Idquc  ita  clle  apparct  cu:den- 
tiiis  exiis  diiFcrStiis  qii±intcr  dotcm    lcgitimam  &:  magnx  funt&r  mulcx. 
Dos  dcbetur  ii  viuo  patre,Ic^itjnia  no  nifi  a  morcuo.  Ec  cofcqucntcr  dos  v*6-.  . 
grua  cicitur  hibita  tatifMic  bonoru  qua:  tii  paiarpoffidcc  cu  dotc  dat ,  vt  di- 
ximus,  lcgitima  vcrb  napotcftcllc  cogruaquin  fii  ca  ipfa  portio  qux  Icgibu*; 
dcfinita  cft. lca fic vt  cogrvi^'  dous quatitas antc  coftitutionc  fcpcr  lit inccr-' 
ta Jcgitim^  portio cdVii  fit  ccrta  fcpcr,ctia  prius  qua  a  patrc dcfir^ica  llc. N6 
cmm  cx  pacris  volutate  dcfiriicda  cftjfcd  cxlcgibus.  Dotcm  vtpluiiniiini  5: 
indubiocongruau^fadtiola  patris  voluntasnjfigrandislarlio  proponacur, 
licccminor uC  ca  portionc  qu.t'  pio  Icgitifna  dcbcrctur,  fi  tuni  paccr  dcccdc- 
ret,vt  Alexaiid^rtia£tatccw/r}}.ww,4.W,4.  Intcrdu  ccia  confuctudo  rcgio- 
nis,  qux  tamcn  non  fcirpcr  congrna  dotc  vrftimatcx  congrua*  lc^itimx  co- 
parationc.Lcgitiina  vcrb  congrua  Ficit  fola  Icx  quq  ccrtum  modum  huic  rci 
coiiftit^it.lmo,quovl  magis  mitu  cft, li  filia  qux  dotcm  minus  congrua  accc- 
pic,futura:  patris  fuccci]ionj,adcoq;  lcgitim^"<5c  fupplcmecolegitifna:  rcnun- 
tiaucrifjli.rctpl^accat  cxcluficacllc  ip(oiurc&:  iurnlurandi  poccftacc,r.c  le- 
gicimam  auLicgicim.T  fiipplancncum  pctcic  poflitjnihilomuuistauicn  a- 
gcrc  potcft  ctiam  contraviuum  pacrcm  vtcongiuc  dojctur  ,  uuemadmo- 
diim  fmiilladosenctcouftituta  ,  agcrcpollctvtdotarccur.  Quodcamcii 
falso  diccretut  fidos  ctiam  data  pro  lcgitima  iurc  lcgitimx  ccnferccur. 
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£x  concrario  EufflCLaii-vpliilimatn  docein  £Ii{  daiam  eile  ^  pacre,&:  uu^  exce- 
dac  lo  ige  poctl^lifliiWB  oi^paaDU^^  IpsidinailMcUif 
xoEur^ca  dtraidtem  jiaim^mioroiii  qiurctiDC  pwwlMinfftw^ig  Mft^  aa« 
Ociincf  acris  fttcu&nes,  hec  senunci*ctD;«U»inc8n«9iatt,  none^  txjBtfs* 
pcecibus  aoc  tiBi^acicis  qiibjBbtoqiimrfaki»  MiiKat^iHttya  pjKiM 
ibj^pkpsenti  icgiumx  ex  bonis  podea  acquiikis&incvcfa^  tempote  inhci». 
dicace  repcrtis.  Solaenini  renuntiatiolegicimae illaeft  qua;  fili^  nocerepoC 
fit ,  tjiiia  nei'  inLi  pcr  cain  rei.untiauoucm  hc  vc  de  futur  s  quc<]uc  bonis  & 
acquircdjs  coj^itatum  clle  videatuc,vt  latuis  a  nobis  cr..^hn.um  clt  in  Djlpu- 
tationibu>:  iorenlibqs, tx Lfi ^nMdt  ^iif^4bter  luaCt  Lfctinuj  ^.tn 

Mf€ifMjrtplukmtiiiH^  fwi^ii^Uwrtt  ji>iiiitiii||l«iii  i>f  ilw  t  jfat  §tSt)bek. 
Itpiaion^jo^itdm  cjuideni  diiii^imiiililrcempoceioipc^  xquatitib6^  C9* 

;      '   '        ■  ERROR  TERTIVS.  • 

■    "         "  ■  ■>    .     .  -   .  • 

A  c  T.i  o  M  £  s  de  fiicura  viuentis  bonunisilicceinooeiuie^ 
ciuili  noji  valen^ue  de  fucced6do  iint,  Hue  de  no  iucceden- 
do,auafi  repugnances  iuri  pubLco,  id  el\  lcgibus,qux&  juris 
publici  partem  faciuncA  iucccdciii  jusinduxcrunc,  /^4^m;7i 
^uoddotalt  i^.C.de pnB.l.pA^lum  datalt  ^.C.de  coUa.l  fi ^uando 
l^AlUd  CM  tmff.tefi.Llvt.D.de  futs    /rg</.iiac  viia  tam£  di^crenua,quo4 
l^aj^lumckruc^eiido  valet  U  confeniuB&-volu.us  inLeruemac  cercjj,de  cu^, 
lusiuQBCwone  ag/ci|r,id(]ae^  luftiniimi  WD&^Ki^ODRUiVw 
(laiiicis  duiliscationem^adum  verb  de  non  f«cecdendo.oQn  vale^ieciau^fi] 
fiac  cum  eo  ipibqal  non  vuit  /ibi  fuceedisVtiequenci  capice  dioemus.  Sed  li 
iuiiurandum  interueneric,placeciure  poncificio  confinr.ari  renunciacionfi^ 
propccr  vjnculum  &  reli^onc  iuri(uirand  iex  cap.i.De paEf.in  6.  non/olum 
ii  lenunuacumlit  fucceflionijled  cdi  lcgitima'  ppi:uoi:j,dummcdo  lcgitim^ 
rnqiupiadafueticfpeaalis,  (jcuctal^ii,i  ciuvn.iji^criioiiis  iucui;^  rcnuiiua- 
tionem  tumiuflSum  ceicum  eft,ad excludefi$m.legjcim'e petit^ou^m ,  quj 
miqiiam fewof abiJior fpeciali  c|uodami)uetOni..eci&deb^ur  ci}in/ucceA. 
fiQ  ip/auoo ddiecur  d  tfi ^tumdt        ^tfftrM/t^tr,  C  dt  mff.te^  Huias.ve-' 
rb  Cfnuntiadoiiis  ei&dusilieeftaVt  fiiiaqyj^ren^ 
idtirando^ccedere  pofte^  non 

legftimampetcrcpo/iic,rec  flipp\mcnti;m  :  non  rragisqran  hreniinda- 
tionis  cep>oic  lamdelataruccefiio fiullcc,auc  natum iu» petctidi  lcgiiirrS  vcl 
iegicim^fuppiemcntuin.  Exquo  pragmauci  intciui  i  huiufniodi  filjam  pro 
mortua,autexcraneahabendam  eile,qaia  iion  ni;^is  luccedtrc,auc  lcgjtimj 
petere  poceft ,  quam  ii  iam  viuo  ccftatoie  mortua ,  auc  proifus  cxu  ai:ca  clie 
proponeiietQr.Ad«b  vc  (i  iis oedtmus  edam  pr^criri  im^un^  podlt.  Sicn. 
Barc^n  LpmirfikmS^mf,ttfi.&cmU^^ 

Bali.m  /.  vnic.  C. ^uadd  nopttertt.parr.PaktCa^.m  I.p/a»c.§.  pdunbitt  tU  teg^  ' 
l.£^o  yct6  coniecudbnemhjUt^pcnitus  fcl/l.iU  cjrtc,  fifaiuns  ratiorc  nfeni 
aaiii&dicese.Cccuiinamdft4uodincerpfe^  qiidiqiie  admtaiwic^iiuiiUI' 
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mo  Ji  omnes  renunciauonesnue  futurar  fuccenrionis ,  fiuc  legicim3t,aut  fup- 
plcmenci  legicimq.tacicam  habere  condition6,ii  fucceflio  auc  legidma  dete- 
recur,vc  elcgiccr  Ca/hen/is  tradac  ad  L^utfttpcrfiitts  o^.D.de  ac^.bereiLFicn 
fiquidemperrerumnacmam  nonpocelt  \  necverc)  mteliedhis  cogicacione 
percipi  vc  exdudaiur  quis ab  acquiccuda  fucccflione  aut qua  alia  rc  ,  priuf- 
quam  ea  delat.i  litA'  lii-uu  delatio  prxcedit  necellari6  acq^uilitionem,  itaCit 
repudiacionem,autqaod  iJem  elt,rcnunaauoncin.  Vndc  hc,  vt  li  llibcoiidi- 
tione,  vcl  ex  die  certa  nobis  legacutn  iit ,  ante  conditionem  vei  diem  ccruim 
repudiarcnonpofl[imus,q'i'a  nccperdnccadeosantcquamdics  vcniit,  vci 
conditio  cxillat.inqait  Pomponius  in  l.fittmfitfcrtptMm  ^^.S  fi fub  condutone,  • 
de  /e^Mt.i  Hoc  vero  ii  itaeii,omnino  fitrofequcs  vt  ca  rcnuncatio  nuiinpe-< 
diat  deiaiioiic  hcredicads  aut  legidmx,(ed  cancUm  acquiudond^fucccdaue 
/liliccc  poccltatc  rcnunuauonis  co  ip(o mitanu  quo  delacio  fit,  vc  acqiiilidO' 
ipfa  impediacur  Qiiemadmodum  dici  lolec ,  ciim  id  quod  fub  c6diuonc  de- 
betur  puic  quis  nouandi  aiumoftipuJacur  ,  non  llaum  nouacioi>cm  ficri,Ii- 
cccpuiartipuiauo  nliquid  egille  vidcatur  ,  (cdtunc  demum  cum  conditio 
exucerit.Etenimcxiltcns  cond  tioprimam  ftipuladonem  coir.niittK ,  com- 
n)i(]an)quein  fecundain  crai^sfcrt,/.^*o/w  x^.^.i.D.denouMt.  vbiexliocin- 
ft;rt  Vlpianus,li  lortc  pcrfona  pronullbns  pcndcnte  condidone  fuerit  dcpor- 
tata,nc  quidcm  exiftcnce  conditionc  vll  m  conungere  nouadoncm ,  quoniS 
nai:c  ci\m  exilHc  conditio ,  non  cft  perfuna  qux  obTigetur.Eadcm  ergo  rado- 
ne  dicendum«cft ,  FadLi  renunciacionc  fucur;e  fucceflionis  vd  legiumq  fub 
ea  coditiune  nccellaria,liue  cxprclfijllue  cacica ,  li  hcrcdicas  aut  Icgitima  de- 
firrctur;ii  inccrea,id  dt:,ante  condicioncm  cxiflenccm  ,&  viuopatic  filia  mo- 
rlacur,nallam  vim  clle  icnunciafonis ,  quia  non  riipercft  pcrfona  quar  pcr  re- 
nunciacionem  obligecur ,  ci\m  obiigacio  non  prius  pofl^c  incipcrc  quim  de- 
lado  fiac,nec  delauo  fieri ,  nilimoituo  pacre.  Quod  (\  deiado  pcr  rcnuntia- 
doncm  non  impeditur,  illudquoquehitcndumeltnon  poilchliam  habcri 
pro  mortua  aut  pro  cxrranea.cui  fucccfllo  auc  legidma  ddertur :  non.n.  prae- 
mortuae  fihar,auc  cxtranci  p^rfonx  defcrrecur.lndcque  nimirum  eft,qu6d  li- 
cii  non  admiccatur  ad  partem  fiuc  hcrcditatis,fiue  lcgiumq,facit  tamen  par- 
tem,  ideft  computatur  in  numcro  libcrorum,vt  ipfi  quoqne  pr.igmatici  c6- 
lentiunt  ,&  vcrum  cil ,  indc  cuam  quod  ncc  impunc  pra'ceriri  poceft  in  pa- 
tris  ceftamenco,vc  di/putabimus  DccMdefetjMentt.  Inde  dcniqnc  quod  renun- 
uaoo  filur  non  nocec  nepori  <i  filia  viuo  pacre  dcccirenc ,  qiiia  pro  non  fada 
Iiabecurrenunciacio,cuius  condido  nnmquam  extidc.  Qmxi  ipfum  camcn 
quia  fuas  concroucrfias  &  diftinfikiones  haDCt ,  pluribusa  nobis  tr.idandum 
oc  di/putandum  eric  in  fcquenubus. 


ERROR  CD' ART  VS.;..  .*C' 
De  p4£Io  de  nen  fuccedendo.  ' 


V  M  quxricur ,  an  pa^um  de  futurji  viuentis  hominis  fucccflibn^^ 
valcacilue  dc  fuccedcndo  fafkum  fit^  fiue  d?  non  fuccedendo^n^^ 
folcntpragmatici  ^i^^gu^c^^uC   qui  func  <jui  diftinguaiu^^a- 
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le  &C  j)erj)cram  dilli  iguunc  Ea  namque  diiUndioquiburdam  placet  rt  pa- 
dum  ..c  rucccJcndoiiou  valeat  ,  quiaautfcrc  Iberam  cdUiidi  Facultaccm  * 
cx  Ugt,J}ipHUtto  hoc  modo  co»cept4  6 1 .  D.  de  verhorum  'jbhg  atiotuhus  ,  lege  \ 
.  (luartd ,  Codic.  de  mHttltbusfiipuUttontbus.Ugt ,  cum  denattunts  34.  CodtcM 
/r^«yi<5?/(jw^K/;padura  vero  ac  non  fucceucndo  valcat,quia  liberam  tc- 
ftanai  iaculcaccm  nonmodo  non  reiln;  gic  ,  ftd  cciam  an  pljac  ,  quippe 
quod  cercum  lic  annime  pcrtincre  ad caullam  fucceflionis  cdtati  ,  ied  tania 
adcxcludendam  fucccnjon^  inccltau.lca  Capell.T hoUfm  Decifionthus,  qux 
diltindio  apccta  falfa  cft.  Vcra  cnim  &  gcrmana  racio  improbandi  patb  dc 
rucccdcnuo  non  illa  cft,qaam  ifti  putanc ,  qubd  autfcrac  libcram  teitamcnti 
toaioncm ,  quar  fane  cclfaretmpaaodc  uonfucccdendo.  Scd  ilJa  pouiis, 
qu6d  fuccedcndi  ius  fu  cx  mre  publico,id  cft  cx  lcgibus ,  iiucde  cdtaiTjenca- 
ria,Iiuc  dc  inccftau  fucccflionc  agacur.  Nom  vc  f^pius  lam  ^  nobis didu  dl, 
lcx  duodccim  cabuiai um  non  modb  tcftandi  liccnuam  aui  Romano  dedit! 
fcd  cuain  hcrcditacum  hcrcdiimquc  ab  intdlaco  lura  induxit/i.  o.aut  ttfla. 
fac€r.pof  l.verbisUgts  iio.l.Uge  obmentre  i^o.  D.deverb.ftgmfic.  Pioindc  lus 
& imuna  fit  legibus,  n6  folam (\  tcftandi  ijbcrtas  paaionc  aliqua  c6ftrinca- 
tur ,  il*d  etiam  li  pcr  padum  quis  impediatur  ab  intcftaco  d  fucccderc  cuius 
vcl hiius  iit,vcl  proximus  agnacus.  Ex  ie^ibus  cnim  prima iibcrorum  caulla 
cftjnfuccedendo  :  iifuusiiercsnonlic,aguatus  proximus  familiam  habcic 
iubctur.Acqui  ccicumillud  cll,priuacorumpa<aionibu$iun  pubiico  deroga- 
ri  ncc  poire,ncc  dcbcTC,/,tus  pub/icum  ^%.D.depait.i.Nerattus  io.D.de  r#L. 
&fumptth.funer./.i.§.fitTiter  ^.D.de  magtflr.conuen.Lejuodbonts  15.$.!.  D.ad/, 
fa/ctd./.Cerdonem  Afi.D.de  oper./tbert.\^\x.\xL  non  magis  ficn  poceft  vc  vaieant  * 
pai^ioncs  dc  non  fucccdcndo,quim  qux  func  dc  facccdendo./.paOum  dotali 
^.C.de  co//at.l.fi^HAndo  yy§.t//ud  Cde  inoff.tefiam.Lv/t.DJefHts  /egit.PoC 
luut cquidcm  ahx  cua rauoncs adtcrri,(ed  mimis gcrman» &:  propnx,qua- 
hs  ilia  cft.quod  imDrobus  cfle  vidcacut  qujfquis  folljcicuscft  de  fuccciIioi-« 
yiucnusjM§.tnterdum.D.de  vu/g.& pupsJ/fubfiit.  Dicitiirque  fdlinarc  con-         .  • 
.ira  bonos  mores^:  ^oncra  lus  gcnuttm,/j<j«iini5,.  a/ias./.^utdam  d«natio^ 
pem  D.de  donat.  Ez^iu.iva  pciunccca  rouo  non  tniiiCis  ad  paaioncsnuxfiut 
dc^  Jion  fuccedcdo  abliinci.quam  ad  cas  qux  fiunt  dc  fucccdenda^o:i  cameu 
^unilicer  locum  habcc  m  eoq^iu  padus  lit  dc  non  fucccdcndo  a  ipfi  cum  quo 
^waicicur^quianonpotcft  viJcrjlolIicitusde  viuentisluccc/Iionc  quifibi 
miiprarcipitfucccdcndjtacukatcm.  Ettamcn  non cominusvcrumcft po. 
.dboricm  non  vaJcrc.Sic  &  ratio  illa  qua  Papiilianus  moucbatur  nc  paccretiir 
yalcre  c6ucnuoi',cm  fadam  intcr  patrcm  &  fihum  De  qucrda  moaiciofi  te- 
.ftamcnunumquam  pcr  filiu  mouenda,qu6d  mcrius  potiOs  filii  ad  patcma 
obicqLua  prouocandi  Imt ,  quam  padjombus  adftringendi ,  vt  luftinianus 
ictert  m  ds^/a/ege.fi^uando  ,it//Hd.Cod.  de  tnoffictofi  teftamento.  hc^tcle- 
ganshCj&rcdatauorc  Iiberorum  ,  non camcn gcrmana  cft     vt  cx  eo 
apparct  quodnon  conuci,it  parci:ubus  ,  fi  focie  hlius  cum  parcnce  pa- 
/kus  hc  nc  conqucu  dc  inofficiofo  filij  ceftamcnto  poffic  maccr  ,  auc  e- 
liam  paccr    h  Ujus  emancipacus  ftiit  >  cilm  tamcn  perinde  improba- 
tt^h,:c  huJuTinodi  padioncs  cilmfiunt  in  odium  parentum  ,  aiqilccuin 
ic  ift  o4ium  hbcrorum.  Non  cnim  mroiis  fauorabiiis  dk  caull^  parcn- 
ijm  lutbato  moiialitatis  oidine,liccc  non  um  naturx  iurc ,  quam  fangujms. 
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is;  milerationisraconc  Ijbcroiuiii  herL*dicaspaicntibus  dcbeatur  l.rtametfi 
\-7.D.€od.l.frtj>ro  -y  ^.i.o.vnd  hhert.  Quaniqjam  i'on  igi  oroahiercjuibur- 
datn  vifum  clTc,exiitmiantibuspntliini  de  non  fuccedenito  valtTe  ci\m  m  o- 
dumi  paFencjin  Fa«5Vum  eltjcx  /  i.f ./?  f/arer.s.  v.fi  a pAretit.tjnis  msrr.unii  Sed 
longcaliaeiusloci  fertcntiacit,vt  ncn  oblcure  qui»ifs  v  dciepoteit ,  &:hos 
aiiasplLiiibusd.rterenuis.llla  (anc  rat.'o  adfcrii  poteltgei.eiaiisadpa^bo^es 
omiics  i!uc  dc facccdendo  lr'.t,liiie de  non  ftkccdcndo  ,vt  non  valcat  ,'qu?id 
fiunc  c.Q  le  qiur  m  rerum  *  aiura  non  ell :  Ncque  cnim  viu(Jr,tis  hominis  hr- 
rcdicas  vila  cfl,dec]ua  pai  lici  pofTis  vtad  cealiquandoperucniat  ,  vel  num- 
quam./.i.  D.de  hercd  vel acl.vendtt.l.fta faperfhtts  c^^^.de aofuir.vel otntt.he- 
red.%^6  li  propi  is  inipicias ,  eodem  ratio  illa  recidit  qufi  prima  quam  attu- 
iimus.ldcoenim  viufenshominishcrcHitas  uuHaelr,quJafexeac<Vquaf  facft 
l'.cicditaccm  eo  ipfo  inftanti  quohereditatcm  dctrit ,  non  antem  dctert  niii 
patrctamiiiasdetun^o,quianecpoteR  :  quaiidoquidcm  inducendir  heredi- 
tatis  necefntas  no  alia  fuit ,  quatr.  vt  cllec,qui  dcturdti  &  domini  perfonain 
reprrelentaict  vt  dominiiim  inhcredcm  contir^uari  pollet',  viuo  autem  pa- 
trctamilia<;  qui  ipfe dominus  rerutn  fuanim  cft ,  neqtic necelTc cft  alium  irr- 
duci  qni  perl-.x^am  ipiius  rcprarferttct  ,  neqne  ficri  poteft  vt  inducatirr ,  non 
magisquam  vtduoeiiifdtmrei  ihfblidum  domrni  crte  poffilit.   Illud  cr^o 
proconuanti&  indubitacolit-jCodem  iure  Cicnferi  padiohes  onVnes  cJe  fiic- 
ccdend<)&:  non  fuccedcndo,n^  has  magis,qu^m  illas  valcrc  polle.   Sed  ta- 
men  aliquam  intercasdiffbrcntiam  cbnltituendam  clTe  arbitror,  qu.im  nd- 
qiic  ex  pragmaticis,nequc  \X  putocx  intcrjiretibiis  quifqiiaiii  in  hunc  vfque 
diem  aqnouit  Hanc  nimirum,^uodcxlultinianiconlbaitioi:e  in  l.  vh.€.de 
fm6l.va\ct  va£t\}iu  de  fuccedddo,(i  interdaos  taifVum  fitdehereditate  tertij, 
tertius  illeconfentiat,inea(]uevoluntace  ad  extrcmum  vfque  vit^  fuxdi^ 
perfeuciet :  Padtum  autem  dt  non  fuccedendo  ne  ttim  quidem  valet  iurc  d- 
I  uili,cum  is  dc  cuius  hercditate  agitur,volutatem  fuam  interponic.Nam  fi  lu- 
ftiniane;^^  legis  verba  !nfpicias,nulla  ibi  mentio  fitpafti  de  non  fuccedendo, 
fed  du.T  fpec  cs  proponuntur  qnar  anibre  pertincnt  ad  pa^tum  dc  (uccedeii- 
do*    Priinaillacltji  conueneritinrer  pUites-fott^  agndtdsaut  co^ncholsVt 
vjux  adcos  pcrueniet  Titij  hereditas,certo  mododiuidatur,  altcra,li  pad^um 
interuenerit  vtquicx  pluribus  horeditntccn  aliquani  habituruscltifcil/cct 
cx  teftamentoaliquidvicilTim  eo  nomine  cxtcris  prarrtet.  '  Vtmqticpadtio 
duplicem  habct  conditioncm  ,  fi  morcuus  erit  is  de  cuius  fticcefnore  agrcur, 
&>li  ad  eius  hereditdtdm  voccntur  ij  qui  p.iciftuntur.Vtraquc  igitur  de  fuc- 
cedendoeft,  non  c'cnon  fucccdcndo.    Si  vcr6  iurisTatiomem  intucare,eui- 
densharpartedjffcrcntia  ell,     r.itiodiucrfit.itis  intcr  pn(ftioncnY  qn.rcfe 
l'u'-ce<.cndb tercio  f::dta  fit,?c  enm  qurf  de  ron  fucccdcndo  Cuni  yzty 
dc  fr.cccdcndo  vc irt  vcraqiic  illa  fpecie  qiiam  Inftini.inus  tra^tat,  nihil  tit  c 
cra  legcscx  q»iap:rteius  fucctdendi  lcgibus  introdudtum  eft.  Vtraq\i 
nim  cor-iiertio  fitin  cafum  delatx  hcfcditatis  ,  &  confcquentcrin  cu 
fum  quo  legibus  fitisfndum  fit.   Let;um  enim  potcftas,quod  ad  hercdiL 
attinet;neotantilmconlirtit,vthercdit.item  deferat  ,  nonineoetiani  v 
acquir.itnr  heieditas  cui  fiiit  ddlata.  Nam  licuci  delatio  qn.Tlibet  htredl! 
elt  ex  lcge,  ita  acquifitio noii  nifi  cx  hominis cui  lex  dctulit ,  facfto  afc  \olul.- 
tatc.  Saci^fit  igitur  legi  fi  modo  deiatio  non  impcdiatur ,  id  dV,tlunr  he  p.V 
Aione  id  agaiuTjVC  lcgis  poteftati  in  dcfercnda  hcredicatc  occun'atur.  Qup- 
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niodo  dicimiis  padlionem  qu^  fit  mter  hercdem  &  legatario?  ^  falcicfia  non 
deduccndaeHeconiralegem  falcidiam  ii  fiat  viuo  tcilacorejqo-a  i-^ullaciiTni 
eo  tempore  lcgis  poceltas  etk,  at  uon  e!le  cotra  lcgcm,(i  fiat  eo  mortuo,/.^<«j// 
k9tttj\)  §.i*D.<td/c^.fiilcid.cvA\a  nor.  illud  legis  laicrdix  propohtum  tit  vt hc- 
res  om  iimtKlo  quaitam  cx  lcgatisdcducat,  (cd  lanciifn  vt  dcducctv  poflit  h 
veljt.  Illud  duiitaxatapudlulff^ianum  iaricbat  dtibitatioiirni  vcpaCtioncs 
no  valere  vidcricur,  qu6H,  v:  dixinnis,  improba'lic     fiJpc<l>a , inaliq;  omi- 
iiJS«Sf  periculoli  cacntus  plena  Ibllicitudo  illa  dc  hcjcdit.iic  viuetis.  S.*d  non 
pucat  lurtinianuslocum  id  habcrcci^m  is.de  cuiu^^ttcditate  .igitnr,pa<^lio- 
nem  fcitifc  probat,  nec  voluntatcm  fiibinde  mutat  Nfini  &  iain  oliiji  id  ob- 
tincbat  vt  nonautfcrretur  tanquam  indicno  hcteditas  ci  quiviuo  patrcfa 
milias  de  futura  hcreditatc  parfus  fuilTet,la6tc  tcftator^,fcdTlIi  diniiinrqui 
co  ignorantc  /./.$. v/r.  D.de  his  qu4t  vrindt^n.  At  ci>m  tntcr  Titium  Scm- 
pronium  fit  pad:um  de  non  fucccdcndo  Maruio,  id  cft,neTitTiTS  proximibr  a- 
enatus  Mxuio  quandociiquc  intcrtatomorienti  fuccedat,  licct  M.Tuinsco- 
lcntiat,  padio  cimen  non  valet,  non  qu  dcm  proptcr  improbam  iilam  Iblii- 
citudincm  quc^-lau^  ex  Mt^uij  confcnlu  intcruenicnte  purgatur,  fed  alia  r.i- 
tionc  quq  ttota  cft  men  iuris,quia  ficri  nopotcft quin  ca pa^one  ftibiiftentc 
Icgum  autoritas  violecur quq  proximiori  agnato  dcfcrunt  hcreditatc.  Quid 
cnim  aliud  pacifcentes  ilti  agunt,  nili  vt  quantu  nvie  «ft  impociniMt  ne  iegrs 
poteftas  vlla  lit,  id  cft  nc  agnato  proximo  hereditas  dcftratuf  ?  Proinde  con- 
ienfus  M^uij  facerc  ncquic  vt  nadVu  c6firinctur,quia  ncc  in  cius  potcftatc  cft 
faccrc  ne  lcgcs  in  hcrcditate  uialocu  habcat^iue  tcftacus  fiuc  inccft.icusmo 
natur. l.ntmo potefi ^^.de ie^a.i.  l.tw  adgn/utcms  ^^D.d. pae. Dices  fortalle 
pro  pragmaticis,Pa6lum  quoque  dc  non  fucccdcdo  pcruidcat"  pa(f^u  de  fuc- 
cedcndo  tacitam  habecc  conditioncmdUm  fi  qu4ndoq'«heredicas  padlcen- 
Xgi  defcretur,  vt  fupcriorc  capite  diccbamus.RclPondeo  idixQW  ficn  vi  S>c  po- 
ceftatc  pa(fli,  cdm  paafccntium  mcns  vtiquc  caLs  fuerit  vc  &  ipfa  hcrcdita- 
tis  delatio,fi  ficri  poftct,impcdiretur,  fcd  quia  lcx  ipfa  pado  potcntior  dV.in-' 
uiulquc  paafcentibus  hcrcditatem  delcct  aut  h«edi  icripto  li  tcftamcncum 
fadum  lit,  aut  agnato  proxiimori  ab  mteiUto  d.l.  vit.D.de  fuis  &  ie^i.ij^.C» 
de c«Uat,  C^ic  non  eo  miniis  inutilc  pa4->um  cft  quod  conualicntium  vo-  ■ 
iuntaselfekltumnon  fortiatur.lmo  inutilccftobhocipfum  quod  contralc- 
gem  faclum  etl,  ipfiufquc  legis  autoritacc  fupctatur.  /.turisgentsuj.^.aitprd: 
tor  •j.l.comra  i^i^D.depa^.l.palU  <jHt  contra  G.C.eod.  Nam  cilm  dicimus  Pa- 
(Xwm  aliquod  ficri  conttalegem  non  illud  iniciligimus,  Fado Ic^cm  deftrui 
tjuod  fieri  numqiiam  potci\,  fed  taie  padum  dle  qucKl  li  valcrct  lcgcm  dc- 
krucrct,  idcoquclex  ci  rehl^t  vt  non  valeat ,  priuiq,  nccdlc  eft  vc  lcx  hcre--* 
ditacem  dcfcrat,  quam  dclationis  cffeitus  impcdiatur.  Atpacta  lila  de  fuc- ' 
ccdendo  qu(j luftnnanus  valcre  vult  acccdcnte  rcrtij  cofcnlii ,  ni  cum  noini-  • 
nacim  calum  fiunt  quocx  lcgibushercditas  delctatur.m  ulque  voluntaspa-  > 
cilcentium  cum  potellatc  legis  concurrit,vt  hercdicas  cis iplis  dclcratur qui*  ■ 
bus  9qucdcferretur,eu.imfi  padionulla  intcrucniilec.  Ncc  alitcr  accidcre  \ 
pocdt,  quotics  mtcr  duos  fit  pa(5kum  de  (ucccdcndotcrcio,  vtpouis  dici  dc- 
beacpat:tum dcdiuidcdoquamde luccedcndoli fi.icmcafum  quo  pluribus- 
ddTBTctur  hcrcditas,aut  padVum    rcmunerido  li  lilc  cxprimacur  cafus,^ili>^5 
ad  vnum  dutaxatcxpiuribus  cjulclcm  gradus  agnatis  auc  cognatisherediias  * 
pcrucncura fit.  Acquc hccquidcmita,  vtdiximus,fchabcnt"iurcciudi  ^  ntC 


174    A  N  T.  F/ A    R  i  D  E  E  R  R  O  Ri  P  R  A  G  M  A  T. 

lulliniani  cOfticucio  pciuiict  ad  pa6k.t  dc  non  fuccedcdo.  Scvi  camen  i  urc  po- 
ciBcio  cocum  hoc  nis  ciuilc  concuLoacum,  iic  dic.mi  abrogacum  efl ,  quocies 
iii  pa^io.iC  dc  non  fuccedcndo  luliurandum  nicerucnic  ca.^fuamHts  paclit.de 
pati'tn  6,  iicc  quicquam  hodic  ficqucncius  cll  huiurmodi  paciionibiis  ,  prjc- 
il-rcuu  ad  cxcludcdas a  paLccna  ruccclTioPC  adcoquc  a  legiuma  Hha^i  qu^  nu- 
beiues  dotcm  a  pacrc  accepcrunc.  Quamquam  niccrprctjbus  nollus  placcc, 
non  ahu  J  dicendum  elle  camecii  tiha  nulla  accepia  docc  reimnciaucriCydum- 
modoadhibicomrciurando, ri.ihcecpropceraucoricacem  &  rcligionem  iu* 
rinuraiidi,hcccearcsiolcacprxberemaieriam  rcilicucionis  in  jncegrum  cx 
caulfa  immodica:  Ijrllomsi  prKUcamen  impcuaca  abrolucionc.  Ulud  camcn 
obrcruandumciticademum  prodc(lc  poile  luiiurandum  ad  vaUdai.d.iti)  pa- 
(Sbiopcm  mccc  a|io«  tadbam  non  fuccedcdo  ccrcio  fi  ccruus  ille  confcncuc; 
aiioqui  non'jhabcrccUiCinn  racio  iUa  qua  pociticius  legtilator  mouctur  quod 
iuraincncum  hoc  noa  rcdundec  in  ahcriui  dctrimcncum.  Redundarcc  cniu) 
in  dcciuncncum  ccrcij  qui  pad.oncui  ignorarcc  peciculofi  cucncus  picham.  *  ■ 

E  R  R  O  R  Q_V  l  N  T  V  Si 
De  filia^ua  faternsfttccejfiom  generaltter  nonetMm  legiu^na 
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OK^ENTiiNS  intcrprecum&  pragmaticorum  omniu  vox 
dkjfilia  quae  p.itcrna:  lucceffioni  ieiHinciauita,dhibico  vt  fic- 
ri  folct,  lureiurado,  liucdoitliuenihjl  a  pairemca  acce- 
perit,  non  co  minOs  tam6  admitti  poMe  mortuo  quadocuq; 
patre  ad^j-^eteda  legftima  lut  lcgKmiar  fupplemftu,  falua  do 
c:s  impuiatione,  aut  (iquid  ahud  accepent  quod  fui  natura 
dcbcatm  legitimi  imputan.Sir.n.ffo^r.^^.^.w.io  &  yind.Tir.tnt.fivrtcfHA  in 
prtn. n.i^^.Cde  reit'o.dcn.C[v\js  fent6tiflf  ratio  illa  adfierri  folct  q»aha  lint  Jura 
Jcgitim3e,alia  lucccnionfs,  qu.mdoquidc  legitima  no  foli\m  debetur  lure  na-' 
turar,&  veluu .Tris .iliem  loCo,(ed  cciam  ita  debccur ,  vc  non  fiicceffionis  quo- 
ca  fic»  fed  boiioru.  Ex  quo  fld<em  in(«runc  filiam  etiam  docacam^  a  fucceina 
neex<ilulampropter.ma(cul<isnontamcncxcludia  legitimx  pericione,  nili 
ftacttcurafpecialcm  faciat  lcgitimx  mentionem:  vi  refert  jinfjnMHtTeJfaur^ 
decif.Pedenumt.  x^o-nMi^-^-^^cx.  enim  eadi  visclfir  ftatuci&  renutiationis  iu- 
racae  ad  tiliam  cxcludendam ,  qaia  vixed  vc  l^atuco  ticri  pofiSt  niti  quod  per 
padlumticrjpolIet.Mouicautem  ndilrosin  hancfententiamillacdamluni' 
nianiconibtucioqux  extat  inl.fi  ^uMndo  ^^.^.^genera/iter.C.dt  ino^.tefia.\ibi 
fcdptum  ed,  llquando  pater  tilio  minus  legicima  porT;ione  reliquene,  \cia- 
iiquiddcderic.velmorus  cauiTadonatione,  vel  intxrviilos  fub  ea  condicione 
vc  narcinquanamdonauoeicoputetur A'^ius  po(lobicu  patris  hoc  quod 
ieliAumveldonatotneftiignouerit,fortc&  fcairitaccm  hcredibus  fccerit, 
qu(xl  rciidum  vcl  dacimi  el\  accepirte,  non  adiicicn j  nuUam  fibi  fnjicrcllc  de 
repieciooequaeftiorcm,  nullum  (ibitiLum  feccre  prinidicium.Ied  lcgicim^ 
parte  rcpJcri,nili  hoc  fpcci.  liter  fiue  in  apochafiuein  trsfa^tioncicripferic 
velpa^us  fueTi^,qubdcontencusreIiddveldaca  parce,  nullam  de  eo  quoil 
dembabeac  quxibonc :  quo  folocaftivult  luitinianus  omni  cxckifa  quereia' 
cogi  tilni  vt  pacomu  iudidQ  amplei^cur.£x  eonamque  no(bri  mtisrunt,  non 
aliiser  legicimq.r^untiacfi  inccUigi,quam  ^icaalis  m6cio  lcgitim^  fedla  litr 
ai<iaiu^utdcm  ctMn  legiiuna.iamdebeuincipit,idell  dcfitnd^o  iampatrc 
^    .   ^  .  Qua  nto 
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Cjiunto  minus  cnim  xqnum  cft  ad  legitimnm  producj  gerterafcm  reRomjd- 
tionein,qu.T  dc  (ucceflioiie  tantum  UtU  lic  co  tempore  qno  necdu  I«^tJma 
Wla  debeatur^nec  duiliiuremrpc^^otenunti.Tlri  icgttima*  viiltccr  poffit?  B# 
cnim  illa  certc  mulcbodiolior  ,5c  con{cquentei  llrit>iore  dignamtcrpceti^ 
tione,c]uia  nihil  fic  cdtrjU^es,cumliIiu$  eo  tcmpote  legjtima*  rci  um«f 
x.]i\o  lam  lcgfbu^iatisctum  cltiid  <MV<y(JO  pccejid.ir  le^cimA'  las  iuhct,  il  modi» 
peccre  vclit. Ac  cStra  lcj^es  crt  rcnuciatio  pcrquam  hrncfucce/Tio  a:it  J*gjti- 
ina  portioex  legiSus  hio  temporc  defercnd^i  vnquam  dcteratui,  vc  ujpe 
riorecapjtca  nobis  difpucatum  cft.  Mihi  vcro  {cntenci.i  hafcprohari  num- 
cjuampocuici Poftquam  enim  pontificioiure inducliim  cft, \t  iuturq  fjcctf- 
horth  lurata  renujwaciovaleat^ciufq-iporcftate  fii>a  quc  rcnuntjaujc  aSomni 
rucccflionis,prTttfr  quam  tcftamcntana*  fpe  8c  comodo  cxtiudacur.  Pianc  nO 
polllim  intcfljgcrcquarationcfieripoflic  vt  ad  lcc^icima:  pcticioii^  admitca- 
tur,qu.T  ab  ipfa  intcitati  fuccefllonepenitus  cxcluia  crt.  Rcpugi^ncnin:  mera 
iurisracio,quT  lcgiumam  definic portioncm  hcrcdicncis.aucpams  hcredica- 
rif  ab incettaco  cc5tingencis.Ncquc  fan^ dcfenJi  lurc  pocell,lcgicmia  vlla  dc- 
*bcri  ci  ttii  fuccedei-kdi  his  ab  intcliato  nilLlu  fupcrlic  l.poJ}hi$rHM  6.tn prmcip. 
(fr  i.i.D.de  tnojf.Hfla^r  Nec  cll  quocj  bbiicios  cx  iis  qiur  fupri  diximus,  re- 
nuiiDationem  illam  fiitlHX' fucceiHon/shabcre  tadtam  condition6yC  fuc- 
ccflio  quandoque defcratur,nc<^  mmiis  cum  iuraca  rcuuntiacio  dl  quJim  li  iu 
rau  no  fic,  quia  non  poccll  iuramcntu  faccrc  id  poflibile  qiKxlfiii  nacura  di; 
irTtpo{Hbiic,cuiuliTiodi  illudel\,vc  proptcr  rciuuuiationcm  cxciudatur  quis 
nbacquifitione  hcredicacisantequim  licdclata  iiercditas.ExquoinH:rrelor- 
talle vclis,  iicuti  cxca  rcnuntiauonc non  impcditur  dclatio  uicccfljcffus,  iia 
Mcque  impediri pbfle^pctickHiKitn  lcgitimar  quiK  cx  tocius  fucceflioni«  copara 
Cionc  cectja  cOnftitui  poteit^Na^n  r^fpondco  rc^  duntaxat  fore  confccutio- 
ii^jii  exeocmodrcnuntiatioqiuintumhbctiurata  no  impcdic  dclation^  fuc- 
ceflionis,colliga$nequeiegitim3cdelaticm6  impediri.  Scd  qucmadmodu  rc- 
mmtJacio  irnpcdic  acquiiicionem  fuccefliionis,quia  quoinltanti  dcfcrcur he- 
rcditas,eo  ipfo  fucccdu  p<->t«ilasrennntiationis,qu.T  v.rcsfuascxcrit,  vt  ac- 
qjirendifacnlcatcmanfterncrcnuntianti  arg./.y/  Suchum^i.  ^.fi  fyts  tta^  /. 
^Mottcsx^.  D.de  iioimtJ.ftih  ttd$ti<me  vC.D.  de/o/Mt.  Uadico  pitHfii?.  cofcquCs 
crfe,n cotkmfrttanti/qiiodcftmrctur  aiioquilcgici^^  cxcludatur  Hlia  a  lc». 
gjtimx  petitionc  :qilia  pnuseft  vt  quis  capax  Ijc  habend.T  abintelhto  fuc- 
ceisionis,quim  vtcapax  lit  lcgitimarconfctjucndTjauCccrtcin  codem  tem- 
poris  momento  vtrumque  acadere  necclle  cll.  Quid  cnim  fi  tdbmcntum 
iniHum  fa(fbum  fjt-  Ncmo  vtiquc-djxcrirqucrclam  inofKdoli  tcllamenti  c6- 
pctcrc  pofTc.  Contra  quaiuguiir  jiccitialeginmxmiVituenda  cru  pcr  filiam 
qii.T  icnunciauit:-  An  concra  inteltaci  luccclloiem  Ac  ncc  hoc  qnidcm  vn- 
quamaudicum  cft:,  non  ibhimquia  non  alus  pcrcnda.'  legitjma:  liis  datur, 
quam  qui  ab  intcllaco  legicimi  tiarenc  ipti  fucccflbrcs ,  lcd  cciam  quia  um 
tcftaci  iucccfsio  fcmel  pcr  lcgem  delacarnumquam  rccunic,  fedtoulcgis 
pocdLis  qux  indcfercnda  hcrcicace  verfacur  ,vnicadclatiore  confumicur. 
Recurrcre  auccm  ncc^Hc  elltic,  fi  is  qiu  lcgitimam  prxftaic  nolcc,malIcc 
totam  inBeflat^flfqiiefsioncm  derchnqucre.  lam  cium  alio  locoihonuimuj 
non  efie  iuidicndum  cum  qui  lcgiamam  pccit,  ll  cocam  'lieredjCatcm,  iiabere 
pofsic,  camque  rcpudiet  vi  lcgicimam  folam  con/cqaacur.  Neque  pro 
Kiccrprctum  &:  pragmacicoru  cnorc  tuend©  facit  coiliiuiio ,  luft»mani  k 
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nobis cclaca  m  ^.$.(^^fnrr4/i/^r.Trat^ai enmi  co loco lulunianus  cafum  il* 
luni  tjuo  legitima  filiodebcatur, adcoquc  ui  quo  potlet  filjus  qucri  dc  u.ot- 
fcciolo  patiis  iclbiniento,  coque  pcr  quereIniT>  ruptOjipfe  ab  intcllato  fucce- 
dere  niit  alia  j^nTCcd^ie  lulUniani  conltitutjonc  qua:  e^ctatin  l.  Qmnmodo  ^o. 
C.M.cauLu  cllct  ne  fiiius  cui  aliqoid  vcl  minnnu  pro  legiiinurcl  du  ell,pol- 
fit  conquch  de  inofticiofb,  lcd  ad  1  upplcmentuni  agcrc  cogatur.  At  nos  tra- 
rtamusdc  filiaqiuE^vt  rcnuntiationem  iuratam  &iure  pontificio  adpro- 
bacam  cxclula  lit,  non  mod<N  \  ccftamentana  pacns  hcrcditate,  alio  liue  /uo 
iiuc  excianeo  hcrcdcinil:ituco,  fcd  ctian>,  qiiod  magjs  ei\,  ab  inteltau  paii  js 
Hicccdione.lulliniantis  eum  catum  tra^tlacquo  nuUa  prorlus  renuntiauo  Fa- 
dta  (it,  ncquclcgitimarncqucluccenj^onis.  Nos  jllunu]uo  renunti.itum  tit 
luccetIiom,(S:quidcmco  ccinpotequoncque  diiin  legitima  vlla  dcbeatur, 
&  ccipcnc  Hcri  non  pollcvt  vlla  vncjuadcbcatur.  I"ateor  legttimam  quae  ic- 
nicl  ccL-pit  ctlc  dcbiti,id  clt  cx  quo  paici tamilias  vita  Fur.clus  et\,  ninil  ha- 
berccommunecum:urcl'uccenionis  vnuieilalis,  quia  noneft  quota  iuris, 
lcd  bororum,  id  ctl  rcrum  li'  gularium:qu*e  dcdutto  a^c  alicno  in  hcredita- 
tcrcpcnuntur.  Scd  boc  conter.do,  (i  priulquaiii  de  legiumaquaTi  poflit ,  idp 
eiK:uoadhuctet\atotccxcludatur  a       hcreditanx  iuccellionis  hitus  auc 
til  .1,  cui  .ilioqujn lcgituna  fuotemporc debita  iriccrtucllcc ,  nihil  etlc  quod 
dc  lcgiumari.iportior.etractari  amph  Ispofiic.  lllud  euam  facii^  admitto 
quod  nolbi  .id  liitlinianeain  lcgem  noiant:  Siquid  filio  aiit  filia:  rclidum 
lic  ininus  legitima  ctiam  cum  liac  adiecbione^ro  ofnnitmt  Jegtttmaj!^  itmxt 
mhti prxterea  vn^MMm petere  pofitt:  ]dcin  taineniuns  etfe  dcbcrc  quod  lu- 
ftinionus  in  d.^^.&genirMlttery  conftitiut ,  vl quamuis  fii  usaut  fiiia  Icgacutn 
agnoucric,adeoqucapocham  deeo  contcrjplcrit,  nihiionjagis  a  lcgiumx 
pctitione  cxcludatur;  quomam,  vt  interprctcs  quoque  obleruaiunt,  adie<^ho 
liij  pro  nulla&  non  fcripca  habendaelc,  vc  poccqua:  non  nili  jn  Iraudem  ic- 
gicimy  facla  ftc,  6c  contralutlmjatu  conlhtutionem  mi.ifuontamtnpriorihns 
li.C.eodcm.    Scd  neco  potlc  cx  eo  inlcrri  quod  pragmauci  volunt ,  renun- 
tiacioi.cm  iucccffionis  non  liifticcrc  ad  inducendam  lcgiumi  renunuatio- 
Tiem,  ti  rcnunuatiofiaCka  lit,  priulquam  icgiuma  dcbetiCQ:pcrit ,  non  quod 
lcgitimciinfuccctrionc  quali  pars  in  toto  coniincatur  (  qu6  pcrtiriCnt  o- 
mnesincoucratium  pagmaticorum  omniiun  raiiocinacioncs  )  (edinne- 
cellariamconrcqucnuam,  quia  vt  rafpiusdi^tumcft  ,  fieri  non  potell  vt  ci 
qui  a  Ipc  lcgtunix  ruccclTionis  omnuio  cxciufus  cll  ,  lcgiutria  vila  por- 
Uodcbcacur.    Ncc  liinilc  ell  quod  aliquandocuenirecernimus ,  vt  fiiio  c- 
ripjaturrucccfno,  &c  lcgitima  tameji  liiuarclinquatur  ,  vt  in^fpccic  jIh- 
thent.fi ftia  multcr  C.defacrofMnil^eccltfta.  id  cft.  ctjm  quis  monaltenun)  iii* 
crclVus  prior  dcccdlt quam  bona  llia  intct iibcros diuiferit ,  quo cafu vult  lu-» 
ftuiianus  icgitimam  foiam  tdios  percipcrcreliquam  lubtlantiam  ad  n.ona- 
ftcrium  pcrueture  :  aut  cam  hlius  monitus  non  impleuit  voluntatem  pa- 
txisiniTawimm^y1uthent.hocamp/ituC.defideic.  Hiscnim  caiibus  non  da- 
rur  Icgitimaei  cjui  fitincapaxhabcndx  iuccedioms ,  ied  e  contrauo  rehn- 
quitur  tapqiiamdcbitaautpouus  iara  acquihtaei  quipocu:ttotam  habc- 
rc  rucceflionem,  li  patcrbonainterlibcrosdiutdcrevcl  ipiepatvis  volunta- 
ti  obiec]ui  voluilict.  £t  vt  dicana dd\indbiis,quia  conlbtuuonum  cafus diucc 
ti  funt,  diucrsamque  habentcs  rauonem  ,Patremonatleuu  UigrcUe  non  ta 
-iiicapax fucccilioius  diccndu2>eithlius>quain  jiuUa  dle  iuccc/Hoqu^  fiiio 
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defeari  poflic ,  quoniani  qiniqms  inonallcriu  Jngrcditut  ]pib  ingrciru  Cc  fui- 
cjue  Deo dicare mzclUgitut^^uth.tnireJft  CJe/acrof.ecc/e/^^uimuisliiibnia' 
nus  fauorc  libcroruni  pccmiuai  vc  cuaiu  poft  uigreiruin  tiiperfic  (acultas 
diuidencii  iiiter  libcros  6c  monallerium  cx  acquis  poruunibus  patiimonij. 
Lcgicimatame  liberiso(mu'mododcbctur,quia  m  h:audcm  liberorunj  alio- 
quJ  rcligioiic  ingrellus patcr  vi  ieretur ,  acli  bona  fua  omnia  viuus  ali«.-|ii  do- 
nalIcc,niliquodiUoc?luqucrelainofficiorx  donationis  coinpctcrct  qu^  n6 
cantilm  pLo  pordouelegKJm9,fcdni  totum  refcindcrec  donacionem.  Hoc 
voro  cal u  loU  libcr.s  legicjma  dcbctur  fauocc  monallcnj  &:  lel  igionis.  Cum 
autein  lilius  contumax  fuit  volunute  patris  iinplenda,autFeitiu:  ci  fucccf- 
liocanquamindienojegicimatamcnnon  auftrrtur,  qu?  n.incl  coniPCLJic, 
lcdpcncscunuclinqiiJLurtanquamjpddcbiufaltcm  nacur9,(i  non  kicccl- 
lioms  iuie.DiftialnU  enim clt  vtfilio  legiuina  portio , quam  vt  rucccflio  e- 
ripiatur,{ed  116  vc  cius  acquifiuo  Jinpcdiacur  vbi  fpcs  niccedendi  abfolfi  cft 
pcr  iuracam  icnuiKiationcm,pciufquam  /ucce/Tio  dcfciacur.  Quodveio  ab 
Impeiatoribus  Arcadio  &:  Honotio  conllitutum  cHinlejHtffnuyC.ad  leg. 
/«/.OTJ/V^.vtcofam  qui  l^fqmaieftausrei  &:  couidi  fucrint,fil  abus  nonc- 
tiam  6I'ii  lilua  lit  Icduma  ,  reliqua  vcrb  fucceflfio  tota  fif  o ad Jicaiur,  pro- 
priam  pcculiarcm lubcc  ratiojicm  politam  cum  in  ea  ipfa  lege,tum  cuani 
m/.  vlt.D.de  bon.ditmnat.  San^alia  fatio  elle  vidctur  quatt^->quam  cxdmi 
Pij  conflitutionc  habctc  dcbccfilius  adopuuus  in  bonis  patns  aJrogacoris. 
Illaenim  dcbctur  cx  principali  prouident.a,&:  canquam  alienum,ron  au- 
tein  CJi;  comparationc  fuCwcfllonis  ab  inccllaco  /pcranda*.  Ideoque  ncc  pcr 
qucrelaui  inofficioll  cellamciiti  pctitur  quomodo  ea  dc  qua  agiir.us,  qux  li- 
Dcris  natui;«liba«i  in  bonis  paicntum  dcbctnr,  l.fi  adrogator  ii.D.de  aaopt.l.i. 
i.fi  'tmpniere.D.de  collat.hono.l^i  quod  alicetus  /criplit  \nyiuih.nouiJftma.C» 
Aeinoff.  teji.tm.  lcgitimam  dici  portionem  fucccfiloniv  ab  intcftatocontin- ' 
gentis,rc/pcc1uquotardcmonlhauda:potius  quam  rcljwchi  fucccflionis  ab 
intcIl.itonccclIariorcquirend<,%faIliirinium  fane  cll,r.cc  vllo  uuis.  Iiko  coin- 
probatum. 
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.  ^  ,Dx,c/iJfir/4J  in  ^ui^M  UgitimM  ei  deheri  creStur,<ftti  ab  vuejfati  fucctfftone 
per  Ugemaut  cor.fHetudtnemexclkfiuefi.   '    ,  ■       /  ^ 

I  s  qux proximc  diximus^confcquCs cil  vt  in/igncs  alios  duos" 
pr3j];macicorum  magisquam  inccrprctii  errores  refellamus. 
Nam  f\  quisdeditiuarc6ditionis,&,vt  lot]uutur,taIliabilis  f.o 
mo,&:Tnanunnon:u^decef[crit  line  Iiberis,rclida  matrc  fupcr 

 ftite,ita  vtin  vtilicare  dominij  firudalis  comnnfla  l\t  lucran-. 

dc  fuccclfioMis  ftipulatio,puc.inc  dcbcri  legicima  matri  perindc  acll  filfiis  ex- • 
cranco  hercde  inltitutodcccflfilTef,  rationcilla,qubdlic^t  exiurc  c6fuctudi-^ 
nario  apud  nosrcccptiflimo,  qui  huius  conditionis  funt  homines,  aliu  quam 
dominu  fcccflbri  habcrc  116  poflint,fcparata  tame  funt,mquiut  pragmatic», 
itir«  lcgitimq  &:  fucceflfionis:c<Ictqi  ducidimu  aufferri  inatri  no  mod6  luduo 
fxm  h\i\ hcrcditit6,fed  iplam  quoq-,  legitimsi  portion£,qu^  fanc  no  minus  dc 
betur  afccnddtibns  in  bonis  dcfc6dcda  intuitu  picuus  &  miferation  s,qu^m 
defccndf tibus  m  bojirs afc6dcnciu  ex  voto  parentu  &  naturali  radonc^/.  nttm 
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etji  17.  ly^ie  inoff.tel^.Lfcripto  7.f .  t.D.vnd.UherJ.vlt.  D.de  hrt.da7nnat.Sed  re- 
(poi:4eo,iin6  verbfieri  nonpolTe  vc  matri  debeatur  legitima  in  bonis  filij 
dedicicij»no:i  illa  foltlm  racione  quam  nos  in  fupenoiibus  pi:ob.-iuimus,c|uod 
legicima*  h.  bendx  cnp.ax  non  fit  perfona  qu.T  cocius  rucccinonis  corfequen- 
dxinca^.axeft,m.ixim^  li  ncque  ceilamcnco  heres  inllicui  potucrit  (  in  quo 
dc'Cerioiis  conditionis  cll  mater  hxc,  dc  qua  nuc  aginius ,  quam  fiiia  quje  pa- 
tcrn^fucccfnoni  renuntiauit,c]iix  inftitui  nihilominus  a  patrcpoteft)  fcde- 
tiam  quia  fingulareius  elt  feudorum  &  bonoru  feudalium  vt  a  deiceiufenti- 
bus  numquam  recurraiu  ad  afcei  dcntes  capA.de  natur.fHccejf.fekd.  Qua  de 
caufla  nec  pragmacici  ipfi  negant  iibona  tancum  calliabihaproponantur,  no 
eciam  capucdt-hindiji?^  ahqua in  heredicate  bonannchbera,&:  vc  vocit,  aJ- 
lod  alia,  lcgitiniam  quam  matri  debevi  voluntcx  bonisallodiahbus,nonex 
talhabilibus  co:.fici  debcre.nc  al  oqui  fcudali  dommo  fiac  iniuria  bono- 
rumconditio  violetur.  £tli  vcro  cdm  bona  nulla  filius  rehquit  nili  talhabi. 
iia,durum  vidctur  nullam  omniiio  partcm  bonorum  matri  deferri,illa  tamen 
ratio  adhuc  fpeaaliormacri  obftac  ne  legitimS  vllam  pcterc  po(Ht,quod  co 
ip/oinfta:iti  quo  tallubihs  moritur,ac  promdc  iUo  adhuc  viuo{  inftans  enini 
niortis  computatur  vitar,p.6  morti,/.^«i  dnos  "A.^.iAe  mnnum.tefiam.l.vlt.  D. 
de  cond$c.inp.)honz  omnia  qux  tum  habet  deuoluuntur  ad  dominuirj,  com- 
niilla  fcilicetco  inftaiiti  ftipulationc  liue  cxprelfa,  fiue  per  confuetudirxm 
fubintellcdaDebonisdoii.inoacquirer.dis  (i  talliabilem  fine  hbcris  mori 
tontingerct.Certum  enim  ellcincipit  ,mori  finc  Lbcris  eum  qui  quo  tempo- 
rc  moritur,nullo(3um  Ibcros  habct ,  euamfi  vxorem  habeat  de  aua  dubite- 
tur  an  prregnans  fic  necne/i  modo  re  vera  vacuo  ventrc  mulicr  mit,Lvfntre 
9 D. de  ac^^uir.hered.Ponb  nemodixcxiz  legitimam  deberi  matri  in  bonis 
quardomini  fint,non  fihj,  lic^c  ca  filius  laboribus  fuisquxfierit ,  liccc  nain- 
uelegicima  fit  quoca  Donorum,non  hcrcdicacis,  vt  ixpius  diximus,  con- 
cienda  tamer.  cli  cxiis  bor.is  qux  in  heredicatc  deflin^Ei rcpcriuntur  dcdu- 
^to^reaher.o,prorfiifi]ue  inauditumeft  vtcuius  hereditas  nulla  eft,  is  Icgi- 
timamvllam  autmacnautalijpcilbn^dcberc  ^ofiit.  Itaqucdominum  fcu- 
dalemanomalum  fucceilbreni  vocamus,quiacum  nulla  talliabihs  dcfuncU 
bereditas  (it.  non  potcft  is  vidcri  heres  clle,auc  hcredis  loco :  nec  quod  tene- 
tur  ad  qs  alienum,  ad  rem  facic.  Id  cnim  ob  eam  cauifam  fiCjquia cum  bona 
<x;cupeciurequahpccuhj,nonaliudinbonis  eile intcIIiGitur  ,  quam  qubd 
fupcrcft  dcdu^ko  ^re  alieno :  nec  ^quum  eft  dccipi  cieaitorcs,qui  homims 
prohberofe  eerentis  conditionem  ignorantes,  fiaemeius  bona  fide  fccuci, 
cotumquc  iphas  peculium  vcluti  proprium  eius  pacrimonium  incuiii  fiinc. 
£c  hanc  quam  detcndimus  lentcntiam,  vt  mncri  nulla  in  bonis  defun^  laU 
liabiIi^lcgtcimadebcacur,dcfendicGuilheImusBenedi(Sbi,hceC  non  hac  qua 
potifiimu  mouemur  racione  addu6lus,in  repet.cap.Raynuttus.m  verbjt^  vxo- 
remjtum.^o.Extr.de  tefiam.poft  j4n^tI.cen/.i(.'yA\ius  pragmaticorum  noftro- 
rum  error  cft,qubd  limaiorannis  vigintiquinque  matec  intra  annu  non  pe- 
(ierit  tutorem  bho impuberi,aut  fufcepu  nhj  cutela  ad  lecui:das  cr^fierir  nu- 
cias  nonpecico  tutore,  ncc  rcdditiscauonibus/oiutifi^ue  rchquis1[cria  cnim 
^ccocauic6.undini  requicaDtur)puc4cfaIuiei  manerc  legium^  portionis 
per(ccuUon6,quia,inquiut,lei  noadimicei  nominatim  legicima,licct  adimac 
omn6  defun(iii  impuberis  fuccelllong,  nec  ab  intcftato  duntaxat ,  fcd  etia  cx 
c^ftam^io^foiccpaceriaipubcnfihotcftameucu  fecemper  fubl^tutionem 
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pupillar^  LmMteril,cnmtm6.D.4dSC.Tertyil.  U^^.finuuernwpetimt.B* 
€o4.i/ctdnt.io,CJe  UgttJ^tn.  Ego  concra  nd  foMm  moucorgencrahbusm- 
bis  lcgis  qux  omncm  fuccc/Iioi.em  in  propohta  fpecie  macri  adimit,ftemqi 
racionc iila  euam  genecali  qu^wl  qui  incapaxelk  ruccedendi  ab  inteftato  »(it 
mcapax  lcgitim»  confcquendar ,  (cd  jllaetia  quod  muiicns  tanco  odiodi- 
gna:  lauoi  iiaUusrirproptcr  quem  iiumfmodi  intcrprctatioiie  debeatadru- 
uan.Kacio  enim  le^is  illa  eft,obquani  priuat  iriatrcni  lilij  rnpubcris  fuccd- 
fione,quixl  vitam  hlij  qiiam  prarcipuar  curar  habeie  dcbuic,  ncgiexiflc  vidc«- 
cur,qu;r  aut  tutorem  ipfi  intra  annum  non  ^Mt,aut  fuicepta  tutelanec  alio 
priils  petico  tucore,nec  redditis  rationibus  lolucifque  rdiquis  ad  fccunda  vo- 
u  conuolauit.Qins  n^mquc  fcrat  lucrum  eain  lcncireer  morte  filij  cuius  vi- 
tam  r.eglcxcric :-  At  lcg  nma  non  niii  poft  mortem &:  prc^tcr  mortem  debe- 
tur.  Pcrindc  igitur  tam  arqmtatis  quiin  iuris  raronc  fatcr.dum  cft  lcgitima 
aequc  ac  intcftati  fucce(Iioneex  his  cauflis  pnuandam  matrcmcne.Qtiod  &: 
ante  nos  fcnlit  Baldus conf.i^o.tvap.  Vtfo  tefiamento  Hennci.vof.x.  Bar^at. 
t9nf.Gy.VQl.^.Ariton.Gahtei.tn  commnn.opMjt^.C.ttt,  De  t  nte/.nunt.  i  j. 


E  R  R  O  R  S  E  P  T  l  M  V  S. 

De plid  ^ua  dotem  Mtt  <jHtd  alimd  accepit  pro  omm  ture 

iegtttma. 

A  R  6  accidic  vcnubcnti  fili<c  dos  decui,  quin  ea  dotis  daqdx 
cauila  adfcribacur ,  vdi  dos  pro  Icgicima,aucvtnocacij  cxpci- 
mere  folenc^pro  omni  iurclegitiinx,&  fuppiementi  iegicimq: 
Adducetiam  aliquando&:  impenciflimc  pro  ci'elxUianica,ii< 
ccc  ea  fpeacs  propoiiacur  in  qua  nec  de  fideic6miflu,  njec  c6- 
fcquciicer de  crdjcUiaiiica  cradan vUomodo  poflic.  Scd  non  (empereucnit, 
vc  ra  renuntiacioadhibcatur,cuius  potcdate  heri  iam  diximus ,  cum  iufiuri- 
duni  acccflit,vc  a  pccendo: iegicimje  lure  filia  rcpeilacur.  Quo  camcn  caiu^d 
eft,cdm  renunciacionuUamccraenic,(ed  tancim  conteflio/k^^tz  auccon^li- 
tutz  dotispro  omniieg^aiQ^  iure ,  dubiuri  incefdum  Iblecan  aJiqua  l^ici^ 
111?  pctiuo  fuperiit  mortuo  faltem  pacre.    Ec  pragmacicorum  ientenua  cft^ 
licdcnecommum ,  nccperitorum  ,po(te  verbaiUa  ,qu?  recuiimus  (uflicec& 
vcle^dni^renunuacum  vidcatur,cumexprcfl'alcgicimq  menuofadb  fiz, 
uec  fer^  apertiils  pocuecic  filia  pacifci  dc  lcGicima  numquam  peoenda,  qutm> 
accipi^do  doccm,auc  quid  aiiud  pro  omnilcgicim?  iurc.V^ulgatum  cnim  cfl^ 
parii  rcterrequid  cx  xquipoilcnubusfiat,  &  in  llipulacionibus  omnibus  non 
cam  quid di^m,  quam  quid  adum  flc  infpici  oporccre.  Scd  quam  hUa  flc 
l\xc  fehcenua iam  piusquam fatis ex  flipenoribus  conltarcarbicror.  Non 
cnim  rcnunrincio  n^exearam  rerum  generceflqu?  excacico  paAo,  aut 
per  conie<fluras  voluntaus  induci  pofliinc ,  fed  expreilaixi  conuenuonem  dc« ; 
iiderac,expreflamqLiei-enunuauonem,  adeoquc  iuratam  vc  valerepoflic, 
ciim  iis  quocjue  omnibus  inceruemcnubus  non  tainen  valcac  iure  cixii- 
li,/0dtantum  ponrificiopropter  vinculumA  autoritacem  iurifiurandi.  Ncc 
quq  inconcratbuum  omniu  >nflrum6us  claufula  vulgaris  adiici  foict,renuii- 
riationu  genecaiibus  vcrbu  conccptarum,faccrepocc{l  vtcxprefla  renunua- 
uo  dici  debcac  inteructuire.Peiunct  enim  cia^fiila  iUa  ad  hoc  vt  iaribus ,  & . 
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cxccpcion:bus  omnibiisqiia:c6tra£tui  obftarcpoircnt  renunuatu  intelliga- 
tur.in  propollto  aute  ea  renuntiatio  r.eccllatia  elt,  per  quam  fiat  patUi  dc  no 
pctentla  lcgitinia  poctionc.  Pnusnamquceilvcea  tcnuntiaiio  hai,quam  vt 
luri  ciu!li,quo<Jc»urmovlircnunciacionesimprobat,renunuctur.Ncc  iimi- 
licer,qLiod  in  c6t.rattibus  omn.bus  iuliurandum  hoJie  interponi  foJet,  facetc 
dcbctjv:  velre.  untiauo  vcl  luliurinduin  rcnuntiando  adli.bitu  elTc  exilli- 
mecur.  N a  quod  vulgo  iailatui,  iulluraiidu  habcrc  vim  exprelTi,  no  potcll  aJ 
hunc  cafun»  adaptari  in  quo  i^ec  exprclVus  cOlenlus  luflicit  ad  Hlii  cxcludcn- 
da,fcd  expreiri  renunuatione  cxprefTifquc  verbis  opus  eft^itemq-,  Jurciur.iJi- 
doad  vahdanda  rcnnntiaiionc  qu.r  ali(K]ui  novaleret.  No  cmm  lege  ponti- 
fic.a  cantu  eltjvc  iuiiurandum  vahdct  contradu,  quo  Hha  cauerit  ie  i.otc  aut 
qu  d  ahud  acccpilfc  prolcciuma,aut  vtexhuiufmodi  contra^iluquantumh- 
bcciurato  filiaex^ludaturalcgiumarpeutionc/editademum  li  conucnciic 
cxprefrimhha  nepoUpatris  morccm  cpicquam  pro  legitima  pctcre  poflit: 
dcque  c*  re  juliurandum  interpofucrit.  Eam  igitur  fomum  quar  lcgc  pra-fcti 
pca  cll  diftriAe  fcruan  oportct,  praffertim  cum  ius  hoc  pontihciu  difcrcpans 
lit,&:, vc  loquantur^exorDitans  a  mrc  ciuih:quod  ctli  magna  facramcnto  au- 
toritatcm  tribuit,  non  tamcn  tar.tam  vr  confirmarc  poflit  padViones  lcgibus 
impiobatas  /.  nodnbiumiyC.de  lcgtb.  lus  nutcm  ponuficiCi  nihilaliud  intuc- 
tur  quam  vtrum  fcruari  poflit  iufiurandCi  linc  difpcndio  falutis  arterr.x:qucd 
cum  cucnit,maior6  vim  cflc  vulc  luriliurandi  ad  pa<Sbon6  val:dand5,  quam  le 
pcr  qu^s  alioqui  padioinfiimatur.Scd  vt  legi  pontificia-  minus  fiuorabi- 
\\  locus  eflc  poflit,ea  omnia  interuenirc  neccfle  cfl  qiux  Icx  rcquirit,id  cft  re- 
nuntiation6,camqueiurat5.  Abfurdumqncfiieric  hoccafu  iuliurandu  quod 
fuas  vircs  &:  coditioncs  habcatjid  cft,quod  ita  dcmum  lex  pontificia  fuffice- 
rc volucrit  ad  fiha  cxcludcr.da  li  rcnuntiauo  pra'ccflcric,dicamus  habetc  etia 
vim  induccndaercnuMtiaiionis  qua:  levcranulla  prarceflerit.Dcniqueiufiu- 
randO  fupplercpotcftdcrcdii  iurisjVt  intcrpr.loquuntur,  /cdquodin  fadlo 
dceft,  fupplcrc  numquapoccft.  Quniimo  cuiihintcrprctationcemtcndu  eft 
quantu  licct  vt  iufunandu  in  cotradhi  adhibitu  cafdem  coditiones  rccipiat, 
quasc6tra<flusipfc  cui  adiicituT,vcnoftri  notantex  I  vlt.C.de  non  nnmer.pec 
Ade6  autc  veram  cft  rcquni  expreiram  renuntiauonc,  vc  dubitatu  fit,an  filia 
quae  acccpta  dotc  promilic  (e  patern^  fucccflRoni  .idcoq;  lcgirim?  icnuciatu- 
ram,interpofito  ctiam  lurciurando,  nectamcn  rcnuntiauit,hocjpfoccnfcn- 
9  dafitcxclufanclcgitimam  pctcrcpoflit,perindc  acfi  renuntiaflct.  Occutric 

cmm,  quod  long^  ahud  cft,li quis rcnunti^t  ahud,fi  jiromittat  fc  rcnuntiatu- 
rum.-ficutahud  cftdonauo  auc  vendicio  ,  ahud  promiflTio  de  donando  vel 
vcndendojVt  Bart.tra(fbat  ad  i.z/t.D.de  condtS.  CMuf.dAt.  Ncquc  vidcturcx  ca 
promiflionc  alia  nafci  a(flio  quam  pcrfonahs  exqua  cogi  pollitisqui  promi- 
lic  vc  rcnunuet.  Ac  fan^  ita  clt,  fi  fimplex,non  fi  lurata  lit  promifljo.  At  cum 
acccfllc  iufiuradum,quod  omnimodo  fcruandum  cft,  dicimus  habcii  rcnun* 
tiationem  pro  fa(ftavt  circuitusvicctur,qucmadmodum  traiftat  Boer.Dectf. 
ySiC  vtvtarvcrbisIureconfuUi  iu  l.^.^.penul.de  donat.tm.vtr.(fr  vxor.cclenia. 
^  tf  conjungendaiu  adionu  vna  occultatur,  quonia  mhil  intcreft  cius  qui  iu- 

rauicancxcludatur  perrcnuntiac:on^,ancitrarcnuntjauon6,  cu  ad  cfti;gten 
•    ciu  pcriuriucxclufionc  rcverafic  cum  effeiflu  fiibfcqui  fit  ncccflc,  idquc  nimi 
ru  cft  quod  noftri  dicunt,huiuImodi  promifllont  habcre  cfle(ftu  rcnuntiati- 
uu  acfireahtcr&  adhialitcr  dc  pr^fcnuta^acflet  rcnundario.Cxtcrum  cxco 
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apparct  folcmdcxisprdmirsion6,ade6c]ue  percepcibni  pio  iuribus  omnibus 
quantumu's  iuratafK,non  poiTcvim  habcrc  renuntiauonis.Alioqni  nonvi- 
dcoquis  locus  cjuxlboni  refinc]ucrctur  co  cafu  quo  promifsio  mterucnjlftc 

de  renunciido,liquidem  cuidcntJiTimum  eft  filiani  qux  accepta  dotc  promi- 
fitic  iegitimx  rcnuntiaturam  ,  hoc  ipfoplulquam  aucxt^  &  cnix^  proficc- 
ri,doccnn  libipro  onmibus  legitima:  iuribus  daiam  c(le.  Promdc  li  ca  profel- ' 
iioiurata  fufhccrct  ad  Hliam  quadcx  renuntiatione  cxdudcndam,  fupcrua- 
cua  cllct ,  otiofa  qujcllio an  accedentcin  promi/fioncm  dc  rcnunuandc 
pro  vcra&:  cfficaci  rcnuntiationc  habcri  oporteret. 


ERROR  OCTAVVS. 

DefiHa  ^tpaterriAfuccepiom  (^peMtoni  legitimarenuTitimtit^an 
partem  faaat  in  /egttrm<t  computatione. 

Am  diximusjfiliam  quae  legirimx  portioni  rcnur.tiauit,jntcrpo(i- 
lO  ,  vc  fit,iurciurando,  non  ad  mitti  ad  parcem  lcgicimxpeccndam, 
morcuo  quandocunaue  patrc.Imi»  ncc  eam  quae  patcrnx  fucceflio- 
ni  renunuauit,  lic8c  (pecialcm  lcgitimae  mencionem  nuUara  fcceric 
proptcr  vim  rcnuntiacionisiuraLr,idc]ue  cx  aucoricate  pontificia:  cohftiiu- 
tionis  in  cap.i.  Extr.de pan.in  6.Supcreft  vt  de  iUo  vidcamus,an  filia  h^c  qu^ 
non  admitticur  ad  partem,nihilominus  faciat  partcm  in  lcgitim:^  computa- 
tionc,id  eft,an  cius  pcrlona  numcietui  in  partibus  faciendis  quomodo  Vlpia 
nusioquitur//;§.t//r./.i.Z).^^^rfl/y.i/.^flwr.  Vtf.tanto  muior  licportio  qu(^le- 
gicim:riure  CTteris  frairibus  debctur,qui  non  rcnuntiaiunt.  Ec  non  defunt 
cx  intcrpreubus&pragmaticJS  quiputent  non  poffepartem  faccre  ,  qiiia  cii 
pcr  renunciacionem  llc  exclufa  pcn;cus,ncc  tancum  a  commodo,  fcd  etiam  a 
ipc  icgicim.T  vnquain  cor.fcqucndac,nulIum  inftans  cft  in  quo  vcr^  dici  pof 
iic  legicimam  huic  filix  dcbitam  clle:  propter  quam  caullam  rcccptum  cil  vt 
pro  mortua  $c  e.\tranea  habcatur,ide6q;  &  impur^  prxtcriri  poffit,  qubmo- 
dotradbat  Bart.inl.paterfiImm.D.deinoff.teJ?.(^iul.i.§.^M  kabebat.D.  dtbori. 
pojf. cont. tab.Bald.tn  l.vnic.  C.  jnando  non  petent.part. Cafirer.f.  in  l.plane  34.$. 
f  dMob.de leg.i.Scd  nosiationg  hanc,& confequentcr  fcntfinam  quarhacra- 
tionc  nititur,iam  rcfutauin  usfupiac^^.j.cu  probauimushuiufmodi  renun 
ti.itiones  fiuc  futurx  fuccclTionis,liueportion/slcgitimxtacitS  habcrc  con- 
ditione,(iquardoq'.  fucccHioaut  legicimadcfcrctur  ,quianon  potcft  fierivc 
vtilis  fit  rcnuntiatio  quantuuis iurata  nifi  in  eu  cafum  quo  fi  rcnuriatio  nul- 
la  eflctjdcbcn  fucce/lio  auc  legirimajporDo  ponct.  Qnid.n.profic  fada  ab  ca 


quomnuis  hlu  coputeturm  numero  libcroiu,  aut  pru  mortua  vel 
pcnituscxtranca  habcaiur,quandoquide  ccrtu  eft,ncq',  mortu?  fih^jncq.cx- 
tranc^rcrfon<^  dcfciripoflc  intelUti  patns  hercditac^  auclegitima  porcionf: 
nccdilsimihs  alioru  crrorcft,qui  vc  hliihancgu?  rcniintiauit,habcant  pro 
niortua,c6parantcacxheredat^,non  dubitatcs  quin  pcif..naexherctiata  pro 
mortua  habcri  dcbcat  ex  Li.^.fi parer  emancipatus.  De  contung.ciwi  emancip.lt- 
^rr,«w.Vtrumq".n.falfumcft,& filiam  qu^  renuiaciauic  comparandam  cfTc 
cxhcrcdac3c,&  exhcredata  pro  morcuahabcci  dcberc.  Non  rcitc  con:paratuc 
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exhcccdatx'  propter  mulcasditferenuasquac  inccr  rcnunriationc  &  cxherc- 
daciond nocaripoirunt, quaru lila niaximcad remnoltrapcrtinct  ,  qu6d  cx- 
hercdacio  vbi  (cmcl  efl-w^c^u  (ortiu  ell,extludjt  filia  in  pcrpccuu.  Nequcji.in 
dic  auc  lub  condicione,aut  in  certu  caium  hen  potcll.  Renunciatioiies  vct6 
qux  fiunt  pcr  filias  ccia  docata$,habjnc  vt  plunmu.qiiomodo  noilri  ioqoun- 
C4r,cftedu  fulpcnliuum  potius  quam  pi arcilum,liue  la^  nnt  Kauorc  mafcu- 
loru  duntaxatrquo  cafu  mortuis  pollea  mafculis  delijuc  vircs  hai>ere  rcnun- 
ciacio,(iuc  quod  ftequcntius  dt  ftlMd  iegMlt  efcheuMy  vc  barbare  notarij  ioquu 
c ur,quibus  verbis  fucccdcdi  lus  laiuu  dl  fiho; ,  quandocuq',  dcliui^s  poi \ck 
iis  omnibusquiin  eode  cu  hiia  fuerunc  gradu  iuccedcndi.Vc  nimiru  ccnun- 
tiatio  filijc  carteris  ficatribus  &:  {broiibus  pcofit,non  cti4  agnatis  qui  ui  renio 
tiore  ^adu  lunt,  nec  co  miniis  tamcn  fibx  prxferrentur  etiam  ab  inteftato (i 
aon  taduiellct  cu  ca  adie(fbonc  rcnuntiatio.  FaciJius  crgo  dl  vt  m  icgitimae 
cdputatio:ic  parte fadac  fiiia  qux  renuuauit,quam  qu.Tell  cxiieredata.quo- 
nia  in  qua-llionc  illa,an  qui  non  admittitur  ad  pan:e,taciat  mhilominus  par- 
ce,probata  cft  nollris  tradicio  BartoU  adl.planei^^.pconutnSltm,(frndlhHtMf- 
modi  ^^.§./iTitto  cfr  MitiioA^dMobm  iG.in princ.de  Afg.i.diftin^entis  an  qui 
non  admittitur  ad  pane,  admittialiquaiido  Iperctur  nccne,vt  ii  fperctur,pac- 
tfi  intcrca  faciat^linon fpccctuc,paccc  non  faciat.  Qu4quam  videtur  mihi  ca 
diftindio  vt  maxim^  vcra  cflct,dc  quo  alibi  tra(SbaiidCi  erit,ad  propoiita  qu^- 
flione  non  pertinereJisenim  cafibusquosrecuLimus^non  fperacur  fihavllo 
cafu  admicci  ad  partc,{ed  ad  coca  fuccelllonc  :  proinde  non  eH^quod  jnterca 
illoprartextupartc  faccrc  poilcvideacur.Ac  ncquc  vcru  eftexhcrcdatum  pro 
morcuo  haberi,  cum  ncquc  lus  ipfiim  fui  hercdis  per  cxliercdacionc  toll  cur, 
quod  per  inorc6  vciquc  collcrccur,  vt  pluribus  ncc  iiideganter  d.fputauimus 
hb.p.Come^.cAp.vit.Vcnm  igirur  cft  quod  noftris  quoquc  piagmaticis  magis 
placet,fiham  qua:  acccpta  dotc,aut  qua  alia  rc,qua:  roleatin  lcgitima  impu- 
tari,renuntiauitlcgitima:,parce  facerc  in  lcgicima:c6pucauonc,lic^c  rcnun- 
tiaueric  ciiiureiurandoincc  lcic  vllam  cafus  hic  habet  dubitadonem,  quan- 
do  nccdici poccft  partcm  non  habaillc  filiam  quac  dotem  pro  Icgitima  ha- 
buit.VidL'tur  cnim  potiiisexco  teinporequo  doteui  habu!t,Iccitimampor« 
tioncm  fiiilleconfccuta.    Qupd  fi  itaeft ,  non  pertinct  cafus  nic  ad  qua:- 
ftionem  illam,vtriuii  fihaqu^  ad  part6  n6  admicutui  ^faci.it  parte.Ha^c  cnim 
admittitur  vcique  ad  partem,qax  iam  inde  viuo  pacic  parcc  confccuta  fuillc 
intcUigitur.Nain  quidrefect  viuone  an  morcuo  patrc  sdmiccacur?  Pocell  ta- 
mcn  iiarc  fentcntia,  mco  iudicio ,  falfa  eire  vno  cafu,li  fortcproponas  dcccf- 
fille  pacrem  fupcrftiubus  quatuor  libcris,&:  prxtcrca  fiha  ipia  qua:  rcnunua- 
ui,t.Eccnim  ciim  id  quod  didmu!»',filiam  qua:  renuntiauic  parcem  facerc  fra- 
tribu^  m  legicima:  computationc,  cb  pcruncat  vt  tancu  minor  ca^tcrislegici- 
ma  dcbcatur,abfui;du  ellct  cx  cOcrario  ficri  maiorS  cqtcroru  portjonc  obhoc 
ipfum  qubd  filia  qtije  rcnuuaftct  partc  fr.unbus  facercdiccrctur.Ita  nSq-,  fie 
rct,  vt  m  patiis  odiu  rctorquereturquod  ipluisfauorc  cofticutu  dlcc,  liqiudc 
c£i  dicimus  fihi  qux  rcnutiauit  faccrc  parc6,hoc  incclligimus>lcgitim4  qu« 
omniu  libcroru  vna  cacii  cft,  diuidi  dcbcrc  no  fblu  inccr  alios  fratrcs  ^  rcnu 
tiacut/cd  inccr  cos  &:  hcccd6  patris,cui  ea.pars  acquilita  cft  qua:  ucra  rcnuii 
liacionc  ad  fiha  pertincrct.No  igitur  dctx:t  mchor  cdc  coditio  fratru  fororc 

Eartc  1  js  fadetc,q^  li  no  faccrctJ\cquJ  Ci  no  faccrcc  p.nrc6,Icgitima  quatuor  li- 
croruexluftinianicofticucioDC  tri6scftct,n6fcmjs.Qms  crgofrauibus  fc- 
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niilR  dct  pro trietc  ob  hoc  folu  quW  filia pan6  facience,(jiiinque  fiberi,noh 
qua.uorcoiTiputentur/llludfaneratcndumclljhoc  cafu  tjuo  non  patiniur 
aiigcn  legiciinam  fratrum  cxpcrfona  fororis  qux  reniitiauic,ncquc  pcmnc. 
teiidum  ellc  vt  m  co  trientc  intcr  fratres  d:ui.  cdo  foror  partciTi  taaat  fkuo- 
rc  hercd.s,lcd  inccgrum  triciitcm  intcr  folos  fratrcs  diuidi  dcbcre:  aJioqui 
in  cadem  fpecic hlia  &  factn^e pirt6  &  no  faccrc  viderctur.  Non  fum  ncfous 
qu-  >fdam  ex  incci  prcubus  in  ca  clFc  icntcntia,vt  exjtlmici . t  filia  qu:r  ftatutc) 
cx  ciuTa  cft  a  legioma,  liuc  dotcm,aut  quid  aliud,l]uc  nihil  accepcrit,  li  mod5 
cxclufafitfauoremafcuiorum,faccrcnihilominus  parccm  m  computatjonc 
lcgitirax  ad  vuiitatcm  mafcuioru,vt  fi  fintquatuor mafcuh  &  hlia  vju, ma- 
lculorum  legitima  llt  fcmj$,!ion  tricns,idcmquc  i\  quacuor  fint  filiarcxcluCr 
&  vnus  tant.im  mafculus.  Quxpauli  Caftrcmis  fententia  cHteonf^inc^pfiL 
ferprtmo  punaoJ$b.  i.  Scd  nemo  non  videt  aliam  elle  rationem  excluhonis 
qnx  fat  pcr  ftacucum  l^uorc  mafculorum ,  aiiam  cius  qu?  pcr  rcnunciauo- 
ncm,  tum  cuam  cum  rcnuiitiatio  fa^a  cft  in  graciam  mafcuJorum.  Priorc 
cafufauor  mafcaloru,quibus  prouidcrc  ftatutum  voluit,non  pautur  vr  pro- 
pccr  cxclulionc  fili^  mmor  fiat  legitima  mafculoru,quim  e<lit,li  fiha  ad  par- 
lcmadmuteretur,ncahoqui  induda  advnunietFedum  diuerfum  operarc- 
tur  conaky/Jegara  inHtUtter  19.de  /«^'«'.i.Poftcriorc  vero  n6  t4  dc  makuloru 
quim  de  patris fauore  agitur, qiu  fiUa  adegiX  ad  fcnun ti5dum ;  ncc  fi  fiiuorc 
niafcuioru  ita  fcccrit,ahud  tamcn  iuris  cnt,quia  tu  etia  ciim  patcr  id  agit  vt 
inafculisfuispiofpiciat,noueominilshbi  ipli  primolocopro/piccrc  velle 
incclligitur.filiisverofuismconfcqiienuaduncaxac,  &quali  fuisfutuxis  lie- 
rcdibus,&  i  fe  caulfam  habjtuiis:vc  ex  co  apparet  quod  euamli cxprcffim  fa 
uore  makuloru  pater  ftipuiatus  fit  rcnunnationcm  fili^,  no  eo  mimis  tair.c 
potcft  ccia  inuitjs  mafculis  filia  capacc  faccre  fucccflionis  lcgjiim^^acli  jiQ.j 
quam  rcnuiitiallct:quia  quod  makuli  habent  ex  pado&  prouidcnua  patu^', 
poteftpateriisproarbitrjo  auffcrrc,  quali  us  deftinatujn  vcriijs  quim  ac-r 
quiiitumamoverocuailpatcr  filja,qu^icnunuauit,nouo  iudiao  ad  fucccf^i 
fioncm  non  jnujcaucric,  non  aliicr  camen  prodcOe  mafculis ca  rcnunuatio» 
poccft ,  quam  li  Imc  hcrcdes  pains :  quia, vt  fcqucnci  capicc  dicemus ,  nonL 
tahercdiiplii^uam  hereditau&:.  fucceflioni vmuerfdi  adcrcfcitporuo  filie 
rcnunciancis,  liue  mafculjs  profpiccre  paccr  volucrit ,  fiue  gcneraiiter  her«!, 
di.    Portjocjum  qu^adfiham  eiat  pcrucntura  ,  deficerc  vjdctur,  idcoque. 
in  hercditatcreperJtur.  Inquo  ditfcrt  cxclulio  quq  ex  rcnuntiationc  jndu-. 
cjtur,abeaqu^ht  poteftace  ftatuu:  quoniam  portjo  fih^  pcr  ftatutum  cx-» 
duf<j,non  tam  prodeficicntehabctur.quim  pro  ablau  vt  mafcuLs  apphce- 
turqualipcctacKamcxftatucoadiudicauojicm.Eft  jgitur  conicquens  vt  fi- 
h^rcnuiiuauofauorcpairis  fada ,  ficut  inducit  fauorc  patrisvt  hha  fVatri-i 
buspartcm  iniegitim^  computauone  faccrc  cxiftjmetur,  Jta  inducerc  dc- 
bcateodcm  tauorc  vt  non  faciatpartcm  li  id  patri  vtilius  &  fauorabjhus 
vidcatur.Curcnimmelior  llt  conditio  fraurum  cx  perfona  forotis  quc  pcf 
renuntiauoncmaTininocxclufacft,quam  lica  velmortua  circt.  vcl  extra- 
nea,vcle.xhcredaca:'Atquid  li  filiaqu^patcrnq  fucccilloni  adcoquc  lcgicjmc/ 

renunnauit,nequcdot6,nequealiudquicquama  patrt  accepcntf  Difticihus 
vidcuir  vt  partem  faciat ,  qu?  ncc  ad  partcm  admitotur ,  nec  quicquam  in 
partisvicemconfecutaelLSedtimcncam  renunuauo  lurata  pcrincc  vaicat 
proptcr  vim&  aucoruaccmiuriliuiandi,vjx  cft  vt  quicquam  hac  partc  intct 
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hos  caTus  iiuecdc,  quadoquidif  vcraque  m  /pecie,id  efl,niie  aliquid ,  (luc  tijhii  : 
apacrcacccpcncfiluvC£cnuciaiec,£qucexcluditur  ipfojure  alegicitnar  pc-  • 
tiUoiie,&:  arqucrenunCiauotacita  habet  couditionS  ii hcreditas  auclegiu- 
maportio  quadoquc  dc^ccecur.  Itaquc  ^rinde arquu  e(\,  li  iam  haiic  qujc  re-  j 
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quari,Iuic  caulla  prf  llico ,  iccmque  rellitucionem  iii  incc^rum  ad  relcmden-.  j 
dam  renunciacio;.6  ex  cauiracnounillimjs  LEfionis,  qu.r  lund^a  cum  paterra 
i«uercncia,&:,vcnoftri  loquuncur,cum  mccureucrent;ali  inducit  vim  pra^fu- 
pcaSc  fu/Hcieiiccm  ad  concradus  rcfafliond  ex  v'd.<fii  capitc,/>*w  ^ncdme- 
/«.f  fii«^,vc  noflri  \.i3L(kdd\lz^UA.<ju£aner4ndx»fi.^HAT.rer.aCl.non  det,  Sed  , 
:\Ij|^ine  tiai^Vatus  in  iequciiicmUcca.dcmrpUiJttendus. 


tRRO  K  N  ON  V  S. 

,  .-  -i  f  .{r,    '      i'.^*,..'  .'•T -ij^'  •  .!;»ci  ".«c.ffr 

.  i  j  fvrtiane fiUs      renuntUmt  m  adcrefidt  he.  ; 

'Tu  .T.  ..Ji    i..t..^  ii^teh^anhernhtatK    [■      >•  -  • 

,'. 1--'  'fi <'7-(V  •jioiivJ''/.^:   ',•  >  ..  •»•■•^'1  ■■- • '  * 

A  R  T't  Mi  cfmhh  fru^b^ns  fa<:!ic  filia  qu*  Pf htihtiamt,  Sc  qax ' 
non  admiccicnr  ad  parccmjiam  diximus  no  adcrefcere  fratn- 
busjled  patri^  lucro  cederc,  liuc-doccm^liar  aliquam  dcdcnr, 
fiuc  nuilarw.Ea  nimirum  rc$  pragmatiascrradi  caufTam  pr^* 
bsHt,   exilbmant^bus  dcfun^o  patrrf  adc#t(cerc  illamherc-^ 
dipaci-is,vtpbsc<juiii¥oihniapatrisiurAYttcocdat,  ciufcjU^^rronam  reprit*.'' 
fentctiQua  m  (cnterttiacft  GtUdo  Pspim^in  Dectf.  Uos  ▼ct^S  du  milioris  notq*! 
intcrpretibus  dicimusquod  &  SenatusnoftcrfTpiusptonontiauit,adacfc^' 
rc  eam  heredicati,non  ftcrcdi.Quantum  aiit6  irtttt  ha?c  diftet,cx  co  cognofcf : 
poteft,qubdfi  heres  ^patre  inttitutus  Keroditaicm  polt  ironcm  fuamrc^ 
fticocrcrogatustit,  vcnit  infidcicommilfum  ca  quoque  portioquali  hcrc- 
d4taria,qu«tamenvtiqaenon  vcniret  iihercdi  non  hereditati  adcrcuilTcdi-i 
ccretuf .Ccrtum  cnim  eft,  rcs  heredis  ptoprias  ctii^quas  cx  iirditltl  &  proui- ' 
ckmia  teftacoris  habucrit,  fideicdmrlfo  hercditatis  non  contincri,/,f(rA^r^^- 
eie  41.  §.cMm filia.de  imig.&  pMpiU.fHbfiit.  Lfi  Ttttm  ex  forse  p&.de  legat.^ .  *  /\d*" 
oefcic  vcc6  ea  poctio  hcrcditati,quoiijam,  vt  fuperiore  capitc  diximus,  habe-  ^ 
tnrpro  deficitncc,  idcoque  in  hercdicacc  rcpotitur,  mortuo  quandocunquc 
pocrc.  Nam  iidiccrcshabcri  pcoacquifica  pacricx  quocemporc  ftipulatns 
cfti  iiliatcnuntiante,confcquen«fierec,vc  non  iolum4ihi,(ed  ctiam  fuo  hc-; 
redi  ftipulatus  viderciut.  Pac;icentiu  namquc&:  ftij>ulantinm  omninmro- 
Itmtas  illaeile  intclljgicur  vc  non  niiiHis  iicredibus^  ioisqosirtvfrbi  ipfis  con- • 
fttlancvulg./.y^p^^w  9-^''^/''^^*''  vcro  a»m  remintiacioncs  ift.T,  ■ 

dbemadmodum  ixpiusMicukauimus,  tacicani  condicioncm  illam  habeanc, ' 
fi  hereditas ,  aut  legiciroa  portio  defcrcrur  ,  quia  ncc  viuencis  hcrcditas  * 
vUacft,  nec  iii  paientis  yiui  bonis  lcgitima  aliqua  hbcris  debetur  ,  fieri 
nullbmodd  pocci^  vt^a  poida  quarn  aiioqui  .nlia  cidR(  r^nuntiftticwKmi^ 
habicora  iiiir^  &.quz  nDlladum  dt  in  reram  nativa  Tp^tri  y]^^ta  Vidca-- 
turexfilifc  renuntiatione.  £rgo  nec  ipfuis  heredi.^Scd  ciim  riiinintiatio  \W. 
reshabcrciucipiateo  ipib  iiiltand  ^up  hetedicai  ciie  inctpiCy  iii  «ft,  ftaciml 

^  atquc 
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«cque  pacet  de(iinaus^on  aiiud  pcir<i|iii<ii<|ui>ity>rtion|IW<l^ 

ifg^i%TK^^r  conj^uentci  inberediuus-cefticuciurcm  n  rirr^  lirwillPjlilo 
jbeihpoceKquiracur  hercdi,  ncuc&  heredicas  ipia.  Nam  illa  medij  !iew(j0i$ 

acquilicio  noti  imj.>cdic  fideicomiv.jlliim,  imb  confirmac  cuni  aJitam  &C  ac- 
quilicam  ellc  iicieditatein  ncccile  iic  vcex  hdeicommillo  rcditui  po/TIi.  C'x- 
tctumin  hdeicommillaria  heredicacisrellitucioiie  venic  omiieid  quod  ah- 
quandofuic  hcr^icacis,id  e(l  mocicnce  dcmum  C/eltacoce  /.i»  fidei(9mftit{fArm 
S,C»TriktlU  Nec  aliud  ciic  umetfiponas  xenunciacioaciD  \  61ia  £i 

HiltH  IJi^WUIf^  W|' '  <  '«W,  nec  rurfum  vc  ea  delatio  fiac  le  ?i«o»ica  nec  lac^ 

rcpoceft,  quineaporcioquaf  ad  filjam  ci  at  pcruencura  adcrefcat  poft  mcr- 
cem  luam  lieredicaci  cai  qnim  dchcjcr.s  Pialcrcmi  tum  ncc  libcriS  fuis  cu4 
nialculis  ftipuiari  poflic,nili  tanquam  hctedibus,  quia  (luc lis  (c  viuo  dari  fti- 
pulccur  habens  eos  in  potelUcc,hbi  ipfi  ftipulari  inceiligicur  /.  domtttM 
/i^J.eum  ^Mi  ^C.i.  ^ut Jwt  ^JjrDM  vmMhiigSoit  in  id.t^pusi^uo  crit  moituus 

|tW>igP»W^jH»p6Mb»»nonnia  ccmpor  e  iaa»# 

Ipancipati  fuiilent,  Iraqmftipuij>ri<MWtno»cafiiimpedirec  luris  r«ii||gMI 


I  -.  r 


d 


Vo  D  proximd  diannspordonem  legiumam  fihx  qux  cum  iurcb 

do  renunciauic  adcrefcerc  heredicaci  non  heredi,  ideoqu^ 


lurando  renunciauic  adcreicerc  nerechcau  non  neredj,  ideoquf 
venirein  ndeicommillari^  heredicacis  reftitucione,  nnu3  inducic 
c]un?ftionem  apud  pragmaiicos ,  an  ex  ea  porcione  ficuc  cx  rchqua 
hereJicacecrcbcUianicam  dcducerehercs  poflic.  Ec  iubtiliorcs  piagmaud 
pucancnonpoile,niQaiiacvnaTaci<ine  qu6d  leg:cima  poicio  nuUum  onus 
admiaai  cx  loftii^ni  conftinitionein  /.  fHmrimi  mfmnhu  31.  C  dt  inof, 
$^  Obidqaeaboociiecrei)ellianiccfimSe>^ 
imnninis.  Nam  &  ex  hac  canfia^  inqiuiuit,  folitum  eft  cilm  de  le|jNii»« 
odielliaiiicadedncenda  quzrjcur,  a  icg^tifnar  dedudioDeiocijpcaR»  nc  alioi' 
qcneueiiiacvceapercrebelhanic&minuacur.  Adduhc  procornmiaciore,le- 
gicimam  qnxex  rcnunuacione  filiir  acquiritur  patri,non  nlio  iurc  penespa* 
crem  ciiirvchereJcmcflcdcbcic  quam  quoefiec  pencs  fiJiam  ipfam  firenun 
CJacionulIa  interuenillec  ciim  eaipraporcio  fit ,  manedcquc  pcr.cs  hcrcdcm 
paoisex perfonafihc^,  c]u^^  legitimam  vidccur  conlecuca,prarferCim  fi  do- 
lem  jpco  WBomacccpent.Ego  ver6  quaenam  iftae  Ibbcilitates  finc,plai4  nft. 
ineelligo.  %im'dai  emni  Wgo  eam'  ponioncm  de  qna  Cfadamus  qu.  m 
prolegicimahabicuniecacfiha  fi  ndtenunC'a(lcc,IiQg;iCtmamdxi  dcbere,auo 
%iani«ioif  ccnfoinpndlqM  YmAf^  Gkncxconnaaoaiiiil  ^ 
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dcnsportio  fic  ,D(?Hciiens>in(juair,propterhlixcxcliifioncm  inclu(f^am  pcr 
r«nanuaiionqm,ac  proindeqiixcHm  hetcditate  confufa  lepcrttur  m  hcrc- 
dicate  tanquam  heteditaria.  Cui  coi^lequcnseft,  vt  (icuti  hereditatcm  fequi- 
tur  m  eo  quod  cuni  tot.i  heredicate  vtMHC  in  reft?tu:ioilein  fidcicomm'flj,  ica 
trehcllianicrtjcducHonem  paci  debcat  rjuam  ifc  rehqua  hcreditas  totapatf- 
tur.Ahoqui  li  legitim^v  majTis  quam  heredititis  )ure  ccnrcrctur ,  nej^afidinii 
ellet  vemre  in  Hdcicommillum,  quandoquidem  certi  iiiris  ci\  non  pollc  le-^i 
timam  portioncm  prauari  fttieicommillb ialtem  poft  fupradiftam  hifbninm 
conftitucioncm  in  d,L<jHonMm,[\<:ui  ncc  fideicommina(»rauari  ab  adrogato- 
repoccft  ftiius a.loptiuus  in ca portione  quam  cxPij refcripco  in  boiis  adro 
gatorish.iberc  dc-bei  l./i adrogator  %2 .D.ite  Adopt.Dem^e  c\\\o<\  adduntin  du 
phcis  quarcv  decra6lionc  cum  ordn^em  fcniari  vt  legitima  pnmum  dctralu 
tar,ne  minui  cam  contingat  pcr  trcbclhanicam,non  modo  ttilfumjlc-d  ctiain 
ridictilum  cll.Eodcm  namqhc  rcs  recidit,nccplus  minufvc  pcncs  filium  gra 
uacum  rcmailec,  fiue  h.rc  (luc  illa  priorc  \oco  dccrahatur.  Fmge  hcrcditaten\ 
patrisqinducent.idebcbaCjClle  aurcorummillc&duccntotttm.  Si  lcgicimd 
pnmum  detrahas,cuius  ratio  ponenda  dedu^^o  prius  arre  alicno,tricns  n5 
nili  cx  miiic  aureis  c6ficicnduscrit,col^:abitq.tfX  trcccntis  tngintatribus  au- 
rcis,&:  certiapartc  aurci.Exreliqua  hcrcditate,qu.e  computato  ctiam  .Ttea-. 
licno  crit  aureorum  odtingentonun  fexaginta  icx  cum  bclle  aurci ,  detrahej 
trcbollianicam,id  cll  qu^rtam  partem<:onflandam  cxduccntis  /cxdecim  au- 
rciscumdiinidio6<:  tngefimalccunda  particula  aurci.Sical]cqucns  vt  filius 
grauatus  retincat  ex  illa  du^iicis  quarc.-e  detratVione  aureos  quirgentos  & 
quinquaginta.  Ex  qiiibus  cum  tencacur  folucrc  quarcam  parccm  xns  ahen/, 
id  cll,quiiiquagincapforat3qii.idraiicistiebelUanici ,  fupcrcrunt  quingenti 
duntaxat  aurci  quoslibi  habere  polIic.Nunc  concra  fingc  crcbcllianica  ptiiis 
dctrahi.  Erit  illatrecfitorum  aurctmim  cfi  oncre  tamen  (blucndi  pro  quarta 
partexrisahciM,idcl\  adquinquagintavique  aureos.  £x  nongentis  reliquis 
dccrahc  lcgicimam  pri us  dcducendum  cric  quod  fupcreft  xris  aiicni,  id  cft, 
centum  &:  quinquagmtaaurei.lta  fict  vt  fijpcrlint  diicaxat  fcptingcnti  quin- 
quagintaaurcicxquibuslcgitima  dctrahi  polTit.Tcrtia  vero  pars  ciiis  lum- 
ma:conllat  cxduccntisqumquaginta.Habcbitcrgofilius  pro  duphci.quar- 
ta  quingencos  &  quinquaginta aarcos.  Atqui  lam  monuimus  dcbcrc  illum 
proquarta  p.irtc  ncreditaiis,qua  trebeUjanicE  iiire  dctrahic,paternis  quoq; 
cccditoribus  rclponderc  ,  id  cit,  cx  ducentis  quac  diximus  clle  in  crc  aheno 
quinquaginufbluerc.Nonigitur  nill  quingcntos  aureos  rctincbit:  qui  fiipc  ^ 
rioris calculi  exitus  fuic.Eodem  itaque,vt  didu  cil,resrcciditrSicut  Sc  quod 
inagismirumc(\,litotahcrcditascum  xic  nlicno,  &  ipfius  quoque  xrisalie 
ni  onus  intcr  filiumgraiutum  &:fidiccommil]arium  ex  xquis  pnrtibusdiui 
datutsvt  in  propofita  fpccic,fingc  hcrcditatcm  quam  pofuimus  cllc  miUc  & 
Jucentorum,  diuidi  arquahccr  incer  tilium  &:  fidcicommilFarium,  habcliic  fi- 
husfexcencos  aurcos,cotidcmqucfidcicommillarius.  ^olucoverb  cx  xquis 
quoquc  p.iccibiu  .vre  alieno,quingencos  aurcos  fihus,  totidcm  fidcicommiila 
ruis  recincbic.  C^uodycrbpragmatici  addunt  non  alio  iurc  legitimam  filix 
portionem  pcnes  liercdcra  pairis  cllc  dcbcrc  quam  quo  fiitura  efiet  pcncs  fi-» 
Wam  fi  non  rcnuuuailbt,iam  fatisa  nobisretucatumcft,cum  diximus  nofl 
pollc  dici  cam  portioncm  lcgicima  cum  rcmanct  pcncs  hercdem  patris,quia 
/^iiicgiuiuaclle  potuic  quandiu  p.itcr  vixit,ucc  legitimq  priuilegia  nacifci 

cx  pcrfona 
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experfonaBliXjC^rcilueceoipioinllanUjquo  icgicima  pod  iFiOacm  pa~ 
crJsUefcrri  carpic,t.'xclufa  hijcabciuspcticione  pec  rcnuciationem  viiesluas 
codcai  momcncocxciCutem.Scdccii  aiiquando  lushabcni^x  icgi^in^^in  pcr- 
XonaHlijc  conlticillccjcofulione  lan^en  fublaium  cxui  €lt';n.quc  videii  cti  e- 
rcr»exquo  lus  Bhsc  m  peifonam  iicrcdisconfluxjllcc.quiacum  lcgium:  nou 
nili  ab  hect.de  deberi  poilic  >  fieri  ceiic  ncqujc  vc  eam  liti  idem  ipfc  dcbeac. 
A]ioqui,vtdidum  cii  «negandumcilccvcnire  cam  porcKU)cm  in  Hdeicom- 
inillum,non  magis  qu4m  h  Hlia ipfa  qu^  nihii  a  paue iwfi  lcgiuniani  habint- 
fet  ,de  reilicucndacarogaca  fiullcc.  £c  camen  vuutecam  in  icliKucioncm  fa- 
tencur  eciam  iili  ipli  qui  ncgant  crcbclljaiucam  cx  ea  deduci  polTc:  ncq;  vetb 
dccrebclijanitadeducenda  qiiarrendum  elTtc  lini  fideicomnnlliim  non  vc- 
nuec.  Vcvcroin  Hdcicommiilijm  veniac,ilJud  facic  c]uod  Jiccthejedi  acqui- 
racur  cxpccfonapacris,u)  cuius  lauorem  fachafuic  reriunciacio,habec  canien 
cam  hcrcs  lurc  hercditaiio.  Nam  li  quid  vni  ex  heredibus  lcgacum  lic  a  cc- 
Aacoic ,  dicimus  eam  parcem  quidtm  quam  habec  iurc  legaci  &  a  cohercdc 
non  vcniic  in  rcftitucionem,fcd  eam  camc  vcnirequam  habcc  a  fcipfo  &:  lu- 
rc  ^tXQd\\jAuoJ,tfi fidetcornmijjunaiS .%,vit,D.ad SC.TrcbellMf^H  in  pra:Icga- 
Coahud  licnuilaque  prxlcgau  pars  veniac  >n  rdlicucioncm  ,  cx  voluncace  ni- 
mirum  ccllacoris  qui  pca:legandorcm  praecipuani  habeii  rctincii  iufllr, 
Nihil  cnim  tam  conciariuin  cil  rellicuuonj,quam  rcca\uo. 
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DE  ERRORIB  VS  PRAGMATICORVH  £T 
INtERi»ftETVM  IVKIS, 

DECAS  DECIMATERTIA, 

 E  RROR   PRIMVS..  .. 

I>epr4tcntmcfIU^U(tp€rrenMnHMtl9fi€m€xclkfaeff 
r   .  .  '  .  a/e^tufna* 

1 1 1  A  M  qux  pcr  iurat.im  renuntiacionem  cxcfufa  cft  nou 
modoab  viuueilalj fuccellione, icd  cciam  a peciuoneIcj;iu- 
mac  vuigocrcdicu  eilab  inccrprccibns&  pragmauds  impa- 
prarccriti  poile.id  dl:,pr^ccrKio. ;c  Cius  non  facere  vc eo  uii- 
nus  valcat  ccikamcncum  >iiuc  a  patic  qiu  cam  habuK  in  potc- 
AatCyiiue  «matrp  facVi»i)  proponatur.lca  GMid.J^up.^ua/i.ir)y(^  jyS.  Idcni- 
lucis  dib  ui  iilia  (^^p«k  UiUucu.a^clulalk  a  lucc  ^teiid^  iHg^uui^,  faucro 
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mafculoiu  defciidu  IhIiui  C/*irttj,  clainlimus  inter  Ualos  pLagmaacus/i^.^. 
fcntent.^.tejiame'mHm.<fU<il}.^.verf.  itcqiurro,  liue  inltituu  lincniakuli  jpii, 
liiie  cxcraiwijhac  potiffini  Im  tationc  (\\ix  vtriqLiecafui  conimunii  e.c,  cjuod 
ca  pcrlona  cui  non  dcbccur  logitima,  mipug  laxc  tclljmcncum  non  poliit;  i- 
mo  nec  ea  q  iiexcluiacila  (*uccelT»otie  nucitaci ,  pcopcerci  qu.')d  lurave- 
nicndi  concra  tellamcntum,  communitcr  legulcniur,  vt  iplc  loquitur,a  luri- 
bus  fu.ccdeiidi  ab  incelUco.  Miln  vcro  fence.iaahxc  femper  difpljcuit,  vjsi- 
queclUtibcladjrccertam  &  euidcntcm  iuns  rationcm  :  qux  procuJdub/o 
non  pacicur  vc  valeat  tcttamentum  in  quo  pivrtcrita  fiiic  fiha,c]ui  no  iblc)m 
tcllamenti,  quod  fuHicerct,  (ed  etiam  morcis  tcmporc  manlit  inpotcllatc, 
fiue  ius  vccus  i  fpicias  quoi  coto  Pandc6karum  iurc  obtinuic ,  /.  imer  cstetA 
90. totMt.de  hifer.^ po{fh.  (iue  nouam  lulbniani  conlUtutioncm  qua;  hoc 
amplius  induxic  vcmacerui  tcrtamcnti  cadeni  hac  parcerauo  fit  quac  pater- 
vnNouelLnyvtCHm  de  Mppellat.cognofc.i*  altnd  fHo^ue  capitulH.  Nccquod  fi- 
lia  per  iuratam  renuntiacioncm  exclufa  fit  ab  inteftau  fucccfTione ,  ad  r6  fa- 
cit.  Hic  enim  iUud  repetciidum  elt  quod  lam  firpe  monuimus,  &  probaui- 
musinfuperioribus  ,  omncs  huiufmodi  renuntiationes  cacitam  pcrpetub 
habcre conditioncm  ill3m,(i  quandoquc  heredicas  aut  lcgicima  portio  defc- 
ictur,cdm  ficn  pcrrcrum  natuvam  ncqueat,vtpriiisquisdici  ponStexclufiis 
ibaliquoiurc  adquircndo  quim  ius  iilud  dclatumlic.  Dclatioenim  (icur 
«imnimodo  prxccdjt  adquilicionem/.<if/^r4  \^i.D.devetb.Jlgnif.iiz  &:exclu 
lloncm  vt  prxccdac  nccc(Ic  cft.  Excluhoncin  riamque  cilm  dicimus  ,  exclu- 
iioncm  acquificionisintclligimus,non  dclauonis.  Nimirumquia  dclatio  fic 
lola  legis  potcllate,acqmfiup  autcm  prxtcrquam  in  fuis  hcrcdibus  fola  ho- 
mmis  vulunutc :  no  poccft  avucm  lenuntiatio  qu.t  hominis  cft ,  facere  quo- 
minus  lcgcs  locum  habcat,  fcd  tantum  id  impedire quod  lcx  poftquam  etVe- 
(Xwm  fbrtita  eft  in  dcfercn  JaTucccflToiie,  dtliaum  vult  in  poteft.1tcilljus  cui 
lusdctulic,  id  cftquod  ad  acquiiitioncm  pfircmct,non  quod  ad  deIadonc;jn. 
Scd  &:  c.im in  fuis  hercdibusidcm  mftans  fit  dclacionisis:  acquiliciotm,im6 
ncc  hcreditas  vlla  cfte  intellii^atur /.»w fnis  n.de  liher.pofih.c^nKi  ipfo  iure  funt 
fui  hcrv^des  licct  poilint  abftincre/i.$.f tn  poteflaten.fi  ^nts  omiJf.cMuf. 

/?4/«.adc6quc  licct  abftinucrint  /,ge/ierdfiier^o.§.fed  etfi  fitHs  D.de  fideic.U- 
hert.  Planc  confcqucns  citvtlicutiienuiitiauononimpcdit  del.itioncm  a 
lcgc  tacicndam  fil.ae  quat  moitis  tcmporccrjt  in  poccftacc ,  ica  ncc  impediac 
accpiiiuorem  jI^u)  qu;c,  mcio  iureciyih  concomicatui  neccllarii)  dclatio- 
nem,  lcd  camtanulm  q  iarcx  fili*  aibitiiopcndet,id  cft,qux*  fic  pcr  immix- 
tionem>  cui  contrariaellabltentio.  Ergo  quemadmcxium  non  dicicur  cile 
/inc hcicdc  qui  fuum  hcredcm  habcc qiiamuis lcabltincntf  d.§fed erft fituf. 
lca  rcc  cominusdiccndjidl  filia  fua  hcrcs  patri,  qu6d  viuoadhuc  eo  futura: 
lucceflioni  rcnunLiaucric.fcd  pcrindc  hal>cda  quod  ad  actjuiliiionem  illani 
cjua*  fit  ipfa  ctiam  luuita  cx lola  iuris  ciuilis  autoritate  ^acfi  no  renunyallcT. 
nt  mortuodcmun^  pacrc  dantaxatabftinuiilcc.  Exquo  fitconicqncns  non 
pojrjcapirtcrica  fublilierctcliamcncum.  Scd  exeiuiclem  iurisrcguhs  lui 
ncicd  vpr:rrciicioiicnullun>&  iniulliim  elfe.  Nihihie  crgo,inquies,nocebit 
filiJetcnunt'atioqnrviuoadhiic  patre  fa^la  lam  lum  vahiitproptcr  lullu» 
r.^ndi  Titcontnicn>r  lm6  foccbit  naCtcnus  vtvim  habcat  vtilis  abftcntionisi 
qa.T  ilioqUi  &  citia  iu(i:'.randum  vtiliselle  iion  jxjlUt  taiHjtiam  ^^rsmacurc 
racla  &  coiura ius  publicum, id  cft coiitra  lcgcs , qox  non  pauMtuc  vt  pri- 
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uacatu  paclioiiibus  vllornodo  impcdiancur quominu^  vires  fuas exererc  fito 
locp  &  ccmpore  pofnnc./.iW  agnatioms  ^^.l.mter  debttorem  ^i.D.depaEIM 
^ModhomsiyiA.D.adle^fulctd.  EicetSqucapparec  qoim  malc  iioftri  hliam 
cjLi-CCum  iureiiiandorenuciauic  pacerm  fucccdioni,  «oparcnc  exiicrec^acx. 
Nam  cxhcredacio  vbi  lcracl  pcr  aiiicionem  hcrcdicacis  confimiaca  cltj  adcvS 
hiiam  cxhcredacam  cxcludic,vc  vcre  dici  poflic  nlilto  inllartci  dclacam  ci  ftjif- 
fepacrisUiccclIioJicm ,  hccc  non  eominus  vcrum  lic  quod  nos  probau  mu$ 
//^.9.Cow(r(??.*4||p.Z'/f.(olaexheredacioncnonperimiius  fuicatis.  Ac  renuncia 
Tro  tamcc/i  iuraca  &  propcer  inhurandum  vcihs ,  non  obftat  quominus  pacre 
mortuod^fcrracur  fuccemo  ipii  filio.*  qu*c  rcnunci  uic,  fcd  pocins  vc  ob  hoc 
ipfumcxchidarurhhaperrcr.uciationcm  a  iure  quod  alioqui  haberec  feim- 
mifcendi  ab  inceftato,qu?)d  rcnuntiauic:  quia  ii  numquam  fuillet  ci  delata 
fuccdHo ,  quo  J  contii^ilfct  ll  aut  ante  pacre  mortu  i,auc  a  pacre  ex  iuftis  ciiul- 
llscxhcredata  exticillec,rcd"^diceremus  nullo  vnquam  remporc  rdaiilTcipfl 
rcnunciacioncm,quandoquidcm  cciSfi  non  rcnunciallcc,c.imen  cxclufi  fuif- 
fet  non  tant  \m  a  ime  acquirend.ir  pcr  immixtionem  fuccefljonis ,  fcd  ctiam 
ab  iploiure  fuccedendi,  pcrmortcm  autcxhcredacionem.  Faciunc  autc  lon- 
i;c  impcrituispragmaciciilliqui  filiam  hanc  qux  rcnunciauic  non  n^odo  c- 
niancipacx  comparanc  ,  fcdcuam  vulgoemancipatam  appcllarit,  quafi  non 
plus  iuris  habeat  m  patcrna  fucceflione,  quam  fi  a  viuop.icrc  cmacipaca  pro- 
ponerccuT.Ncmoeiuin  dixcrichuiulrnodi  rcnunciacionc  colli  ius  poccLacis 
paternje,qiia:  nec  iulbs  filix  nupciis  cxcinguitur,  /.i.§.v/t .  D.de  Itber.  exhtif.i. 
vit.D  de  agno/c.c^  alend.  /tlfer.qmm  tamcn  cercum  eft  colii  cmancipacionc 
i.verttm  8.$.i.  D.de  imuji.rttpi.cr  trrit.fall.tejiam.  De  cuius  icncccia  fcripf  imus 
/f^.io  Co^rirff.f/i^.ij.  Proindenon  ficacfilia:  qu.T  renunciauic  cum  iuramfico, 
dcfertur  luh.liJminus  paccrnafucccflioabinccftacoiurefuicatisjquod  cx  pa- 
trijppoteftacisiureproficifcicur(nequccnimmagis  faccrc  filra  poccft  ne  in» 
iiica  pacri  fuccedac,quam  ne  llc  inciuspoccftace)ica  i^'  de  fiHa  cmancipata  di- 
ci  pnteft defcrri  ci  paccrnam  fncccflioncm  ipfti  lure ,  cum  fi  ius  ciuilc  infjii- 
ciasjhibcaturomnino  proextranca.Etli  vcrbnouiflimaluftinfani  lcge  cau- 
cum  cft  vc  fublata  faitatis,5c  cmScipationis  diffcrccia ,  emaiicipaci  fimul  cum 
fuisfucCcdant^nontamen  fecichiltinK-inus,nec  ver?)faccrc  potuitvt  eman- 
cip.ici  llnc  ecram  inuici  hcrcdc:  pacri  ipfo  iure  quomodo  elllnt  fi  numqnam 
cxiil!entd(^poteftlte:fcdtantum  vtpofllnc  ab  intcftaco  hcrre.i<i  cllc  ii  vchnt 
adicionc  fcilicccplteru?  hcredicacis,  non  vt  fui  hcredej  fola  reterronc  /.  fi 
patron;f4  n  §.v/t.  D.de  6on.  /ihert.  ncc  aliud  iuris  cft  in  filia  qux  pcr  ftatucuni 
cxcludicur  a  pacrisfucccflione,adc6quc  i  legicima,ob  faiiorcm  malculorum. 
Nam  ^  exclufioiHi  quar  fic  per  fticucum  candcm  conditionem  tacitam  re- 
cipic,  quam  excltifio  quc  fic  Dcr  iuracam  icnuntiarioncm ,  illam  niminim,  fi 
hcrcdicas  detrrctiir,eiidcm  fciliccc  iuris  racione  id  cuincStfc'.  Ncquc  einm  ficri 
poteftTrmaior&fpo^cmtfor  fit  i-is  ftatuti  ad  filia  cxclud^di ,  qu^amfaratq  rc- 
nlintiatTbniSjiiec^magis  poCeft  pcr  ftatutu  quim  pei"  lufiuranHiim-filcri  "po/I?- 
bile  quod  pcr  rcrum  naturam  eft  impoflibiie,  cuiuflnodi  cerc^  illud  cft  vt  ex- 
clufioprcjcddacdelationem.  Vcroque  igitur  cafu  cocIudcndQ  eft*"pr<jtcntio- 
ndfni^inpot^ftate  fiue  per  rcnutiationem,fiue  perft.-itutum  cxclufa  fit,fiue 
^&i^iifucrfaH  tAntitnVfucccfllone:  fiuc, vt  praematfci  diftlnguunt,  ctiam  ^  lc- 
^jSmiy  tcftamcnitii^i  info  iure  nullum  elfe.Idquc  tam  cuidcns  ert,vt  nec  de- 
nnrcxpi'agniaticiiqdnct  a'gnor(^rfht&  feccantur,^d  ita  tam^vt  cx^quicate 
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canonica,  &  prqtoiia  tcUanientum  detcndi  velmt.  Omnn:oridiculc.  Nuu- 
quam  cnim  tcftair.entiim  qiiod  imc  ciuili nulliim  elt,  lurc  prortorio  deicrdi- 
tutjVt  dicemus  inf.cap.j.  Atqui,mquies>iam  dixinimifc  in  confellb  cl\  lui- 
iufmodi  renuntiation^s  iuratas  valcre  iurcponiificiopr(|-ncr utoniaum 
vinculum  iurifuirandi,eariimqucpotcliatc  fici-ivtquo  mllai.u  dcfcrtur  pcr 
Jegcm  ius  fucccdcndi ,  auc  pctcndcT  legitimq  portionis,  fucccdai  vis  &  poic- 
ftas rei.uiitiationis qu? filiam cxcludat,aliifquc liuc in eodcni, luic  in  rcmo- 
liore  gtadu  conititutis  agnatis  viam  fucccflionis  patefaciat.  Qtrs  jgitiir  cf- 
fcdkuscritciusqiicxld  cimusieftamci  tunipatiiscx  huius  fili^  prij-icnDorc- 
ipfb  iure  nuUumcllc-Rcfpondco  quam  maximum  crfcdum  circ,r.on  c]ui- 
dcm  rationciplms  filijfqu^  fane  pci  rciiunuationcm  aut  llatu.um  cxclu- 
ditur  a  lucccmoriC  intcliati ,  licet  patrcm  faciatir.icftatum ,  fcd  rationc  hc' 
rcduin,  fiuc  inftitucorum  lluc  lcgitimoium.  Firgc  iiiftitutum  cxtrarcum, 
aut  agr.atiim  rcmouorcm  qui  ab  intcftato  rem  habcrc  non  pcfllt.  Exclu- 
(iofilix  nonimpcdictquominus  teflatoic  piopter  fubtilitaicm  luris  &  ca- 
fusncccflitatem  cxitum  intci^ati  facicntc,  hcrcditas  fcripto  hcrcdi  pcr  ie- 
gcmeripiatur  ,  agnatoque  prox  niodcfcratur.  Fingc  inftitutos  co  tcfta- 
mentoalios  hbcios  teftatoris  ,  fcd  ex  di(par  bus  portionibus-  Pia-ccritio 
fllia:  qu*  nullum  jpfi  lucrum  adferrc  potcft  ,  prodcrit  fi:atribus  qui  fuc- 
rantcxminore  poruone  inftituti,vt  cum  cactcns  quos  paier  n  agis  dilcxc- 
rat,  in  aequas  partcs  vocentur  ab  intcftato.  Kcque  cnim  nouum  cft  vt  cx 
pcrfona  hlix  prqtcritq  plus  iuris  habcant  fiatrcs  c<jteii ,  quam  filia  ip/a. 
Nam&idemcontingcrcilinullum&:  iniuftum  teftan.cntum  filia  prcicrita 
cxprellbconfcnfupoltp.-.trismortcm  comprcballct  ,  quia  non  noccrct  ca 
adprobatJocqtcris  cjuominus  auc  ab  intcftatofucccdcrc,  aut  bororum  pof- 
/c-moncm  contratabulas  peicie  ,  li  n,allcnt,pcftcm,//^^y7  dno  16.  de  ^tgff- 
frdfl.Lfi dHobiu  i^.  D.de  bonor.  fojfejf.ccntr.tah.  Djccs,  fi  fubulitcr  ar^cte 
volcs  ,  eo  demum  cafu  pollc  alios  fratrcs  cx  perfbi.a  pr^teriti  aut  tcfta- 
mcntum  nullum  diccrc ,  aut  bonoruiii  polIc/Tioncn;  cor.tra  tal^ubs  yctcie» 
quopr^teiKus  ipfe  ius  aliquaji  o  habueri;  ,  autnullum  diccrdi  tcftamcn- 
tum,  autpctcnd^  contratabulaspoflcfTIonis,  in  propofito  autcm  nulliim 
inftanscllcquo  filjaprqtcrit3,qu?per  iuiatam  renunuat.orcm,aut  pcr  fta- 
tuCum  excluKi  cft,  pcflit  diccrc nulfum  lertamcntum patris ,  fiqu:dcm,  vt  di- 
ximtis,co-^em  inftantifit  vt&  fucccflio  filiq  dcfcraiur,  &  ipfa cxcluiionis 
potcftate  (acccdcrcptohibcaiur.^rg./.y?  Sttchum  8.  $.y7  <jutstta.&L  I.^uottes 
\^%.\.D.d€  nouat.l.fkb  cendtrtone  i6.D.de  fo/ut.hn  fii  c  eft  :  ncc  a  r.obis 
vllusJurislocusqu^rcrduscft  exquocrrorcm  illum  interprctum,qucm  no<: 
refclhmusjconuincamns.  Fuit  enim  toii  iun/prudcnti^  incogn:tuni  ,  &: 
inauditumius  illud  quovtimur,  vtvalcrctpa(flioquantuml  bet  iurata,  per 
quamfihaviuoaJhuc  patre  abipiius  quandocumque  mcrituti  fucceffionc 
excIudereiut.Hocenim  jure  primum  pontificio  intiudlum  cft  fola  iuriCu,- 
randi  vencratione  contra  iurisciuilisrationcm.  Sed  camen  ca  ipfaJurisratio 
qu?  etiamnumfupereft,cogitomnino,vtfateri  neceflc  fitquod  volumus>ex 
perfona  fiJi^  pr^tcrit^  imcilc  fi:atribus,aut  poft  fraircs  agnatis  proximiori- 
bus  dicendi  nullum  tcftan.cntum,  lic^t  filiaip(aprqtcrita  nullo  tcmporeius 
illud  habuiflc  videri pofHt.Ncmpc  quia  rc  ipfa  vcrum  cft,  nec  roiniis  taccnce 
filia  quam  fi  c6c]ucrcrctur,nulhiis  momSti  cfTe  tcftamentu  propier  flu  here- 
dis  pr^icriuone^adcb  yc  ncc  ui  fili^  potcftatc  fit,faccre  nc  ccftan .^tu  Cit  nullu 
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tion  magis  cjuim  vt  inpatris  teftamento  lc^cs  locu  non  habeant.Nam  fieo 
qiioquecarii,quo  iti  filix  poteltacedt  luri  (uorci.uiiaare,ici clt poil  inonem 
patiisfaaa  exjTrefTIm  celbmenti  in:ufti  adprobatJoue,  l  ihilominus  tefta- 
mentum  iniulW  manec,  loctircjue  fit  lucceflioni  jncdlati  comodo  alioru  fra- 
trura  ccfam  iulbtutonj,auc  polt  tratres  avnacorum  poxin.ioru,quibus  fcili- 
cet  ius  fcinel  qj  cJituin  ett,cx  perfona  quJdc  led  non  ex  volufjcate  hli^  prx- 
tcntaf,ac  fola  meri  lurisciuflispotetiatc  quanto  magis  idem  admictcndiim 
ciiy  lilo  etiam  cafu  dc  quo  agmius ,  id  eik,quo  fiiia  prijtcrita  luri  fuo  renun. 
ciauiccotemporcquo  renuntiaie  vciliter  non  potuiL,falicet  vmo  adhuc  pa 
trc?  Nam  lidicasvaptiofam  clle  ratioanaiioncm,quianu:iliuraiidi  .;utoiitaj 
faciat  vc  iam  indtf  a  quo  ccmporeiada  fuit  rerunnatio.vaiis  tuciic  ad  Hliam 
qnanck)que  exclude  laam.lam  refpondi  (i;pius,valuii{equidem  ab  injtio  ir- 
nuntiationa  quoniamaiioquiron  pollcccxpoli;  tiCto  corHialtfccie,fcd  vim 
eius  fufpenrani  manlule  propcer  cacicam  conduionC  in  id  vftjue  cenipus  quo 
fucceffiodercrrctur,hoceU»quopacer  viia  fund  iseIIec:quo  can  en  inltand 
i\on  pocclt  fieiidclacioquin  ce.iainentumquod  reuera  nullum  ell  pronullo 
etianabeatiir.NonsniniextellamcPtodeKrcj  pocclthliqqi^  ipCo  cellanicii 
co  pr  vccnta  ell.  Ab  incdla;o  veio  muJtb  nunMsfi  tcftamcnciiin  ipfo  mre  va- 
lec.Acqui  non  poceft  ctfcduin  habere  renuntiacio,quJn  ipli  Hliar  qua:  renun- 
ciamc  fuccellio  delrracur.  Tanium  igicur  abclt  vc  renunciatio  iivipcdiar, 
re  ceftamcncum  ipfo  iurefic  nullum,  vt  excontrariononal  terfilixnoce* 
rc  polfic  quam  ll  uilacor  iJ  inteDaci  caullam .  educatur ,  vc  lceicima  ab  in- 
celtaco  lucccflio ,  cui  fi)li  rcinuujaflt:  filia  incclligitur  jdcfem  tSiar  poffit.  Si 
ceftamentum  in  quo fiju pra-tcri:a eft ,  non  ipfo lure  nullum  ellet ,  led  tan- 
cAm,  vtita  loquar,  aiuuilJaiidLm  .filia  ipfa  corqucrcncc,  faccrcr  nihil  iu- 
rishabitucam  filiam  qu^  re  untiaflet ,  nequc  ex  cius  perfbna  c^teros  qm* 
abintcitatoheredcsene  vclieiiC.Eoqucdemmn  cafu  obtirerentea  qnx  lu- 
praexpragmacicorum  fcholaobieciivus  ,ius  impugnandi  ceftamcnii  recu- 
landum  elfe  ex  iure  legjcim.Y  fucce(fiv>nis : &  cum  qui  ab  inceltaci  /iiccc/fio- 
ne  adco^uc  a  legiiima  exclufus  lic ,  impugi  arc  tcllamcncum  non  nolle  ,  Ced 
c  unipfoiurcnullum  fic,non  folum  acccdence  3c  conciurence  fifijr  volun- 
tate,(edcuamUmaxim(}  ccftamcntum valcre  vclit,  cohfcquens  cil  vt  Cius 
approbacio  fiue  viuo  .idhuc  pacrc  per  iuraum  renuntiationcm  tada  fit,  /iue 
poit  mortem  patns,non  noccat  cxtens  quomimls  ab  inccft.-ico  fuccedant,  a- 
deoquefuic  fui&inuiti  heredcs,  filuo  beiicficio  abrtcncionis  ,  l\  proponai 
elle  filiosquiin  patris  moricntis  tiicrint  poteftate.    Poccft  .luccm  exemi 
plo  fieri  hoc  iUuftrius.  Finge  priccericam  a  patre  fiUam  cmancipatam  &: 
infticutoscx  ma-qualjbus  porcionibus  .iIjos  tratres  ,  llue  in  potettate,  Ime 
emancipatos.  Conftat  teilamentum  non elfc  nullum  ipfo  iurc, fed  tantum 
refcmdi  lure  pr.rttxio  polle  pctita  contra  tabiilf^s  bonomm  polleffionc. 
Si  ponercs  fiham  hanc  aliundc  a  patcrna  fuccelfionc  cxclufam,  puta  per 
ftatutum  aut  pcr  iuratam  renuntiatonem  ,  admittercm  hadenus  iiiri 
pr<jtorio  per  conftituuoncm  pontificiam  fuilfc  derogatum  (  nam  &  ib- 
U  ponuhd?  conftitutionis  authoritas  defcndere  poteft  ea  ftatuta  pcr 
qax  filia  patri  fuccedcre  prohibctur  ,  dudo  Icilicctargumento  a  potcfU- 
te  padi  ad  potdhtcm  ftatuti  )  vt  ex  perfona  filir  pr.etecjcx  non  com^ 
micterecur  cdictum  ,  ncc  c«ceri  fracres, fi ue infticuti,  fiue  cxheredaci  bo- 
norumpolfe/fioneracontratabulaspeterepoilcnt,  quiaverum  elTct  dicere 
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niimqnafn  ias  iUuH  pctetickc  coiuca  tabulas  pollcnionjs.ftji:^  huiccompetiif^ 
fc:  abrurJninnaiTjqiieft>Lctplus  lunshaberc  cxterosex  filiar  per<pi.a,quam 
haberehl-arpra  .ncjUflnt  potacru.  Scd  li  ^onas  fihani  illani  ppjtctnan^jion 
emincpac4i-n  fujlK',(ctfin  poteHaie,qujr  <pecics  eil  a  nobis  nunc  tratiat.-j, 
huci  plane  .:i 'ceiulum  ellc  contcndam ,  cjuJa  tcltamej-.tum  \\oc  tafu  ipfo  lure 
nulkini  eit  ciia:n  mu.ta  hlra  ,  nec  necelle  cll  ad  Hicieiidum  nuUum,  vtftha 
nullumellc  chcQr,aiitalius  qiufqiiam  cxpcrfo'  a  hliar  qiiomoJo  netcilc  elt 
vtbor.nrumpollcfllocontracabalaspcta.nrad  rcfcmucndum  teilamentuni 
quoH  jpftMai'ctenct.  Idcoquc  fob  lunspoteuasqux  nullum  elhut,  fufficjt 
etiamvtexpcifoiu  nw^iiqnam  eic  iure  fii  a:  quantumhbet  excluilE  lcfta- 
meHtum  nulinm  lit,  talc  memaucat,  vrquilquis  abiptcllatoproximiot  el\ 
j^f  indc  furrcdai  fiiie  fui  liuc  extranci  heredis  luic.acfi  iiulJ  um  omniiio  tcila- 
mentum  fadum  elTct. 


ERRORSECVNDVS. 

5i ^/4  y«.c  acceptA  dote  remntiauitfkturx  paffij fnccejfiom^ 
iti  ea  doie  tn/lituta  fit. 

T  quoniam  vix  eucnit  vt  filia  qux  in  potcl\atce{l,rciiunrict 
ftiturx  patiisluccclIionhpra'/crtim  cu  iarciur.ir.do,nifiin  ta- 
bulis  doCalibusji?*:  proiiu  e  accepia  dote,dubitari  poieft  an  luf 
ficiac  fiham  in  ca  dote  mllituta  ellc  nc  prcjtcrita  vidcaair.Ad 
qiiam  dubiwtioncm  pragmatici  rclpondcnt,  trcj>idc  tamf,vt 
lolcncpoflecaminllituiorcm  fuf?7terc ,  lcd  mchus  &  cautiils  fadlurum  pa- 
trcm  lifihamnon  modbiii  dotc,fcd  pia:terea  inaliqua  quaiuumuiscxigua 
pccunixquanutacc  inllituat,nequisdubicatJoni  locus  rehnquatur,  vt  coclu 
^\X.Jul.Clar.lib.i.Sement.^.te/}amttum.<fusJ}.j\^JL'^oconUA,  omniaquStum 
pcr  ingcniuii  mei  tcnaitatd  faccre  poflum  cx  vcra  iuris  rationc  arftimans,  m- 
trcpidcdehendo,inUitutioncmluncfiliarin  dote  fua  non  valae,nec  proin- 
dcMcerepolIcquinpiytcricafiliadicj  debeat,acfi  nullomodo  fuillct  jnftitu 
U.Priteutamenim  ciim  dicimus,n6eam  mtelhgimus  cuius  rfientionc  nul- 
iam  teftator  iecerit, /ed  quar  Jion,ficutoportet,inftitutafuit  aut  exhcrcdata, 
licct  teftamento  nominata  fit  adeoquc  hjbilituta.Qiiomodo  cautu  crat  ol  m, 
vt  non  ahtcrprzterjxi  polTct  fiha  pofthuma  quam  l^i  ci  lcgatum  cllet ,  ne  pcr 
obliuionem  magisquam  confultb  praetcrita  vidcrctur.  $.1.  Irfiir.de  e.vh./iier. 
Hanc  aucem,qux  in  fuadotc  inftituta  eft,  nego vuliter  inftitutam  efle ,  quia 
in  re propria non  incaquactel\atorisfuit,  inftituta  eft.  Lex  enim  ducdccim 
labularum  patrifamihas  dcdic  quidem  telUndi  facultatcm  ,  fed  dc  rc  pecu- 
iiiave  fua,non  de  zXicuzJ.verhis  legisMo.de  verbor.Jigmfic.  In  propofita  vcrb 
(pecieinftitutamellefiham  in  re  propria,nou  in  ea  qiwc  fueritteftatoris  ,c- 
Bidentcr  apparet  ex  eo  qu6d  dos  filiaf  promifla,  ncdum  data  proprium  i- 
iwxsf^^zmmomu  QiiJ^^.i  ffdvtrMm.D.demtmr.SiCk  bonjspaciis  abccf^ 
lleintclligjtur /.x.§.v/./.z'/.7).<^<<rfo/.f<»//.acin  xre  alicno  c6putatur  I.pater 
fiiam  14.  D.ad  Itgem falcid.  l.pater fiha  70. D.  de  euiSl.Nec  eft  auod  cum  Ac- 
coxiio ad  d.§.fed  vtrumy  dicas  dotem  elTc  quafi  partimomum  fili^ ex  l.in  ettm 
iO.D,derehg^fMmptih.fHfier.\cti cnim  patrimonium cft  non  quafi,prx- 
tcrquam  vnocalu ,  ll  fiha^u^  in  potcftate  eft,  auc  cmancipau  ( mhij  enim 
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hacparte ireferc^decedacviuo  paure;  quocalucum  dosad pacrem  rcucrtacur 
qux  a  pacreproH:(StaeU,lic^  iion  cam  ex  lunsracioneqiiara  coiicraiuris  ra- 
cionem  uicuicu  commircrauonis,&  pietausine  paccr  &  amiiix  Hlix  Qc  pccu- 
nijc  daninum  CciimKiVZ  nt  /jMre/HCcurfuw  6.D.<£f  ««r.^/.nor.poccftdicil-lii 
abioluce doce  habuillc  in  pacrimoniopaccc viuo>ad cumque  calum  acconio- 
dandadl^^/<t/tf.v,i«r«>».Scdficexeac.iulladicimiis  inccreile  patris  vc  fcha 
docem  habeaciiccc  ca  Ipes docisad  pacrc  icuerfurj:  pcr  moacm  hhar,  iic  ma 

ominofa  d>l.pater JiJtx,\t  non  indc  Hc  vc  perinde  cios  iic  pau  is  acquc  ei\  h  - 
iiZyVC  aic  Ux  ckm  dos  -j^DM  psQ.dotMl.Kc  veracnim  elthliar  quamuis  euc- 
iucepofItcvcadpatraTireuercacur.£c  vci6nullumuispatri  in  ea  dotccom- 
pecercqu.indiuhlia  viuic,  excocoUigi  pocdl  qii^  toco  eo  tcmporequo  ti- 
ha  non  loium  viuic,  (cd  cciam  m  maccimonjo  dt.dos  m  nuriu  bonis  tk  do- 
mmio  cii,§.i  .Infiit.^ui/f.  alien.  hcetvtlnon.l.  dote  G.C.de  ret  vindic.timcx.- 
(i  propccr  cafum  rclUcucionis  foiuco  macnmonio  facicnd.T,  n^.uhcnsquo- 
que  clle  inceliigacuc  legey<fu«ninis  jyD.  de  mr.  dot.  l.  tn  rthxs  )o.  Cod  eodcm. 
IcaqueinccrpolicumJu«>maricifacic  nep.itcrdoccm  fili.if  po^ncdiam  diccte 
iore  pacrix  potdtacis ,  qiiia  ncque  lic  potellfieri  dccis  datio,  vc  c^occm  p.i- 
icrdcLhlia:,  (l*d  manco  dan  eam  cradiqucoporcec,filis  camen  nominc/./'*- 
ponius  Phtiadc/ph/is  ^.D  famil.erctfcund.  VndciUud  cciam  ficrcc  fi  plus  hic 
poilcc  racio  rurisquam  milcracionis ,  vc  dcfun^a  line  iibeiis  in  ma  rimonio 
nliafamiIias,dos  qiiaiuumuisa  pacreprofc^U  non  mmusmaviu  hicro  cc- 
dcrec quam  adueiuitia  ,  de  cuius  reftitucionc pactio  nulla interucnillcr.quo- 
niam  vcroque cafii  acqu^  apcus  &  habilis  eft  lure  ciuih  ciculus docis  ad cranf- 
fcrcndumdominium  iii  maritum  :  qiuppe  cui  nec  alio  animo  voto  dos 
datur quam  vtpcncseum  pcrpctuo  rcinancat, /. /./).  de  tur.dot.  vc  pluri- 
bus  fcnplimus  /t/f.  r^.Conte^Hrarum.  Quod  ctim  iia  lic ,  fcrc  cfl:  vrfilia  qux 
i  patrc  m  dote  fua  inftituta  cll  ,in  te  bonis  mariti  fui  inllituu  videa- 
tHt.  Qmsergjadmittaceaminllitutionem  valeic&efficercdcbcrc  nc  fi- 
lialic  inttitucaprxtericam  lcconqucfipoflit^Etvcrbcum  tot  in  libris  no- 
llris  loci  iint ,  in  quibus  tia^katur  dc  Iibcns  aut  mftitutis,  aut  inf^ituendis, 
nnlquam  tafnen  reperiasfiham  in  docc  fua  inflicutam.  Rcpcrias  fancfi- 
1 1 exheredatair»  cciam  cui  dos  a  pacrc  data  eflec,  vc  in  lege  Niht/intereffii. 
D.deinoffe.teffam.  Nec  u^e  mouent  raciones  illar  quibus  pragm.itici  poil 
Acciitiiummouciitur  vtcontra  fentiant:  quod,inquiunc,  dos  a  patre  data 

cx  boms  patris  profcd^a  in  quarcam  imputctur,  /ege^^uontam  Noue/ia  z 9. 
Cod.de tntjf.  tefiam.^  a  fiHa  cum  firatribus  fucccdentc  tam  cx  tcrtamcnto 
w]aam  ab  inteilato  coiifcramr. Anth.ex  teftamento.Cod.de  collat.  Non  cnim 
redta  coniecutiocrt  fiquisex  eoinfcrat,Dotem  igTturpioprium  filiar  patn- 
monium  non  elle:  liqu  dcm  ad  inducendam  imjniL.uioncm  coiiationcm 
i ufhcit  qubd  profedalit  dos  cx  banis  &  fubllancia  panis,  qiiodqnc  cam  ha- 
buerit  filia  tanquam  filia,non  habitura  fi  cxcrdnca  fuillct  iiccc  nihii  ampiius 
iuris  in  ea  rc  pacri  fuperiit.Quare  nec  aliud  erit  etiamll  ponas  intcr  patrcm  Sc 
maritum  pra;fentefiliaconuenifIe,vt  nuiiocaiu  dosad  patiem  reucrtcretur. 
Semper  enim  verum  cft  ob  cauffam  datx  dotis  miniis  in hcrcditate  patns  ic- 
periri  quam  iidos  nuila  data  cflct,ide6q-,  fi  dos  non  imputarctur.aut  no  con- 
ferrccur,iniuria  fierctcctcrisfratTibuSjqui  dote  nullaconftitutatanto  locu- 
pietiore  nunc  h.ibcret  p.itris  hcrcditatd.Nec  fai.c  rauo  vlla  qcjuitatis  paticur 
\  t  fiha  qu<j  dotC*  i  viuo  pacrc  accepit,habcat ea  prqcipua  poft  mon^  patris:fa- 
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tirqiiccieircdebetqu6d  totius  ciiis  tempocis  quopaiec  vixit  irudusinlu. 
cro  habeat ,  ti  tamcn  muberis  lucto  imputandum  elt  quod  mantus  fuo  lure 
pcrccpit» 6:  in  oncra  mainmoni)  imj)cndit.Mjniisad  rem  perunct  al/aratio 
illa  Accurti j  quod  polTu  fibus  inltitui  m  icgitmia ,  quamms  lcgituna  ipti  rc- 
bnqui  ncccire  lit.LaigacjumditVercntia  eltintet  lcgitmum,&:  dotemXcgi- 
tima  namquc  portio  non  d\  m  bonis  hb)  nc  quidfi  ipe,nili  prorfus  improbn, 
quandiu  patcr  viuiuijcoque  nec  mirum  cft  lim  legitmia  filius  Jnftituipoflit 
a  patrc,licec  cam  paccr  &bo  ex  lcgibusetiam  inujtus  rclinqucre  cogatur.  At 
doseft  in  bomsfibx,propriumqi  vtdiximus  iplius  patrimonium  eciam  yiuo 

f)atre,<5c  quamuisimpucccur  inicgitimam,tamennequclcgititna  cll  >r.cquc 
cgitima- loco  ccdic  ,vtprobauimus  Decade  fuperme.  Igitur  li  pater  qui  ftba: 
nubcnti  dotcm  dcdit  vt  Futurac  fucccflTionis  rcnuntiationem  mracam  abca 
cxtorqucrec,(ccurc  ccftari  volcc,nccert'e  habct  vt  filiam  infticuac  in  legitima 
auc  in  ccrta  aliqua  rc  aut  pccunia:  quanutacc  pio  iuribus  legium^*.  Sic  cnim 
fiet  vt  ncquc  pr.Ttcritam  ie  poiltt  dicere  fiba,quam  vcl  m  vno  numo  inliitu- 
tam  ellc  lutficecctad  implcndam  tcftamcnti  Ic)llcnnitatcm  , nequc  agcre  ad 
lupplementum  quali  minus  lcgitimaci  datum  llt/idolc  in  lcgitimam>/icuti 
fieri  dcbcc,  impucata  tantum  cx  bonis  patiis  habere  competiatur ,  quantum 
ad  explendam  lcgicimam  iic  facis. 


ERROR  TERTIVS. 

De  teflaminto  ^uod per  prdteritionem  nu  Uum  tfi^ex  tqmtAte 

ptdtoriadefendtndo*        \         ,  ' 

i  s  T  A  M  E  N  T  V  M  in  quoprqtericns  cft  filiusqui  tcftamSti 
cemporc  fuit  in  poteftatc,nullius  planc  JTtom6ti  cft  iurc  ciui* 
li,nec  li  filius  ilie  pr^tcritus  viuo  patrc  moriatur,  conuaicfdc 
quod  ab  initio  no  conftitit,l.y7 fil$uj  -j.D.^ui  teftam.fAcer.poJf. 
Qiudam  dubitant , an  valeatiurc  practorio , putant  valerc. 
propterc<t  qaod  c6tra  eiufinodi  tabulas  dari  (bleat  bonoru  poilcflio  qu^  firu- 
Itfa  dai'etur,li  tabuLr  co  ipfo  ime  non  valcrcnt.C6traria  tamcn  fenccntia  vc- 
rior  eft ,  &  ab  intcrprcubus  quoqi  ac  pragmaticis  magis  comuniter  piobata 
teftate  lulto  Cl^o  Ub.^.fent.in  ^.teftamentii.cfudfi.^^.  Nec  ignorant  viqi  adc5 
nuliu  cllc  teftamfitu  vt  ctii  tacentc  filio  &  no  conquerctc ,  nihilominus  nul- 
lum  &  iniui^u  habeatur.  Scd  non  fatis  bene  mco  iudicio  reipodcnc  ad  obic- 
^ion£  iU^  quam  diximus  fieri  pofte  ex  iurc  quod  filio  przterito adeoq^  c^te- 
ris  libcris ctia  inftitutis,prxtor  dedii,petcndje  cotra  eiufiriodj  tabuias  bono> 
ru  poilenionis.  Aiant.n.illam  bonorum  poileflioni  cotratabulasdari  ad  de- 
darandu  teftamttum  nullum  pouus  quam  ad  illud  refcindendu.aut  fi  ad  re- 
icindcdum,rercindi  teftamf  tu  de  £a£^o  quatenus  dc  h(ko  proce{Iit.N4  C\  ni- 
Kd  ahud  iul)cas  quod  rcipondcrc  poiIis,pcrindcinfera ,  fi  tabulz  ideb  nuilx 
iint  qu6d  non  fept6  teftium  fienis  finc  fignatz  ,  diccndu  eile  cdpctituram  x* 
^ue  contra  eas  bonorum  poiIelIionem,vt  nuliac  declar^tunquod  tamen  con- 
ftat  elle  falililtmum,  quiacJurmodi  tabui.^^s  icptcm  teftium  iign  is  non  figna- 
tas cercum  cft vfquc  adeonullas afte  vt  tabularum  nomen  non  mcreantur.  ■ 
Tabulas  porr6  aiiquas  elle  neceile  el^  vt  vcl  fecudu  cas  vel  cotra  cas  pcci  pof- 
iit  bonoril  podcnio  Jlcfp6dere  debuerut  pragmauci ,  nuUa^  quidd  cile  tabu- 
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las  in  quibus  prapCCTitus  cft  aliqiiis  ex  liberis  qui  fuerunc  in  potcflatc.rcc  nii- 
iitisprarcorioquam  ciuiii  lure ,  quandoquideni  cx  ijs  non  n  agispctipotclt 
bonorum  polleirio  qur  cum  re 6c  crted^u  iit» quim  hcrc Jitas  adiri.  zi- 
mcn  poir.*  contra  cas  peci  bonorum  pollcirionc  coiura  tabulas,quon]am  da- 
tur  liJa  contra  lignum,non  contra  hcrcdein  vcl  bonorum  pollcflmem.  Ec  vt 
competat,(ufJicic  tales  dlc  cabulas  vt  cx  ijs  aiiquo  cafu  |K)tueric  adiri  heredi- 
cas, aucpcci  bonorum  poir.(Tio,licctpolieaneum.ni  lecucuin lic  vc^lcqui 
pocucnc ,  vt  eleganter,  quamquam  lacis  obfcur^  lcnpcum  elt  in  /.^nsd  ikivo 
19.  D.tU  bonor.poJf.contr.tahHl.  In  pioponco  autem  li  tabulx  qu  ir  pi optei  J  Ui 
hcredis  pr.-etcritionem  nulLT  func  lcpccm  tclliura  hgiiis  lignaca*  linc ,  cerciiin 
eft  dari  polle  bonorum  policinoncm  fecundi\m  tabnias  (  nihii  cnimnijud 
practor  exigit  mli  vc  lepceintcllium  lig'iaintcrucncrinc,  l.i.D.  tie bonorl p^. 
/rrii«</.r4^»/.)qu3Pecufucuracit  ane  re&cffedtu  h  fiiiui*  prarccritusuire  fuo 
vci&hercdicuemeiuncercvolcc  ,  furticic  tamen  ad  hoc  vc  locum  facere 
poflic  pecendx  bonorum  pollcflioni  contracabula$.Quod  non  Itn.iliter  coiv 
cingcrcc  liminMSquam  {epcem  tcitium  ligua  m  tabubs  extate.u.  Nequc  c- 
«im  c\  iistabulis  honorum  pollefliodari  poliec  ncqujdc  iitic  rc,nec  pfoiiv 
lle  fien  vllomodo  pocclt  vc  concra  cas  aliqua  dccur ,  vcpluribus  a  nobis  tra- 
dlacum  &  explicatum  crt(locus  enim  fane  fuperobicuri:$&  diiHc.lisctt)  lib. 
i.ComeE}.cap.'^.<jr  ltb.6.cap.cap.\^.\\{u6C2.^ \c  ab  incerprccibus&  prjgmacicjs 
omnibus  mal^  craditu  cicdiciimqucclt ,  celtamcncum  in  cjuo  hluisin  pocc- 
ftatc  fuit  pneteritus ,  conualefccrc  iurc  prstoriojli  prarterims  adprobct  ludi- 
oum  patris  Cmc e.xprellb  liue  tavito  c6(ei;fu,ex  t.jiltopratcrtto  17.  D.de  tnikfl, 
rupt.fir  iTTU.f.i^l  tejiAm.  Iiiauditumcnimclt&  a  iuiisprincipiis  protfus  alic- 
num  v:  tdtanientum  quod  ab  inicio  omni  iure  nullu  cft ,  pollea  Jurc  aliqro 
conualcfcat.Longeque  alia  Papjniam  fcntcntu  cft  in  d.l.filtoprtttrtto^Q^\m\ 
clle exiftimctur,illa  nimiium vt  filio pr.Ttcrico  adprobate  ludicia patr.s,  ha-  ' 
tres  mftituti  Dcnndctcneanturprarftarclcgata&  fideicomiira  acliteltame- 
tum  valcrcCjfcd  camcn  .ibintcltaco  non  ex  tcftamento ,  cum  tantur.de  nb  in- 
teftaco  habcanc  quancum  cx  ccllamcnto  fjcranc  habicun,  dc  quo  etian-»  i... 
fcnplimus  dtit.cap.i4,.ltb.e).Come^ttrar.  Vbi  prxtcrca  rcfutaujmus  alinm  cr  ■ 
rorem  pMgm.iticorum  &:  intcrprctu  cxiftimanciuin ,  quod  ^s:  Clarus  prob.it 
rupr.idicto  loco,nihil  it  tcrcftc  an  in  eoteftamcnto  quod  a  fil:o  prartcrico.iit- 
probacum  eft  infticuii  lint  fui  heredcs,auc  legitimi ,  an  extranci.Quomodo c - 
nim  ficri  poteft  vt  ab  intcftatohercditatem  retincant ,  &  ad  lcG;atotum  ac  h- 
dcicommillbrum  prxftacion6  obligcntur  hercdcscxcranci,  qui  intcltari  fuc- 
cellbres  elfc  non  polliint  ?  It.ique  non  finc  cauHa  tractat  PapinTanus  de  fu;s 
licrcdibus  inltitutis,iis  vecbis fi partem  fratrtbus  non  atiocautr.Scd  illud  nnilio 
incptiuscft  (^od  iifdem  pr.igmaticis &:  interprecibus  pl.iccre  id6  Claaiseo- 
dcm  locorerert  ,Si  films  ante  coditu  tcftamcntij  vel  m  ipfoadtu  teft.imenti 
cofenlent  prxcencioni,valcre ceftamcncu,n6quidcm  iiirc  ciujli,fed cx  {j^jui- 
tacc,vcaiunt,prartoria.  Naquod  rationisloLo adfciiinc,introdudlumclIe'ob 
fauorcm  filioru  principalitcr  nepoflint  pixtcriii  ,ide6qucc(Hieniens.cllc  vc 
iuxta lurisregulaspoiunthuic  iauorifuorenuntiare,  plusquamndiciilri  clt. 
Qms  cniin  patiatuc  in  potcftate&:  arbitrio  filij  cllc  taccrc  nc  lc<;cs  in  tcfla- 
mcntopatrjs  locum  habcant  ?  Fateor ,  hbcrurun *  fauorc  confticucun:  cllc  a 
Jegcvtlibcrosqui  inpatns  poticftace  func,nccelle  lic  a  pacre  rcltitiii  vcl  cxhc- 
rcdari.Scd  ncgo  pollc  libeios  lemitccre  folcnnic.Lcm  illam  qux  :piis  icgibus 
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indidacScindu^Ueil.PercinccemirKeliamenu  ia^toadius  pubiicum  qi:o4 
pr^uacoruu)  padjouibusnec  abrogari  ,nec  unmuuii  poccii..  Ncgo  lus  vi* 
lam  e(Ie  hln  nue  in  bona,  liue  in  uidicia  patris  quandm  pacer  viuic  ,  fcd  eo 
dwm.im  moicuo.  Nequci^itur  pocertci  luri  quod  hbi  r.ondum  coHipecit 
rejiuijciare.  AhoquJ  polTis  codcm  rauo-Jnacionis  generc  concluderc  ,  per- 
mitccndiim  fil;o  vc  de  fuo  peculio  liue  pi  ot-edicio,iiue  aduencicio  teUecur  ii 
pacer^confcnciac ,  quia  patus  Fauore  ptincipnliter  conlLicucum  ell  nc  filius- 
tainili.is  celtan  polTic.  tt  lanicn  iuhii  in  co  taccrc  pacns  voiumatcm  con- 
ftat  ex  l.tam  ts  i).^.fif$f*4famtltas.D.de  Mort.cau/.JonatSimihiet  ^ffis  infcrrc 
permittcnduni  heredi,cuius  tauocc  mdu«ia  clt  per  legcm  talcidiam  rctencio 

3 .arc;r  cx  lcgac  s,vct<.iiacori  vlcradodianccm  leganci,&  lcgis  talcioiae  mo- 
um  excedc  ci  confenciac,quod  camcn  falfum  cllc  aic  Papin  anus  in  /.  ^uod  ^ 
honts  15  §.i.  D  ad /eg.falctd.  vbi  racionem  reddic  ,qu6d  huuifmodi  pa£bo  i\i 
contraiuspublicum,id  eltconcralcgcsqua: lunc  lunspublici.  Qupadmif- 
fo,plan^  confeucancum  clt  vc  nullus  aquuaci  prafCoriat  in  concraruim  iocus 
relinquacur.  Ccrcuin  cnim  ellprxtorem  ,  lic^c  muica  tacerc  pocueric  prar- 
ter  ieges,niiul  camen  facecc  potuillc  autpcrmictcre  concra  leges  ,fcd  caccnus 
duncaxat,quatcnus  pcr  lcgcslicecccncc  proiiibcretur,/,i«ri/  gentmmy.^.Mst 
Prxtor.  D.de  palf.Lnecnon.iS.i.^uoadetm.  D.ex  iptth.catif.mMor.\ oluntatem 
igitur  fiiii  in  adprobando  pacr:s  ccltamcnco,quod  ipfo  iurc  nullum  ell  ,  cunc 
intcruenirc  oportet,cum  legj  fausfactum  eft ,  id  ei\,ci1m  port  mortem  pacris 
apparetnuilumellecelUmentum  obnonfcruatas  foiennitatcs  qu^  a  legc 
(unt  prxfctiptx :  quo  demiim  tempore  iic8t  fiiio  iuri  &  fauoci  fuo  rcnunua- 
rc,nonquidem  vtconualefcat  teltamentum  quod  iam  ipfbiurc  nuUumcft, 
.veiinuitoco  folaquelcgispoteltatc,fcJMi  parcem  hercdicacis  quam  fracn- 
bus  auocare  pollec,  fi  velleCjno  auocec,fed  abl\ineat,ficuc  &  fiiiofamilias  nul 
lo  iiire  tellnto  fi  pater  confcntiat  vt  iniul\us  iiercs  l>ona  qux  in  filii  pccuiio 
fiierunc retineat, iex  non  rcpugnat,quiavtlcgi  fatisfiat ,  fatisefl  filii  tdU- 
mentum  non  valcrc.  ic  dcnique  fi  heves  qui  quarcam  ex  legaus  per  legc  fai- 
cidiamreuncrcpocuic,malic^eqiii  iu.ticiumdefun^ti&  foiida  icgaca  pr^fta- 
re,vtique  ei  licet,  quia  nihil  in  hoc  fit  cotra  legcm  qux  iam  effeitum  nabui t 
hociplbqucdfalcidixdc-ducendaf  lus  hercdi  dctulit.Ia  cnim  alio  iocomo- 
nuimus,  totam  vim  legu  qux  circa  fucccfKones  tertamcntarias  aut  legitimas 
vctfantur  in  eo  conllllerc ,  vc  per  eas  defcratur  fucccdcndi  &  acquirendi  ius 
cciaminuicis,noncciam  vc  inuiti  fuccedant  fibiqueacquirant  cxtra  cauilam 
facrcdiun  ncceflariorum.Planc  (i  pofthumus  a  patrc  pcartciitus,viuo  pattcno 
natuslit,fcd  etiam  decc(Icrit,placct  fccnndum  cas  taoulaSjlicct  ipfbiurcnui- 
las  potle  dari  bonorum  polIcIIionem,&  quidem  cum  rc&  cffc(^^u,id  cft  ta/tf 
cuius  commodum  heredi  fcripco  eripf  non  poflit,/.po/?^iimw  iz.  D.deiniuJ}, 
ntpt.Scd  tamcn  non  eo  mimU  faifum  eft  quod  interpretes  &:  pragmatici  fo- 
rnniancteftamcntum  liiud  dc  xquitscc  prxtcria  rcconualcfccre,  quomodo 
loGuitur  lulius  Clarus  in  d.^.t(fiam€ntHm.,(jua/t.Af^.  Etii  cnim  ex  prxtons  iu- 
riioit^ione  eft,vt  bonoru  pollcfljo  fccundiim  labulas  detur,tamen  vt  ea  pof- 
icflloextcftamcntoillonuiiolit  cure^  cftettu.non fit cx  iurifdidione  pr^' 
toris,qux  nec  cb  vfquc  prcgredi  peciiinet,  fcd  ex  rcfcripto  Diui  Hadriani,  vt «- 
lex  ait,quod  in  cam  r6  tuit  necefiarium,vt  noscriam  docuimus  hh.<).Comeil. 
cap.\^.Q;\G.'Ex  quibusetiam  locisaiia  multa qu^ad hunccradHcum  perti- 
vcnt,  peti  pQlFunt. 
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E  R  R  O  R    QJ^  A  R  T  V  S.  , 

De  fi/ut  <pM  acctpM  do/e  congruM  pttit  fHppUmentnm  legitimt  pmre 
mortuoyex  konts  pojfea  ^ua/ittj, 

V  P  L  E  X  cafus  eft  iii  quo  fieri  locushuic  qux-iboni  |.iotcft, 
^  Vnus  lilcjll  filiaquA*  doicm  apairc  accepcritpactaliclinipu- 
.'^'citcrdenoiipluspcteclo.alterjiipadioncin  lUam  iuremian 
k ,(  do  conliru.aucrit-Caetcruin  padhonfi  iiiterucnire  neceile  clt 
lAne  quicqua  aiupljus  pctere  hiia polHcjVtquqilio iocu  iiabeat. 
Sola.n.dot.spcrLcpiionon  jmpcditquomuius  mortuo  qua- 
docunqi  patre  Hiia  legiuma  poflic  pcccre ,  fcd  fiiiam  cantiim  obligat  vt  in  ca 
portionc  lcgitnnam  quam  n.  dcfui  patris  bonis  iiabcrc  dcbet,dotc  impu- 
tare  tcncatur,/.^ nouUajtc^.C.de  tnof.tefi,  lntcrucniei;cc  auccm  pa6lio- 
jic  pcr  quam  falia  proliibcatur  ampiius  (^uicquam  pctcic  pro  iegicima  nullo 
cciam  adiiibico  lureiurando,  iliud  primum  quxri  folcc  y  \\\  au(^is  pcftcik  pa- 
cris  t^cultatibusms  lic  hlior  peccndi  ruppicmcnci  cx  bonis  poil  padtionc  ac' 
quilicis.  Qaarftionc  uiccrpretcs  &  ptagmatici  m  co  elle  putant,  An  valcat^- 
iurmodi  pactio  perindc  acli  mrata  circc.N4  cum  iutata  eit,vix  oubicant  quin 
C\  de  icgicimx  quanutacc  polt  morcd  pacris  quxratur,conftitutar  dous  tcpus 
ipc^andu  lit  non  morcis.vt  fcqucnti  capicc  dicemus.  Dubiundi  aucc  cauila 
exeonafacur,quddpa£tuiiocculitdcnon  fucccdcndo,  vidctur  omni  lurc 
improbatuprxtcrquam  liacccdcnteiuriliurandi  vinculo  &  reiigionc  conHr 
mctur,ex  Bonitaci)  conibtucione  in  cap.(fuaMMu panH  1  de paU.in  6.  Aiuico- 
tu  camcn,  &:  coru  qui  rubtiliores  libi  vidcncur,fcnccncia  cft  valcrc  pa^ion^, 
iion  iurc  conucncionis  dc  non  fucccden  Jo,  qua  fatentur  valcic  iion  poilc  ci- 
cra iurmrandujfed  pocuis lurc  iucccfIionis,quaii  filia  qu^r  dotem  a  patrc  accc 
pit  pro  omni  icgitima:  &:  fuccclfionis  mrc,lioc  ipfb  portiond  fua  iicicditaria 
auc  lcgicimani  vciuc  libi  prienucurc datam,&:  vc  loquuntur,  aifignata  pcrcc- 
pillevidcacur.Habcnc.n.proconftanci^  indubicaco,poilc  patrc  viuu  iegici- 
ma  fiiio  procogarc  li  filius  confenDat-.Excmplo,  inqumnc,eius  quod  debctur 
in di6,quod  conftat  ante  dic  folui  pollc.petindeq*,  dcbicori  Iibcraciont  con- 
tingercquia  &  plus  prxltacquam  debeat  qui  antc  dic  (oiwKj.lMuoienHi  if.a^ 
lias  l.eum  <}ut,D.de  annuu  legat,K(i<\\x\\x. Hmilitcr  eucnire,vc  quauis  falcidia 
non  nili  iicrcdi  debcatur,ac  proinde  poft  morti  teiuitoris,  qu)a  nec  antc  iic- 
rcdc  iiabccc  vjuus  poteit,&  cofcqucr.tcr  infpcd^a  patrimonij  quancicace  qux 
morciscepore  (uK,incerdu  tamen  po/TIt  faicidia  prxllari  fijturo  heredi  a  vi- 
uo  ceftatore,vc in  cicganci  illa fpccic qua  Marcellus  trai^at  in  l.rum  fuo  ^6.§, 
ult.ff.ad  leg  falc.^i  centu  aureoru  dominus,inquit,  viginciquinqi;  aJicui  dcdc- 
lic,  & cu  inlticueric  iicredc,&  dodrancenlcgaueric,iiiniI  afiud  lub  occalio!:e 
lcgis  faicidi^inte^uenircpotcll,quiaviuus  videtur  iicrcdi  ftjturo  prouiderc. 
Scd  vidcamus  ne  long^  verius  lit  quod  nos  fuperioris  Dccadis  capitc  fccudo 
probauimus ,  fieci  nuiiomodo  poiic  vcicgitimdporcignc  fiiiui  iiabcat  viuo 
p.itrc,nec  fi  patris  voiutas  cij  fiiij  coicnru  in  eam  re  cdcurrat.  Non  ob  id  /oiu 
quddicgicimanuiia  fiiiodcbcatur  niiipoft  mocc6  pacrisnequidc  fiiio  ado- 
pciuoinbonisadrogacoris,quauis  ea  pcxcipuoquocd  uuc  Jcbcacur  taiiqna 
xs  alienu  ex  Diiu  Pij  coniUcution€j.i.§./itmpu/;ere.D,de  collatj>onor.\m-\a..i, 
fi adrogatoni.D.dt  adopt.Scd  cciam  quia  ncc  iciri  poLcft  quid  iitui  icgitin.a 
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pnufcjuam  is  m  cuius  bonis  legicima  debcbitur,diem  fuum  fiinftus  lic,  CtM^l 
ui  po  lenda  lcgiumi  rauo  ic  ca  pacrimonij  quandcas  fpedtanda  lic  qux  dedu 
(ko  xre  aIieno,funeiifque  impenfa  mortis  tcmpore  inuenicur,/.rMr;}  ^uarttHr 
C.C.de inof.tefiam.de  iJi^oqnii  lain  muica  fupiad:d:o  Iojo  rcriplimus,nonc- 
rimus  hic  longiores  nili  vt  argumenia  quibus  in  concrarium  pragniacici  mo 
ucncur,fn  coruoculosietorqucamus.Ex  ijs.n.ipiisapparcbic  euK:e.  ciflini^, 
quantopercfallantur.  Na  quod  pnmu  obijciui-t  id  quod  in  dic  dcbetur  ante 
diem  (blui  poire,ficuc  falfum  eii  li  indillindc  viicatur ,  ita  li  cu  ea  diJtji  ciio- 
ni,  qur  luris  racioni  c6uenic,pro  nobjs  quammaximc  vigebic.  Diitin^ueii- 
du  clt  an  dcbcacucquid  in  dic  incert5,an  in  c!l  t]uar  fit  certa.  Quod  ceita  dic 
promilfum  eft,  vel  Itacim  dari  poteit.Tocum.n.incdiu  cempus  a.i  folucndum 
liberuinpromillbrirclinqaiCur.Acquipromiitcin  diem  inccrcam,aut  quod 
idem  dt,fubconditionc(dicsenim  incerta  procon<^icionc  cViJ.dies  j<^.de  co 
dtcdr  demarifir.l fnb condittoneiGJ  fitfficit  )6.D.  de  cond.fndeb.l.t^hs  fmptitrM 
^o  §./ed  etji fub  conditione.de  legat.  i .(puca  li  aliquid  fadKi  iic,  a ut  cam  ai jqiiid 
fa<ftum  iit,ni(i  cam  id  fa(ftum  fueric  dedcric.non  vidcbitur  fccilfe  quod  pro- 
milic  l.ftipHlatto  i/Ia  i,%.§.inter  ineerram.de  vcrb.obltg.iAe6q\ic  rcpetcre  pt^ceft, 
tanquam  indebitum  per  indcbici  condictioncm  l.<^ut  promtft  ^S.D.de  cond. 
indeb.  Atqui  fi  quo^J  vnquam  dcbitum  incercum  videri  poceft,calc  ccnc  cft 
legicinvT  debicum,dequodifpucamus.  Non.n.duncaxacin  diem  inceiti  dc- 
betur,id  eft  in  di6  mortis  qui  incercuseft,(ed  illud  ipfum  quod  dcbctur  pror- 
(usincetucft  ,quia  coinputatur  cx  comparatione  patrimoiiij  quod  ii.orcis 
tempore  reperietur.Qiio  quid  inccrtius?  Proinde  luris  ritio  facic ,  vc  li  quiJ 
pacerviuusnlioliuepetcnti  fiueaccipienti  pro  lcgitima  dederic,prorfus  in- 
debicu  dici  debeac,non  vt  repctatur  per  indcbiti  condidWoneuvqui-  ron  ina 
gis  inccr  patrem  hlium,qnam  al:a  vlla  adtio  cxerccri  potcft,  fed  vc  fuo  iu- 
re  polHc  pacercas  ipfis  res  quas  fiiiopro  lcgicima  dedic ,  vindicire  canquam 
fuasnec  alienacas.Namlidic.isexiurisregu!a,cuiusper  errotem  foluti  ton- 
di<5tio  eft.cius  confukb  d.iri  donacion^  fadtam  incelligi,/.fw/t(  per  errorem  55. 
dereg.tur.\x\  prompcu  refponfio  eft.non  m.Tgis  pollc  donacicnc  inter  pacrcra 
filiumfamilias  conlifterc,qiiam  aliam  vllam  obligacionem,/2  C.</r  tnoffic. 
don..l.fiHe  ern.uipatis  x-j.C.de  dnnat.l.fi donattone  ii.C.de coH.l.donattones  i\ 
pater.D.de  <^o".Qua  de  cauila  dubicandum  non  eflec.quin  eciam  doce  daia  fi- 
liar  in  viccm  legicima%poflcc  pater  ics  dotales  quali  fuasvindicarc,  ii  non  ius 
ipliusillud  impedirec  qubd  &:  filiadociscapaxeftconftantemarrimonio /. 
Pomptinius  ^yD.fumiI.erctfc.8c  ius  marici  qui  indocatam  vvorem  non  fuic  du 
dhirus,non  paticur  vc  ei  dos  aufFeracur,/.T//M  S^.D.detur.dot.  Ob/cruandu 
cnimcltquod  Papinianus  m  d./.Pompontfffya\z tradicioncm prxdiorum  a  pa- 
cre  fadtani  ipli  filix  liccc  cx  aulfa  docis  non  valcic;  fili.x  tamcn  rcter.cior.em 
copeceic  ob  cam  lolam  caullam  qubd  dotis  capax  fuillet  filia  conftance  ma- 
trimonio.macrimonium  aut6  eciam  poft  pacris  morc6  confticillec.  Ita  naquc 
inriuic  nc  iocis  quidcm  cap.'ccm  clle  filia  cxcra  macrimoniu,vc  incelligamiis 
li  pacer  fili.T  nondum  nupta:  aliquid  donct.camccli  m  caullam  dotis,n6  pofle 
donation^  c6(iftere,quandiu  m.icrimoniu  nullu  eft,caiicu  abcft  vc  valere  |->of 
ficdacio  lcgitimcfjquam  viims  pacer  filix  prorogaueric,  liuUadotis  mcncione  * 
fadta.Docis.n.  mcc:o  fauorabilem  &:  iultam  facic  c6uencionc,li  modb  macri- 
monium  -iliquodfjc,quoniaviiiuspaccrfiliam  docarc  ccnccur /.z//r  C.de  dot. 
promtjf.l.cap.i^. ff.de  rit.nupt.cui  tamc  legicimS  portio  darc  ncc  tcnetur,  ncc 
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fi  maximc  ambo  velintjtamen  poteft.cx  quo  appar i-t  qiiam  rjdicula  llicoru 
ratiociuatio  qui  vt  piobent  hliani  elle  capace  legitni  q  ctiam  viuo  p.  iic,  af- 
fcruatcapaccm  iUam  ellc  dotis.qu.?  ipfa  in  let;itimi  impuiatur.  N  m  ll  ma- 
trimonmm  nullum  lit,licu:i  dos  line  matrimonioellc  non  potclt,itanec  fi- 
liadotis capax  eU,nonn)agisqujnilcgitimar.  Sm  matnmonJumconUet, ca 
paxelkdotis  propter  matnmoniu,ac  non  legitimx,  liccc  dos  iiia  fuo  teporc 
in  lcgitimi  lit  imputanda.quia  nihil  c6muue  habetlegitinia  cum  matrimo- 
nio.  .Scd  &  ita  cipax  eltdons  conftantematrimomo,  vt  tamen  ipllus  dotis 
traditione  non  filiaf^fcd  maritofieri  oportcat,qucadmodt5  docuimus  ad  Pa- 

funianu  lth.y,Con$e^.cap.\2.Qy[^n\.o  minusigJiur  permittcdu  eritpatri,vt  fi- 
Kj  aut  fih^  viuus  legitima  tradat?  la  vero  quod  pragmauci  obiiciut  de  quar- 
ta  falcidiana  qua  vmus  teilator  heicdi  futuro  d^re  potel\  cxd.l.cum  ^uo 
vlt.D.ad  leg.falcid.  hcct  magis  ad  r6  foccre  vidcatur,  camen  arquc  nugacoriu 
cil.Primumquianoomninoredacoparaciocll  faladiac  &  legiumx.  Efte- 
nim  muicoinccitius  debitu  Icgicim^,cum  ficri pofTit  vt  turbaco mortaLtatis 
ordine  hlius  antc  patre  dcccdac,quani  falcidije  qua:  hcredi  debcbitur,  co  ca- 
fu  quo  lcgata  quoque  legatariis  debebuntur.  Nc pc  quia  ficri  no  potcft  vt  hc 
rcsaaitctcftatorejmorjaturcocaruquodclcge  falcidia  &  lcgatis  quqratur, 
vndc  iUud  Impcratoris  dn5lu,  NemofuHm  ocadt$fHCceJforem.\iiii  cmm  facil^ 
cotmgat  vt  hercs  fcriptus  moriatur  ai  te  teftatoic,tamc  cum  id  eucnit,fi  fub- 
ftitutus  nuUus  ritjtcltamentu  dcftituitur  &  fic  irritu,  ncc  proidc  lcgatarioiu 
quicqui  mtcreft.cum  hercditatc  cxtcftamenco  n6adita,Iegaca  omnia  inter- 
adant I.ea  <fHamiAf.C.de fidetc.  Dcindc ctli  maxime  rc(Sta  ellet  coparatio  le- 
gitimar  &  faicidi.T,dico  no ad  alia  J[peci6  peninerc  poflc  quod  Marcellus  ait 
tcllatorcm  viuum  heredi  futuro  prou:derc,quam  m  c]ua  id  quod  a  tcftatore 
dacumcfthcrcdi,re(pondcateiportioni  qu.mi  per  legem  fnlcidiam  poft  te- 
ftatoris  morce  habcre  hcres  dcbet:  vt  accidit  c.lm  is  qui  habcbat  cfcu  in  bo- 
niSjdedit  heredi  futuro  vigintJquinqiie,&  legauit  /eptnagintaquinqi  (cilicet 
fiead6fueritmorDst^porepatiimonij«ftimatio.Nall  ponas  ab  co  t^pore 
i]uo  vigintiquinque  hcredi  data  funt,emerlille  ;csalicnum,autc6flatu  fuilTc 
itavtnofuperlintinbonis  nifio^logintatSporc  moitis,  no  adimctet  Mar- 
ccllusjti  beni  heredi  prouifum  a  defundto,vtex  fcptuagmtnquinque  Icgatis 
njhil  falcidia:  iurc  pomt  deduccre,  quia  ex  vigintiquinquc  libi  ^  tcftatorc  «l^ 
tis  foluerc  tenetur  viginti  ex  cauftaa^ris  alicni,quo  detradlo  quinque  duiita- 
xathabcrercperitur,qnipcr  legem  falcidiS  viginti  haberc  i^ebet.  Necfalci- 
diaimpedietcaratioqu6dcuenirccxcontrariopotuit  vt  teltatoris  faculta- 
tcs  crcrccrent,&  heres  loge  plus  quam  totiushcreditatis  quartS  habeiet.No 
ciiim  ficuc  potcft  hercs^fupra  quarta  habere  aliquid,  ita  &  minore  portione 
i]uimquartapars  litvllocafuc6tcntuscllecogitur  ,icd  omnimodo  quartS 
habercdelacttotius  patrimonij  quod  mortisc^pore  in  hcrcditate  repcritur 
flcdudoa:re  alieno.Nccfolu  inuiio  tertatorc,fcd  etli  maxim^hercs  ipfe  ve- 
hcin  co  teftatori  c6fetirc,id  cft,tameciIponas  in  propofica  fpecic  vigitiquiqi 
data heredi  ea  legc  no folu  vtin  falcidii imputaret ,lcd  ctJa  iicquicqui  am- 
phuspro  falcidia  vnqua  petcre  pollct.  Quoniam  non  magis  in  fiituri  hercdis 
ouim  in  iplius  teftacoris  poccftate  cftjfacere  ne  Icges  in  icllam6to  auc  hcrc- 
Urtatc  dc  qua  agitur  locu  habcant,  vt  prqccdenti  capitedjcebamusex/.»^»?© 
fofi^^.de  legat.i.i\xu(\.l.^uodhonis  §.i.I).ad/e£faJctd,Er^owt  idcmiuris  in 
lcgitima  conftituamusquodin  falcidj3,limihtcrdiccndum  €rit,PolIc  fieti 
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vc  viuus  patei-  filio  prouidca;  ,  ne  vlla  patre  dcfundko  fuper(ic  peuuo  legiti- 
raj;,niinirimi  ii  cdboiiorunitjunnutascjaa;  filiodatacU  pro  Jegiuma,aucea 
)cge  vt  inlegitimam  cjuand<xjuc  impu;ccur,rcrpor.dcacei  quaniitau  qua:  ti-  . 
lio,/i  cum  pater  decederecpro  lcgitiinadebcrccur :  Alioqui  non  bcnc  proui- 
dinl:dici  pollcc  quiminusfiLioquam  icx  dedillet;  Ai  nequc  hoc  furficcrc 
potcricvca  lcgiDniafaotcmporcpetc  dafiliuscxcludatur.  Scd  iUud  pr.-ctc- 
rca  cxigendu  erit  vt  quanutas  qii^Ul<odaui:uericpro  legitimajVi  quantitati 
rcrpondcacqu*  maru*  tcmpore  in  bojiispauii  dcbeituru\licer  enirucucni- 
rcc  vc  minus  plena  dlec  pauis  prounio  ,  6c  confcquentec  vc  fiercc  iniuna  le- 
i;ibusexquibiis  Icgitima  i^ebecuf  fcaminore  poruonequx  a  patrc  dataeflct, 
contcntus  cllchlius  co^eretur.  Acqui quxiboqu4  traAamus  ad  eu caiu pcc- 
tinct,  quomnuisdacu  iitfiiia-  a  patreprolcgiuma,quameiexlegibu5dc-be- 
i  rccur  11  no  rcnuntiaUi.  t.  NO  potdl  igitur  ficiJ  vt  quadiu  vcl  vnus  quadrans  ei 

quatit.ati  dcclt  qu.c  fili*e  ex  lcgibus  citra  renuuauoncui  mortis  cemporc  dc- 
bcrctur,lcgibus  Uusfadu,&  naturale  hoc  dcbitu  antidpaufbiuuonc  cxun< 
du  vidcatur.  Nec  me  illud  mouet,qii6d  il  pater  a  tctupocc  dous  fi  lcgiuma 
coftitut^  paupcrior  fadius  cdet>nihjl  taincn  exea  portJone  qua  filia  antc  cc-» 
pus  in  caufsa  docis  pto  legitima  accepiilct.dcccdcret  Na  icfpodco  vcl  ex hoc 
maxim^apparerc,portione  illaqu^  nubcnci  Hli^dacadlproomni  legjuii^x 
mrc,  no  polle  Jici  legitin.4,nec  iegitima*  lococederc,quauisin  lcgiuma  im- 
putctur,quoniam  fi  aut  legiuma  eiiet,aut  lcgitimx  iurc  ccnierctur,  oninino 
cuenirctvcdiminutiscx  pollfacVo  patr^ iacultatibus  prorealalcm)  parteui- 
debita  videri  dcbcret  quze  dcbitam  mortis  tcn)pore  poruoncm  iuperaret. 
At  nullam  paci  poteit  dinnnutionem,quia  non  lcgitima,  fcd  dosiitic ,  quain 
pater ctiain  viuus  darc  filix  ex  oflicio  dcbuJt  ,  &  quidcm  habita  rationc  bo- 
norum,quae  tunc  haberet  ,  non  corum  qnx  moricns  habitunis  elLct*  Scmel 
cnim  conliituta  dotemcx  fujjcrucnicnte  patris  paupertatc  diininui  non  o- 
portct,n6  folum  propter  caulsa  pubiicac  vuliutiscum  vuhtate mulieris c6- 
iun£ba,c]u«e  dotes  icper  &  vbique  vult  faluas  atquc  intcgras  cnar.ctc,  ied  ctia 
propter  adncxu  lus  mariti  qui  no  minore  dote  vxi>rc  du6>uiu5  fuiilc  creden- 
dus  eft,  dJ.Titttt64f.  D.de  tnr.  dot./.pttre  y^.penuU.D.de  dol.nutl.except.StLuC- 
quc  patri  inopi  ellc  debct  quod  fi  paupcrtas  dotis  coniHtutionem  lecuta  cius 
.^utioncm  pr<juencrit  ,  non  potelt  vigeri  fupra  quam  faccre  pollic ,  lin  iani 
dos  vjuta  elt,alimcntorum  patri  prarltandoru  cum  necdrc  dt, cotributioni 
fdia  fit  obnoxia,cx  fru6libus  dotJS,dum  r.e  maritus  pari  laboret  egcftate.  Ita- 
que  nihii  aliud  poflis  cx  hac  ratione  cocludcre  piiftcr  hoc  vnu  ,  quod  au<flo 
polt  collituta  dotc  patrimonio,n6  dcbct  idcirco  d  os  fiiia:  augcri,  qu^  in  con- 
•  crariu  cafum  non  diminucrccur,  vt  eadem  rauo  fic  augmcci  &  dnninucionis. 

Dici.n.  folcc  non  cllc  quc  audjcndu,  li  id  pccac  cuius  concraiium  non  fucrac 
in  concrariu  cuecu  poltui.iturus  cx  l.penHlt,C.de folttt.^^  tamd  ncchoc  quo-  • 
que  facilc  mihi  vldccur  .idinittendum.  Qupd  enim  iauoredods&  optima 
ratione  conllitutumdl ,  vtlapiis  cxpolHadopacris  faculcaubus ,  nihiloma- 
gis  minui  dos  dcbeac,  non  cft  in  mulieris  iniuiiam  rctorqucndum ,  vt  ob id 
minorcm  lcgicimam  coniequatuc  ,  quaintidotcm  nuliam  acccpiilct  ,  ne 
alioqui  paLevnumofHcium  traudi /it  filj;c  qux  oblatam  quiriitamque  apa- 
trc co: iditionem  nuptiarum  recular»  nec  potuicncc  dcbuic-  Quare  li  ponc- 
res  exclulam  Iticuto  hliam  i  lcgitimx'  petitione  dummodo  cor.gruc  dotacS, 
npn  dubjtarc,quni cx  modo  audti  poltca  patriraonij  augcn  cua  dos dcbcret, 
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lUmetfi  ab  injc»o  co^gtua  fuiilct ,  quia  ciim  non  poflit  llatuto  in  totum  tolli 
lcgitima,vthcquentiorc&  venorciiKerpretum  calcuio  rcccptum  cll,vide- 
tui  boc  calurublbtui  dos  congrua  111  iocjm  lcgitimi  portionis,  CJl  coii/e» 
tjuentereafdc  recipit  condJCK>nes,n6  vt  quanDtatrticpriirix  rerpondcrc  dc 
bcatj(  iiacnim  heret  inualiscxcluiiopcr  llaiun)  inducia,ann&  citracxclu- 
ilonc  verum  ellci  nulla  hi:x  legitiin^  dcbcri  qua:  tunta  dotc  acccpillct,  quan* 
ta  pro  iegitimadari  fatiseUctUed  vtqucmadmoducongruados  illafiuilein- 
,  icllicicur,qux  a  patre  primiim  dataettiii  vicd  lcgitimar,iiabjta  f».ilicct  rar.o- 
nc  aliqua  bonoru  qui  cum  patcr  habuit,Iicct  non  ad  lcgitin.am  vfquc  aft^- 
dcrit^itaincipiaicllc  noin  congroa  qu:r  poit  aut^as  iocuiiates  cadcm  marcr, 
idcoqueproportioncaudb  patrimoni}augcndcbeac,vei  cr  ipfa  pacris  con- 
fcirionc,qui  ii  ciim  hafc>crccquingcnca  duntaxatin  bonis,piitauit  dotcm  cfle 
congruaccntumaureorum,vtiqarexilboiauii,ll  ad  miilc vfque aurcos  to- 
tuispatrimonij  quantitasexcrcuiilct^nonaiiccrcongruam  ioredoc6,quam  Ci 
eHccducencor£i.Nccqu(xl  filiaquali  congrucdotatapromileritfe  nilui  am- 
pliuspeticnram,ci  noceredcbct,cum  non  podit  pa^botam  gcncralem  rcci- 
j>crcintcrprctationcm,vt  ad  ca  refcnitur,dc  quibus  non  fuJtcogitatuin, /.^«1 
cum  tMtoribM.t).cr pajf. D.de  traftfaC}.Ne<\ide  vcr^  ciuili  interpretatione  aliun\ 
fenium  poccll  habci"c  ca  conucntiOjquam  vc  ruhil  pofllt  fiha  peterc  qu.indju 
i  Jcm  rcrmn  ilacus  crit  qui  conucntionis  t^pnre  (\i\x^cap.q$iernadmcdMm.  Extr, 
de  tMretMr.l.fin.D.tjuifatifd.cogaru.lfn.D.admunictp.  quibus  cx  locis  probari 
folcc  iuimrandum  quoquc,tamctli  nuda  conuentionc  potcntius^  fauorabi 
lius  iic  eandcm  tamen  rccipcre  interprctationem,facit  l.cura  Af.^deficienttum. 
D.de  muner.^frhonor.f.ab  htsonersbus  io.§.aunis.D.de  vacat.C"  excufmu.vbi 
fcripcumcft  cosquiobcentupairpertacis  cxcufaci  iiint,aliquando  a  muncri- 
bus& honoribus  amittcreexcufacioncm,  (i  mcdio  tcmporc  honellisrat  oni 
bus patrimoniu  cx  votbincremcntum  accepetit.ln  quibus  vcrbis  pondcraii 
voloilla  vcrba^rfcro.Scnfus  cnim  cft,  nuliainci  ficri  iniuriamciu  auffcrtur 
cxcufatio  proptcr  au<flas  mediotcmpore  facultatcs,ciim  fi  co  tcmporequo 
excufationcmpaupertas  a-^fcTebat,interrogatus  fuiifct  an  ciufinodiexcufa- 
lionem  libi  pcrpetuam  clTe  cupercc,haud  dubi8  fiicric  rcfponfurus ,  mallc  fc, 
fipolIet,diuitcm  fieri  ,&  acquifitioncbonorum  iadurj  faccrc  cxcufationis. 
Quis  enim  tam  diucs  eft,qui  auccndi  fui  p.-^trimonij  votum  non^crat?  Eodfi 
igitur  mcxio  dici  poteft,non  dcbcrc  iniquo  animo  rertc  patrcm  ii  propccr  au 
^as  facnltatcs  cogatur  augcrcdotem  nlix,qui  non  iniquo  fert  ammo  fa<fhi 
fclocuplcuorcm,qu'ique  dotis  conftitutar  tempoic  non  rccufaftet  ampiiorc 
darcdoccm,  fi  eo  duntax.it  prctio  incrcmentum  pacrimonij  comparandum 
habuilIct.Vcrumenimuevoctiamfi  admitccndum  elTet,quod  :;on  puto,  con- 
gniae  dotis  augcndr  rationcm  in  propofito  nullam  clle ,  non  lamcn  rcdta  cC- 
fctconfecutioqu.Tpragmaricis&:interprctibu5p!accca  dotc  ad  lcgit"n-.am. 
Sic  cnim  argumentancur  vc  dotis  &  legitimx  non  irod<N  lura,  fcd  ipfa  ctiam 
propemodum  nomira  confundanc.  Dos,inquiunt,fili:c  data,  imminutis  po- 
ftcapatrisfacuicacibus  ron  minucrccur.Er^oc  concrario  ijfclcm  auftjs  iegi- 
tima  filja:  non  augcbicur :  cum id  vnum  inicrrc potius  dcbcanc  ,  Doccn:  igi- 
tur  auclo patrimonio  augcri  non  debcrc.  Namdc  lcginma  augenda  vci  nji- 
Tiucndatraclari  non  poteft,quandcquidem  non  nifi  {cmd  dcbcrica&:  prx- 
ftari  poteft,vn6que  &  codcm  inlj-^c^ilo  t^poris  inftanti.illo  /cilicet  quo  pa- 
ccr  cum  ptimutn  defiindlus cft.*  deuic].  fi  probes  uon  dcbcrc  dotc  augeii  aa.- 
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(kis  patris  taailutibus.quu  ijflcni  imminutis,noti  imminucrrtur .  ProbaSo 
eadem  rauocinatione  icgitimi  crgo  augcri  dcberc  audbis  patris  faLultatibus, 
quia  8c  ijs  imminutis  minueretur,licct  dos  renici  daca  nd  minuatur^quia  ncc 
qaicquam  proiiibctdotcm  maiorem  cllelegitimalicut&  minorclle  Dollet. 
Sed  perpccuus  pragniaacorum  crror  illc elt  cx  quo  cxcen  onines  coj  nuunt, 
quod  putant  legitimom  non  minijsquam  dotcm  a  patrc  viuo  pollc  lit)crjs 
dari,nccquicquam  a  lcgidmaditteuccam  dotcmqu.e  inlcgitmiam  impu- 
tand.i  dt.  Quod  fan^  6 ccwfTimis  pcincipijs  luris  tam  abhorrcc  quam  quod 
maximc.Igitur  cumnon  valcatpailiionon  jurataDc  ron  .impiius  quicqui 
petcndo  iurc  paCbionis,dc  non  lucccdendo,nec  rurfus  podit  videri  filia  legi- 
timamjjerccpiUcqurc  dotcm pro  legiama  acccpic, concludcndum  nccella- 
ci5  cl\.  ialuam  ci  cue  lcgititma:  perlccutionem,!dc6que  conHc  cndam  ci  legi- 
umam  ex  bonis  iils,qujc  morcis  cempme  in  hereditate  patris  reperiuntur, 
ncc  coiiltitutx  dotis  tcmpus  in  ponenda  Icgitime  racione  fpe^andum  clle. 


E  RROR     QVINT  VS. 

S/  it(r4tM fit  rgnHntMtio ^ut.  fHppfementttm  ie^itimd pctit  . 

honis  pofleaijMdfitit.  ' 

Ic  alius  cafus  eft,quem  ruperioris  capJnido  pr^facirumas 
polle  adiniccerc  propofium  quarllioncm,Vcrum  hliarquz  do 
ccm,auc  quid  aliudpco  icgicima  accepic  pcrmictendu  iic*>  vc 
exbonis  poHea  qua^licis  fupplemeucum  legicimat  petac.Poqi 
mus  auc6  lic  concepta  renuutiatioi)c,vc  eius  pocdlate  Hlia  lic 
excluiaetia  a  legicim^  portionispetiiioiie,iiue  nobilcu  lentiasfilia  quq  ht* 
turac  fuccclTIoiii  cum  lureiurando  rcnutiauJC,hoc  ipfo  a  Icgitima quoqj exclu 
fa  n  intclligi,liuc  i^ccialcm  lcgitimx  rcnuntiationc  neceliari&dle  detendas. 
£x  quo  apparecica  dcmum  pollc  huic  qux^liom  locum  elle ,  ll  de  renuntia« 
tiohciilaev  caufTa  immodicar  ixlionisrelcindendaqu^ratur.Nam  quandm 
cenetrenu.itiacio,per  quam  fiac  vtnequc  legidu^a  vlla  ,  nec  proindc  icgicir 
mxfupplcmcntu  vllijdcbcacur*fru(lraquxras  delegidmar  iuila  quancicace. 
Rurlus  vbi  lam  ex  iuHa  aliqua  caulla  refciira  fuic  rei«unuauo,  nihil  ell  quo4 
de  rcimnuadonis  poceltace  cra^^aripoUic ,  qux  rciiicet  in  eo  d\  vt  perinde 
habcatur,adl  numquam  fat^a  fuilIet:quo  cafu  ccrtum  vtiquc  ius  eHct in  po- 
nenda  legitimz  rauone  non  aliud  tcmpus  (pcdtandum  fore  quam  quo  pater 
mortuuselIet,atquo'.'iapiacuit  renunuauones  huiufmodi  quantuuis  lura- 
tas  refcindi  poHe  ob  immodicam  i^non6,quat(lionis  vdlitas  in  eo  dle  pocdl^ 
vt  fciamus  an  in  xHim^da  Ia:none,cuius  probacio  ad  refcillionem  necellaria 
dl,  iubenda  rado  lic  eoru  (iuntaxacboi  oru  qua;  rcnundauonis  ccpore  fue- 
runcan  illoru  ecid  qu^  cx  poftfa(3:oy8c  in  cfipus  vlqi  morcis  acccfleruc,in  qua 
quqftione  occurric  lc.itim  quod  dicas  cu  piagmadcis  &  intcrpretibus  renu- 
ciacionis  c£pus  Iped^andu  elle,vc &  atias quodes  de  c6cra<^u  reicindido  agi.. 
cur  obl^fion^^ccpuscotraClusinlpicimus/.y?  WMffM/r  Z.C.de  refi.  vtndit, 
Neq;  verb  ficri  pocefb  vt  quife  inc6trah6do  i<^fumfuillcdicit,alterius  t^po- 
risradon£  habcri  velitquam  quocotraxit*  Addunt>  iniure  quzrendo  nuila 
pofle  i(^iio'  c  c61iderari  proptcr  dubiu  euentu  ex I.de  fideitdm^oii.CM  trstf, 
Xxi,  id  qucxl  ab  iniuo  legitimc  fadtu  eft  ^ou debece  icritu  ficn  ex  caTu  fupcc- 
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ueoientiJ.i  ffdeitm.Mi]i4f^f>rtMMf.\diUt  Deaus  conf.  Cit.  confidcrandum  efie 
qu^d  filiA  qu^  ciot6  &  legiunia  a  patrc  accepu,poiuit  antc  paticm  dcccderc: 
quo cafu  ncc  lcgitunaei  dcbjuiii:llcc,ncc  prolcgiuinj,aljijd  quicquani  Scd 
pi ^cipuaoinniu  racio  iUa  cll,qua  nos  lupcr  oic  capitc  la  agjtauin  usjqu^d  c- 
tiaii  ccinpor.squod  rcnunuacjoncni  fccutucllctracioi  em  habcrj  oponcrct, 
noilcc  lamen  hltapacj  dot  s  quaadjuicc  patrcacccp.ilcc«jiminutJonem  ob 
imminuuspacijs  tavultaics.  Curergo,inquJut,cj  pcimittan/,vcjj(ci6  facul- 
lacjbus  adaudis  lcgicuni  libi  augcri  vclic,&  cx  co  augn.ento  inducac  proba- 
tioncm  Ijclioi.isqux  al.oqui  inlpctko  cocrad^us  ccmporcnulla  cllccari»./.^?. 
C.d(  fclmt.ScA  camcn  li  propj:is<Sc  fubuliusincucare ,  vidcbis  nihil  hac^parte 
intcrcllc, :.n  (iIk^  rcnu;u(  o  iucuc  iuraca,nccnc.Vir€X]uc.n.caru.id  cA  /iue  per 
rcllicucionem  in  nuegru  cx caulla  loirioi.is  ,  iiue  cicia  reltjcuCioncm  pccatur 
rupplemcr.tu  lcgit       pcr  hli^qufauicu  lureiuiado  aut  rnic  iureiurandu 
rcnutiauic,diCo  ca  pacrimonij  quanucacem  infpici  dcbcrc  qiix  morjcnccpa- 
trc  fuit,non  qu.r  ccmpore  rcnuuauonis', racionc  camcn  diucrfa.Ns cum  /uf- 
iurandunu.lu  intcrucnic,ea  ratio  pro  filia  facic,qu6d  ncc]'  pcr  rcnunuatio* 
j  em  cxclufa  cil,quia  rcnunci.  cio  no  valuic ,  neq-,  per  dous  aut  lcgitimarpcr- 
cepcioncm,cju:a  uec  volcslegicima  potuic  cofcqiu  a  vinopacrc,liccc  id  quod 
accepic  m  lcgiuma  debcit  jmputaic ;  icaq-,  falui  habcc  lcgicimar  peucionem 
(alua  in)putadi  ncccflitate,&:  cofcqucntcr  cum  legiuma  no  debeacur,ni(i  ex 
co  cempore  quo  paccr  dcfunctus  elt,  cofcqucns  fic  vc  no  ci  fuplemcncu  icgi- 
limar  quam  kgiumaci  dcbcacur  :inca  vcio  qftimada  noaLudpatrimoniu, 
quam  quoJ  moriis  cfporc  fuic  fpcQccur.lnccrueni4tc  autcm  iurciurado  fiii^ 
quar  pa&a  fit  dc  legiuma  i  umqu4  pctenda,facit  pro  fiha,qucd  a  nobis  in  fu- 
pcrioribusinculcatu  fqpius,&  probacum  e(l  ,  quod  huiulmodi  renunciacio 
quantulibcc  iuraca  Ijc^c  ab  iniuo  ftacim  valcai,vircfq\  accipiat,  lamen  habct 
tacici  condjcinncm  li  quadoq>  legiciir a  pcrcio  dcfcrciur,cum  neqiie  iurinu. 
randi  poccrtacc,ncq'-,  alia  vlla  juns  rationc  hcri  poffit  vccxciu/iopra^ccdat  de 
Iationcm,qucmadmodumC4y?rfry7/poft  Bart.hc  Ba/dkm  tradac  ad  /.fusfM. 
j>erflttu  9^.de  ac^Mir  hered.Vude  ficvcno  pri.is  rcnuntiaciovircsfuasciciat 
demonftrcc  ad  EIj4  cxcludcnda  ,  quam  paccr  fic  morcuus/juo  dcmum  in- 
(lanci  na/citur  lus  pcccrdf  rucceffionis  auc  legicimj:  portionis,arg./^5/<f^« 
S.§.fi^Mts  iia./.^uoties  i^^.u.denouat./fuh  conditione  \G.Du/e  fo/kt.  lllud  igiciir 
iiiilansprxcifcfpedandum  cft  in  arftimarda  lifionc  quo  paccr  dcceflit :  ac 
croindcea  ipfaquanc.caspacrimonj|  quA'  cum  tuicJdquc  quod  magismira- 
bere,prorfusconlcquer.$cft  ei  rcgulr^qua  moucncur  pragmaaci  vtcontra 
filiam  rcfpondcanc  &  qu?  habcc,in  rcfcindcndo  concraau  cjc  caulla  lar/ionis 
infpicicndum  cfTc  tcmpus  conuadus.  Tcmpus  namcjue  contraftus  illud  in- 
telugendum  eft,non  in  quo,  (ed  in  quod  concra<Stuni  clt ,  id  eft  ,in  qucxl  col- 
lacusfuiceffc^^usconucntJonis,  /.(^uod  florf^  4.  Cod.  de  donat.  ant.  nupt^ 
l.m  tem^MX  Gx.  D^de  hered.tnfiit.  lcaquc  pcruidc  habctur  ha-c  renuntiacio  acfi 
iion  nihprimopoft  pacusmorccm  mftanti  fadlacllcc ,  ac  proir.dcccirpus 
mortisncceirariufpcdandum  eft,vc£L-iatur  quid  veniat  in  renunuationem, 
&  quantaexrenunuationc  Ixfioinducatur.  Cumquecxeo  apparcatfiliam 
quar  lcgitimx  rcnuntiauit,hoc  ip(<>quod  de  legitimalocuta  cft ,cogicalIc  no 
qcijs  tancum  bonisqu^patcrtuhabcbat^feddc  ijscc  aqii^patcr  acquircre 
(ibi  potecat  in  t£pus  vfqi  ^qcu«,quia  nccpri'  de legiuma  qu^rcdu erac  ^  ne- 
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P4  ANT.FABRIDE  E  R  R  O  R.  PR  AGMAT. 
ccllariaconfccutioeftacquiritorum  cx  pofl.ra6to  bonorumrationcmhab^- 
dam  elle  in  aiftinianda  lxlione,ci\m  vciiiant  inrcnuiitiationcm.  Nam  (i  non 
venirci.tjaliaratiocaquccuidentior  profiba  vrgetct  ,  quod  ei  nocerc  noii 
poiletrenuntiatio  quod  adbona  illaquibusnon  rcnuntiallet:  Tritum  enini 
cll,ac):iis  ai;cntjum  non  vltracorum iiKentioncm  opcrari  debcre.  Svio  elic 
ex  niteipreubus  nonnullos  qui  pro  Hlia  hanc  potiflimum  ratioiifi  aaterant, 
qu6d  nonvidcaturilla  cogitailcdc  bonis  q\jx  pater  acquircre  poll  renun- 
tiacioncm  potuillet,  indequetnterant,  nondcbcremaiorc  hac  partcvim  c(- 
fc  luriliurandi ,  quam  limplicis  renunciationis,nih  hadcnus  vt  faciat  valcre 
rcnunt.acio  icni^qux  alioqui  non  valcret,non  cti.-im  vt  pluscomprchcndatur 
rcnuntiatio'  .eqiiam  li  iuliurandumnon  intcriieni(lct,proptereaquMd  luliu- 
tandumquoque  licut  &  limplex  renuntiacio  tacitam  lUam  intcrprcutioi.f 
recipiac  r^h/u /ic fisintthus  ,  r.equc  faccrc  poflit  vt  extcndi  dcbcat  conuentio 
ad  ea  dc  quiSus  non  t-uit  cogitatum.-  qucmadmodum  fuperiore  capite  dicc- 
bamus.Scd  mihi  ratio  hxc  placerenumquS  potuit,quianon  puto  hen  pollc 
vc  rcnuntiatio  lcgitimam  copreiiendat,  quin  dcbonis  omnibus  in  morus 
vfqac  tempus  acquircndis  cogitatum  cile  videatur :  (Iquidem  eo  demum  tc- 
poie,ncc  priasincipit  locus  cllcqu.rrtioni  delegitima.  Ncc  illa  quoqucra- 
ciomihiplacctquamnonnulli  adfcruntprofilia,  qu6d  cxluftiniani  confti- 
tutioncpoflit  dosfiliidiminuifi  pater  tacnltatibu^labi  arpcnt.Aitth.fed 
t^uamuts.C.derei  t/xor4^?.Nam  vt  caccam  qucxl  illi  ipii  ncgant,conrtituuonc 
illam  vfu vnquam  fuille  receptam  ,  perrinet  ius  illud  nouum  ad dotcm  qu^ 
iblutofilix  matrimonio  rcucrfa  Ht  ad  patrem  ,  aut  potcftatis  aut  p3<f>ioni$' 
iurc.  Cuiuscertc  ratio  longc  diucrfa  cft  abca  dotc  quar  pcncs  maritura  /ir, 
riucconftantcmatrimonio,liuc  loluto  quidcm,  lcd  lupciftitibuscx  eoiibc- 
ris  quamdinunuipoflenullocnfuprodicum  eft.  Conftat  autcm  exfupcrio- 
ribivsquam  futilcslmtrationcsomncs  quibns  moucntur  noftri,  vt  rcnun- 
tiacionis  tcmpus,non  mortisrpcdtandum  cfte  probcnt.  Nam  quod  aiunt, 
contradkns  tcmpus  (j>cdVandum  cllc  cum  quqritur  de  KTfionc  qu^  m  contra» 
du  intcruencrit,  ego  cquidrm  admitto,  fcd  renuntiationis  tcmpus  illud,  vtl 
dixi,intclligo  in  quod  coUata  difpofit!oelV,r.on  quo  inftrumcntum  confcri-' 
ptiun  fiiit.Itcm  quod  addunt,nullam  in  iurc  qniercndo  iTfioncm  pollc  con- 
ilderari  propter  dubi)  cuentus  iilcercjcudmcm,ad  rcm  r.on  pcrtinct;  Nam 
citm  rcmintiatio harcRiturT lcgicmix in  id  tcmpus'cbnlrratar  quo-lbgiiima 
<lcbcbitur,ac  proindc  quo  lus  pctcndcr  lcgitin.nr  non  qunrrendum/cd  quar- 
licumcrrt,  nihilvctatiquominibccrtalqho  confidcrari  pcflit  habita  fcilicec 
rationc  bonoriunquqin  morientis  patris  hercditace  rcpcricntur.  ^jmilc  cft 
quod  obiiciuntjid  quod  ab  initia  conftitit,non  dcbcre  nntum  fieri  ex  ca/ir 


nuntiationis  conditionc,cxiureiurahd6  fiio  obl!ge|ciTr,'tanien  cum  eftc(5ltim' 
fuum  confcracintcmpusmortiff,quodenjum  inlhmti  c^tnra  cft  eciriditio^ 
pcrindc  habctur  rcnuntiatio  acfi;Ton  nifl  co  ipfo  ipftarti  fafta  cftet-,kc  dbnJ 
lequentcr  incrcmcntumilkTd  r^ttimoriij  quodri^cdio  tdrp6fc  accfdit,  rior^ 
lam  feculum  clTcquam  pf^cpmlIcrcn<itiatioiictfi  intel|ErgituV.lri  '^^cjac  pcri^ 
petuusprdgmaticotum &interpreuitti  noftrbnifii  ccr'6r'^eft,qukl  rctiunt^aJ 
tiouesiftas  ciim  iuratq  funt,habent  illi  propuris,  nimirum  exiilimantcs  le- 
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.T  D  EC  AD'ifXlII.  EKHCmr  .TH  A  ^ 
gidmam  a  viuo  pacre  d»ri  poilc  filiaB  ^  procogari :  ^oonftii  vmimquc  tjtUyi) 
(icuum  cft.Qu^s  vet6  non  niiiscur  Bvermm  6z.dc  dlios  picmfq-,  qh* 

cilin  (kfcndantfcuunciaciQiicoi  luraum  non  cxteiidi  ad  legitimaiiT ,  volutic 
taoien  excciidi  ad  fiipplemcncmii  dcbitumcx  bonispoft  refiuntiacioncm  ac-. 
quilitis?  Aa  non  enun  rupplemencum  hoc  legicimx  ipfa  lc^iunia  eft,aut  fal- 
tem  pars  legicimar?  Aiit  quomodo  fieripoccft,vt  cui  legitima  nulla  debeturr 
cilegitunar  fupplcn-renium  al:quod  dcbeatur  Scd  magis  ridiculumil- 
Judeftquodpoftremolocoobicamusev  Dccio  ,  potuilfe  ficri  vc  filia  qu;r 
Jcgitimx  iuraib  renurtauit  acccpta  doce  ,  antc  patrem  n)orcrcrur,quo  i  afu, 
inquit,non  co  mini\s  lcgitimam  qux  nulla  debica  fuiHct.liabuille  vidcretut. 
Ncgo  enim  futurum  eo  cafu  vt  habuinct  iegitimam.  Dos  enim  iJla  i;on  legi- 
tima  dicenda  elTct,  neq-,  legitimx  loco  dos  celTille  dici  pollcc  cocafaquofe- 
gicima  nulla  vnoiia  debitaTuilfet.  Scd  &:  prxmortua  fmc  fibcris  fiLH  dos  ilJa  . 
ad'pacrem  ):cA\)nt:iJ.dos  Ji pAne  ^.C.de/o/ut.matr.Libcm  veiy  fupcrllitibilj 
in  eorulegidmrdimpucandafujifct.vtfequcnti  Decadc  fcribciinis.  Vtroque 
igitur  cafu  fatis  fuperquc  confulcam  elfct  patn  ,  cui  propterc*a  non  clV^u<:>d 
ineofeueamus  vt  miiiorcm  fili(j  Icoiciniam  djb^at.quam  fi  nijiil  ab  co  v;ua 
fiba acccpiilct , illa enim  femper  obfcruanda  diffcrentia  cft  qiTam  nos  inccr 
dotem  legitimam  conftituimus  ,cauendiimque  nedbcis&:  icgibir.T  iuCa 
ConfiMdantur.  Noncnimficut  lcgitimar,ita^' dotis  artiplibns  •  iito 
tacicam  vllam  habctconditionem,quiadotem  filiz  dcbct  viuus  pater,legiti- 
fnam  verN  non  niii  iiiortuus.  Itaqiic  Ci  in  dotc  la:laiu  Cc  dicarfiiia  quall  mii 
nas congruam  ^  patrc  accei>erit,qui  artipliorcm  darc ex  o/Ecio  dcbucrar,re- 
nuntiacioi7istcmpus  prxcilc  ipedcabinius  ,'iiec  boiiorumpbllca  acquiilcord 
vllam-habebimus  rat»oiieni,  qubnia  nihil  dt  quod  impucan  p^  /Tic  patrToui 


tFstionem '.•  alioqai  dfcererti  auftis  «x  polTfa<f>o  p.itris  facult^alni  c 
abinitiocoiTgruafaifrcc^^minii-  namfic  oqueaugciic'  a 
r>obiyftipetiorecaphc  pfobatum  tii.   Exca  '     *  cjo- 

iie ilhid  cciam  apparct  quampatiim  piobal>jij..  .il  c..  icii.t  ..ia  qua  inpro-. 
poltta  quTftione  ad  conciliandas  jnterpictum  cona-arias'apinioncs,pv''gma- 
ticisndiWiSinag^jplacec.  Aiuiitcnim,  fifilia  ab  initio  ^ongruentej- dotata 
fi^iSc  quidefTi  ita  vt  non  poljltprobarc  fc  Ixfim  inlpecta  cabonorum  qiian- 
f iiate  qaam  pro  lcgttimahahcre  dcbuiftccjfi  tutn  paterdccefnilcc ,  iioii  cftc 


pacer  rcl  cjuit 

kutvel  in mochca qu.mtitatc,quafi faucndum fit patri qui  bona fide rcm cfi 

Mii-  facll  tate  abuti  voluityt  cam  circumuemrct^ 
ElTet enim  hjec  conciliatio  probabilis  li  dotis  &  lcgitimx  idem  ius eJct,  auc 
fi  d<w  5  piti-edata  legitlrta^  lodrd  cederq^ionctjnec  magis  iQgitima  pati  c*qu4j 
documqliertortuo  quam  dfes,'  filic  iarii  congruenlcr  dotatCj-  dcbcrctuir'.*  Sccj 
ci\mh^  diWnii  l6g^  alWrfehabeant,nec  qiiicqua  /ImiJe  autcGmunV^^rac 
dos  cuin  legiti^tia  nill  quo>3  hi  legitimam  imputatur ,  cumque  dimfnptis  cx 
poftf^ifto  patrii;Eicult4nbusifili^r(f  g/tiiiu  mmuatuf,  qiramuis  nori  ipfa  dos, 
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coricludefxiuHufticnttKtjauonem  legidmap  tamctlT  ioiatam  iercii  di  poltl 
cxcaulla  mimcxltcx  l^fionii  ,xftimacaJ(tlioneexconn>aiationepatrimonij 
quo  !  !ionrcnuiu]atioiiis«redpa»nizii]ocos()empocei^ 
grua  dus  fueiicilue  non. 


EK.ROR  SEXT  VS.-' 


J)e  UJiwe  fUA  locumfaccre  fojpt  tefimmoni  aduerfitf  mrat4m,^4fiM 

V  M  diicenniiis  rcnuiiuadotoo  |utuizficcenionii  aut  lcg^i^ 


porcfpnisicfimdifndepb 
ufiuninai^  mtenienifle  proppnatur^la  ^uaeftio  ihibc  xxaiBtmi^ 

oa  iu'^eft,(qu4tam  I^lionem  ejdeopqrceat  vtiii  iiiipegQinift^ 

ititucjonjto^us  elle  pofric.  Iii  cjua  qiutftionc  y^co  iiiterpcetctt 
a  pragi .  acios  f-rc  onini^biis  prxfcrtini  Italis  pvobatos,  diftiijguerc ,  An  p^tii 
fadla  lit  rcnuiuiatiOjaii  alij  qium  patn.Prioie  calu  volunt  Julta  eile  petend^ 
ab(blutiop.is&  niteeru  rcllituiionis  cauKnm  h  Ltlio  lic  enorims^vtioqAiu^ 
tmyd  ell  vltra  dimidiixoncurrit  enim  ex  alia  p4rce,inquiuJn,reuerciJDa  quA 
filiadelDecpatrispropccr  quam  yerinn^ile  j^cjpon4Vii4aic6ciunf;qcUfa^ 
ac  proiiide  Riccu  pocii)s  qu^m  libeci  vdlonc^tc  inclu^am  cc»uilcif l^^pw,  u 
§,fM49iieTimd4>D^Mr.rer.^^ 

AtqttcitaeY  ca;^'t^^^  Jfe^^^^  inte-. 
grujnil  obftate  iurciurardo ,  cjuod  ita  demu  reruari  vult  pontiEcia jCdiiiaiciQ 
in  cAp  i.depan.in  6.i\  neq",  vi,ncque  n^cuijuequc  dolo  pr^ftitu  tic,  nealioqui 
vi»Kulu  lit  iniquitatis  potius  quaui  iclig  oni.s.  Ncctlillin^iiunt  an  maioL  iic 
filia,an mmot annis viginti^uiiKj^.ldeo  t^^tjjjjsjiji^uodpa^ciiia i^uerStianon 

•  ininiks  vr^catu^  filia  quar  iiiaidr  aixijt^m^^  ^(^^^(|^;^pr2iuiiiendun> 
ris  ficvolttiflepatrcm  dc^iperefilva  mfapj^ffi^  nnpy^  g^y  4"^  iiaiftli^fi^A^i^ 
RusiO-^TkiHJ  teflantetbai ^Je  hBer.lepitXj^eM 

At^oftcdore  cafu  quo  ali)  qii5  pati  i  f.ida  lit  reni^ii^uo^^agisprpbit.vt  tatR 
lipciscondicioniscllecicbcac  filia  mji^^r  c]uain  m.im:.  PropcefeaqujMii^ 
f  urrendum  fitmihori  li  cnorm is  tanti^m  3c  vltra  dimidiam  Ixfio  probetui^ 
maiori  wcxh  no  aliterquam  fi  eiiorminimc  larfa  Utjhoc  eft,lon^e  vlua dimi* 
diam,&  ad  cani  vfq,  quantitatcm  qui  fit  vltra  bcllem ,  for^c  iLjegitioi^qui' 
aureis  plus  quam  trecencis  dignaiii  e0c  apparuic  acccpcis  ccntu  rcnunuaue- 
ttjC.Ii6c  aii^n  ideb^cmiam  e^(lin|ant  iipuam  f  mp^a|coiaS  conf^tudonein 
iifJjL,CMrefemdA>€ii4'f'.  quain  ad  cctefos  ferf oj^v^i^qpn^^^tijsicyei^^ 

•  Jiumanitatis  ratione  procfahunC;|  iion  habcrc  locum  iT  ii»  i' iif')  ji  djj  iojrrnpijii  i 

•  riCyDifinoiienohniscamtlimicdenoitni^pa^u  l^noa(^ifito,4|^'iii;^ 
quiunt  re ipiadolum habct ,  cum  non  i7t  veriiimilc cOlenfiirum  qucniiiuaiiK. 
fuillc  m  tam  grandem  lxrioncm:{i  r.un  iuillet  acjKibitusdoIu^  qucm  ca^BC^ 
ficut&  vim&  metum  a  iuran-icnro  c\.:!udi  rauinneft  :  nc  patrociniun\ 
fum^t?rlcg4bus  quarum  poteftace  purganduj  lit^otiils  ,  &  vmdicandus;' 

^^tumenimrefeneacbtranturan  doluscx  pto|i^{^(9  dcderit  cauflf^tn  con-  ^ 
.tn^bi^^' mc^erit  in  cohiiaift^ ^  niii  <^paiffsj^f^m conorf^i^uip  i^/b  itM 
^ttUttm;iiftovqc6r^c&dendnmem 

r^ikc  eigui  a^uix!!  4^c«pic  iufti  ^ety^f 
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EHi.n.».  ,ll«ut,o„,f  „ao  pr*c,pua  fu^ri/tut «  aitorhSte  'iiV.  ifiura,Xu<^" 


v^nu.no.iftcereJe„c.i.W^^^^^ 

o<.ofa  produc.  ad  al,a.  P«fona5,pt»pteiea,h  idfi  tirrrt„„ptio„? '  >     ^  '  ' 
aKM,e»(a  ee,bos  p,ofi.b,ta,,,dac,„6  te,,,cripo(iftA  „. 
cnt«  I.befa5arut  autoritas  .an.h.,*ndi  qu^ ,  J  taCil  , .  Jo,. 
c-.i«rufp,c,o,,e«cd.. ciredebetuiol,  po^rbYJfpicidne.,,  fc^l      '  .fo. 
purgare poteft  .nonttian,  ctteroru  Q.li pietacis&prudc,rc,6  ,.       eall  ' 
Icosqullos fcnt.u.«.0c„ique/icuti  iu.lura^ndum  facL ,^onlk:^i,^> 

nAa,  canft.tut»n«„  vt  4  pater.,a  fucceffio,,c  cxcludi  debe.?^L  q,^^^^^^^^^^ 
tr.  legum  proh,b.t,oht  nada ef&c  de  non  fi,cccde„dp/g„o„ii  .^ularS " 

K      ,  *ijj-^'''     1"»'"  P'"'  fiai'fc„^t,atioeC,ai  a„t,a.rc'-' 

f«u*du„,  e(t,vtpotr  cdTanubusibt  cafu  verUs  nb„?co„ftt.uc,o.is ■ 

w«  a,„  ,q„,t,te  ,p(4  cjuaproptetpatr.s  pctfttni  miueri  fun„„us  Po.nifrx  ' 
.'^^rJdtfDefnr''''^'^^  «P-flucptrpctu^iurifiurandlcp 

llam  m^.squjm,  hanc  pofl^e,tt  i.,tegr„m  teftitui  fl  ^^„^^^^^^ 
k.,oacccdat  ad,r^et„mtcuere.,t,aIc.?i'n«npouft  ,  ,„e^bjuS.^um  ef  " 
a-.  II>om„,fiquidem,«r,5pattefiueturmi:  '  Li,,  m, V^Hk  • 

extracau(ra„,36Ifvcldcl,i6  ,  max,„,^vcr6  .a,„-g,t,„  {^m^  , 

t.omsinintegtOncaufli  Ia-(io.«s  indulgcn,'  •  ^ Vt  caqtasiuu„a)dol  &  d 

<,bj.,,d.c,,qachabetadresbenc^tudc,,t^r^uea<i,,mu,ha,iils.^6oa^^^^^^^^ 

.••.pentl^.lfteft.Putaridcnimi„tf;iib,rJ,ar^  6  ftatfcaeiredet^S^^^ 
rcn„ntiaa*t;n*aliccra,u,riut3*;mS,'5^cYt'J^^ 

jlmXf'"''^"'''''"^^^*!^^^^^ 

j(ummodipube5.q„{,dex,utciara„do'pubercso„,neifduio&l,«tur  Ouc 
fmtentia  f,  vera eft.non  vide n  n„nn4    i„       .....    j?r  "5  §.  •"^'^:  '~Jii't  ■ 


-.  .— .  ''I?'*.'!9'^'"°'PP'''i-viei,nonacDcciulWai,tiiIcnL'v,nr,ii, 

fX::^.^»"'''^  i*^"''"' "''«''^*^*'-  'p''°  "'^- ^^^j  - 

nvt.„et^Ncc.ft  q«^i,iJidatit«i^iSfi^^^ 
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Eileiiim  Hiaxuiia  «n  eptjuod  t^^i:  a.  ^uUMdtas^tadc^j;  vcipii^ii^te  y  i 
aliccr  no  vale>  ct>iu  yc  ncc  .ibn>lutiv>.^"f  i,  auc  fali^^J^etfluTjjiijqijc 

niihi  .rqaiorcsjiicdicani.j^jiuuf-nuvics  lcal^.jNoL.  (-..iii^  icp^fap^^j^iii- 
roluLior.is  a>au(Tare(ticuLio.ru*s,(cd  vbicunicjue  (uljt?i\^a;qiuca5^u.^  ff^^^'^' 
nc  dari  dcbeic  fuadcar,  aBIolutiojiis  quoquc  in^^lgfii^-racionc  jGub^lic 
ftimac,qua&:  iudex  ccclcliarti^us  paflim  ^  IiiicaZ-u^  cogn'cioneindul 
(bleCjCjuamuis  ad  finc;^*a^c.di  cacum,5c  co  dcmum  cafi^c%ctuhabj;.  .  _ 
iudcx  l  ijcus  nd  quc  rpecUc  ccjgu^po  rcftitijfioius,paufL^  cognita^elticuuoii 
p(itcnciv6ceflerit.  tcali        ,i  quocicfp^iun^C  adhijji^pu  cft  jttiiijirandp  qiK>v^  , 
n^que  vi  nequcdolo  m.aiotprn\ali  aucprid[^i^ptoe^^      lif,  njlul  ali.u«i  m- 1 
cuendu  cxilbmant  nifi  aji  ruieHcttimcrtQ-Jjgj^^  , 
liijc  uiul  cie  proponas  qua:  coiifra  Vclleianu  nitcrcellciit ,  aut  dc  dotc  piaic  ^ 
paiflfa  uCjdue  minorf  qai  prcjdia  ijijiedvcrcto  iudjcis|3crpcra    viLfllmo  prc-  / 
cio  dilhaxcrif^dco  vt  ncc  alitcr  huic  iniquitati  ppllc  occurfi  apud  Pcdcni^  i 
canoicreditu  Iic,quam  Ci  cdi<^Q  Pi/ncipjs  quod.iu  ea|c  cxcat»f  roiul>e£i^j|^6|jo 
notaiij  i?c'in  eiufinbdiinlic^j.ifnegs,  cpp^jpendis  ipiiarand^l  mulicrisavtjfti-  > 
norisvlliin  a  ^lutcrcnc.  AidiTiin^igiciir  eo  iutenuoScnat'u$  noftcrvtiDUf.yt  j 
nil  obftante  iurciurando  .perinde  refcindi  cotraaus  poHij^^ibtitcaulIarCr  j 
ftftiicionis  acli  iiuacus  no  dTcc,dico  renuntiacionfi  quam  pacri  falia  liccl,  lu-  •: 
rat^fccerit  rcrcindipolle  &  dcbcrccx  cauiral^rionis,aiiliamjnoi-  fuit,qua-  ; 
ui5  incra  dimidia  I^Ia  proponacur,  qiiia  quod  hoc  etia  ca/u cnorii ic  1  jlioncm 
interpreces  r«quirunc,cx  eo  proficiKUur,vc  di<^lu  cft,quv)d  ita  dcmu  hliani  9  j 
iurimiradi  vinculo  abfolni  poftc  volunt,fi  p^r  vjm  aut  mctu,a^da4la  Cu^^J^p 
raodii*:  mctu  vcro  iHu         qualibct  Lvfipne  iuducj  pqlle  puta^it ,  Ced  93b^% 

laKtiV^  «1'^'^        ^f«njsxquq5!nee.iprarafiii;cj;ct|uiln3eiu^  quoqueucrctu 
cocprfefet.Tolle  igitur  ^rrore'jHy,rupcrftitioIum  pia^s  quam  religioIuQyde ; 
jurifiuradi  aucoricace^Relinquccur  Vt  ea  larllo (olficeiedebeac ad ijidulgendu r 
mtnori  fili^c  auxifiu  refticticioni^  ,  quxTuftii.eret.ii  citra  vinculu  luriiiurandj 
pai^ld  illa  de  np  rucceJp.i.^o  vaIercpo;pij!,5ct.  ,Alqui  nemo  non  fatcretur  co 
cajfu  luccarrendu  fore  ipi^oi  i  filix  poti  us  quaro  maion  ex  caulla  LElionis  iut 
rn6Jicx,quoniavlM  folalcno  indu.^itrcftituiipnfjCoftac  in  jni^ioru  duniaxai  ' 
n6  eciaminminoru  rcii:iti    _     iiscoJt)ftitutv.fiUevtl^o  vkradiinidia  iuf^i:' 
pre^'j  reJjuiracur.  Idc  trgo  5iJ.iikeruenifnic  iuiciurando  ad^iHCiendu  cft.  Sed. 
&:  ex  co  qiiod  interpreccs  voliit  eiiormc  l^tioiic  cu  rcucrentiaji  metu  c6cur-i; 
rentc  fumc.Qre Vt  fui*  cnim.^Qr  annii  vigintiquinque  per^yjra  &  mciii  ii^t , 
rairc  exiftimcfiir,cohtendo  f)en  de|?ere  vt  in Jilia  raiiiorjeili^norc  quoquc  ie- 
lionS  cxigerc  Jf  bcamus.Etli  cniiriurVtus  leucrcntiahsin  cwulhbct^tausrt-  : 
lia  idc  cft  ^  c(tc  dctet,ncc  fblus  fuificil  ad  impetradam  xc{Xiiaf.iff^i,/.4i^$fif- 
uidfam  C.v^f^^^art^otat  C.  de  eo  'nudd  vtjner.f^ufxufi}  taine  coniun^a  iacuo  « 
inducatmctUjiJnoihi^scfc       .^0  Colcncaneucft  vcqucjuiadiriodt!  niinor  1^-.  • 

fid fufficcret  ih  perfdna  rpinorjs.  fiha        iuccjida  ^cqi^taic  . .    .>ii,;> 

fola  l^fiy/At"'?  c(kt,jtf;  ^  m^.qorlcilo  jn  pej:j(on  j  ^h^ip/jjpris  dtbca^^Ddugih  '. 
re  metu  prirumptij.  T*4aL  multji  faciJjus  *;it  Vt  jpninorA  ajims  vigintiquinqi  • 
quarnvt  maiorimccUs  Sii^d^  in pi^oorjsc^Jf^mccu^nO  &ijnfi^^ 

intc7Iigitur,quam  oui./it  \^\x\.}x\^^^        cfcic  poi2ii;iUV|Cpit4t£  vicu.JMpj?M^.aifc-r;i; 
tc  ncfcit  minus  efle  c6(^aj)^iU  m^riyu:  quatp  in  iJW9fCp[Qua<p|;jga,lj9c  ip/i 
ratio  facitvt  n^)putf  Yejtu.qiJ|p4li^f^!?^^  .: 
,  ciiom;c:i 
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cnormem  larhonem  curti  reucrcndah  niccu  coniuii^ti  inducereprobationf 
cius  niCfe\is  qu^m  Hitecuenire  ncoelIcelt,vt  ex  edi^o  Qood  mecus  cauda  id 
<^uod  geltdfti  eJtrcicindacur.  Tantuin  et^rm  ahei\  vcpra-lumpcus  metusfuf- 
hcerepofllt  ad  relticwlionctn ,  quaiem  cilc  hunc^ceiuui  qii  ex  mecu  reue- 
renciali  Hc  enonm  ixlionc  inducitur ,  vc  nec  veium  metun)  iHaium  ellc  pro- 
ht,nili  calis  mccuslic  qui  cadeicpofnc  ni  conllantem  viruni.  Quid  ver6 
cum  co  mccu  liiinle  haSec  pudor  nl:^  qu^  patri  ex:guam  dotcin  otteivnti  vr 
Hli*  rcnuntiationcm  extorqucat,  contradicerc  non  audet?  Alteruaum  h 
gitur  admittcndum  ell,vt  vei  metus  reuerencitlis  fufliwerc  dcbcac  impecran- 
darrcllicucionili  l^hoahquanonprorlus  mod  ca  acccdat  ,  liuc  fijiin-^afor 
(iciAuennnor  ,  vcl  nuila  Ixllonis  racio  habenJa  lic  qaancacumquepiopo- 
nacur.  Ntiicjiiam  ci  im  lcriptum  rcpcrias  commune  quicq-iam  hibcrc  i.r  - 
/io'icm  cnni  mecu.auc  liquid  inea  rclYtioni  cribucndum  clt  ,cnormempo- 
d  is&r  qu:r  lic  vltia  dimidiam  quam  aham  qu^  non  omnino  modica  (ic ,  re- 
quiri  Pugi  acqaecxdiamecrocumhac  incerpretu  tiadKione  kx /t /uper/ftte 
^C.de dolc.m  ciiiusrpecie  fii  a qu^  cum  patre  concraxerat.tainecli  immodjc^ 
l^(a  eiri?t,iimatiir  contra  pacrfi  tion  ea  parce  edifti  qiur  ell  Dc  eo q^iod  metiis 
caullajed  ex  cipice  D  *d.ilo.ce  npciatacamenproptcr  patcr:iam  vcrecudii 
verbis  in  Fi6bum  co' ccptis  a(flione.  Etllenim  adtio  illain  fadVnm  r.on  in- 
famac,  ciim  camen  fublidiaria  lic  adiionis  De  dolo ,  non  aliocafu  dan  poteft 
qu^m  q.ioadiiode  dolodari  jwlTcc  (i  pacema  veiecuncfia  non  obftaret.  At- 
qui  non  competeret  de  dolo ,  quandiu  ex  capite  De  eo  quo:l  metirs  caufa  in- 
dulgeiirellicuciopodet:  paccrnaigftur  verecundia  cum  lifioncquantum- 
cumque enormi  coniundta  non  potcft  inducerc  auxihum  prflctoris  ,  qnod  il- 
le metum  iuftum  pafTls  pollicetur.  Qunr  c.im  i ta  lint apparet  illam  quoque 
dillin(fbonisp*artem  filmm  elle,qn^  iiabetjSi  fiiiaquof  rcnuntiauit  alij  quam 
patri rciiuntiauerit ,  non  ahtcr  polle eam  reftitui  ex  caulla cnomiis  Ixlionis, 
quam  h  lit  minor  annis  vigincit]uinquc.  Sin  maior  (ic,  cnormiflimam  Ixfio- 
ncm  probandam  elTe.  Namvcica  diftinguanc  moucntiir  eciam  fbla  lurifin- 
randi  autoritatc  ,  Z<.  cclfantc  metu  rcucrcntiali  cnm  alij  quam  patri  fil:a  re- 
nuntiauit ,  nullam  violandi  iunfiurar.di  cau/Iam  fatisiufta  elle  putanc ,  prq- 
ccrdoium  ,qncm  ^rrhitademum  in  rc  ipla  i:ielle  putanc  vc  dolocx  propo- 
lito comparecur ,  i\ enormillima l^iio  probemr  intcruenille.  At  nos lan;  di'» 
ximus  lullurandum  facerc  non  debcre  vt  impediatur  reftitutio  quqcx  lafio- 
ne  iuftam  cauirim  habct, lic^t  nequc  vis  intcrcellerit ,  neque  metus ,  neque 
dolus.  Idcm  igitur  iuris  in  huiufmodi  renuiitTationibus  alioquir.  odiolis  &: 
aiureciuiliproh  bitisferuandum  eritquodinahis  contradlibusfauor.ibiIi- 
tiis  iicct  iuracis  feruan  folec  ,vcfi  a  maiore  icftitutio  petatur  enormis  Ixlio 
j-»robahda  fic:fin  a  minore,  minbr  quoquc l^fio  requiratur.  Sed  ncque  video 
quid  interfit  an  pacri  Hlia  renunciaucric  an  ahj,  cum  de  paccma  fuccefnonc 
si&xL  eft.  Non  enim  valcre  poceft  padio  incer  fiha  &  alios  fada  de  non  fuc- 
cedendo  pacri  nifi  patris coiifenfus  acccdac :  cx  /.  vUtM.Cod.  de paEI.  quo  in- 
tcruenicnte  vix  cft  vt  non  idcm  reuerentialis  mctusadfit,  qui  adclictfiip/I 
patri  fadta  elTet  rennntiatio.  Cur  ergo  aliud  hoc  cafu  admittemus,ncc  arquc 
luccuncmusfilijc  licctmaiori ,  vt  faltem  probatacnormi  larlionc  refticua 
lur?  Quod  li dc alia quim de pacerna  fuccelTionc adtum  fic , vix eci.im  ef^ 
fe  puto  vt non  eodcm  lure  ccnlen  debcat  filia  qu je  matri  ,  ciuo  ea  qu«  pa- 
;(i  ^enanciauit.  Etfienimuon  eademmauis  qux  paccis  inlibcrospotcftas 
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ctl  catidein  camen  vtrique  patenci  rcuerentiam  libcn  debenc',  cum  ea  seae» 
cc  cijC  cxhibci  dar  neccUitas  iion  cxiure  poce(tacis,Ld  a  naciua  Dvoficifcacur. 
lcaq  -  \in  labai  vcioque  cafu  ide  mccus  i  cuercncjalis  ,  non  dcDe^decciioiis 
coiidiuonis  tin.  hliaqa^maLri  rcnunciau  cqiiam  qua;  pacu  ,nec  maiotjs  Ijc- 
fio  I  s  probacionc  o  x*i  uiJa  cft.  Quam  cciam  ob  caullam,fupca  mou  fumus 
co  icra  incerprccesex*/./  fifuperjiu ec.de  dolo  ,vc  probaicmusexmctu  reue- 
lentiali  uudo  um  immodJcalxfioneiut^u  mecum  non  induci,quamuis  ca 
lcx  loquacur  de  filiaemancpaca,  quia  fciiicec  ceuerencialcmmetum  inducit 
nome  i  pkicris  no  i  lus  poccltads.vc  de  docc  pcofedkicia  (cripcum  cft in  /. j.  §.i» 
D  deutr  ^'>^Plan^extraparentcsfaccocrcuccenciaUmccu  nullumenc  ,  cu- 
iusiM  concedenda  reUicucioi  c  rauo  haberiponic.  Nolohicrepecercquac 
iam  (orpius  a  nobis  in  fupcrioribus cra(5baca (unc  concra  inucccratu  illum  er- 
roremiiuorpietum  Dcdoloin  rc  ipfaex  cnormifTjma  Icrlionc  mduccdo.  Scd 
hoc  tantiiiu  moncic  volo,f.ic  liAselfc  vt  filiain  inccgru  rcllicuaturaducrfiis 
cocradum  q  icm  cu  pai^e  innccuni  fe  ex  fua  iimplicicace  dcccpcam  allegac 
qukm  limccum  vcldolu  libi  a  pacre  illacum  clk  dicercc ,  (icu.  apparecex  ea 
prudcncu  vctcrum  diilindio.ie  quam  luitinia-.uis  rctcrc  in  d./.v/t.c.^^ni  ad 
uerf.  cjHot  m  tnteg.rt^it.mn  pojf.  Vc  inccU.gamus  filia  qux pacri  renuntiauity 
n6  in  eas clfe  rcJigd  la  argullias  fi  in  incegrum  rellicui  vclic,vt dicac>probec-^  ' 
vedolo (c  pacris  vel  mecu  adafta  vc  cum  iure:uradorcnunc  arec,lcd  Uifficcre 
dcberc  fi  d)cac  fe  Isfam  fua  limplicitate  probctquc  l^fioncm.cui  conicqucns 
eft  vt  a-tatis  quoquc  dillinftio  admicccnda  lic,tanc6q",  facilius  rcfticucda  filia 
^uae  minor  fuic  quanco  credibilius  eft  ca  fualimplicicate  decepta  elle,  quam 
li  maior  fuilfcc.  lUud  vcr^ etiam  obferuadum  ellcofticutionS  ilia  lulliniani 
in  d.l.v/t.  quac  hbcros  ab  omni  fpc  impccrand^  aduetfus  parcntcs  reftitutio- 
nis  cxcludic,3d  propoficain  qu^ltionem  non  percincre.    Solis^nim  parcnti- 
bus&  patronisca  lcgcprofpiceieluftinianus  voluit  proptcr  rcucr^uam  qu^ 
huiufmodi  pcrfonis  dcbetur,non  etiam  corum  heredibus  quibus  vtique  de- 
bctur  nulia:  propontaautcm  quqftio  De  relciodenda  renuntiationc  futurz 
fucceffionis  autportionis  lcgitim^ ,  ex  caufa  immodica:  l^fionis ,  non  poccft 
locumhaberenilimortuodemiunpatre,  quianecpriilseftedbum  iiabctre- 
nuntiatiojnccdclcgitim^iufta  quantitate  viuo  patre  Cfa<iiaripotcft,vtin 
fuperioribus  iatc  fulcquc  ^  nobis  dilputatum  cft. 

'     "     ERROR  SE  PTIMVS  ' 
Vt  filut  qH4  nul/a  dorg  Mccepht  rgnttntimtit  pAternd fuceelftom 

cum  tureikrMdo» 

s  T  hxc  cradauo  v^lut  appcndix  quxdam  fupcrioris ,  poc^q;  tfc- 
ri  locusquxftiom,iicdc vix  fit  vc  Eha  pateraic  fucccf]ioni  renuniiet 
adhibito  prarlertim  hirciur&do  quin  vei  dot£,velqu>d  ahud  ^  pacre 

 accipiat.Euenic  enim  aliquando  vti  ca  quititas  quam  pater  dat  fi- 

lisr  in  docem  pro  lcgitima  vc  renundec iila Ixjnis  pacemis ,  matemis ,  fracer- 
nifque,non  iic  amphor  quam  quanca  fiiise  ex  maccr  nis  (bhs  auc  forcafte  ex  ]e- 
gato  per  pacrem  pr^ftando  debeacur,  quod  ciim  accidic  ecfi  inftrumenco  cd- 
prchCfum  fit  quicicat^  i  llam  \  patre  promi  f^am  auc  numeraci  ellc  pro  iunb* 
omnibus,cffe«u  tam6  ipfo  vcru  cft  nihil  filia  ^  patre  accepillc.  Quid  eni  cfl 
guoddeiuodedine  videatuc,^uiquod  dedic  ofnnuxiod6  daredebuit^/. 
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numcxfamiIt4  6j.§.iM  Ug4t*i.  Aucoricas  camcn  iuriliurandifacit  vchoc 
eciaincafj  quaTacur  an  renunciauo  valcac  ,  &poncificiarcoi)ft;tucioi)iide 
qua  hucudiuo  diximus  iurc  deFcndacur.  Frequcnciorque  inccrprecun,  Ccw- 
tcnciaeft  valerc  renunciacJoncni  lurciurando  coi-firtnari ,  quonum podic 
iufiurandum  hoc  (eruari  commodc  iinc  dctrimento  falucis  xcerpa:.  Sic  enim 
DidacMt  cff«<irr.poll  alios  m  tfrttapMrt.  releB,  cap.  tptamHtsde paEl.tn  6.  §.  4. 

acencur  lamen  pollc  impccrari  abioludotiem  a  vir.culoiurifiijrandi, 
&  111  intcgrQ  refticui  hlii  aducrfus  ienuntiat:onem,i]uc  cx  capicc  De  eo  ^Hed 
i*f/.Mtt^pioptcr  concurrent6  mccum  reuerentialem  fi  cum  pa:rc  concradu 
Fuitjliuccx  caulfa  doli  fi  cum  aho  quam  cum  patre,proptei  cnormi/Tn-.ala:- 
fioncm  cuius  probacioeuidens  eft  renunuance  eo  cui  invic6  lcgicimar  fuc- 
ccrtlonis  auc  porcioms  nihil  dacur.Ide^)  autem  daiu  abfolutioncm  Qc  rellitu- 
non6  quixl  nuila  vis  fic  luriliuiandi  per  vim  auc  mctu  dolumvc  cxtorc^quale 
hiscalibus  illud  cnc  intclligicur,quodadhjbicueftinrenunciacionc.  Egone 
repecam,quac  fuperioie  cap.concra  mtcrprctcsdifputaui  ,n6  poirum  probare 
quoi  illi  voluiicpackioncnancjccquaquaerimusiureiurado  confirmau.Ec- 
enim  cuiti  116  fol  im  fic  cotra  legcs,led  cua  llnc  caulTa,  ncgari  no  poteft  quiii 
aduerfus  agcntd  cx  ca  padlione  danda  lic  cxceptio dolj,qua:  iure  copetit  quo- 
tics  agicur  cx  Itipulatioi-c inccrpolita  llnc caull*a,/.i.§. arr^.  D.dr  dol.mal.  ex- 
rr^/.qiionia,vc  ibi  Vlp-aic,nunc  facic  dolo  qui  cx  ca  ftipulacionc  agjc,  Iiccc  ab 
inicio  nihil  dolo  feccric.  Abfutdu  autcm  fic  cxiftimaic  doli  cxcepcion6  ob  id 
miniis  locum  haberc  polle,  quod  iufiurandu  inccruencric.  Nani  ficuci  iufiu- 
irar.du  quod  dolo  malo  cxtorcu  cft  ro  obligac  iurant^,  ita  ncqueadimcrc p>o- 
tcft  iuranci  cxcepiioncm d oli,  fi ucdecurcxccpcio  illaobdolum  qui  iulluri- 
dum  cxprellcric liue  ob  dolum  qui  a(fkjoni$  potiiis  qu jm  fiipul  •.cionis  cem 
porecmcrfcrit.Sempcrenim  dolus  pocecior  cft  iurc.urando,  ncquc  auc  actio 
dc  dolo,auc  cxccpcio  doli  pcr  lufiurandum  vnqua  pcrimicur:  nc  alicquieue- 
niac  vt  iufiurandu  iniquicacis  &:  doli  vinculum  confticuacur.  Quod  fi  in  pio- 
pofita  fpccic  nullapotcft  elle  vis  iucifiurandi  propcer  doli  exccpcionc,  con/c- 
quens  cft  vc  nulla  Iic  ad  icnunciacionem  rcfcindvnda  necclTaria  reftiCucio.No 
modbqu  acxcr.aordinaiium  auxiliu  qualc  cft  rcfticutionis  ficuc  ncccirarium 
n6cft,iLa  ncccopeciCjvbi  addl  ordinarium  exccpcionis  doli,/.m  cAi*Jpt  ij.tn 
prtnccr  §.i.D  de  wwor.Scd  cciam  quia  ceirante  potcftate  iurilluradi  quo  fo- 
lo  fuftincbacur  re«unti^tio,fupcreft  ius  comunc  Sc  antiquum  cx  quo  pac"tio- 
nes  huiufiiiodi  de  non  fiiccedcndo  prorfus  improbantur.ciimque  nuflo  iuic 
fubfiftaCjficri  no poteft  vt rclcijidatur, etfi yD. de iniuj} rnpt.drtntt.fAEl. 
teftam.^l  fan^  pontihcia  conftitutio  quac  prima  lolaquc  ius  hoc  induxic  cum 
nominacrm  cafum  dcmoftrac  quo  fiha  acccpca  docc  patri  rcnuntiauerit.Pro- 
mcftficutinon  cadcm  vrgcc' qquicasciim  fiha  vc  rcnunciarcc  nihilapatrc 
acccperic,ita  ncc  tatio  vilacft  vt  ad  cum  cafum  conftitutio  noua  corrcuoiia 
&  odiofa  protrahatur.  Accedic  quod  ipfa  confticucionis  vcrba  cxcludunc iuf^ 
iurandu  quod  vr,vcl  mecu,vel  doio  fitexcorcu.  Si  ergo  vcrum  eft  quod  incer- 
preabus  placcc  prxfumi  dolo  cxtortu  iufiurandu  quocics  cnormillima  Ixfio 
lnterucnit,a'le6que  pcr  vim  &  metu  fi  concurrat  metus  rcucrenrialis.  An  116 
prorfusconicqucnseft  in  ca  fpecicquam  tradVamus  nullam  iurifiuianJi  ra- 
tionem  habcridcbcrepQuqnam  cnim grauior  lar/Io  vcl  animoconcipi  poccft 
quam  fi nihil  prorfus  filia:  patcrdedctit?  ^  ver^ nullam  iurifiurardi  ratione 
liabeuda  cHc  Uccare^deoque  admitusfiliam  ad  pcicndam  abfolutioncm& 
^  V  iiij 
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rertitiicio:  em,quidobfecro  indigec  illa  auxilio  abfoluiionis&:  lefticutioni» 
aJaerf  is  cenunciatiortcm  quac  nuUaeft  ipfo  iurerViden  vc  noftri  fe  hk  prq- 
pediancimpliccncquemirisconcradiftionibus.  Non  enim  hoc  genus  conira 
£ti\s  liinilc  clt  cxcctis  coCia^iiibus  iuracis ,  qui  non  co  minus  cenent  ipfo iurc 
quNd  doliis  auc  mccus  in  conci ahcndo  luradoque  iiitcrueneric.Fiiigc  adadu 
qucra  pcr  vnn  &  mccu,n6TC  fundu  vcnderec('lolus  enim  dans  caullam  ven- 
duioni  hicerctvcndiuone  ipfo  iurc  nullam>/.cr  elegantery.inprtTjcip.  D.de 
dolo)  fed  vc  vjlirtimo  prccio  venderec,ac  pra-ccrca  iurciurando  xque  pci  v  im 
aucper  dolum  cxcoicoconfirmatam  vcndicionc.lufiurandu  nulbus  oinnino 
momenci  cric,quia  non  fuicliberum  nec  habuic  confcnfum  &:  voluncacc  m- 
rancis.  Ipfacamcnvcnditiotenebii  ipfo  iuie,quiacontrad:ustaliseft,qui  vl 
valcat,iiiriiiuiandi  vinculu  non  rcquiiit.lgitur  rcltitutJo  in  inccgrum  cnc  nc- 
celfaria,idcmq-,  dc  fimilibus  cxceris  cradaii  poiclt,  An  m  pactionc  iurata  dc 
non  fuccedendo  nihil  cll quod  p.idioiia  cueatur  prcCtcr  iuliurandum.  Solue 
vinculu  :Hri(iurandi,at,  vc  mchus  dica  ,  habc  luhurandu  pro  no  interi>ofito> 
quia  per  vim  dolumve  excorcu  fuic  Nihil  crt  quod  lacerc  pofTicnccellariam 
auc  vcilfi  refticucionc  aduerfus  concradtu  nullu&:  improbacu.Dices  pofTc  fie- 
ri  vciufiurandu  ficobhgaconum  fummo  iurc,^'  camcn  cxxquiiacevcni4& 
abfolucionfi  meieacur.  idqi  concingere  fi  vi  auc  doloexcorcu  l»c.  Sed  nc  qua:- 
ftione  dhm  nuc  accingamusdc  qua  alibi  ccadandu  cric,  An  obligatio  aliqua 
nafcaturex  iureiurai.do  pervimautpcrdolum  expreUbvt  ablolutio  necef- 
fariafic,nccne,  dico  apercifnmaeflc  verbaponuficiac  cofticutionis  ,  nolentis 
huiufmodi  iureiurando  cofirmari  pa^tiones  iftas  de  no  fuccedendo  :  proin- 
de  ad  hoc  vt  ius  anciquu  recincacur/uiHceie  fi  vel  dolus  vel  mecus  proDecur, 
faltcmque  ad  cuitanda  exceptionem  pcriurij  fatis  cfl*e  fi  abfolutio  pctatur: 
ncc  prarterea  requiri  pofle  vt  ad  cott.iftu  refcindcndu  rcftitutio  poltulctar. 
Nam  &  idem  eucnit  fi  minor  prardium  fijum  vendideric  hnc  dccrcio ,  &  do- 
loauc  vi  coa6busmrauericeam  fe  vendicionem  raci  habiciuimi,quia  CQftitii- 
tio  Fcdcrici  Impcracoris  in  j^Hth.fucramcntapulfmtm.  C./iadu€rf.vend.cz  no- 
minacim  facramenta  excipicquar  pcr  vimvcldolum  prarfticaprobabuntui. 
No  enim  fie^i  potcft,vt  cotra^bus  ahoquinuUus  cofirmetur  iurciurando,niU 
iuxtacas  coditioncs  &:  forinasqaaseaipfa  lexpraefcribit,quxprima  induxic 
vt  iurifiuradi  ea Cii\is &  poteftas.  Quo  ctiam  pertinct  quorftio illa  ab  vcriut 
que  iuiis  incerprccibus  crat^ata,  AnexDiui  Bonifacij  coftkucionc  padhoncs 
huiufinodi     no  fuccedendoconfirmcntur  pcr  iufiurancfu ,  an  vcrb  iuafiu- 
randi  vis  cdca  in co eluccat  vc  aducrfus  iiiranc^  inducat  pcriurij txcepuone: 
nimirumquiapriorecafiifiqua  ficcaulfa  rcfcindcndx  paaionis  ncccflarja 
cft  refticucio.-  qux  poftcriore  non  eflct  necefl*aria,fufficiente  abfoluuonis  im- 
pctratione  Nec  vcr6  defunt  qui  ncgent  poft  Bartolum  ad  /.  ^uifupnftttts^^ 
n«OT.4.^^^ 4r^.&err</.tenerchuiufmodirenunriationcsnifi  metu  periurij.  Etli 
autcm  reccptior  eft ,  quamuis  Fortafle  non  vcrior  mooiudicio  concrariafen- 
lenria ,  tamen  non  eft  qui  pofliinegarc ,  fi  volet  ingcnuc agcrc,  quin  Bartoli 
fcntcnria  eo  faltem  calu  admitri  dcbeat,quo  dolus  aut  mctus  iunurandij  ex- 
prcflerit,vt  fufficiat  impctrari  cunc  abfoUitioncm  finc  refticucionc.  Aho  ta- 
mcn  iuce  paflilm  vumurA'  refticutioncm.eti^ai  ex  refcriptoPrincipis  ncccf^ 
fariam  pucamus,locuplecadi  vc  puco  Canccllaris  pocius  cjuim  iuns  cucn- 
di  gracia,lic^i  hoc  colore  plan^  incpto » vc  quod  dc  faito  proceflSt ,  inquiunc 
pragmaciciyde  fafto  cciam  refcindacui» 
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De  /i/$a,fua  minor  a«epu  dot$  rgmmti^ttit pMterrtd  fiucefitm^  U. 

ft  per  decennmtn  tacuit, 

LL  A  ctiam  quorundam intcrpretum  &pragmaticorum/en- 
teiuia  nobis  rcFellcda  cft,  qm  in  intcgrum  rcftirutionem  de- 
negat  filiae,c]ua:  m  minori  Tcacc,  acccpca  ucrcxigua  aut  nulia 
dotc,pafta  cft  cii  patrc  locupletc  de  non  fucccdendo,in  cam- 
quc  rem  intcrpomit  iuhurandum,  (i  a  tcmporc  coplcti  anni 
vjcenmiquinti  tacueritillapcrdecennium  ,  ncc  aducrfus  re- 
iiuntiauone  impctrr.ucritieltitucionf.Siccnim  Soctno  vifum  cft  conf.Gy.  nu. 
^^Jib.z.Sc  aliisnonnulhs  quosrctcrc&  fequitur  yfnton.  So/ain  comrnent.ad 
ediElurn.De  a/tenat.honor.mtftor.^/o/^.2^nM.ii.MoQct]ixex  /.v/t.c  Ji maierfat/, 
a/tenafaQ.fme  decret.rat.ha/fuer.  vbi  extacluftmiani  conftitucio  qua  cauetut 
vtdonatiorerum  minoris coutra  fcnatufconfultum  fa^tafolo dcccnmjintcr 
prac(cntcs,auc  viccnnij  interabfcntcs  rilcntioconfirmctur.Cqtcrx  ver6alic- 
iiacioncs  Iiicncio  quinqucnnij,  ita  tamcn  vc  i  dic  com^leca*  maioris  arcacis  /I- 
lcncij  ccmpora  computentur.Putant cnim  ifti  /atisle hauerc  fiii^ ,  fi  iuratam 
rcnundacionc  fa^a  auc  nullo  auc  modito  acccpto  acqujparft  donationi,  po* 
tiiis  quam  vcnditioni ,  vt  habeat  illa  tant6  loi^gius  t6pus  ad  conquercndum, 
pctcndamq^  rcftitutionem.  In  quo  videtur  mjKi  a  principijs  iuns  vald^  diH. 
lidcrc.Primum  quia  non  potcft  carenuntiatio  qux  aliquo  vcl  mir.imo  accc- 
pto  fada  eft  donationis  iurc  ccnferi , lic^c  viliorc  prctio  fada  Cm  donationij 
caufTa  li  mod^  c6tra(5^us  talis  /Itqui  in  ca  forma  valcre  pofTit,quomodohuc 
valcrc  intcrprctes&pragmatia  volunt  proptcr  acccdcns  viiiculumiurifin- 
randi.Eftquc  apcrta  in  hanc rem  Vlpiani  /entcntia  in  /fi tjuis donattontj  ^S.jjC 
de  contr.empt.Scd  ctfi  iurcdonationis  ca  c6uciuio  ccnferctur.non  tami  pof- 
fctpcrcincrcadluftiniani  confticucroncm  ,  quia  nondcabisdonacionibus 
minorum  filencio  corroborandis  (cnfic  luftinianus  quam  Hr  iis  quar  ob  cam 
duntaxac  cauflam  nullac  cflent,qu6d  a  minorccStraScuen  orauoncm  fai2x 
fuiflent.  Hxc  vcronuUacftduplici  aJiadBtaufla,  quaru  vna iurc nititurcfi- 
ir)uni,alccrafpcciali.  luris  communisracioillacft,qu5d  donaciohuiu(iTiodi 
lic  pcr  vi3  illicitam  padbonis  dc  non  fuccededo  qutt  intcr  quafcumq-,  perfb- 
nasprohibitacft,nec,minilspontificioquin3  ciuili  iurc,  lipriuilcgium  iuti/^ 
iurandi  tollas.  Na  Ci  dicas  de  carcnuntiacionc  &  douationcnos  craclarc  qux 
faita  fic  adhibico  iurciurnndo,  ac  proindc  quac  valeat  ex  poncificia  conftitu- 
tione,RcplicabotanC(!)miniis  locum  foic  legi  luftiniarcs  quc  cumdecon» 
firmaridis  donationibus  Cit  ad  cas  folas  (pc<flat,  qux  ab  initio  non  vaiucrunt; 
.  Sin  cx  co  moucri  vclis  ,  qubd  hxc  donatio  licec valucri c  a  principio propcer 
iufiurandu,in  eo  camcn  fuic  vcpccica  abfolutioncrcfcindipollec  pcr  in  inte- 
gru  refticution6,ob  imroodica  hcfionc.Paraca  qtioq>  concrad]diocft,rcftitu- 
tion6  II)  intcgru  ex  cauila  immodic^  lacllonis  poft  induftum  bcneficium , 
C.de  re/aHd.vend. non  finiri  longo  tciTTpure ,  id  cft  dcccnnio intcr prxfentcs 
aut  vicfnioincer  abfer-tes.f^d  m  trigeuir.um  vfquc  annum  cxtSdi,quia  con- 
didio  cx  lcge  magis  quam  in  intcgru  rcfticucio  diccnda  cl\  ,  vc  probauimus 
iQfupeuoubus.  Quod  in  propolito  eo  magis obtii)Ct,<^u6d  reftitucio  qu.^  fi. 
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li^  dacut  ad  rcCinclcndam  iuratam  renuntiationcni,incum  fincm  dirigitur 
vt  lefciira  renuntiacionc  pofllc  filia  pcDcfe  icgitiina  aut  lcgidmac  fupplcmcn- 
tum:quani  inrem  comparaca  a£Vio,  licct  fubllituta  in  locum  qucrclq  moffi- 
cioii  telUmeati,proculdubio  perpctua,id  edtriccnnalis  cft,  quia &  codidrio 
cft  ^a:  l.omntmodo  yO  c  .de  tncff.te(i .'i^o  igJtur  v  jdcri  potcll  lultinianus  de  hoc 
donacionum  gcncrc  fci-.liirc  qaarum  nec  vfus,  ncc         vUus  hiic coco lutc 
ciuih.&:  ad  Bonifacij  v(cme  collitacione.  Sed  &  ius  aliud  fpcciale  d\  proptcr 
quod  ficri  nequitvtex  lupraditia  lulUnianj  legc  folo  filentioconhrmecur 
huiufinodi  donatio.  Nimirum  quiamccr  patiem  &:  filiam  qux  in  pottUate 
cft  donatio  fubfilUrc  non  poceti,  ncc  niagis  fi  a  fil  a  patri  quam  fi  a  pacrc  W- 
€ti  lic  fili^.  Nam  fi  donationej»  quas  parcntes  contciunt  in  Iiberos<|UOs  ha- 
bent  in  poteftate  non  alio  filcntio  confim^ar.iur  quam  qi:od  m  mcrtis  vfque 
tempus  dmct J.donattones  quaJparetes  i].Q.de donat.wt.v&x^  x/.v^r.quis  ad- 
mittat  donationes  a  Ubecis  collacas  in  patentcs  decfnij  aut  vic6ni)  filitio  c6- 
firmari?  Multb  namque  maior  ratio  elt  vt  innoxium  &  inculpaiu  iit  lihcioiu 
filentiu,qui  ctiamfi  agcre  maximc  vclmtconcra  p.urem,tanjcn  iion  pofibi  C, 
idipfum  prolubentc  lure  potcilatis  ,&  alia  ciufdc  luftinum  coftitutionc  :n  L 
vlt.  C.(jMt     aduerfc^uos  tn  tritegr.refiit.mn  ^Oj^Nam  ctiSfinon  contra  pacr^ 
ipfunijfed  contia  tcrtiu  qui  cum  patrc  c6traxillct,filiam  agcrc  oporterct,  no 
tamen  agendi  ccpora  ci  prius  currcre  incipercnt  quam  libcrata  efleta  pairia 
poteftatc  fiuc  cmacipationc,fiuc  patris  morte,  /.  ui  vlt. C9d.de  annal.except , 
yiuth.mfi  trtccnale.C.de  bon,  matern.  illa  quoquc  ratio  facit  pro  fiha  nc  dcce- 
ni)  aut  viccimij  filcntioexcludatur  a  iurc  refcindcndar  pcr  reftitut.oncm  rc- 
nuntiationis,qu6d,vcprobauJmus infuperioribus,  nequcdclegitimaquxii 
poteft.cjuandiu  pater  viuit,  neq",  fciri  potcft  an  Ufio  vflainterucncrit  priuf- 
c]uam  cxploratum  fit  quid  &  quantum  patcr  moiiensin  facultatibus  rcli- 
querit.Ergo  mortis  tcpus  cxpcd^adu  cft,non  (bliim  vt  fili.)  poffit  cxerccrciu- 
dicium  relLtutionis,(ed  etiam  vt  adtionem  habcrc  incipiac  ,qua:  codemum 
inftanti  nata  in  trigcllmum  vfquc  annum  cxinde  compucandum  extcndetur. 
Poteft  tamcn  cll^maior  diibitatio,fi  filia  qunc  rcnuntiauit  cum  iurciurando, 
nonin  hoc  agcrc  vcht  vt  lcgitimam  auc  legitimx  petitioncm  faluam  habeac 
/ed  in  id  untam  vt  congrucdotct^lam.n.larpius  monu'musfiIiamfamihas 
pr^fertim  nuptam  viuoetiam  patie  ius  liaberc congru?  dotispctcnd^-,fi  lor- 
tcautnullam  autcuidcntcrincongruam  dotem  a  paire  acceperit,non  quidc 
propofita  in  eam  rem  ciuili  adionc,quam  fanc  ius  poccftacis  1.6  admitut,fcd 
officio  iudicis implorato  vt  inj.lmperator so.v.adSC.Trelfel.Veuimcnim- 
verbfuperiorcsrationcstaciunt  ,  vt  nequeadhunc  cafum  putem  pcrcinere 
luftiniani  coi .ftitutioncm  :  Nam  ctfi  in  potcftatc  &  iure  filiq  eft  petere  vt  a 
patre  congruc  dotctur,nihiI  t  ;men  cft  quod  ci  imputctut ,  (i  propter  paterna 
verccundiam  fibi  impcraucrit  ne  pctcret  ncc  quifquam  iudex  propitJjs  aun 
bus  audiat  patrcm  patiifvc hcredcm  fiue fuum  fiuc extrancum ,  ii  imputare 
filiae  velit,cur  non  pricipitaucntpatrein  ad  congruam  docem  prarftandani 
ixfj^.l.fi extraneHS  ^.D.dejMr.dot.Piomdc  no  co  miniis  faluam  acVioncm  ha- 
bcbit  filia  mortuo  quandocunquc  patre  ad  petendum  legium^  fuppkmen- 
cnm  intraproximos  tngintaannosa  mortisdic  numerandos,  nonkcusaclT 
dotiscongrvi:c  pctcndq  nullum  ius  vnquam  habtliflct :  ne  ob  id  minus  iuris 
nunc  habcat,qu6d  antca  pliis  &  iuris  ik  modcfti^  habuerit. 
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De  rcnuntUtione  iuratafaucre  mafcHlorHm^aut  certd 
altertm  perfonafaGa, 

V  MrenunciaC!opcrfiliainfaAacft,non  fimplicitcr,fed  in  fauo- 
rcm  tacicum  vcl  cxprclTum  akcrius  fratris  aut  fororis,li  poflcadC' 
celicnntviuopatrc  ilb>in  quoruu]  gratii  fiiia  rcnunaaucrat,con- 
iUt  cuanefcete rcrrunctatiuncm,  vt  ex  comuni  interprctu  /enL^cia 
uadit  Dtdac.coHarjn :^.part .rtlectxa^ifUAMts  de paQ»tn  6.$.^^«;7i.4.0b  pr^* 
fumpta  fcilic^  contrahcntiu  voIuntat6,quonia  cellantc  renuciacionis  cauiTa 
finili.eius  quoqne  crfcdCi  ccilare  arquij  cll.  Ade6  vtncc  impunc  poiTitpatct 
aut  matcr  noccafu  fibi  quo:  rcnunciauit  pr7tcrirc,quoniodopollec,  inquiut 
illi^nosciiimiafupra  r.cgautmus)iirubiiiicrctrcnunaatio.  luliurai.du  cnim 
pcrj)etua  condicjoni  hanc  habct  li  rcs  in  codc  ilatu  pcrmancat,r4rp.^«/m4^- 
ntidH.Extr.De  //#r««r.  Idequc  admitt^du  cll  ii  limplicitcr  fa<Sbi  (icpacrirc- 
nanaacio quo  ce^orc  alius  iibcros  Kabcbac  aut  habcrc  ipcrabac ,  &:  is poile^ 
fi  )C  libcris  dcccllcric.Crcdcdusenimel^  pacer  fpe  &  cogicauonc  futurorii 
LbcToru  inuicallcfili^ad  rcnuciationc,nec  pacctn^adictbonisratio  patitur» 
vttilia  a  propra  fuccelTione  vfquc  adebexcludcre  vuluecit,  vu  ab  inccilaco 
agnacus  auc  cognatus  aliquis ei  pr^fcrrctur.arg./.rMm  acHttffimt  ^o.c.defidete, 
l.CH  aHM  102.  D.de  cod.(^  dembjSr./.e.x  faiio  ij.^.vit.D.ad  SC.Trebeli.Xn  du- 
bioaut^  pragmatici  noilri  putant  ccri/eri  faOa  rcnunciationcm  in  iauorcm 
mafculoium,!!  qui  lam  cxilUnt  ccmporercnunaacionis.  Quod  camcn  nulla 
racioiij  iiuhi  fic  probabilc ,  ncc  fi  mccr  nobilcs  agacur ,  quos  cont^at  iolcre 
majorcm  curam  gerercbonorum  m  famil.aconicruandoium.Sunc  cnim  ex 
iis  eciam  permuki^qui  filias  fuas  non minus  quam  iraicuios diljganc^^ique 
iibi  abincc{lacocx<cquispaccibus  licredesopcanc,niiiii  maiorum  cc(\amen- 
tis3crubl\icu:ionit>usin  mafculocum  fauorem  fa£tis  prohibeancur,  quota- 
iTicn  cafu  tant6  magis  (uccurrcndu  dl  filiabus,quat6  minor^  ex  patcrnis  bo- 
nis  porcionem  cti4  ab  inteftato  f^jcrare  pollunt.llla  fane  no  improbahilis  eft 
conicAuvavoluntatisquod  pater  foiis  marculJSEcnunciationcm  filn  pro- 
dcitc  volucric  ,(lalias  filias  c]uar  iam  ipfb  rcnunciauonistempore  in  rerum 
natura  ccant  ,poilea  idem  patcr  ad  fmiilcm  rcnunciaticinc  facicndam  indu- 
xcrit.Quod&:  Didacus  facccur  fupradido  loco.Cuius fencencix  cfFcdus  il- 
lc  cric,  vc  li  poftca  viuo  pacrc  dcfunifli  lint  marculi,iuccedat  nihiiominus  fi- 
lia  ciuic  prioc  renuncjaujc,acli  nou  renunciallcc,an  vcrb  /6ia,an  cum  aliis  ib- 
roubus  qu^  po(l~-a  reimciarunc .Na  cum  ca  pcrinde  habcacur  ac  fi  nuc^ua  re- 
nunciallcc,ratiofaccrcvidcrcturvt  ci  pcodcllc  dcbcicnt  pofteriorcs  lororU' 
rcnuciacioncs,qua[r  piodelVcnc  vtiquc  li  rcnuaaao  nulla  prxccflillety tametfi' 
fororcs  lcgaii ,vt  vocant,cfchcuci  libi  cxccpillcnt:  quoniam  cius  cxceptionis 
nulla  vis  &  vuiitas  cft,qua«diu  alia  ciu/tic  gcadu*  pcrfona  fupereft,qu.T  fuc- 
cedere  ab  inceftato  poUit.    Sed  tamcn  cum  poftcriores  quoquc  renuncia- 
tioncspriorisexemplonon  nili  infauorcm  maiculorum  exprclfas  cfle  cec- 
tu  fic,  eadcm  omniu  catio  liaberi  dcbct,vt  quaii  uullis  omrino  fadbs  renun- 
oadonibus  jcqualiccr  a  IbroribuSiomnibus  luccedatur.  Snperiori  conic^^ 
rscillactiam  limilis  vidcri  poccft  ii  t^ua.aliacauone  cxtradotalcs  tabuias  aut 
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verbis  luc  (aipospaccrvpluncatem  niaiii  declaraueric  mfauQicni  nnfculo- 
rum.puca  Ci  ceitamc  •'co  marculos  hercdes  rcripfcrjt,  lameuiancea  renuiiud- 
te  fil.aUoj  hcrf.*dibii(qae  lUiS  111  ^enercftipalatdsniillet.  Quodcunque  ei.jm 
ViiluncacJsii  djcium  videcur  ruih:crc  vt  prxdeFuJidbs  maLuli$hlia  quje  rc- 
luiJicjauic  ,3dpicerr-»am'jritcrtat!Tuccc[fionem  cum  (broribjs  ctJaqua»  noii 
rciiuuciarunc  rcuocccur.Nec  alind  cric,quamuis  tcl^amentum  lilud  lollcU' 
nitacis  aljcuiusdcfectu  imlLim  &c  pcrp.Tam  hi6kum  cllcproponatur.  Dccla- 
ratu£ei^iinvoluncaseuamc*xco  celtamcnroquod  alioqui  i;ullum  clc/.  v/t. 
D.dertif.for.tfHifHlf/Mte/.^oiviasmii  ccrtamciicuDfi  dltid  alio  poftefiorc  te- 
kamciuoquacunquedeciuHaiiierit  rcuocatum.  Naiii  cx  tcllamcnto  rcuo- 
cato  iiuHa  pioifusvoluiitatss  conic^ura  capipoecrt,  credcndiiiquc  ell  pa- 
terfamiljasab  onmi  voluJiULe  rccefIiHc>quam  ptiorc  teilameiito  poUta  re- 
uocaco  cxpreiriHec  Extra  hanccauiramexcluditurhiia  qux  renui  tiau  t  pcc 
fororesqur  noii  renunciaruntjita  vtquandiucx  iplis  aliqiu  fuf>erdt,  r.uflus 
1'enup.ciantJ  paccaticditusad  patcrnam  hcredicatcm.  Idcmque  oblcruanuis, 
euamli  ca'tera*  omp.cs  fupccllicibus  iibcns^liuc  mafculis  liue  fxrminis  dcccl- 
fecint.  Excarecnim  aliqijcm  exdcfccndcntibusfut}icic,vt  eaqua^  renuntiauit 
excludatur.  Multb  ma^is  auoeni  admKtendum  cft,fi  renuntiatioi  is  tcm- 
pore  nuiii  cxtabant  maiculi^  quamuis  fperari  pollent,  61ia*  vcro  iam  cxtabat, 
vidciiearum  fauoreiadtam  renunaatioi.em  ,  non  vt  lis  prrdefui  ciisfilia 
qucC  rcpuntiauit  luccedcre  ^ilit  cum  inafculis  poftea  ratis  {  quis  enim  cre- 
dat  mafculis  nafcicans  piolpiccrc  noluille  pacrcm,qai  filiabusiam  nat:s  pro 
(pexerit?)  fisd  vt  rcnuntiantJ  iorori  abinteltato  prxKrrarcur,  pairiqneiiicce- 
dant  vcl  cum  maicuiisli  aliqui  [int,vcl  ibla*  li  nuUi.ldeirque  linc  dubio  ob- 
(inec  ii  k  iilia  rcnunDantc  pater  Ihpulatus  fiiic  pto  Cc  luifquc  hcrcdtbus.  Hc» 
ccdum  enim  appellaiionccum  omnes&:  cuiulcui^qnc  graduSydcfcrndentcs 
comprehendilic  vjdeatur,  longc  magis  proprias  hfias  comprehendillc  cic- 
dendus  ci\ ,  r.on  tamcn  extrancos  heredcs ,  ini6  ncc  agi  atos  prciximos  auc 
cognacos,quia  Iicct  in  contrad^ibus/womw  appellationc,r.cdum  hefedum  ex- 
tranei  quoque  hcrcdes  intelljgancur  ,atiamcn  inpropolito  Cilm  rcnuntii- 
cio  qux  ricpcr  conira^um  fpcdtct  ad  caulTam  fiitura*  lucce/Tionis,  cani  reci- 
pcjc  jcbet  interpretatioiicm,qiu.' faciei"kia  cllctui  fcriptura.ad  vlcimam  vo- 
luntatcm.pemiicnce,  miquogcnerc  tam  fM9rHm<\\:L^\whercdum  ap^>ellatio- 
lienon  nili  defceiKientcs  contircri  ^\i^cKndU.exf^tlo  xj.^.vlt.D.aaii.C.Tre' 
btlL  Hic  tamcnnotandusnobis,  6(.  rcfollcndus  dterronr.axin^us  &r  prn:- 
cipuiinhac  quaffticttie  momenti,  quam  ilon  modo  pracn  atici ,  led  ip(i 
qtioquc  inCQipreces  inuexerunc.  Di4lir.gnunt  cnim  an  rcinii^tjatio  nmpli- 
cicer  fa<fba  iti\ ,  id  cft  nuila  adie<f^a  caulfa,  Iic^t  non  iinc  canfla,  an  vcr6  ex  ea 
cauila  fpeciahter  cxprella ,  qn<>d  hliaqnap  rcnnntiauit ,  dotem  atit  legiti- 
mtim  portionem  acceperit.  X^naJi  hoc  poftcriorccafu  hliam  perpctub  ex- 
clnfaminaiieteuporteat,  tamctU  q  deceiicrint ,  quorum  Fauore  ra6(a  fuit 
rcnuntiatK) ,  proptercji  qu6d,fnquiunt,  penes  illam&:  illius  hercdes  pcrpe- 
tub  dos  remaneat,  quz  Fuit  ab  initio  caulla  cxclaiionis.  Sicenim^O' 
Vhtnm  cornew  &  ^flwwquos  DtetackJ  fuprQd.Ao  loco  rcfcrt ,  feqnitur- 
qucnoninuitusco  cafa^  inquit,  quo  dotis  pordoiit  congrua:  duod  ipfum 
caincn  viet  alitcr  ficri  poile^ait  ,  quam  fieo  tcmporc  pater  aiios  liberoj 
iionhabcbat.    Me  vero  in  contiiariam  fententiam  ilhid  mouct  ,  qahi 
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cifilbladouspcrccpuoi^cnunciationis  Ca\iffa  hiic  cxp.irtc  fili.r  fcnurfdi^-* 
tiJsnoiialiteircnuntiaiut^Tjverititnilc  tamcncft  iududlum  pattctr,  Vt  idofr* 
gnii  ponionisinicntiond  adijC€rct,potitls  vtprodclTet  c.Tteris  bberis  ,  quos' 
iam  tim  habercc,  aut  aliquando  habcre  fpcrarct,  qnam  vt  fihx  in  prbptiahc 
rediutc  agnacos  «mt-cognatos  anteponerct.Ex  conic6Vura  illa pietatis,de qua- 
in  dj.cttm  acmttjftmuc-r  /.cum  ^iKw.luque  ncc  illud  inquircndum  arbitror  aii 
dos  congrua  lit  nccne,quoniodo  Jilbnguit  Didacus,fed  an  renuntiatioius  tc 
pore  aliospatcr  habcret  libcros  ,  aut  in  cDc(lct  vt  habci'C|)blTeC',  an  nullos. 
Hjc.n.fula  pollcriorc  fpecie  credi  pofHt  patrcm  hccc  inhumonum  t  fi  ah'^  fi- 
liae  excladcnda:  rationulla  fublit  puta  ingratirudipisautcon/cfuar.^ofum 
m  fainiiii4>ortorHm(.1gnatosrogn5t6fvc  proximos  fihjf  prxtuhllc.   Sicjui- ' 
demcum  cafttn^cradiannisquo  hlia  qihx  renundauit,  h?gafem,vC  aiunt,ef-  | 
cbeutam  iibi  non  e.\ceperit,cum  li  cxccpilIcc,nuUus  ci  fupci^ice  agiiatislo- 
ctts  haud  dubjc  rchnqucrccur.Oblcruandu  autcm cft quod  de  liberis prardc- 
fmv^fci.^ diximiis in quorum fauorcm  faAa  Fuerat  renuntiatio,pro  di^o  ha-  ' 
bcndum  cllc  criamfi  non  dcccllcrint,  fi  niodt)  fuccedere  vel  noluerin't  ,i  vcl 
non  pocueriMjfortafns exKcrcdati.    Habcntur  cium  pro  niorciiJs  ij ^ui  iidni  j 

fucccdunt,qu<iciuique  tandcm  cx  caulfa  fucccflfio  impediatur. 

..  ilii-  ih-   ,  • 


S^fortrr  enm fratre pa^kmficerit  de  mn  fuccedendo  patri pr^fentu 
(£r<or\fcntientijpo/}ea^uepatefvolHntat€mmHtaucrtt,.    ^,  .»,,.. 

V  c  T 1  F  S  rcnuntfatio  fa<lia  cflpatri  aut  matri  in  faupr^  a-  ^ 
liomm  fiuc  liberorum  fiuc  agnacoi  um ,  conll at  ferc  iiicer  qui 
•nerpoilcpatrcm  qni  ftipulatus  fit,aut  matrcm,iji  quoqueia- 
uicis,  quoriS  fauore  fa<5hi  fuit  renutitado,ius  iibi    \\\  '\s  qu*-  , 


mum 

rtleU.i^j,,^.--.  f      ,    .        -  .  4  ~-  -'-T--T'?!7r"TrvSiq 

tiationisodmm  qux  folo  lurifiurandi  vincuio  fufliletur  :  ItfmWo  reGppta^ 
illa  &:  vul^aris  Bartoh  tr^fiditic  ad  i.^kiRorru iil.^.F/auiw,dc  vcri.g^/i^q\i^  * 
habet  polk  quemhbct  inuito  tertioicuocarcconucntio^itm  a  fefajftapi-jal^ 
illustertijcommodum^vriliTatem.Quocf  tamen  an  generalitet  &:  pciM 
tu6  verum  iit,tradbbimus  alio  loco.Acccdit  luftiniani  'conftjtutio  in  iv&c/ ! 
C.dcpa£f.qixx  non  paritur  vt  pa^^nrn  dc  flitura  ter  tij  fiicccllionc  alitcr  vfdea^^ 
quim  fi  tertins  il]econfentiat;&  incavoluntatequam  ODnfcnfusiexprcIIi,.,, 
ad  fuprcmii  vlquc  vitaircxitam  peifcucret  Niim  ii  ca  voluntaDs  j^steu^Aa^  * 
tia  tum  ctiam  requiriturcum  intcralios  padtum  failum  eft ,  quanto  inigis  . 
erit  ncccftaria  vt  is  cxcltjdatUr  qui  pa6^ifm  fecit  cum  co  fpfb  de  cuius  /uccct  . 
fioncagitur?Faahus.n.cft,vteius  ra<?^Um  noccatcuius3i  prpfuit,qu2km  eiu* 
qui  aheno  fodbo  confcnftim  diinuXdtTuUiii  accommodaMit.ldcm  t4iDCtiDf;<, 
dactis  dubitat,  fi  curti  fratrepa^a'fit  (brorde  non  iucccdenfio  patri,prK/cnr , , 
ti/cilicct3cconfenticrtt^,ldquc.iarciuraiid6*confirmaueri    An  patri  hccre 
dcbcarvc  mutetvohintatem,fihamquccapacemefiSciatlcgitimxab  intcfta 
10  fucccflk^nis:  in  ciimque  (cntentiam  prochuior  eft  vc  pucct  eam  vim  iu- 
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ciiiarandi  huius  erfe  dcbeie,vt  pa<aum  fic  lircuocabile.  .  Ke,  ii:guic,alioqbi' 
nullius  momenci&  eflfedus  /ic  luliurandum ,  quandoqujdqi^  &  Uncjucoiu- 
ra:>docalepaaumvaIcrecex  d.Lvlt.Cod.dcpaa.  Quod  &:picjuquepta£oia- 
tia  requanmcproea  quavir  rancdoajinmus&  rcr.ptoi;  d^Iigcun/LiL  ^ 
pudcos  policc  autorjcace.  Ac  nosm  contiarium  lam  Jn^,u5,& probaui- 
musni  fapcrioribus,paaa  huuifmodi  de non ruccedendotcruo,Jion  valc- 
reiureciuiIi,necijcercijconfenfusacccdac,neqae  ad  hujic  cafun,  perune- 
rc  luihmani  conititutionem  md^l.vit.C.dc paa.fcd  pierum  lus  ponuHciQ 

^  cpnfirmecur 

,propter  vjnculum  &  autoritateni 
luriliucandi.Proiiidc  non  poteil  vidcri  ilne  ll^bau  elfe  iuiiMranduiu  QLod  fa 
cit  vc valeaC;renunuauo,qu.r  aJioqui  non  v^alerec.  Ideoque  nec  ncveOe cft  \t 
plus^ivirium  tr.buamusquamparirt  obhoc  folum  ne  inuulitet  odicdum 
vidcatur.Sed  Scmultb  toIcrabiLus  efH-t  adniittcre  mhil  operan  iuriurandu 
qu^milludinducercvtconucnciodeheieJKate  tercij  confeucicntis  Hida  eo 
poiteainuicodetenderetur.  Namcxquo  ccmpore  defidt  confenfus  terui, 
inapitconucnciocileinrqua,&:concrabonos  nioics,propcpr  improba  fccin  • 
&C  folIicitudincm,qua:  paCiioni  ind^.heredicaus  aheiuu.  kaque  ad  vahdicatc 
huiufm6di  conyenciQnum  requirit  Iuftinianu5Jn</7.z///.p€il*e«eranuam  vo 
luntatisurrt.j.  Nec  reuocationem  voluntatis  impcdirc  potcft  lufiurandum 
quodabai»)6quamabipfarcuocantcadhibtcumcft,qu6dqucfi  ab  ipfo  tcr--* 
tio  dc  cuius  hercditace  ac-Uun  eft,adlubitum  /^uiirct,n6co  magrs  liberam  jpil 
facuicaccm  teftandi  ademiiler.lulmrandum  cnini  omne  vt  fit  obljga'-orium 
crcscomiteshabcre  iieccirariodebet,  veritatem,iudiaum,&:  iuftjcToi?),  qux 
omma  fi  non  concurrant,nullius  momenti  iuliurandum  cfTe  potca.Can^ni. 
mAdiurtendHm  ii.^«^.i.>fe  rCDctam  quad  iain  ftpius  monui,  iu/iurandi;m 
quodlibcL  eam  fcmper  tacitam  habcrc  condiuonc  ii  res  in  eodcm  ftatu  per- 
maneat.  Rurfumque  ex  natura  ac1:us  cui  adijcitur,  leciperc  intetprecatiorc 
l.v/tCde  non  numer.pecun.\  t  l\  adus  ipie  llc  reuocabiljs,ficcciamtcuocabi!c 
iufiurandum.Ex  quo  manauiccuam  commuiusiila  &  vcrilTima  omnmm  fc- 
tcinterpretumopinio  Deteftamenco  lurato,  vt  fcihcec  nihil  obftante  iuic- 
lurando  reuocan  poHit  quai  <Iocunque  volente  teftatorcSic  ennn  Bart  tn  L 
fi  quiumprtnctp.  col.fin.dc  leg.^ .Balltn h.coipn.Cde facrof.^cclcf.  tanxtll  .id 
p.as,h  voIes,cauiIas,  &  in j|rum  gtatiam  teftamficum  faCtum  proponatur.vc 
ideniNffrf/i.refpondicrvw/i/.i/o/.i.Ecil  non  deiunc  qui  putcnt  teftatorem  hoc 
calu  heri  periurum,quos  Didacm  fequiuir<«  \.part,rubr.de  te/i.num.i<.ad &t 
nec^tisrcae  meo  iudJcio,vtahbi  traaabinius.lndeergaillud  etiam  infcril 
pocett,neckaa:esquiconucntionemhanciuraucrint,ex  ca  cencri  il  p.^tcr 
confcnfum  rcuocaucnt  ,quonam  a  tempoc^  confenfus  reuocati  iufiirrandu 
concra  bonos  morcs  prxftitum  eiTe  nieIJigicuE:Dej}ique  nu|Ja  ratiocft  pro- 
pcer  quam  ex  pado  mtcr  alios  inito,quantjumuis  c;i  pater  confenferit,  aufte- 
raturpatti  liberatcftandi  facultas.quod  vuuuc  cuenirct  ii  fiham  cui  renun- 
Danu  confenficad  fucccaionem  fuam.^x  teitamenu^ reuocare  no  polfet  Tri 
tum naniquc eft huiufmod jomnes renunuauoncs  ad lcgitimc duntaxat,n6 
euam  tcftamcntaua?  fucccfilonis  cauiram.pertjnere.ruentque  non  mod6  ab 
^f^ul:  f'-'""'^^'"  ^ ^''^ cm«  paue  qui  Iiheri<;  intcr  fe  pa- 

CilCendbusconfcnrcrit,ncc Jurau«it,quau^fiipre padus fm/Tct  &  iurafiec, 
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Dftter  vka  VtingeKCfir,iC9CarqiM  porcione  ea  quc  iHibebat>  cft 
ttaUxjtoti  fittpMits  e((cc,nd;]ue  vHam  obligationcm  cdcra- 

here,nequc  libertatcm  facicndi  teftamcnu  potuit  mulieris 
patri  autirrrc,tnquiunt  Impcratores  in  /.  faUum  ^uoil dot4li 
j.C.<^^4fif.Subiiciuncpiagmatici  cxcepuonem,nili  talepacliini  luiatwpro- 
ponatur.Non  enim  dubicant  quin  mrciurando  confirmetur,idque  luris  apcr* 
tiifimi  dle  ^ripiit  Didmi,CMUfnr.msti»mtU  ^drtu  ftUSxs^^uauu  depail. 
M4mxSiff*4x«M^jmtn  ftHtitn  liDcefle  con^jnido^  aaSim  i^oA  ^fimmii» 
db»4rilpmtki}Mihio<M<]^  tibeif  ceft4ndi 

fwA^tmiftlliSli^eo^^  diximus  &  prubauimus  Dec*'. 

^  cmim  unctj^^^tMi  qudquec^  cfTc  (cncenuamtseftanK  Cy^ 

chtr.Detif.redemant.too.nn.yyfiec  ncgit  Dicfacus  contrarfam  opinion6> 


qu2  Baldi  pnnHtmftiit,magis  comnmniter  probatamclle.  Planc  u6  ignoro 
Imperatoris  Leom»cen(bcatione  rsr.  cui  tituluiicll  Depan.paum.g;^  a^» 
bmtdfanmAiimi  iuti-antii^otncpatcc  derogacum  eileA  abrogati  iegcm.. 
JP4AMw,opmciCillimtis,m  propteridSugndii^i^uibsnun^a  api^' 
Lconnn  mwMlkhiki  pcopcer  fauoreiiirQn«iU^  ,  qua.jMceik. 

pnpMcainmiptiaiibus  inlinuncntisesr^^ofacunHD  fibi  hcreclem  wiudB^ 
macrimonio  coUocac.Eil.attsiliieritio  bxc  natUraurationi&  Icgibu^', 
cpurikincedati  fuccefTionc  fadcx  (unc.omnino  con&ntanea ,  videturo^ABEl. 
^ki^racceifionem  confeiuandam,quod  cfl  raaximd  rauorabilc,vc  Barc.  crauat " 
io  LvU.C.de  pait.tx  $.f //.  Injf.de  kgit.agrtatfuctelf^  l.vlt.C.de  tmancipMh^ 
£tobhanccauliam,vt  aicipfaLabeonisc6ftitudo,abomnifcr8  tcmpoiCjH- 
otL  oefs^gcancibusieg^ba^  W&'tkepciffimac  fimc  hx  conuenciones.Carcerila> . 
?ck«cp  magis  appaBefeitiiftcs8c  irritaticiedbbqtt  jfi  ingqualg  gaccmg  he-;^ 
aniitsds  inwgfciiniuj  liifailititiqiit  tfgtiiyfcya^is  iuttineiicfl  mcenwnerit,; ' 
cei&nce  (cimocoibyfiiltelo  illo  acquitacisyqi^rfelo  fuCtinchtat  concra'  iun> 
«iniiitsadanem,qu7  ptoculdubio  non  patitor ,  vt  fucc^lfiones  padis  v4^(^  ^ 
|ptinadAbiBobilnngl»tur/4.C<^m«fi/y^^»/4r.Ci1m  ciiim  no  licucrit  nc|r  * 
OiiiMftfdiuieiegSynM  dc  iuisqiiidembomsjquoniam  ceitaiKio^oQfiit 
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efkOaisxx  fiix  volipiuus ,  rcruinqucfuiriim  alicnacioncm  tn  id  tempus  qao 
iion  erit  atupliiis  dommus,  l.Stuhm  ^^.D.tU  manum.teHamAiX  airtem  ca 
teftandi  Facultate  coiicedcnda  vruip.auecit  vci  bum  lcgMndx^  quod  ad  caullain 
contra<5tuu<n  nuilomodo  pertmct,/.  verbu  Ugis  i  Jo.de  vnh.jfigmfc.  prorfus 
confequcns  cft  qiiod  niit.hereduas  yC.de paif.conuent.  tam.fitp.dot.  vi  hcie- 
dicas  non  mh  teltamcntp  daripofIiC,quia  ntc  fccrc Jitas  vila  dt  nili  quam  lcx 
ipfaconfticuic  qux&:hcreiitatcm&:  hcredem  fecic,  iexvcrb  heicdicatcm 
nullamcQnttitiiicnJlivelcx^amcnto,.vel  ab  i;itcfticp,ron  ctjamiJx^on- 
tradla.  Qu^m  in  rem  vidcmia  (unt  qua:*fcrip4lmu j//^.i4.  Comtfbtr  cap.v/t. 
Nam  quod  ni  ^././;rr#<^M/ dc  ejctrancisdifcrtc  fcripcum  cll  hcrcditateni  i/s 
nonniliteft:amentodari,nonc6  pcrtincc  quali  liberis  aut  agnacis  dan  pol- 
(it,vcl  adnni  pado  hcredicds,vc  ineptc  leiitic  Ckil/.Bened.tn  repet.cap.Ra^nn- 
ttw.in  ver/f.dHM  h^ens/i!taj,n.ioo.<\yicm  miror  in  co  probatum  a  Tejputro 
dectf.Pedem.AtS.num.iQ.in fin.fsd  quia  illis  dacur  licreditas  a  legc  cciamli  nul- 
ium  cjftamcncum  Fadlum  lic,  /.i.^Jtf /;fr.^fftf.extrancis  autcm  non  nilitefta- 
niento.Adc5  aucem  verum  eft  necciuili  nec  poiitificio  iute  valerc  paftioncs 
irtas  dc  fucccdendo qua,utumlibct  iuratas,  vt  neque  aliud  diccndum  lit  ctiali 
padum  lic  reciprocum  nncc  aiios,quam  commmtoncs.  Mvlitum  cnim  hac 
in re,vt Sc  in  alus plciidjuc  iuiis pattibus  ilngulaic  ius cil , &  quidcm ita  dc- 
md  fi  in  ipfbprociiMflu  paftiotaiis  fada  lic, /./tcet  ig.C.depa^.5c  jca  li  lint dc  ' 
^ublicocondu<^,vtloquitur  Cacher. fupr adifl a dcctf. \oo.  Qn^nuns  no 
Imcqui  adpaganosquoquclcgpnillamcommunigctium  vfu  traftam  ciVt 
dcfendant,pr.vfcicim /i  inccr  nobilcsagatur,  aucinicr  agnacos  cognaios 
projfimos,  vc  inccr  cos  fucce/Tionum  lura  confcrucncur.  lit  ccrte  negan  noi^ 
poteft  quin hac  parte  magna lic  vis 5c  poccftas  confuctudinis,&:  longc  mafof 
qaam  padti.  Nam  6c  rcceptum  vidcmus  longo  vfu,  qucm  tamen  ex  pr^iDai- 
ticorum  crrore  fluxille  crcdibile  cft ,  vt  pactjoncs  iUa:  dc  fiitura  fuccc/Eonep 
dcquibustradamiis  ,pafrimdcfcndantur  fi  patcr  in  docalibus  cabulis  pro- 
inikric  infticucurum  fc  hlmm  auc  tiliam  cx  cctca porcionc,tametli.longc  ma; 
iorc,quampar  iit  adinducc^damijiccr omnes  liberosafquahtatcm  ,idquc 
iion  tam,vc  puco ,  pio|7cet  vinciilum  iiy:iiiurandi ,  licct  vjx  fit  vt  fine  iurcm-* 
ra'!ldo  pai^ioncs  liuiufmodi  fiant,quaiii  fauoic  &,contempUtiOne  ttiatrimo 
iiij,  ncdecipiatur  h  cx  coniugibus  qui.pJaciti  fiJcm  iccutus  »  matrimonium 
cohcraxit,ilon  ahtcrcontraauius.   Ecfi  leujor  fai  c  elt  ratiQliafc  arquitaw, 
quhm  vcccrtiiurisautoricatcm  labefai^aie  dcbuerit.  Eft  enimquod  Jinpu- 
tad  po/Tit  ci  qui  fub  eo  p.ido  acccflic  ad  maujmonium  ,  cur  non  tgerit  po- 
cius  yt  cx co  coiitr.i(3t»  macciiuonij  tcmpore  donatum  cfict  intct  viuos  fimia 
vfufi;u£tu  totum  id  quantum  cft  quod  tcllamcnto  daturum  Ip.patcr  pfoBU«> 
rc^riildcm  eaim  ellcf,  infiq^OvJcc^j^oc.cfiC^c^us.libcr^^U       ncc  legjbiiiA-ii: 
vHa,ficridiccuetur.Uaque  n6n  vidco  qijara£i9}je  aut. quonam  colore  dcfciw 
dipofnntlix  pa^tiones  dc  fucccdendo,liccc  iuratarijLncprxcctquam  vno  il- 
lo  cafu,qui  Lconis  cpnfticutiojic  continctur,idcft,|i  pa6lo  ictuin  fit  dc  hbe-' 
risomnil>u$,cxxauisportionibus,fiuc  cx  tcftaineatQ,fiue  abiiucilato  herc.* 
dibus  habcndis.N^i^in.  &,ex,  ij$  iplis  qui  putanc  valerehas  padiiioncs  de  faturai 
faccelljonc  fi iuiii  '"'^  iin  accc^lltric, lic tamcn  inulti  fijntjuuc, vi  nihdoini  > 
nusfuic  rciv)cab:i> .  .\ .  riutum,^  volu^t^cm  proinJttctnas,ficrcdimiis^»- 
t6mn:>  TejfoHro  dectf  P^'ft(^rnor\t.2i.y  Maxmic^  inquiunt  ,  fi  quinqoe  icitoij 
a^liibiti  proponantur:  Quafi  ex  ealbliejinit;^cjuijilai;ijtdjciQUC  &^<BiJtaic- 
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fiiiUfetf  qao  de  aptmM  ^  futuvx  fuccefnonis  vidcator  ida^m  btuitc^ 
cranences  vtea  conoencio  valeret  iure  fupi-cmar  voluntatis ,  potius  qajin]  cx 

concrafhi  inter  viiu>s,ni(I  i^e  bonis  adiim  lit ,  non  de  hereditate ,  vt  cra<fVac 
crauet.  conf.  ^^^.num.io.pofi  Deciumcbf.ii^.  Quanqu.im  noii  iaaic  pr.fliim  ' 
ego  cocoqacre  vt  conuctio  taQanuervuio:,,^:  m  docalibus  tahulis  \  alLac, 
nec  eo  mini\s  rcuocan  poflic  ab  co  ipit)  qui  vcili  icr  obiigatus  rcmcl  fuic.  U - 
'  Ms egopociils  accedctem,<jui negaut»  lereconfuctud.nem  jiiam e\  quadi  '■ 
ximos p^Mialtckj^ vfo^  6c appiobatas, quam ci& c6ir,unio^ ' 

rcm  intem^^  litocenciam  affitin^CCfKM^^^i^^  J-^-JJ  C^  54. 

Confueciidinisenim  y(i\(c^Mv^iffiiia;^^  noiita- 
fDenvfq0eadt6  fuivalcre  debetmomemo,vcaot  raci'oncm\'incat,autle-*' 
gcn^J.  c.^Md/trhng.  cen/int.cvL.  cdftitutiom  hhoccalulocusnontit>pland 
npnvideo^oiianialioeile  viiquampoi£t.    -  - 


:    ERROR  SEC^NDVS.^ 

Sifm»€mMrumi^mnsMhfentitfMccegmm  nmmimitritftui, 

fmtrt fitpulMt$, 

OLSMT  filic  ctUn  ^pacrjbas  matfimonio  collocantor,du^ 
ccfqueaccipiunt/enontiaiefutotis  fiiccelfionihttsnOmadu 
patris/edeciam  iiiatris,B:acrumque  3c(ocoro9,nullo  vt  plu-» 
rmi^  in  eam  rem  adhibico  ftipaiatoreipiKCer  notarmm,  & 

pacrcm  a  qtiodos  promictitur,vel  numeiatur.  T  antaque  hu- 
iurmod.icnu.itiationum,li  iuraut  lint ,  vis&:  potellas  elle  creditui.vt  prr 
cas  cxciuda.Ui  fiha  ab  om;  ibusruccelTioi  ibus  quibus  renuntiauit ,  cuatr.li 
nequc  macns,ncquc  iiairum  qui  rcnunuationis  temp>re  abicntcs  Fueiut  la- 
uhai>iUo  vUar&couc(Icproponacur.ldver6,no!>tani  propcer  incerpoiitum 
iufiocandomi<|oiim  propiftr  petibn4  }Kitri$,de  quo  fbletlex  pnKfomere  qood 
iKmomcomnMkKkcriqtteproiiliaconltiium  acceperic.  Nam  li  laiiscenoRCia- 
cioiaiAa  clTec  macre  ^iUtaliquQex  fi  uvibus  pro  fc  &  abfentibosomoibosfti^ 
pLilante,l;wct  accedcntciureiarando,placerct  nuUius  ibte  rmxnenti  renun- 
tiationcm quod  ad abfentcs,pr:crcrtim  qui llipuiationcm  iliam  ratam  nullo 
tSpore  habuinent:  llc  njmirum  cocentc  luris  rationcqiur  non  patitiii  vt  dc 
tcrtiiabicntJ<>&:  ignorantisfucceilioneuiieralios  traniigacur :  ncc  loiuni  /i 
Cianhgcnce&  ueproprio  fuocommodocogicerc,(ed  eciam  ii  in  alioru  vcilica- 
cem;^  conn&maxHii^  dtfqaoift  &ooeffiof^e  agictu:  ,(Upulencur«CtSH3fk>&  aiio- 
qui iadttfiecet  vciiiHplisobeilttisaiidtianoin oo^^ gcaciam&db eflee. 
Qoid  enim  ii  ignor^oeiiiUrehaQtiationem  pamiiDC  ie  dccedeCitfiiMfltatos 
vt  ad lucceffionis  fna:  part6 cacico  iodicio  voca rcn t  eam  ipfam  perioni  qEHiB 
lenuntiauic?  tbrcailc  ccftacuci  in  cius  comodu  li  ab  inteiUti  rucociHonc  ex- 
cluiam  cam  e(Ie  fciuillent.  Annon  iniuria  hoc  cafu  lieret  tram  ipii  cuiirs  ab- 
(encis&:  ignoracis  fucceflioni  ((jror  renuntiailet,atque  fcnori  jpiicjuaf  renun- 
tiapitj£t  lanc  rauo  h.tc  tam  cuidens  eft  &:c/ficax,vt  putcm  non  mintlsauto- 
cicacis  liaixce  eam  dcbac  ciim  patrii;ai^a.reuuiitiauoen:,quiiui  cum  matci.» 
fuit fi3«cil!ld,04  onmibus  caiibus^^ctdam  &  iocfimoBbim coftergit  exdb- 
4ttMbca  Iegium<  alwrrin»  ^iKtm<m  riaspgfeogi 
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effe(!hujx  fux  vohviitaui ,  rcruincjucfuiriHn  ay«natioiicTn  in  id tcmpus  qao 

teftandi  Ucultate  coivcedcnda  vfuip.aueat  vci  bum  UgMndt^  quod  ad  caullam 
contraduum  nullomodo  pertmet,/.  virbts  Ugts  lioJe  vnh.fignific.  prorflis 
confequens  cft  qiiod  ml.hereduas  yC.de p^  conuent.  tarn.fup.dot.  vt  heie- 
dicas  non  nili  teltamcntp  dari.po/IiCquiii  nec  fecrcdicas  vil.i  dl  nih  quam  lcx 
ipfaconfticijit  qux&hereiiutem&:  hetedcm  fecir,  lexvcro  heredicatem 
nullam  coiitticiiiiailiveiex^cilamcnio  ,  vel  ab  ipteftico,ron  ctjamcxxon- 
tradla.  Qu^m  ifl  videnJa  (unt  qu*^fcrip<imu j/^^.i^.  Conteffur  c.ip.v/t. 
l^am qixodt nd.Lhere^tasde  e^traneis difcrtc  fcriptum  eft  iicredjtatcm  Hs 
nonniliteftamcntodari,none6  pcrunetquaii  hberis  aut  agnatis  dari  pol- 
(itjVel  adimi  pado  hcreditds.vt  ineptc  (entic  CHtU.Bened.tn  repet.cap.Raynu- 
titis.in  verb.dMAs  h^bens/jltas.n.ioo.c^yicm  miror  in  co  probatum  a  Te^auro 
dectf.Pedem.\S.num.io.in  fin.fed  quia  ilbs  datur  hcreditas^  lege  cciamli  nul- 
ium  tiftamentum  fadum  lic,  /.i.^/ff /;fr.^rrt>.extrancis  autcm  non  nilitefta- 
niento.Ai.lec)  aucem  verum  cft  nccciuiii  "cc  pontificjo  iure  valere  pndlior.cs 
iltas  dc  fucccdendo quantumlibct uiratas,  vt neqiie  ahud  dicendum  llt  ctiaii 
padum  lit  reciprocum  mtcvahos,quam  commjutones.  MJitum  enim  hac 
iiire,vt&:  in  ahisplerifljuc  iuiispattibus  lingularc  iuseit  quidcmita  dc- 
niG  fi  in  ipfoprocii>clu  patliotalis  fada  lit, l./tcet  ig.Cdepa^.^  ita  li  lint  de 
^ubiico  condudi,  vtloquitur  Cacher./upradi_^a dectf.ioo.  Qu^muis  no  de- 
Imc  qui  adpaganosquoquelcgcJi^illmicommunigctiuni  vfu  cractam  eUe 
dcfcndant,  pr.vicitim  ii  incer  nobiles  agaxur,  auc  imer  agnatos  &  cognaioj 
proximos,  viinccrcosfucce/Iionumiuraconietucntur.  ttccrie  negaii  nou 
potoft  quin  hac  parte  magnafit  vis  potcftas  confuetudinis,&:  longc  mafor 
quam  pai^ti.  Nam  6c  rcceptum  vidcmus  longo  vfu,  quem  tamen  ex  prai^ma- 
ticorum crrore  fluxille crcdibile cil ,  vt  padtioues  liU*  de  futuia  fucceflSone, 
dequibus  tradan)us  ,  paflfim  dcfcndantur  li  paicr  in  dotalibus  tabuHs  pro- 
iniwrit  inftitucuruni  fc  fihum  aut  iiUam  cx  certa  portione,tamet(i  longc  mai 
iore ,  qilam  par  fit  ad  inducci^dam  uitcr  oinnes  hbcros  acqualuatcm  ,  idque 


.ilj,ncdecipi 

cohcraxit,ilon  ahtcrconcra,t-tuiu5.   Lcfi  leuior  fa.r.c  clt  ratiolixc  arqujtaDS, 
quim  vtccrtiiurisaacoritatcm  labefailtaie  dcbuerit.  Ell  eniiii  quod  impu- 
tadpoflitciqui  fubeopaiftoacccflitadmatrimonium  ,  cur  non  egcrit  po- 
ciiis  yt  cx  co  contra<3bi  mati;imonij  tcmpore  donatum  ellct  intcr  viuos  falua 
vfufrudu  totum  id  quantum  cft  quod  ccftamcnto  daC].u;um  lc.patcr  pfonj«- 
f^ritldem  euimelIc£,  ni/lq^6,vJ  cCL;^or  cfiCi;dlu$;hbcr;^k^     ncc  icgiljuuLVis: 
vmficn  dicerctiir.UaqM?  noa.vidco  qqaranit^ie  «ut, quonam  colore  defcuH 
dipoflintlix  pa^ones  dc  fucccdendo.licec  iuracar  lj,nc,prxtei;quam  viioili 
locafu,qui  Lconiscoiifticutjoncconcinctur,iJcft,lipa6loi«Stiat»  iit  de  \ibo* 
risomnibus,cxxouisporponibus,(juc  cx  tcllaiiiento,liuc  abiiitd^ato  hece^i' 
dibus  habendis.N^m  ,&,ex,  ijs  ipfis  qui  putant  va|ere  has  padtioncs  de  futurti 
filcccllionc  ii  iufi^raiiJum  acccircric ,  iic  caipcn  multi  (entiuut,  vt  nihikanij 
nus.ruic  rertocabiles  (\4  nywm,^  voiu^utcm  promJccenas,licrcdimiis-<dfii*v 
tohtno^epmro  deaf.  P<id({rnor\t.2x^.  Maxinie^  inquiuiit  ,  li  quinqi»  ttwBj 
a^liit)iti  proponantiir;  C^li  cx  ealbHcmutatc^ujjtta.cij.djtianc  &:i5iiahcaic- 

negoiij 


Digitized  by  Googl 


^4>ECAft.  Itlirr.    £RROR  TI.  ^  ' 

n^0a'}iqaodeagitiir,icl  eft  rutura"  fucccffioius  vidcatur  id  ncflum  ii  tcr  co- 
CEsucxussvteaconaentiovdeieciveriipte^  c^udin  ex 

CDDCcadn  intec  viiios,nin  de  bonis  aStam  ik ,  non  de  hec editace ,  vt  txst&tBc  ' 
cnmti.iMpt^^jmmio.pofl  Decmm cof.it QL]anqu.tmnonfaaJ^pofIiini 
cgocdcoqiKce  nconu6tiofa<^a  intcr  viuos,  ik:  jn  dotalibus  tabulis  valcac, 
neccomindsreuocan  poflit  abcoipfoquivtiliterobligatusfemclfiiit.  H-* 
lis  egapoti^s  accedeiem,qai  nega  ii  v  lc  e  confuetud  nein  illjin  c\  qiiad!  ' 
ximuspatlioiics  illas  vfu  lecepcis  clle     approbaras,quam  cire  con.unio  * 
rcm  interpieciiin  fencentiani  atHimat  cacher.  dtnMaf  iio.nti.  ^.^.^vc^  j^. ' 
Connietudinis  cniui  vfufi|i4e loi  ^ami ,licct noii  vtilis lic autontas ,  non  ta- 
men  vlqui^adk&  ftli  i^deft^tiiSi^llionaet^         radonem  vincac>  auc  lc 
gem/  c -fMdfi  lon^.  ^0/7/«^»  w<d6ft^ciQni  ii  lioc  cafii  locus  non  i\t ,  plan^ 
Rpn  yidco  fuonam  alio  elle  vnqiiam'{o(fit.  .  ' 


E  R  R  O  R  S  E  C  V  N  D  V  S.     *      •  - "  . 

mmmiiiiimtfiui, 

pstrrjhpmlmff. 

^'^^(ffA  OLrv:T  filicT  cum  apaciibus  macrimonio  collocantur,dL»- 
ttltjuc  accipiunc,renmitiaretuturis  lucccllionilnis  r.r.  mtiJo 
pau is,led  euam  mauissftaciuDxjue foioiunj,n uii^  s .  plu- 
cjmilaiin  eamcem  aiUiibiioftipulacorejprsccrnotariuj}),  cc 
paccem  quodos  promKCicur,vel  numeraCMC.  Tancaque  hu- 
ii^nodictftuiuciauonunMiiuraLL-  hnt ,  vis&  poceftas  efle  ctedicur  ,vc  per 
eas  eidudatur fiUaab  omnibusiucceilionibua  q|Dibasrenuntiauit ,  eciamii 
ncque  maccis,neqiiefntrum  qui  rcnuntiatiomtcemporc  abiemcs  Hierut  xa- 
cihabiiio  vllatecuta  elte  proponatur.ld  ver6,no?i  tam  proptcr  interpoiitum 
iuhurandum,quam  prop*i  ^  etiona  patris,t^e quo  lolcclex  pra^fumeie  quo4 
bonum  coii.moaumqueprohliaconliijum  accepeiit.  Nam  li  lalisrenuntia- 
tio  itSuk  tSBet  macre  tiuc  auiquo  cx  ficaciibus  pro  fc  &  ablcnubus  omnibus  Iti- 
pokuitejic^  aGoed^ttaiiBtniando^placetec  noUius-ldie  momen^Mnun* 
ctacioncm  quod  ad  abfeiites,piae(etcim  qui  ftipulacioncm  iUam  ratam  nuJJo 
ii^pore  habuincnciicnimirum  cogeiice iuris  raaone,quxnonpaci(ur  vc  d^ 
Ciettiiab{lntJs&  ignorantisfucccUioneintcraliostraniigacurtncc  foium  It 
tranligcntesuepropno  fuocommodocogitert,fedetiam  (i  in  alioru  vtilica- 
Ccm A' corum maxime  de qnoru  (ucccflio- e agitur,{\ipulcntui.Quonia  alio- 
qui  facilc  herct  vt  iis  iplis  obellet  renutiatio  m  quoi  lun  gratiam  tacVa  eilct. 
Quid  enim  li  ignorancesiiiirenuuciacionem  paui  iiut  ii;  dccederc  intcd.itos- 
vc  adrucceffionis  fua:  paftttadto  iildtciovocacent  eamipram.periona  ipa; 
mantiaiin?to*(&te(famiciin€iusc6modiiiiabmtcftatt  ruooefliiMie  e»> 
chi&meam«dcfinailTcnt.  Annooiniiitiahoccafu  ficret  fjEacciip{t.cnius  ab- 
ientis&:  ignoratis  fuooeflimuibrQCrenunckifleciatqiie  (bcodiph  quar  renim- 
C)a{iit)£t  tane  lacio  ho^c  cam  euidens  c(l  &efficax}vc  putem  non  minikailtor 
titaiis  habecc  cam  deberc  cum  patri  fa(fVa  rcnui  itiatio  efl:,  quim  cum  matri*. 
autfiatti.;hil.u.  omnibus  cafibuspcrjcuiuin  &  incomodum  cmergit  exdu- 
4etidac.al^tumaaitctiiis  finTgmoqccmsfCffoDa:,  quaui  deiuiiCtus  hecede 
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Jibi  ab  jncdULo  faturam  forcallc  cre  iidic.  Nec  video  cur  pacri  po:iiis  qu^ni 
alij  liccrcdv.'beatin  co  circumucmic  filij  fui  ,cui  llipiilaciir ,  autvxorij,  Cux 
incercai:i  ic  ocamquc  voIur.tacem.Nam  qiiod  pragmacici  obiiciunc  pollc pa- 
trem  filioliipulaii ,  ccii  veruni  el\,  tamcn  nullomodoad  rcm  pcrtincccum  c- 
iiimpaccr  hlioftipulacur,nonfiliolcd  libiacquiric  ,cjuoniam  perindccdein- 
tcUigicnr,  .ic  Li  filuis  aut  libi  auc  pacri  ftipularccur.  Nos  auccm  de  ea  paiiis  fli- 

f)u!acionc  cracfVamusex  qua  filiononpacriinsacquiracurrTalc  vero  nnlbm 
cs;es  agiiofcunc,quia  in coquod  pcr  nlium  pacri  acquin  no  potcll ,  filius  pa- 
tri  pro  cxtraneo  cli.Ncq.  mucac,quod  ctii  in  adueiuiis  pater  filij  adminiltra- 
tor  lcgitimus eil.Nihil  •  n.  eft  quod  dc  aducntitiis  tra£lari  qucat ,  aut  quod  pa- 
tri  iusdare  poflitftipul^di  profiliO,cun^  filius  nihilaliud  mbonis  h.ibecpra:- 
ter  Ipe  paLcrti^ fucccflionisniec ca  fj)cs  tati  cil,quq  faccvc dcbcat  vt  aliquidlit 
cuiuscotcmplationc  vidcri  pofTIt  patcr  lcgitnnuseircfili)  adminillratoi.No 
enim  noinc  patris.aut  ius  potellatis,  fcd  rcs  ip(a  qui  adnnniftrada  c(i  cu  pa- 
trix  poteftatis  iurc  coniundta^patrcm  fatic  lcgiiimiim  adminilUatorc.Quod 
ii  ia  cu  ciim  pater  filio  abfenti  ilipulacur, habec  ill^  bona  aliqua  propter  qux 
vidcri  poffit  patcr  ins  habere  legitim;^  adminiilrationis ,  no  eo  magis  tamen 
valcie  dcbet  ftipulatio  illa  renuntiationis ,  per  qua  fiat  vt  (bror  a  ti  atris  intc- 
ftaci  fucceflionc  quadoq;  repcilatur,  quia  nopotcil;  acquihc  oiiisiurc  cenfeti 
ca  rcnuciatioqus  fratnneredc  adimit  foror6,qui  fortaflis  abintcilato  habe- 
relsmallet,qu^m  fratrcsaut  alus  fororcsqua'  norenunciarunt.  Siquidc  logc 
dilUt  vcnunciatio  hxc  ab  illa  qur  fit  patri  aut  matri  rationc  patcrna!  auc  ma- 
ternq  rucccfljiiiis.LocupleciornSqiciic  inteliigiturpater  aucmaterciuusfuc 
ceflioni  filia  (ic  rcnunciauit,vt  a  legitima  quoq'7  fic  exciufa:  quonia  vel  inuitis 
parctib''  recellccn:  ea  vtfalt$  portiotjuafidebita  libcrisreliquatur,paruniqi 
dii^at  ab  a're  alicno ,  quo  qui  folutus  ell  no  abs  rc  tato  ditior cllc  cxilltmatiu*. 
At  fratcr  forori  nihil  dcbct,nec  ea  .ib  intcftato  heredem  habet,  niii  cum  vult 
deccdere  inteftatus,  vc  eos  heredes  habeat ,  quibus  lex ipfa delatura  eft  hcre- 
ditate.Tai^tum  igitur  abeft ,  vt  fi-ater  ob  id  lcKuplctior  IradVus  videridcbeat, 
quod  forori  prjccTufus  fit  per  rcnunciacionfi  adicu^ad  iegitima  iplius  fuccef- 
iion6,vc  e  cotrario  no  mcdiocre  incomcvlum  illud  ei  accedac ex  renunUatio- 
iWjqu^d  fi  inteftacus  moriacur  aliis  relidtis  (broribusminus  forfican  diledlis, 
hac  tamg  quS  praEdilexic,quapq-,ia  pcr  rc%^ntiacionc  exclufa  cft  hercde  habc- 
re  no  potcrit.Ecfi.n.poteft  nuic  incomodofi  velitfacilcmcJericodico  livo- 
let  teftamfitOjtame  nefcitquam  pleruq",  inc6moda  &  difticilis  c^uinctia  m- 
Xerdumimpoflibilisfictcftamcti  fadiohLic  obpenuriatcftjum:huequ6J  is 
qui  teftari  dccrcucrat,  morbo  repStino  opprcifus  tcftamentum  faccrc  nequi" 
uerit.  QuaqtiS  "6  ncgo  poflc  vim  Sc  poteltatS  renuciationis  quantuiibcc  va- 
lidar,fubucrti  quocvicj>  indicio  voluntatis,  nec  ncceflariu  in  ca  rem  efletcfta- 
jnc*tum.Scd  quid  fi  iwrccotrariq  iliius  volucatisdeclarand^otium  aut  mcmch 
ria  repentinus  morbi  cafus  reiiqucrit?  Quid  fr  fratcr  hic  anus  fiicccflioni  ib- 
lor  rcnuntiauit  pacrc  ftipulatc,  impubcs  dccefleric?  Quid  deniq;  h  renuncia- 
lionC  illa  nuqua  rcfciccit,ac  proindc  lufta  crededi  caiilram  habuerit  fore  vt  h 
inteftaciisdcccdcretca  ipfam  fbrorc  hcrcdcm  autfaltc  cohcrcd^  haberct  qu^ 
^oftillius  morte  rcperieturcxclufaperrcnuntiation^?  Hi.n.  cafus  prarcipuc 
lunt,  dc  quibus  dilputamus.  Na  fi  ponas  fratrcm  cuius  fucccflioni  rcnuntia- 
tvim  eft  {ciuilIcrcnuntiaiione,eamq;rata  habuille,n6  negabo  poflc def^endi 
todc  iurc  habenda  luiiuhnocli  rcnuntiation6,quo  li  a  fratre  ipfo  adluhitafti 
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piilatfo  fuilU-ctac  non  propter perfcMiain  autiiis  patris,(ed  propterftjpulario- 
nem  notanj  cuinexgencraligentiumoinmuni  conrucauimc  |^e.iuillum  C\X. 
noc.irio  vc  ab/enci  &  ignoranci  cuil/bcc  Itjpulaii  po(Tic,cx  eaque  llipulatione 
iwkacur  a(itio&  lus acijairacur  ei  cui  itipulacus  Kicnc  .^dumii.odotccuta  le» 
giDma  !a  jhabicione.  Qjare  ncc  aliud  aJiniccendu  pncabocnali  no  paccr  t. 
plc,(cd  tiacer  auc alius qiuhbec  (bpulacus  iic,quia<^c  lurticcrot  loluin  i.otanu 
ItipuJacum  eHe,alio  nullo  incerucniencc  adiniirt  fciliccc  ca  prni;inacicoru  6C 
interprecuin  (entcntia,quain  nos  m  fupet  lore  Decadc  retiKauinuisajiir  ha- 
bec  hui  innodi  pa<Stionesdcnon  faicedendo  j>erinde  conhrmaci  luremran- 
do ex  pontiHcia  conlticucionc ciim  Kracri  Ki^fbic  l'uni,acli  pacri  faci^i  elient.Idc 
cigo  ctucueniec ,  (i  macer  canquam  cucrix  liberoru  riliam  nupcui  coilocans 
liinile  ab  ea  rc  luntiacioncm  in  aliorum  liberor um  giaciam  excorfetit.  Ivio:i 
enim  plus  iuris  haberc  poccll  inacci  ob  cutela, quam poccr  ob  lus  potcltaciA;. 
Et(i  (unt  qui  putenc  polt  Cr.iKrr.fOff/iiy.wnwi.j.cucoriscofenliimix  acccpca- 
tiO!i6  pro  pupillis  liue  pri*(e!iribus ,  /iue  abfentibus  m  hjsrenuntiatio;  ibiis 
fuffijerc  podc.-quod  tamen  cgo  no  putoprobandu  nili  cinn  agicui  depatci- 
na  auc  maLernaheredicaccquoniaextia  ea  cau(am,vtdixinuis,  it  pulaDqnc; 

no  /uiic  acqailictoncs.  C  im  veio  maccrcuttixnoncltapercaeltraciom- 
ris.non  inagis  matiiquim  alij  excrancocuilibec  pernnccciidum  erte  vt  fil  o 
ftipuletur,qaiahacpartevcr(Jexcraneaeft  ,qua:  fciiicet  non  habci;  liberosia 
poteibtc.  Quod  cnim  placet  interprecibus  polle  cx  arquitacc  dctendj  llipu,- 
lacio;iem,C}c  ex  llipulationedari  vtiiem  adiioncm  ob  adtciflioncm  per(oiu- 
riim  ,  cx  l.CiiiHt  ^.y  D  fo/ut.Marrtm.  apertc  faHiim  eft,  Ck  difcrepans  a  prnu i-. 
piisiuris,vt  nosprobauimiis  ltA.ConteU.cap./\^.cr  Itb.i^.cap.ye.x:  l.f  genero  16 
c.de  tHT.dot.ln  co  tamcn  pr.igmatici  bcne  lentiunt,quod  admiLtunt,li  p.itcr 
qui  filiam  induxeracad  pacern.cfr.iccrnxquc  iuccclTionis  rcnuMtiacionem, 
eandein  pottea  ex  teftaincnto  cum  aliis  fratr  bus  aut  Ibronbus  hcredcm  iix 
ftituerit ,  aut  etiam  fubftitueritihoc  ip(bextingui  vim  &:  poceftaccm  rcnun- 
tiationis:quali  mutati  p.itris  volantace,in  cuius  lane  fuiC  arbitrio  ,  ab  ea  re- 
nunti.itionequam  pro  aliiscxcoricratincoiimdem  pniudiciurciiiiic.  Ni- 
mirum  quaiiduulli  p.ttris  notariique  ftspulationcm  racam  non  habucrunt. 
Sccuca  namque  ratinaSitionc ,  cum  iam  cx  proprio  fadlo  lus  qualiCu  habcre 
coep-^rint,fierinonpotcft  vt  cisjus  liludi  patre  aulfcracur ,  quoniamctlip.i- 
ter  ftipiilacus  non  t-uiirct,folatamcn  notarij  itipuiatiorufiiccic ,  vc  diXin;us, 
potuillec.Nec  rcnuntiatioucm  illud  irritam  facere  poterir,q.i6d  foror  nullo 
a  (Htribus  accepto,fed  doce  tanciim  i  patrc,eaquc  fbrtaflis  ctiam  miniis  c6- 
gJuaex  compnracione  paternarum  facultatu,fuccelTioni  fracernar  ii.nc  cauf- 
forenucialfe  videacur.lllacnim  caulVa  ibla  riifficerepoccft  ad  fororcm  a  fra- 
terna  luccdTionccxcludendam  qubd  cxcl^lam  cam  elTe  Iratrcs  vclinc  :  pra?- 
iertim  (i  fiatrcs  mteftati  moriantur :  quo  cafu  non  potcft  locus  clle  exceptJo- 
ni  quat  ceftameco  h<fko  neccllariaeft,niii  curpis  perfona  licinibcuca.  Quani- 
liisenim  li  luris  ciuilis  rej^ulas  fpedtes  ,  nonalicer  poccft  foror  a  tratns 
fticcefttoneotcludi  nullis  tiacricxiftencibus  liberis  ,  quam  li  fadtuin  fiic- 
rita  fracre  ccftamcntum  ,  tamen  cx  quo  pontifici.c  lcgis  Sc  iuriliuran- 
di  autocitace  indudum  oi\ ,  vt  ab  inteftati  quoque  fucccfnone  podit  Icgiti- 
mUsfiiccellbrqailibct  ctcludi  pcr  rcnunciationc  ,  pro  teftato  tabci  dusell: 
frater  qui  tuifatamr  tbroris  rcnuntiauor.cm  admi/ic  .•  quali  qui  in  cundem  ti- 
nem,id  ci\  ad  Jbrore  cxcludcuda  fucnt  tellaturus,mli  cam  vi  rcnuntiationis 
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i'tn7facis  exclufam  exiftimanet.MAteiiiit  fuccefTioiiisnieo  iuciicio,alia  ratio 
cll.Nim  c  nii  libci is  in  bonis dcfiiiidx matris  lcgitmia  fakem  porcio dcl-jea- 
tur,li  hlia  qux  accepta  doLc  a  pacre  rciumtiauit  macerna-.fuccelTioni,  nihii  a 
macre,'d  ell  ex  bonis  maiernis  acccpecit,rme  macci  prjcfcxis  tuit  ,&  conlen., 
ciens  rcnu  ciacioni,liuc  poftea  racam  cam  habuic,  iicgari  non  poceft  qu:n  c- 
iufmodi  renuntiacio  quod  ad  macrem  attinet  ,fada  lit  rmccauUa  :^  confc- 
quenter  ciim  ea  res  maceriam  pr.vbeac  cxcepiionis  doh  qux  luriliurandi  vim 
eneruac  &  deftruic,  facendum  cft  vcl  nullam  elle  rcnunciacioncm  quaii  ncc 
iucacam,fccudiim  eaqiix  nos  in  fupcrioribus  difpucauimus  in  tiha  qua:  nui- 
loi  pacrcaccepcopaceinaf  fucceflTioni  renuciauic,velfalccm,  li  cuni  pragir.a- 
ticis  fencire  malis,cefcindi  cam  pollecxcauira  immodicrr  Ixlionis,  lluc  tii- 
cai  furticere  impctracioncm  abu>lucionis,quod  ego  probabilius  aibicror,  Ci- 
uc  quod  quidam  volunc,rcftiiucionis  quoque  auxilium  in  eam  rcm  nccclla- 
riumcilcc;cdacur.  Tamecllcnimhuiufmodircnunciationi  cancam  v.m  cri- 
buis quanca  elle  pollcc  condici  ceftamenci  ad  filiam  excludenda,  non  laincn 
poceft  earesfufticereadhocvcamacernifuccefnone  pcnitus  fil  aexcluda- 
cur  per  renunciationem,quia  nccjueper  matris  teftamcncum  liccxcludi  pol^ 
lec,vcnonfaluamh.ibcreclegicimxpecitioncm,  aucfalccm  condidiorcm  cx 
luftiniani legc  a  I  legidmi  fupplementum.  Tanco  magis  igicur  admicccndu 
efthocfalcemcafunoiipoirc  valcre  maternx  fucccflionis  renuntiationcm 
quantulibec  iurata  a  filia  foli  patri  ftipulanci  fadam,quam  macer  ipfapoftea 
racam  nunquam  habuericQuod  li  ne  quideni  macris  fauoie  valec,cuius  fuc- 
cciTioni  renunciacu  ert,quanco  mimis  valcbicfauore  pacnsjicec  libi  iJle  ftipu 
lacusproponacur^ldcmq^  procfus  in  fracernafucccmonccradaripoteft  ,vt 
quauii  a  filia,qux  fracerni  fucrelTioni  renuciauic.pacer  fibi  fuilq*>  nercdibus 
Uipulacus  iic,n6  magiscam6  fibiquam  ablencibus^  ignoracibus  fracribus 
ius  aliquod  cx  ea  renunciacione  quivfiuillc  exiftin^ecur,quiarcnuiuiacio  nul- 
la  eft,n6  equide  quall  facla  iine  caulTa,vc  cum  agitur  dematema  fucccllionc, 
(ed  quia  dc  ablenus  8c  ignoraniis  heredicace  paCtiones  inter  alios  fadac  non 
valcnc,llue  de  fucccdendo  fafb?  fint  ecia  cum  iureiurandojquia  ad  pada  de 
fuccedendo  poncificiaconfticucionon  percinec,fiue  de  no  lucccdcndo,quia 
qu6diureponcificioc6firmancur,adhibicoiureiarando,eam  fane  rccipit  in- 
lerpretationem  ex  iure  ciuili,fi  tertii  dc  cuiusjucceftione  adum  cft  non  tan- 
tum  fcientia,lcd  etiam  coleiifus  &c  quidem  expreirus  intet uencrit./.f//.C.We 
pafl.Ncc  coualefcec  renunciacioobid  folum,qubdpacri,quircnunciationc 
a  fiha  firaterna»  fuccelfiom  fada  fibi  fuifque  ftipulatus  fuerac,iidem  fT4ks 
hercdes  exucerinc,  quorum  fiicccllioni  renunciacum  fuit.Pacern;t  liqujdcm 
heredicaus  agnitio  nd  poccft  cedcrc  loco  exprelfi  conlcnfus,quod  ad  eos  hc 
ledes  actinec  qui  dc  \\i\6ti  fadum  ignoranc  in  ea  re in  qua  niii  conlenuenti* 
bus  ipfis  nihil  fieri  pocuic  a  defun6lo,ciim  non  dc  obligandis  exdefiindi  fa 
ftoheredibushoccafuagatur,lcd  deadirocndo  iisherede  n6  folum  prarter 
ipforum  voiuntaccm,led  etiam  cotri  quam  paccr  iplc  ftipulando  fenleritqu) 
vtiquc  iibwis  fuis  prodclle  voluit  n6  nocerc,nec  iis  auftcrrc  heredcnj  qucm 
habcre  quandoque  vcllentJdcm  enim  alioqui  penculum  dc  incommodum 
occuriet,quod  nos  euencurum  diximus  quotics  valerec  paftio  de  tertu  hc- 
reditatefa6^a,vteos  illc  hercdesab  intcftatonon  haberctquos  habcie  vo 
luillet,qu6fque  fortalfis  teftamento  inftituilfetfimiliiun  lis  ad  intcftati  fuc- 
cclfionem  aditum  fupcreflc  acdidiilct. 
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A  c  T  I  o  N  F  s  qiKi!  fiuc  Je  tutura /Iiccedlonc,  qaoniafiinc 
odiofi^lulat^uu'  luiiJmiancij  religionc  rufl.ir.eLur  col.aLquam 
ftr.clUliuic  heri  poicli,acu^Jcaa5  cllca.e^  uicctpicutionea- 
ljquaadiuu4da&.Lndc  Hcquod  ^iiuci^icces£s>  p.agniauu  o- 
VMiuiaaexwjtt  qi»  bonis  pacemis  teiiiuyiauic»  nd  cenica- 
cur  MBuntialle  fraciecnii^iion        fi  bonaulji  fiacer  habueric  aliQde  quann 
^patxeXed  &:li4ibap(bpat(e  jpfe^iiiii,^aeKqttofrvUcrna&Aaitincde- 
iierunteilepacernaA'  ir.uratione  pcifbn2inituturcondit:^bonoruni,/^^ 
CHrAtorem  9 1    \.D.de  acfutr.hered.  Sunt  camen  qui  djltmguanc  ^0(1  Deati 
in  /.heredtt4S.»hm.)i.dg  re  'ul  tur.  an  fratcr  rcnuiuiancisdc  luh.s  boinsaiiitar 
paCcrnani  heredjcacem  a«^icrit  t.^cne-.vt  li  adieric,  non  poiliC  cius  luroi  !>.'pa- 
larc  lieredicjtes  quq  fcmci  iucV(^fuemnt,  lcdq^uenuJ.inodumcxtluiaclt  ab 
beredjcacc  paLcriu  pcr  rcnunciauanem>ica&exciura  fic  a  fiacerna,  Ci : .6  ad- 
icriccikii  vctb  ob(ineac,quod  dixjmos » vt  quaDiu.s  patrtsheies dle  i:oti pi  C- 
GicJ&axni  camen  efle  powc.Quani  iencc  tiam  probac  Deci$tj£x  //ed fi  plMes, 
\o,i*fS9impttheriJa  tmlg^  fHp.fHbfl.\h\  fcnpcu  fi^^o  J^^uboi  vfffiii 
ex  aile  infticotofublticucus  qui&  lic     Hlms  neres  pacri  excjccric ,  ^ou  ptiLlI^ 
fubfhtutu  fcpar.ii-e  liereditates.vtfilij  habeac  pacris  nohabcac.aut  cocra,fed 
aut  vcr.arq-,  nabeic  hcreditaci  debcte,  aut  neiittiuy.iundl^cniiii.niquitjheic- 
<iitas  ca*pk  ellc.Sed  funcilia  loi^cdilTimilia.Kocnjm  cjua:rimus,aii  liliaqir^ 
lenunciaaa  paterna*  luccefiioi.jjpoirit  a  paiernisboius  abiliucrc,»iiv  iiatcrna 
a^nofccce.Ccrcu  enim  cit  non  pulle  polleaquam  iudU  heceditascQcp  t  cllc, 
&L  de  illo  t(a^mus»A.i  eo  miniU  pollit  in  bonia  patemis  quz  fracerna 
{JtA  fiint  (ttccederequb^aliquildo  p^uerna.Bi^ninc ,  quodqi  lipacema 
leuc,ab  iis  nutK  per  renuncmijMiemexcliifii  wpfiiiWjfyr^^tt^>  quarlbV^. 
(upradit^us  Vlp  am  locus  nibilperttnec.Eadcm  nani(|)  ^obitacioeil/kiepct 
viam  ruccellionis  hcre  iitati^,liue  qua  alia  rationc  bona  pacris  ad  fracrg  pcr- 
iicnertnt:5c  vtroijuc  cafa  iicuti  vcrumcft  fadacllefratcri  a,'taraicndu  clt  111 
hacrJsher.cdicatcrcpeLin,<S:  cc)lcquenccr  acquiri  forori  qu^j  IraLernar  fucccf- 
iiom  non  rcuuntiauJcEamqi  (ciuenti^  c^csapcciu  6c  rccepciorc &c  vcuord 

^pnr «liisibilindio magis  pla<ec> an filia  quc  xen«oiiai|i|C<M(9Ki>pna  p^ 
terna  canquilienespacris  pcr  mcdii  firatns  pedbud ,  an  po^iis  tanqu&berea. 
fritris.Pciorccafu  iideflc  ai«dii4i  61ii£tnqui  exclufam  pec  lenunciacionc,. 
quia  licic  veniat  ex  nouoitjre  ^  ptcr  mcdia  perfona  fi:atris,venit  tam6  ad  fuu 
c6mcxiu:iurjs  aurc  regula  di  no  ma  ;is  c\  alterius  quam  ex  fua  perfona  poile 
quem  agcre  ciim  ad  fuu  comodum  ngcrc  vulc ,  nec agcie  cx proptja  }^>criona 
poteft.PoftcrJorc  vero  cafu  luhilprohibcc.inquiut,  quoininiKS  hhacofcqua-  . 
cur  canqua  liercs  fitati:squod  tanqua  iieicspai.Liscok'qui  non  polIcc.S^d  ne- 
oaediAinftioh|efiulu  ptobari  poccli ;  namcdmheMsbecedjsiitbftfes  tc-i 
lMacis,qniddblecioci^nQ|l  imPti^n^fitP^^^      bona  pictezna  po^ 
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A  i  renuntiacio?  Miiiimc  vcro.  Habec.ii.cacicam  couditioiicni  vi  lipius  4i- 
xiiiuis.^i  ics  co  Jem  ftaui  mancat,non  aiitem  idcm  ftatus  cft  poft  accjuiHti 
Cowu  fiaccrna  fiic^efTioiiem,  cini  fuit  tepore  venuntiationis.  EC  cjuemadn  o- 
dum  pacriSjtjui  (ibi,hli6cr- aut liercdi  fuoftipulatus  eft.ea  finedubio  volun- 
tastu  c  non  lac.im  Hlioaliivecuilibecprimohercdi,fed  vc  eciam  hercdis  hc- 
redi  lubaccjuircret,  cx  perfoiu  (cilicct  ac  iure  primi  heredis.  Iti  credenduni 
eft  ncc  patrcm  ipftim  qui  filiam  ad  renuntianduin  induxitco  animo  fuillc  vt 
retiu  itiactonem  nocere  filix  vellet  (i  eam  filio  heredive  fuo  hcrcdcm  ali<^uo 
cafu  line  cx  teftamento,fiue  ab  inteftato  fieri  contmgerct ,  non  magis  quam 
fi  ipic  hcredem  illam  tcftamcnto  inftituiilet.  Et  hcKConfcqucnscft  ei  cjuod 
fupcriorc  capitediximu? ,  non  clle  ferendum  vt  huiufinoJi  retiuntiatkjnes 
iis  noceant  quibusprodcftc  voluitftipulator :  noceretautem  illa  de  quaagi- 
mus  ji  filius  aliufve  quilibetpatris  ncres  cuius  commndo  pater  ftipuJatus 
intclljgicur,  Hirorem  qua:  tenuntiauit  hercdcm  libi  eligere  etiam  ab  intcftato 
prohiberctur.Sin^  (i  nl  a  qax  hercs  firatris  eft  bona  paterna  velic  petere  non 
tanquam  hcres  fiatris  auc  patris ex  perfina  fracris , lcd tanquam  ncrcs patris 
cxproprio  capicc  &  iurc,  certum  eft  audiri  eam  non  dcbere ,  ncc  miniis  no- 
cerc  ipli  hoc  c  fu  renuntiationcm  quam  fifiratri  hcres  non  fuillcc.  Potcft  c- 
nim  eius qui  conucnicur  interellc  fororcm  cx fratris  pociiis  c]uam  cx  propria 
peifoiu  agcre,  force  Ii  quam  excepcionem  erac  illc  habicurus  concra  fracrcni, 
qua  vti  non  pciiier  concrn  foroicm  fi  ill .  proprio  iure  non  ex  fr.itrisper/ona 
expcnietui',arg./.o;mrf{«  i^.D.defiAnu^.l\\i\d  tamen  fuperioribus  obftore 
Videri  potell,  quod  in  aliis  plerifque  iuris  pai  tibus  origo  bonorum  cofidera- 
ri  folet,  vc  euenitcilm  matcr  quac  ad  fecundas couolauit  nuptias,  vni cx  Iibe- 
ris  poftea  defiuK^o  fuccedit  Ecfi  cnim  fi  a  filio  hcrcs  fcripta  lit,fuccedjc  haud 
dubi^  in  omnibus  fili j  bonis  indiftin6V^,camen  defiindo  filio  inteftaco  diftin 
gucndum  cft  c]urnam  bona  filius  reliquencNam  eorum  qu?  ex  pacerna  fub* 
ftantiaad  filmm  perucnerut,folusvlusfrndVusmatri  dcbetur,propriccacecx- 
tcrislTatribusautforonbtis  feruata,eorum  vero  quac  filius  aliunde  quam  a 
atre  habait,plenaproprietas  ad  matrem  pertinet,pro  qua  parte  ad  inteftati 
lij  fucccflionf  cum  fi-atnbus  &:  fororibus  voc ^iux. ^ ur h.ex  teJ}amento.C.Ji 
/ecHnd.nupt. Scd  rcfpodcndum  eft  id  fieri  ex  luftiniani  Nouella  conftitutjor.c 
otiiis  quam  ex  vera  iuris  racione,vt  cx  eo  apparet  quod  ante  luftiniani  con- 
icutionemalitcriuseratj&indiftincfVebonorum  omnium  pra:defiin(iH  filij 
proprietas  matrcm  qux  ad  (ccundas  ti  anlicrat  nuptias ,  omnino  dcfercbar, 
vndecumque  tandem  bona  illa  proueniftent  /.^.§.il/ud etiam.C.eod.  adcoquc 
tamctfi  matcr  a  prrdcfi.in(fVo filio  fuiilet  inftituta.  Nec  fiir^  valdc  icfert  /i  lu- 
ris  rationcm  aut  defun(fki  voluntatem  in/picias  an  fuccedaturjcx  teftamcnro 
an  ab intcftato,cilm  8c  ij  qui  ab  intei^ato  lucccdunt,co  colorc  fucccdat  quali 
tacito defundli  mdKioiimknti  J.^y§.\.l.nfic$i4tMr^. D. de  iur.cfidia/.  Ac  lufti- 
nianus  morc  fuo  plus  xquo  fauens  mulicribus  ccftamdti  cauftam  prorfus c.x- 
ccpca  voluic  fauore  macris  binub2E,vt  no  fit  detcrioris  c6ditionis  quam  alius 
inftitutus  quihbet:  ab  inteftato  aut6  n6  ab  aliis  bonis  cxdufa  ci  voluJt,quam 
qux  a  patre  ad  filiu  perueniiTent,qua(i  mater  qiur  ad  fecundas  tr^fiic  nupdas 
no  ta  liberisex  priore  matrimonio  fiipcrftiiibus  quam  priori  coniugi  iniurii 
fccille  videacur,ide6q;  ab  iis  tSti\m  bonis  filij  cxcludi  clebcat,  quac  pacris  ali- 
quado  fueriit,n6  etiS  ^  caetetis.ltaq,  exeo  iure  quod  no  rationc  vlla  iuris,fcd  ^ 
Maluftiniani  voiuute  nititur,n6  poteft  argum^tum  fvimi  quod  tjahatur  ad 
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propoficadifputacionc.Planc>c]ua<lo<lcp..rcntead  IccuJa  vota  ciarcutc  laiu 
ali(|uid  duunus>ncinociubicat  qui<i  huiuimodi  renutiuatioi.ibus  noti  pcoiii» 
betflcitr libm  qot  cenanDaninc  m  pcme  quz  paienceiob dsftas  damda» 
mipdasanulkaiKAcqaiciAtiirciimEi  tilal^^^  benefido^  vda* 

ti  pcenx  nomine,nonoeDediunsr  fucceflionjsiutejVt  iam  olini  rede  Bactol. 
cU^ataiUifldZfMf  JTtHI^  tll^Juo  fratra.m  fm.oppcfiiiottu  ftimkM  vn,tbL 
quem Ctci^\\tmGutd.P^p.e}HdftAMi,p«ftOldrad.conf.tg^\{^^\sm\i\im  iMud 
ei^jnec  tamcn  minus  pcobabjlc  quod  iilUcm  noftns  placecidem  de  pa-emis" 
bonis  feudalibus  luris  ellCj  vt  Uberi  qui  patcrna:  fucccflioiu  renuntiaiunt  i  6 
idcirco  ab  iis  bonis  llimmoueancut' ,  niniiru  qiiiapropnain  &  leparatani  na- 
tutam  lubenc,nec  funt  omnin^pacecna ,  vc  cx  aiiocum  (encencia  tra^ac  Di* 
li^JLf ^  jiiNik^Scilicet  i|tiifaisquoque  bonisexpiiei^  venuntiatu  ficNam 
expcedarn  cenumiationein  »iliii'iwn  aiubigi  c  ut^Aboqui  c^ip  iuiiucandum 
CX  iocancis  mente  vices  Sciiiiet^iecaaoft£  accip:afi,  non  poceft  ad  ifta pocrigji 
4ieM|uibus  in dubio  vcrinmiieetl non  fuifle cogicatum.  l.qmcHm tunn^ms 9« 
' '  ^DjU  tfa/ifdlhi*im4Ur'Mfedii       uufft^Mfn  ^mfMisdi^  itfmtu 


■      ERROR  QJ-ARTVS. 
■  '  Si ftUL  fHd p*Uri  CHfn  tureinrando  renuntiauit  ab  m ififiitktMfit  in  ' 

ali^juo  pro  /ejTitima  portione.  ' 
I  AS»  O  N'  V  I  M  V  s  fajpiusrenunciationcsiftasdet]uibus.igimns 
quanr^libec  iucatas  n6  impedire,quomintlspoffit  ca  perfb 
\m  qua:il»imtiaaitheresinmiuiabipfb(bpautote.  faiepqs 
mim  cddeniccum  interprctibu$&  pragmaddsomnibali:n<) 
foldin  qd^d  nonfitvetiiimitc  hoc  adii»aut  de  hoecadi  cogi- 
tiM#tbt£pore  (juoittcetpofiu  fuit  tenuntiatio^ied  eti4  quia 
fiercc  alioqui  vt  noccret  ftipulatori  reniintario ,  qnar  prodefTc  tanti^m  ci  de- 
beret.  Qu[a.n.abfiirdiiis,qnam  i\  quis  dicac  Ibjnilatorc  ,  qui  renuntivitionem 
excorqnci  do  id  cgic  vt  libcriore  habcrcttelUdifacult.it^  hocipfo  mii.us  li- 
bcrani  habcrc,&:  pvohibcri  nehiiam  quarrenutiauit  poffic  inftitucrc  fi  id  ma 
lit}  Necfimile     qnod  rupec.ca.dicebamus,  ante  luftiniani  noucllam  coftt- 
tutibn6,de  qoa  m  AviAk»ix  ufhmmiH*  c.  dtfec*  nttpr,  noii  potui(|e  matri  qu^ 
ad  (ettitidavotac6huola(let,acquiti  pleno  iuie  pToprictat6boncirfi  fili)  prar- 
defuncli.quadui  alij  ex  cod^  matcimonio  liberi  fupcre0cnt.ld  enim  raciontf 
ill5  habebaC,qubd  no  cantilm  mntris odifi  vrgeret ,  fcd  etii  fauor  hbcrorum 
rupcrftitum,quibus  vtique  mater  (ecundas  amplexa  nupti.is  iniuria  fecifiet. 
In  propofito.iute,ncqacodiu  vUum  eft  mulicrisqna.-  rcnunciauit  ,qua  tanto 
fauorabilioTcm  econtrario  etVenccclIedt,quantoodiofioreft,  &:  a  Icc;itimo 
rucccdcndi  lurc  alicnior renuntiatio,neque  fauor vliusalioru  qui  non  reml- 
ttaiuncvcriidkicis  oondidoniseffe  debeaitcinuito^actifltipttlacore,quam 
fcnonciado  nulFa  ptx!cein(!et.Emergit  tamen  dnbitacfo  riec  inelegSs,  nec  le- 
uisTnomenci,ii  filixquztbhQntiattitpater  aliqujdvermfnihium  teftameiiti 
letiqaerit  pro  legitima  porcionc«  tolioc  ipfi>  cenunciationi^poceftas  vlqac 
adco  cxtinguatuTjVt  pbnic  filia  perindc  agere  ad  (ap^cmentii  legitimy,  adi 
nunquam  renunriaficc.Sicenim  prngmatici  vulgo  p(irant,fecuti  Roher.Aia- 
fMntnam^^ii  inter Italos pragmaucos  nominis,t/iy^.i3.»«.z6.quaii  pcrmic- 
tentc  eoin  cuiusfauorem  facta  fucrat  rcnuncn^io,^  ip(i  fenuciationi,  vt  ita 
dicam>cenunuante.Quam  (ciicentiamegonuiKiudpotui  vetain  putaK:.  Ixii 
-    -  X-iaj 
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cnim  non  dubico  it.i  iusell^vc  hx  renu»ciaciones  locuni  duntavaclubeant 
tjiiod  aJ  llicccirioncm  i  tclUti ,  nec  exdudanc  renuntiantem  a  pctitii  r.c 
coruiii qjir teUamenco relic^arunc , aut alia  diipolitionc, vtpoce qux  debi- 
ta  lint  e.\  noua  caulla ,  ad  quam  e.>cccndi  ncqucac  pnu<»  fada  icnuntiaiio  e- 
tiam  mrata  c/tp.ci.m/intcr.de  refiunttdiiON.  {  rcnuntiatiocnimiuiiumct;am 
qu.i  quis  habcre  fperec ,  uuclligi  dcbecex  caulla  de  prictcrito ,  vt  nollri  lo- 
quantui' ,  non  iteni  cx  caulVade  lucuro,  nili  cumid  cxprciru  clltBArtcJw  tn 
!.fiv\orry^.Diki.adleg.Ikltamde  adult.  S<c  ad  l.^ui  Roi7m\ii.  §.dMo  fratrej 
deverbor.obUgat.)  Noii  polUim  camen  jncelligcrcqua  ratJoneadm»ttendum 
litvLex  voluncatc  tcltacoris  plas  debeaiur  renuntianti ,  quam  tcllator  ipfc 
cxpielljric  ,  aut  cur  tcltjmcnco  fublatum  dicamusvinculum  rciiUnciacio- 
nis,!  lili  ad  cam  vlquc  quaiiCiCacem  auc  porcionem  c[i\x  ccAamcio  rcl:dla  eft, 
argum  /.;./). tejUment.mtl.  Vulgare  cnnn  noftiorum  brocardicum  cl\,]i- 
mitaum  caullam  limitatum  producerc  ctfcckum  //w  agris  i6.  /).  de  ac^jktr, 
rerum  domm.  Qiiamquam  cnim  fdonoftris  platercquo.i  mihi  difpicetjcum 
q;ii  paccr.ia:  auc  inaccrnic  herediCaci  rcniuiaauit  ruTiphcicer,nullo  acccpco, 
aiic,  qLiod  hac  pircc  jdcm  clt ,  acccpto  ahquo  quod  non  Iblcac  in  Icgiiimam 
inipucari,  ix"c  in  cam  caullam  dacum  lic  vi  impucccur,pol]c  nihilominiis  le- 
gicimam  pcccrc,cai  (cihcec  noi)  ccnlcacur  rcnuncialle  ,  nifi  /pecialem  eius 
fccoric  mciuioncm  ,  vc  ilh  aibicrancur.  Actamen  li  lcgitima'  quoquc  rcnun- 
tiatum  licjl.cec  proimnorccjuariCicatequam  qua:  adicgicima  ruilicuc,  con- 
itac  intcr  omnes  cancam  ellc  vim  renur.dacior.is.vc  nec  lcgitimaE  fnppJeinf-  ^ 
Cum  peci  poilic.  Teftc  Dtdaco  inypart.relelh  cap.ejuamHts.i.x.vumer.xpaMt} 
Mnte finern  de paH.in  6.  In  lucro  igitur  ponere  iciiuncians  dcbcbic ,  li  quid 
ci  pr;ECciCj  vcl  cx  ccftamencojvci  cx  alia  volur.cacc  obucneric  ,  caque  acccf- 
/lonc  quancacumquc  taiule  iJla  ctic ,  coiucncum  cum  elicoportebic  Lon- 
gcque  oliaratio  clt  li:ppJcmcncj  lcgiuma^  quod  cx  ccllair.cnco  dcben  d:ci« 
cur,qu6Jquc  condidtjor.c cx  celtamento  pccicur  ,  ctiamli ceftamenco  non 
fucric  relictum./.oOT///wo^  ^c.Cde  ino^c.tefiam.ld  enim  iic  quia  ei  cui  teAa- 
torminus  reUquic  quam  pro  lcgicuv.a  rehnquerc  dcbueric ,  illud  quoque 
ilebccur  quod.  rehnqui  oportuic,  nec  tclictum  ftiic ;  ac  iilix  cui  proptcr  re- 
jmnciacioncmn;iijldcbcbaturnon  potcit  vidcri  minus  rclictum  clle  cjuira 
debcrctur,ob  hoc  fol  um  quod  aliquid  ci  pater  rcliqueric ;  nili  forcc  idcm  eft 
plusdarcquam  debcos,  <5c  mmusdaie.  lilud  iane  non  ncgo  poile  iuiiuran- 
dum  icmitu  ab  eo  iii  cuius  gracium  prad\icum  clt,  vc  docct  Bart.in  I.  Labeo, 
D.deturetur.  poft  Accurf.  tn  /.  Adigtrcde  iur.patron.  Scd  nego  icmiirum  di- 
cidebcre  lurmrandum  cjuo  fullinebaturrcnuntiatio  ob  hoc  rolum,quc<i 
aliqui.i  pro  lcgicima  rclidum  liccj  qui  rcnuutiauit,  uiiipro  caquaiiCJta- 
teauc  porcioncqux  rcli^a  cft.  Proea  ioi^c  quaiiutate  aut  portionc  faccor 
rullam  prorrasicnuucjacjonishabendamcircracionem:ice6que  haberc  fi- 
]jamdct>crecciaab  jnccllacoqu^cumqucpaccr  ci  reljcjuicin  ccilamciuo  mi 
niU  rolleiini:  quod  &  cradicu  cil  a  CuiU.Bened.tn  repettcap.Ra^nutins.  inver. 
duaihabens filias^utner.i.'^^.^  itjo.  Nam  ex  a£tu  eciam  nullo  dcclaratur  vc- 
Juncas  /.  vltima.D.dc reb.  eorum  tjui [ub tutel.dr  curatqr.fitnt,  Qupdcumque 
aucem  voJuncacis  indicium  fufficic  ad  hoc  vt  rcdcac  les  ad  cauiiam  Jcgicimx 
fucccilionjs,  argum./<r^.y/  vniu  ly.^.paUw  ne  peteret.in  fvu  D.de pa^.  Ad- 
duntnoftri  ahum  elle  cafum,  cjuo  rcnunDacio  no  poflic  lureiurando  coniir- 
maii^  fahcct  ripculs  Hiiaiurauciacic  n6rcnuuacur4:Priuscnini  iuramcncu 
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pxei»iaseftnonroliiqaia&pdiis&<iero^acoriu  c{V,iecletil  qiua  congrnit 
mh  cointiifi.  €4,umi*^€dfjittMU^*B}arJ$  mrtm,  BeneJL  MMMm,290$ 
Hociprum  canien  lU  G  pcius  iufiocitidum  pcxditum  tic  in  vtilitacem&  in 
manibus  iiicfius,B4ld,iif  €4^,vepiem. Mdfin.de  i»reiMr.&:in  jiuth.f0cramii9t4 
^mbernm' ver.vUeriHS qudtro.C .fi aduerfvenduAiGvn  fi  is cui  poftenotc  loco 
iiirarur,  piius  ailuir.mJumcolranuni  non  ignotct,vt  m  d-cap.jnre/jclh.Mio- 
qui  dccipcrctur  idcm  Malduu  tof.  cnm  €outM^^  de  mr(tur,0-  tn  l.p fradium» 
mJin,C.deiur.dot. 

•  ERROR  QVINTV  & 

X>«  dijenntiftligitimt  pertioms^^ua  d*fimiutsibm/jr  mm  fmt  . 
sifetndenttifm  dehtitr. . 

-^^'  ^^"^-y^^,  V  N  T  qui  intcr  lcgiiiiram  portioneni  quac  dercendcubiis,& 
eam  tjuc  alccndciuibus  dtbctur,diftereritias  cjualdam  confti- 
^         tuantjfcd  aljj  aliaspro  arbitrio , ego nulia  aguollo.Prmia  il- 
i^y^^  lacllquamBattolttsayqoaiMloaadidi(,nlegiuti)aque  deC 


:  quam  Bartolus  ayqoando  aadidi(,n  legitmia  qu^ 
oendenubus  dcbctur  cis  Bcltiiqaciidaik  titalo  inlbcutio^ 
lu^liniani  Neu.il^.t/t^im  dgnf^iiU^i^mfc.  §.4/iud^ofim 

jMjp«iiiiiWiii;Qo^vec6alccndentibus/)uocui:^  poOic,id  eft 

cciam  legaci  ^utfideicommi/]T,3ut  quo  aho  cuiilnodi  cx  N  oueliiS.De  trient, 
er /f OT/^.Sed  iampridem  cxplolahxc  ientcnua  cll,quoniam  pollerior  lufti- 
manicorticutJoqu  vlibcrorum  tauorcinduxit  vt  lci^ltiinam  mlbtutionis  ti- 
tulo  ijsichnqiu  i.cceilc  litjiccurducam  mieiprttationcin  qux  magjscom- 
niuuiter  ^robataen:  in  d.§  aUud <jUOfue  ca^iuiumaillud  quoque  cxpieillm  c6 
ftitui^yt  idem  oauunoiu  leg;ttim«  aibehdemibits  sdinqpenda  ooicn^  o- 
poctait.ltaque  non  inlaoec^  quidam  ex  inbetpietibosdixit  mimii  A  qnbd  in 
tmomui)do&aro6lilfiK)n.inoeneistamicum^icntcntiam£iam  /equatur. 
Quod  camen  incerpceubusfes^  omnibusplacet  vtramquelcg^'niamtjiqu( 
delcendentibusquam  qux  afcendcntibusdebctur,  inflituiionis  titiilo  rclin- 
qui  dcbere,vereor  nc  non  lit  vcrum,  de  c]uo  fequenti  capitc  vidcbimus.  Se- 
canda  diftcrenciacll,qua"  pracinaucosquamplures  autorcs  habct,vc  legiti- 
niam  qu£  dcrcendcAtibus  dcWcur^iis  celiiiqui  neceilelicin  c<jrpuubus  bo- 
lumim.EaBi  m6  q4^ailcondaBf.ibiiMi»ffiqat«MnqBi  in  pecunia  ntlm^rata 
vcbooain&miiiacorifaoeolur.ScdneqQendcoa^  £t  iurc 

di^dijaJititAUaie.vctere  pocuic  fitfis  iSSs  ad  excltKkMi&iiiQfficio&qnca»- 
U  legidma  (luf  poicnci  iioe  liiiauqnaquomodo  iiakt  qaoquo  ciculoseli*. 
^elIec.iUiueinpccunia,liue  in  corponbus  bonorum,  tanien  ex  luftrniam 
conftitutionc  in  l.fctrnus  \6,irepletiortem.C.de  inpjfte,^.^eneTa\ner  mduiShjm 
cll  vc  legicima  m  corjHjribusbonoru  daii  oporteac,  adcoq-,  lcgitimx  iupple- 
mentuiCumq^exaLijsciufdd  lufbniani  colticuuonibus  appareaccandc  ijiu 
Fguone  eire  voiuillc  m  ca:cciis>  icgiums  qua-  .ucci^ccibm &  das^qu^defc^ 
defipbusdcbewatf^iulcft  «cjaopo^cfiijci  Mnc  cidifkreotii  pkcuil^ 
6^0^  neeciBpihls  pcagmacias  probatuc»  ied  iis  UMi  qulco  miiiilsiapifii^ 
i|B^pia5.rapiil Bii Yidentar«Tcrua dttfntntia  illa  zdSettam.pcMdc  um 
liKCcdcndopcrqaod  filioacaBdodatnr  apetitioiic  icgpdm^  in  Donis  parcnl 
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tiimprcMfas  iniprobatu  liciurcciuili,rec  nih  iuriiiuiadi  rcligioncfic  vincu- 

10  c.x  po.:c.rici.i  leg^dehrt^datur.  PaiiVum  vero de  non  lucce.iendo  per  tjuod 
pave4)s  prohibeatut  lcgicmil  peterein  bonis  hlij,valcJC  etia  iurccuuli,  nullo 
iicec  acccdcnceiureiuundcj.  ropteicj  qiiod  ,inquiut,  fauoiabilioci  luic  dc- 
bcatur  allcndcnciuni  licicditas  defcendei-itjbusjqaam  delcei  dcntiuni  alc6- 
denttbus.Dclccdentibas.n.dcbccucliercdicas  alcc;  dcnciu  cx  voco  ctiaparc- 
tu!u :  Afcendencibus  vcro  dclcendenciu  concra  vocu  parcntu  Tola  milcratio- 
nis  vmonCy/./crtptoj.^.vIf.  D.vnd.lihen  itia  etft  i  j  n.dt  woff  tcfl.l.vlt.D.debo. 
<^.ir/?;7.Sic.n.ratiocinauu  Dtducut  Couarr.adcap.efnamtits  depaSl.in  6,§.j^.nu» 
i:).NIotus  ex  l.\.%,[iparent.D.fi  aparent.ejuts  manu.fuer. \hi  Vlpianu  sTv  ribit^ 
Si  parens  vcl  accepcric  peciinia  vi  hiiiicnianciparct,vci  viuus  in  eu  hliuspo- 
IUm  qjaiuu  fatisclt  cor.tulcnc  nc  uidicia  ciusir.qu:eccc,doii  cxccpcione  pa- 
crc  rcpcllcndu  ellc.Quaii  ver6cia6Vct  Vlpi.iniiseolocode  inicainccrpjcrcni 
&  hliupaitionedcnon  luccedenco.  Ei  camcnnihil  apciciusdlquain  iliud 
vidcre,duos  ibi  calus  proponi.  Prior  jIIc  ciLli  parcr.s  pccunia  accepcn t  vt  H- 
iiii  cmanciparct.Quod  li  tacluin  lit  equu  far.e  cil  rcpcill  cum  cxccptione  dc- 

11  li  contratabulas  hlij  bonoru  polleihonc  petat,  no  quod  in  accipiendapc- 
cunia  dcliquillcaucdolomalo  vcrraiusellc  dicipolIit,vtvulg6n«  IItj  tradi- 
<lcrunt,contca  tc.xtu  in  /.  vtrum  turpcm  ioj.de  verb.chltg.l.vit.  C.de  emanap. 
/tber.Scd  quoniainea  bonorCi  pollcfliopatri  datur  in  pr.Tniiu ,  &  rcn  uncra- 
tionc  cmancipationis,<i./.i./x/»^*»rtf/7/.f«w  tnanum.  Prarmioautc  itulloorus 
cll  port  emicipationc  ei  qui  pccunia  acccpit  vc  cmaciparcc.  Pricmiu.n.aD  i- 
nicio  accej>ic  paccr  hoc  ca.Cu,i.etuJf  'y§  f  ^uis numoj.  D.debon.Uifertor.  Alccr 
cafiis  cft  h  poll  cmancipacionc  viuus  hlius  ,  id  elt  inccr  viuos  cacum  in  pacrc 
contuieric,quavcum  racjseftne  iudjciaciusinquicccc.  Quo  cciam  cafudoii 
cxccpcione  rcpellcndus  tllpawcr  ll  poll  iilij  inortciuagcre  vclit,non  aliaia- 
tionc  quam  quod  videatur  ci  viuus  lilius  ptouidille  ,  necncquun)  fit  patrcni 
bis  idcm  coi iUqui,iioc  cll  dcbi tani  icgibus  portionem,  licct  nuilum  de ca  te 
padkum  inccrccllcrit.  Quomodo  dicimusjli  centum  aurcorum  dominus  vi- 
gintiquinque  alicui  dedillct,  ac  poflca  inftitutoeo  hcrcdc  icgallecdodrantg, 
nihil  aiiud  fub  otcalione  lcgis  falcidia'  confccucurum  iicrcdcm  ,  quia  vinus 
teftacoi  ci  prouidille  \\^c:ii\ivj.cum  ejuo  ^G.^.vit.cr  D.ad /e^.faind.Ncc  :n  fi- 
lio  diucrfum  cll  li  ius  vctus  fpedtcs  ^  6c  pona.s  filio  donatu  a  patrc  quatu  fatis 
eft  ad  quarcam  liue  mortis  caulfa^hue  incer  viuos  qu;dcm,  fed  hac  caiue  con- 
tempiationc  vt  in  quartam  liabeatur  aTg.d.§.vit  (fr  ijt  fuando  ^.§.c^ ge»era/i 
ter.C.de  tttojf.tefi.l.PapinMnus  8.§./?  ^utt  mortu  cau/ia.i.Jino  mcrttj  15  D.eod. 
Qua:  donatoris  m6s  in  dubio  pr^fumcda  eft  quodcs  id  quod  donatur,fulKcit 
adinofriciofiqiierclam  cxcludcndam.Vc  quod  Paulus  lcnplit  ith.^.fent.  tit.^. 
^.j.c.i  qus  maicr  vma  donauit  fiiioin  quartam  non  imputaii,incelligenduni 
iic  eo  cafu  quo  ad  quarcam  illa  non  fufticiai  :c.Etli  non  igiioro  interprctes  1 'O- 
ftros  nou  aiicer  hoc  admiccer»  quam  li  adie^uni hc pa&im  dc  116  fucccdcn- 
dojVtex  comuni  ommu  fec6cia  crac\:ac  Gutii.Benea.tn  vetlt.duaj  habcs /i/tai 
»«w.i4z.Sixlmoiiet  mequod  fcriptum  dl  md.§.vit./.cum^u9.  ad/eg.fa/cid. 
Idquc  Vlpianus  ipfe  in  d.§./iparenj  non  oblcur^  innuit  ,  cum  ponic  cantutn 
donairefihom  pauiquacum  facisdl  neiudiciaciuspacer  uiquictcc ,  ac  pro- 
inde  in  hanc  caullam  fiue  exprclla  h ue  cacica  volucaie ,  quauis  nullo  addico 
pado  dc  no  fucccdendo.  Uiud.n.fatis  eft  donacion£  non  cile  limplic6,(cd  ob 

cauC- 


L.  hji  i^co  L/  Google 


DECAD.  XllII.  ERROR  V. 

cauilam  luie  exprclluiii  luie  cacicam  vc  in  legiciinam  imp  jtcCa:./.  ^uontano' 
neUa  Z9  dJ.Ji ^Hando.j)'<!:  ^eneraHter.  C.de  trtoffic.tejiam.  Dixifi ius  vettu 
fpeEies^  cjuia  c  Am  Kodic  cx  lultiniaiii  nouell.  J15,  dc  qiia^pra  diximiis ,  &  ex 
recepuillnna  noltrorum  lciueiuia ,  ii  camcn  vcra  -lla  ell ,  ii.lutucioius  ciciilo. 
rcliiitjui  le^itimani  neccllc  lic ,  cot.icquensell  iuh;l  prodcflc patn  vt/ccurc 
telhotur  qaod  forie  incer  v.uos  aut  morcjs  caulla  quainum  ad  kgicimam  /a- 
tis  elt  filiorclrqncntjiuTi  cum  pra-terea  autniftiiuat,  auC  adicda  lullacauHa 
cxheredcc ,  o\m  olim  fufficcrcc  vc  cxhercdarec  quamuis  jmmeicncem  dum- 
modo  lcgicimam  ci  rcliquilTetjVC  fcquenci  cnpite  diccmus.  Eadcmqucta- 
tio  Facic  vc  illam  Vlpiani  fcntcntiam  qua:  extatin  d.§.fi parenjyhodLsj^oi- 
rjftam  cfTc  putcm  poltcaquim  noftris  placuic ,  adendenribusquoquc  ficut 
defccndcncibusrelinqucnJam  cllc  legitimam  titulo  inftitucionis  >  &:poft 
fublatas  alia  luftjniani  nouefJ.confiir.n^.de  hered.ai  tnte^.ventent.di^ctcmiis 
omnes  fuicatis  &  anaiicipationis.Nam  licut  hodie  petinderuccedunt  ab  in- 
teftatocmancipati  libcri  atqiicfui  hercdes,pcnV.dcque  inftituendifuntjaiK 
adiedka  caulla  exhcredandi,vtteftamentum  valeat.ita  &  viciflim  iphparen- 
tes  inftitueic  coguntui,aut  adicifla  caullsitxheredarc.  Perpcram  igitur  acce- 
ptuscft  locus  ille  Vlpiani  abiis  omnibusqui  in  ca  fjiccie  padum  denofuc- 
ccdcndo  intcruenille  arbitrantur.  Et  (ane  vtroqiic  cafujid  cft  iiuc  dc  alccn- 
dentium,  fiue  de  deicendcntium  lcgitima  tradletur ,  eadcm  vrgct  ratio^quae 
pa<fVum  dc  non  rucccdendominimevalerc  patiatnr  ,  qut)d  iuri  fucccdendi 
quiapublicum  cft,&:  ex  legc  duodecim  tabularu ,  priuata  padionc  dcroga- 
ri  no  1  ^ofCiz./.vff.  D  defnis  drlegit.l.iHs pMcum^^.D.de paQ.  Ncc  minus 
pro  parcntibus  quam  pro  hbcns  faciunt  aharetiam  ratJoncs  ,  licctminiis 
gcrmana:  ,  &  accclloria*  proptcr  quas  noftri  putant  improbata  ellc  pada 
de  non  i^icccdcndo.  Aiunt  enim  candem  caullam  eilc  dand.r  qnar  eft&  a- 
dimenda:  hcreditatis ,  vlt.  I.  <fuod  per  manusiQ.  D.  de  rur.  codiatl.  pe- 
nult.  $,  1.  de  cofidic.  iriRit.  /.  j.  §.  condiito  de  adim.  legat.  Pa(^to  autcm  non 
polle  dari  hcreditatem.  Lhereditas  C.  depall.  conuent.  quia  ncque  id  con- 
uenit  lcgibus,nequc  fieri  potcft  linc  lcgibus.Addit  Bart.  in  l.fi (juts pro  eo.D, 
de /7i^««/^prohibitum  eilcpadum  dc  non  fuccedcndo ,  nc  qa\\s  nu^dico  prx- 
(enti  concentuSjVt  fieri  fblet ,  Futura:  acque  opulenulHmac  nereditati  rcnun- 
liet.  Non  fatis  red^.  Nam  ncc  paupcriorfitqui  Ipcm  hcrcdicacis  num- 
quam  forcafns  defeicnda:  omittit,  l.auodautem  6.  D.  ^ua  infraud.  credtt.l fi 
fponfus  y^.fimaruus\^.Qrfe<f<^.D.de  donat.tnt.  vir.  ^  vxor.l.  nonvtdentur\ii, 
l.non potcRvideri io%.de reg.tur.ncc opulcnu  fidcicommifli incertum  ,  mo- 
dico quin  &"  nuUo  accepto  rcmitti  vetitum  eft ,  /.  i.  C.  de pa^l.  l.  de fidetcom- 
mtjfo  II.  C.  de  tranfaU.  l.ejuottes  11.  C.  de  fdeic.  Et  contra  non  co magis  va- 
letpaikCi  de  non  fuccedcndo  quod  acceptamagna  quantitate,pcrcxiguqhe- 
reditau  renutiatij  proponacur.  Legeseium  quae  hiuufmodi  padb  improbar, 
ficutindiftincte  loquutur,&:  generalc  habctration$,ita  &  indiftindcdebfit 
intclligi.lnccrcafiquidfi  eft&:  cinx  in  lingulamomSta  augeri  vcl  minuipojP 
(xi  fiuurar  hercdicacis  xilimatio,  cilm  no  nili  ex  tcmpore  mortis  hcreditas  x- 
ftimctur  /j.^  i.D  de  hered.vel ail.vendit.Scd  tam6  etiafi  rationc  hac  Barco 
li  |>ro  vera  probarcmus,  apparet  no  miniisci  vrgere  pco  parStibus  quam  pro 
hberjs,vc  per  pad^u  de  no  fuccededo  a  petitione  legkimae  (ubmoucri  r.6  pof- 
liucQuoa  autfi  obiiciturdclcedSciuhcreditatesno  debcri  aIc6d$tibusexvo 
to  ,  redrolaracione  miIei-ationis,turbatomoctahcatisocdiriC  ,min6siaii^ 
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ad  twn  p«tinct.Nani  qood  ui  kgitiinS  fpedbt/ufticit  vt  eadem  ratio  pieta- 
tis vteettpro  parenDbus,qu:r  pro  liberis,^  /.-^w  ^(^17-  ^-^'  woft.fiamJ.l, 
fcrtJroy.^  vlt.D.vnde  //^er.Ou. en-m  agic  qucrcia  inofficioli  telianxno  luic 
•ex afcrndci  libus  fu^fme  de  dcfcendenubus.  eo  colore  a- :c  quali  telUior im- 
pius  fueric,.idc6quc  huiofus  &  demens,qui  m  tclbndo  picwas offacia tttlH 
roaxiroi  cxcoicndapiunemufccic/i.Z).<i^w#/C/?<<rw^  • 
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e  p  Rfl  H.BN  b  ^'TV  H  vulg^&notatur  ab  incerpretibos 
fczc  omnibi]slfiicri|i$auchcnucaf<lqfacper  luibaiaaicodicd 

;  fpatnr  fuiu  copilacor  no  in4}l»gens,qu6  1  Cc  ipfcrit  m,4uhtjio- 
\Htfi*m4  C.de^infff.rr^m.^^ioniHma.  lulhiu.inj  lcc^ecaunim  elle 
^     vc  leu-tima  qu.e  ohm  rcmpercracquaica  poitioms  ab  incclla- 
tocontinf^cncis  ,  hodie  •  cio  pronumeio  liberorum  vcl  tiicnscil  vcl  fenijs, 
rclinqui  pofllt  qui)tunque  cituloliue  lcgatijfiuc  fidcicfiini/Ilaut  donatioiu* 
tam  mccr  viuos  qaaiu  morti3tcauini,aut  alioqiiolfbeCl«lifi5«rcJEx3r«Mft 
8  Dttrtcnf.&Jcm»Jf.  Putaiiteidmc5ieri  ,poReffiocetufti^itAnicadtittitio- 
n^qua:  e«a£inJ\r«»dfcn5.cuiiitalu$ell,  n  ckm  de dppeiUt.coinofc.$.MkKuU 
auo^Hf  MpimAniw^longoaliter  caotum  ellc,  &  concra  i utis  vcoccisracionem 
inducVuTO-vtlegitimam  omnimodo  inlhtntionis  citulo  relinqui  nccelfc  (it, 
non  foliim  fidefcendcntjbus  lcd  etli  afcendctibus,  .idcoquehatnbus  ni  fuo 
cafu,id  elt  turpi  pcrfona  inrticuta ,  debeacur.  Hanc  cn)m  comunem  nofiroru 
fencetia  eirc,ic  vbique  ceriaru  tecepuiTnna  refcrcprpbatque  jdntonmsTef 
fAHr.deaf.pUcmot.^^.pofi  Cajhef.fn  d,aMthjt«mjfinuLfmm^^  alios  innume- 
rosquibus  cumulandis  nonotwwoinmachai^fuflidwMoiifity  omnei 
ex  vnius  cius  Noaella:  u5.veriH$',  buJB  fani  tn  hanc  t6  n6  oUcucaeflcHien- 
tar.  C6ftituiteniinlttftinia!io$«oloco  vt  nonliceac  pacri .  velmatn,  auo.vcl 
auic  «  filio.  «otnCfiQies  acdeincepsinfenor  s  gradus  libcros  prxiei  :r.,v«l 
cxhrcedesin  fuofacerc  telUmcnto  , nec  (\  legibus  debitnm  portionc  iis  reli- 
qOKinttitulolcgati  aut  fideicpmiffi  aut  alio  quocnrque ,  lcd  on  .nn^o  cogS- 
njTauccos  mft.tuerc  auc  iuHa  cauifa  adicda  exhercdare.  Proinde  nulia  (aus 
iufta  fubhllcncecauifaexhercdatio!-.Js  ,  confequcnsell  vtnon  aliccrvalctc 
icftamcncum  poflic  quam  li  hlius  ai  legitima  inllicucus  proponatur.  Afo- 
qufnon  facilc  djcipoifct  quidnouiea  confticutroncIoUiuixnus  mAwdi&u 
Nam  &  oUmittius  vetascfiparatomfiiiile  certuiD  cft,  vt  qnamuislegitimi 
qoocunquetkdo  tclinquae  liccret ,  inftitnitamcn  fibum  aat  cxhcredari 
ncacflceflret>vtt«4BBicncum  ioce6dum  credciecot;  Nonenimqu^po- 
teratde  <nicrdainofiiciofi  teftamenti  ad  tdtamcntum  rcfcindcndum ,  quin 
priusconftatetteftamentuipfo.iirevalere,ritccpc&  rollcnr.ncr  factil  cllc: 
Cquidem  rumpi  refandiqne  nuUomodo  potuiHcc ,  qund  nuilo  lurc  yakiiirct 
*    l.lojf  tviufl.rupt.^  iYrit.fiEl.tcjhl.VMci  carrera  auie  telbiiictupiu  foiiennia 
■    prmn-j  illud    pr«c  puu  capat  erat,Dc  fuis  hcrcdibus  mftitodadiiwdiie- 
tcd;indisJMU€rc4ttrap,&pafDMidKr,&pQjHmm  EgOl«meil6dubilO 
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lulbniaiu  qux  vu)g6  il\  hanc  rem  crcduncur  apci'UHiina^pr«riercin)<ui  §.  hm  - 
aHtem  ahas.y  c^erum.ihli.NpMelAiyfed  tam&i^abea  rauonc  qu£  lu(biaaiiu 
ipriim  mouiCjVC rouam 6:rrecc6it]cucione.lcaquc  nontamcoriLra  interpre-' 
ces  iijc  diTpucandu  nobu  cric  qiiam  concra  lultiniajiu,/ed  e\  ip(b  luUinjAiib 
coniundlaca  iuris  racione,quam  &  luUinJanusipreprobauit.Nili  mali^  lu* 
Ibnianuin  lic^ncerpcecari  vcid  confticiicticquod  cx  luris  ratioue  conlbcucne 
dcbuic,pra'fercimciim  verba  non  repuguenc.Nequeenim  ea  iK>uellaiUagK 
luftinia^us  vcanccriorcs  lunscum  vcteci$,Ciim  noui  legCA  qtia?  de  legiuma 
extabanc  abrogec  auc  emcndet,ftd  illud  pouijs  vc  nouuin Jus  faciacqucxi^ad 
ordinaiidi  tcltamcnci  caullan^  lpc<ftec.  Nam  ciun  iure  vecere  lic  obtincrec,vt 
fccurccellacus  vjderetur  paiec  qiu  HliiOti  Ikcc  immeicntcm  exhcrcdallcci 
dumodo  legicimam  poruonem  ipliqnocunqueciculoreljquil{et,qucniad- 
modiim rupcriore  capice  acugimus, quia&  ratisfecetac  iuiris  (oHennitaUi^f 
lio  cxheredaco,&:  pacernx  pictaci,rcii6U6Iio  quaniuis  cxheredato  iegiuma 
portione  qu;c  inoHicioli  tclUmeniiqucrelam  cxciudcbac,Iulliniano  dtirum 
iiimis  Sc  iiiiquum  vilum  ell,vc  pr^ctcxcu  legium^  porcionis  reli<Slje exher^a 
ri  h  patrc  aut  pixtcriri  ^  macic  impune  pollec  hliusqui  cxhcredacioi^is  caur> 
fam  nullam  admilillec.Habccn.cxhcrcdacionclcioquam  inhuni^  nocam  ex 
impiccacis  confciencia,qiiam'  nocam  pccniiiario  iegitim^  commodo  auc  aiio 
quancumhbec  maiorc  ^(timaci  lai  inuultoluni>L>«:  ijs  quibus  iegiunia  debtt* 
retur  inhondlum  videbacur.  PlScuicitaque  lui^iniano  ha<5tcnu5  iurivcten 
hac  pacte  derogare,  vc  ad  validiatcm  tellamenciiipii  fulHciac  qiiod  ohm  fuf 
ficiebatexhcredacum  clle  fiimm  a  patie  aut  ab  auopacerno,  velpr^cedtiunii 
macrc  auc  ab  auo  matecno,ciuus  ucut  i>c  matris  pr^cntio  halx*tur  pioexhc 
redatione/cd  om nnio  necellc  (ii  aut  u^ticui  rilium  aut  adjecta  caulla  caquc 
iufta  &  ab  hcredibus  probar.da  cxhcrcdan  :  Id  ni  fadum  (jt  tcftcmentu  ipfo 
iure  non  valcac,fed  perinde  nulium  lic  acli  fiiius  qui  inftacutusno  cft,neccx. 
hcredacusellcCjCameril  lcg«tiinaporuofiuelegati  liue  fideicommiffi ,  aut  a- 
lio quocumq-, ciculo ei  reli<aa  eilc  propojiaiu^.Cui  con/cquci^s  eft  vtne  fiifB- 
ceredcbcatjqubdlcgiiimarclictalitcituio  inftnutionis ,  (i  non  practcrea  fi, 
lius  cx  aliqua  alTis  p.irte  inftitutus  lit  Certum  namq-,  cft  mftitutum  ex  rc  cer 
ta,quoucsalij,vnuspltirefvecxalIefcnpti  funt,pro  iegatario  habendum  cf- 
(Cjidcoq',  ncc  hcredis  lurc  cenlcri  vliomodo  pollc  l.qHottej  xj.C.  de  hered.  inft, 
Quid  autem  refert  an  in  re  ccrta  filius  inltitutus  fic,  anin  icgitima  potuone2 
Siquidcm  Icgiuma  poruoics  certa  cft ,  non  lolijm  quod  ad  quotam  attinct, 
quar  certa  iegibus  conlkicucaeii,  fcd  cciajn  quod  ad  aflbmauoncm,  quoniaea 
porcio  non  hecedicatis  quocaeft,(ed  boncHum,  ciimnon  ponatur  cms  rauo 
nili  didu<^o  <cre  aheno^quod  ipfum  tamen  hejccditatis  partcm  colbtiut, quia 
hereditasnomeuiuriscltnoncojrporum  lUtlingulorum  aut  vniuerforum,/. 
PapinianM  S.§.fuarta  autent.D.de  inofficJ</}am*i^^ ffi^o Qiosf accte  luftinia- 
no  debuit  pater,<Jui  fiiium  in  icgicimadui?ca>ac  infticuiCjquia non co  miniis 
yerum  eftjhiium  nunc  jn  ie^cimainftjtucum  exnuila  heccdit|itis,  idcftherc 
ditan j  a/Iis  parce  heredc  eik.  Cum  autem  non  in  hercs,cxhercdcm  cum aut 
prartericum  clle  neccftc  clt,  nam  intcr  fuum  hcn  dcin  &  cxlicrcdem  medium 
ah^d  nuUum  eft,  /.tn/hu  n.de  ltber.(i; ;«>/?^.Poiri>cxluftiniani  conftiiuuono 
nuUius  D}pmg4iji.5(l  <;j^efeda*io  qu«  caulUm  Roilaui  habcc ,  quam  ncc 


ij4      A  N  T.  F  A  n  R  I     E  t  ll  R  OR.  P  R  A  G  M. 

adieftaiti  cHe  fufiicefec^ii  let  fttfta,id  cfl  ab^Aiaw  ijs  {oih  i^dns  eadem 
coilJticiiciopria  iulfi$'habtfH'  \  nde  igitnriiifc-rb  celbmerrtatrfc*oinnia, 
qujehixlieHenrdlci^tA^^qliibiisrnftlHiirilir  filius  in  L^t?i  \t  aitt  qiiantita*c 
prooinni  legicirtiar  iure,&  a  tcliqiia  herefttatc  cxOindiVnr  rwlta  cxh:tfda-' 
tioniscaulla  adtcda,  n6  niagisvalercpoflct^trahi  Irfilittshic  ifullbnuido  itir: 
fticiiciis  ellet  ncc  exheredatus  Eam  linlrif^m  ii"iftrt6tforem  luris  rano  rct^ui' 
ric  qu?  Hlium4)cvcdem  |-'aciAC,&  (WtietjLi^i.t^^  ^  r  nliquam  hA^dicari]  al- 
iJspattehiipfVtrjba^JlJnoniier^gua-rt-fiac  vt  lei;  j  dataiat  l6t'o  habtatur. 
Aiioqiu  dicendivTi^^ifiAtfiiberorutii^ibd^proculfebitS  lulUrifaiius  atrrtnm 
voluitjd  concratfJo  fu<lfc  nrth^i^\utilm,'ade6cjV"lrt'«'a re  qux pr.Tcipni  erac  mfti 
mcnci.Neq  iccniAttredenduiiielt^octJilffolim  ptlticin  fic  Lcllari  vt  fil-um 
in  icgicima  prtrcidticinlbtucfet ,  heiedc  vcr6  al/um  cx  toco  alle  adfci  ibctcc. 
Namicotdiafrc  vnl  dato  <fjni  fi^rt bWiero  [^ttcit ex  aiicfdd  alTis  par te  Hliu? 
hereF-c^  vidcrctur?  C  \m  ergo  neq.  herej,  hcq.exhercs  dfci  poHet,  hoc  vi:u 
fupetenit  vc  prfe:t^ntu^d»iwtur,niiobltatc  eoquNd  1n'lcgici|inacllk  inllrtu- 
iu5,no  t^- '  'is'q(!a 'ii  e.;p6^'cioipfriegdca  atrt  pcvHieiWmiIllimrchi>afuillcc; 
Pra:ic  L  .  i  i  cnjiti  Hlium  imis  alicoLe^iiKcipnJcanctir  ,vc  pluribus  lodsmo* 
nuimoSjrtGivcum  cuius  meiiti<^ imlla  iif  tellamcnco fatta  iit",  (ed  qui  nec  tn- 
fticucus  tuic  ncc  cxhcredacus,tamccll «H  legacnm  f  ueric,quin  Hc  cum  qui  infti 
tucus  dt  auc  cxheredacus,li  non  eo  mot^o  quo  oportuit, inititutio  vcf  cxhcrc 
daiio  tadta  lit.  Dicesfieri  non  pollc  vt  non  lit  heres  qui  eft  inftitutus ,  idcoq. 
fihum  quiin  lcgidmapoitioneiitftitntus  eft,  inca  quoque porcionc  hercdc 
elle,ncc  proinde  quicqnam  dc  cxlicrcdacionc  tiaftari polle ,  di  ficri  neqr.c.-ic 
vtidem  licfls:  hercsCkcxherei.  Ec  non  nim)rumeftq:iod  luftiiiia  ium  autpo- 
titls  Tribonianum  iuris  l]»^  imperitilTimum  fefenit ,  (i  folam in  reccrta  ii> 
ftitucionem  rutticerccxiltimauic.Scd  relpondeo,  quod  dicicui  ron  pollc  Hcri 
vt  heics  non  lic  qui  clt  infticucus.ad  cum  duntaxat  pertincre  qui  in  hcrcdita 
tc,aut  quod  idein  clt  cx  ccrta  partc  hcreditatis,non  ctia  ad  cum  qui  in  rc  ccr- 
tainltiiutiiscft.Non  enim  jnfticucio,{ed  hercditasipfa  folacftjqu^'  hercdem 
<uat.Obitdqu<^nimirumconft)^tui  necelTc  fuitvc  hcrts  infticufus  in  re  ccrca 
pfolcgacano  habcretur,ciUvip?o  liefcde  hal^eri  non  poflet'  Alitcr  cnim  po- 
licoiurc  eii<niret  vt  ciurdcm  reidiioefl^nt  hercdcs,  fdcllrdomini  in  folidu, 
isrciiicesquicx  alle  rcripcuscilcc,c^tVfi  in  coro  afle  c(5cincacur  quicquid  eft 
in iiereditate,rtcmqueisqmincertailii  re  cllei  inftitutus.  Non  cniin  dici 
poteft  tciiatofc-m  qni  irtltittii<i*aliqnoin  icccita  aliimi  herec^tMn  fchbit  cx 
allc  tranliie  ad  dupondium,liue  inftitutio  in  re  ceita  prcTcedat,Huefct]uatur, 
quia  tum  demum  fictfar?litu.s  ad  diipondiaW,'  ci^m  explcto  priiii0  allevid  cft 
flut.coco  ailecoplcto ,  anc  iii  duqdecnn  vnclas  iilcer  hercdcsdilkflHit^iinfti- 
tuicur  alquis  tfK  dlccnusalTis  p.\ftc'.Nou6fiquklent&  fecundo  afli  necdlaut» 
cnbaeiidtimclk^msd  ex  piimoddibari  amplius  noii  potclV.  At  mfiitutio  in 
re  ccrta  nihil  hal^ec  conin>uac  cum  jnfticucignccx  afle  a«cx  cerca  alTis  par- 
cCjqiua  num^uam  inftitMtas  e^tc  cerca  habccur  pro  fcripto  cx  ccrta  nartc  af- 
fis-Ex  ipf  autem  allc  not^  nili  vnaiilo  cafa  qiio  folns  lit  inftitiHus,id  eft  nul- 
lo  hcrcdc  aut  ex  totx>  allc,  aat  ex  afii5  pattc  fcrjpto /.!.§//  ex fiido.  D.de  hered. 
wy?</.vtdicciiTOs  \m  \%tHctYer«m  vktmn  Decadif /ci^uen^is.Nin-i  Ci  ponasTi- 
riuminllianiHr^cx  fundoGomclianOjScmpronitimmo  e>!  femiflc  hercdi- 
taci$,nctno  anibieit  qiiir  Scm^tonius  foius&  cx  toto  iille  hcrcsiutiirus  llt, 
Titjus  vcco  cx  nutla  pacccCiim  igitui'  tcftator,  qiti  6^  heredt idiquem  cx  alle 

fcribit, 
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(vTibicA  aiuim  u  ccru  i  'l\icuu;>r>on  Ki«:irco aJ:  H)|>i->.  <><|^/r;H\(j^e  MnL\ir 
gatur ,  confcquens  ncctilari^  ht  quo<d«ljximus  vc  iriiivuvu:»jlict)tfs  tjiKfr 
ncc  hcreshoc  .afu  ciicJ,ncc  hciejisloco  haben  polJii,  >^ai  o<ju.  euvj^i  iii- 
cou)ir.odunul>ud&:  ahlardumjquoJ  euciuuri4  uixi,iiiu$  ,  vtciufcieni  rciia- 
tio:ic  dijo  linc  hcrcdcs.  Qm)d  crgo  lcgataii  j  loco  habciidusck,  non quid^  cx 
funimoiurc,c:tm  ahud  lit  qucm  mlttui  in  rccerta,;ihud  \er6ci  lcj;atun»c(^ 
ic,red  bcnigiia  luris  intcrprctationc  nc  dcfun^ki  voluntas  intcrcidat  ,qu^  (e- 
cundAni  ha:ic nitcrpictationcm  ertcctum  commodc  fortui  potclL  Obijcics 
Forcallc,  Nonco  minus  abfurdum  illud  /cqui  vteiufucni  rcj  duo  m  folidum 
domini  circ  rcperiantur,c]uaJoijuidc  lcgatupcrmdc  rcm  legatam  facjc  iega- 
tanjijtrc  hercditas,hcredis  rcs  lingulas,/./^'^^//»!»  So.de  /egaf.2.  Egd  vero  nego 
cufccutioiicni.Nain  quod iceatum  el\,ncc  in  her|ditatc,ncc  hctedisellc  aut 
vnqtiam  fuille  intcILgiCui- ,  lcd  rcda  via  tranlka  teilatorc  iii  icgatarium,  /.4 
Tifto  Gjf.vtMfwrt.  Lcgatumcnimcftdclibauo  hercditatiscumcxeo  quod 
alioqui  vnhicrlTim  hcrcdis  forcc,aljcui  coliatuni  quid  tclUtor  voIint,/./r^4//i 
eil  delthatto  1 16.  de  le^at.i,  At  no  limilitcr  cjuis  dlxcnt  inlbtutionc  iii  icccr- 
ca  alio  cx  ailc  f^r  ipr.o  cllc  Jclibcjationc  hcrcdiiatis  li  iicrcs  cx  ca  rc  fcriptus» 
pro  hrrcdc  habcatur.  Cur  .n.  dclibcs  cx  hereditaJDe  vt ei  tribius  qucm  he- 
rcdcm  laccrc  vclis?  Imb  vcro  nccellccft  vc  in  hcrcdicacc  llt,ade6quc  vt  fit  be- 
rcditas,li  quis  hcredcm  ca  ratione  fien  volct.Hoc  itaque  admilTo  &:  probacQ 
de  quo  ambigi  non  potcll,  qubd  11  .ftitutus  cx  rc  ccrta  alio  ex  allc  fcripto  nec 
Kcres  dici,nec  pro  hcrcdc  habcn  pofIIt,lcd  tancilm  pro  legatario,  iufero  filiu 
qui  \  patrc  inllitutus  cft  in  rc  ccrta,aut quod  hac  partc  idc  clle  lam  diximiis^ 
in  icgitima,nihilominuspr.rteritum  dici  dcbcrc,llucius  vctusjnfpicias,fiue 
nouuni  &:  lulliniancum  confi^quentcr  nulluni  &:  iniullum  fmllc  ^am  o- 
lim  ,  & cllc  hodii  talc  tcilamcntum.  cnim  cxhcrcs  non  cll^is  li  nec 

heres  fit,yroculdubio  pritcvitus  elt,conuenitquc  hac  in  re  mter  ius  nouuin 
&vecus.  NcclufUniani  conftitutio  quxomnmm  ^orum  quibus  Icgitiina 
debctur  audlum  ius  voluit  in  caulla  rcftitutionis  vei  exheicdauonis ,  potcft 
libi  conftate  fi  hanc  admittat  interprctationcm ,  vt  pro  benc  inftituto  hodie 
habcatur,quiolim  prjctcritusdici  potuillct.  Nam  cx  concrario  fecis  lu- 
ftinianusvt  filjus  immcrenter  cxhetcdatus  ,qui  oUm  pro  ricc  exhereda- 
tohabcbatur,fiinodblegitimama  ptrc  quocunquc  rehtii  ticuJo  habuif- 
/cc,hodie  habcndus  fic  pro  non  ric^  cxhcrcdato , &:  confequentcr  pro pr^te- 
rito,  eciamfi  fcmillcm,adc6que  fi  volesdodranccm  hcrcd^uus  aurtcrac  pro- 
pcer  inftitutioncm  fadamincerta  rccuius  «ftimauo  dodranu  hcrcdjutis 
rcIJ>ondeac.  Quia  non  qu.Tlibeccxlicrcdatio  fufficit  hodievt  oijmadjm- 
plcndam  hanc  teftamencj  fbllcnnitatcm,fcd  talcm  elle  neceflecftqu^  cauf» 
fim  cxpreflam  habcac^  quidcm  luftam  qualis  ccrccclte  non  poteltexhecc- 
daciofilij,qujdei>arcntcnumquam  malcn.erituscft.lgitur,vtc6cludamus, 
iion  aliter  hodie  lccurc  tcftan  poteft  patcr  aut  maiei,(fi  luftinianc^  conliita- 
tionrs  rationcm,potius  quam  conftitucionem  jpfim  fpcdtcs)  quam  fi  fihuni 
cx  vnaa  aut  femucia  alif^c maiorc  auc  minorc  nciedicarij  al?isportioiie he- 
rcdcm  fcribat  :  qaocafuquod  legitima'portionidecrit,rupplcbiturvcique 
pcr  condidionem  ex  luftiniani  lcgead  fupplcmcntum ,  fi  non  aliundcid  ii- 
lius  habucrita  patrcfiue  Icgati  liue  fideicommiffi  titulo  autaiioquocun- 
qucJ^oftquatn  enimluftuuaaexconftitutioni  ineo  fausfaOuiii  fmt  ^  quod 
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fiLuscx  aiiqna  vel  minima  aOis  partici.Iaherescft ,  no  curac  luftin  aniis  quo 
ftire  habeac  lilc  legicim4,clunic«iiS  mtegra  eam  hal>eac,aut  habcrc  polTit.S»- 
cui:  c  cotrano  iion  faLishc  rajcioni  qua:  luttinianum  mouit  oh  id  (oliim  qu'  d 
filius  femillcin  autdodrantcm,im6 8c  (i  volcs  vn  uerfa  dcFunftibo!'ah.:bcac 
ex  inllitutioiic  in  re  ceica  ,  li  hii  js  ille  iiec  hcrcs  lltex  inilitutionc  Fada  in  af- 
(e,  aut  aliqua  jflis  pavte,ncc  anfam  exhcrcs  f'cnptus,vt  contingic  quotics  eo 
cx  certa  re  inft  tuto  ahuscx  alle  aut  ex  affis  parce  infticucus  inucritur.  Ncc 
nie  mouct  quo  .  ab  intcipret  bus  obiici  vidco,  inftitutionis  tJtuIum  honoia- 
biliorem  eircquamlegati.  Idemm  tdmobtinct  cum  quiscxinftitutionefic 
hcresperhereditatem  ,  quiapleniorc  iuredeleruntm  hercditacesquani  lc- 
gaca,vc  aUI.y^./ed etp portio.dt  legat.prAfi.  At  la  doaiimus  hliu  infticutu  hc- 
redcm  ex  rcccr.  a  nihiloiragis  aut  hercde  elle  i  aut  hcredis  loco  haberi  opor- 
ccre:quia  nec  polletcxco  iurc,id  eft^carqua  ex  re  ceria  hercs  lcripcus  ea  rcm 
cojifcqui  li  non  interpretarioncfauorabili  pro  Icgacariohabcrctur.  Non  ie,i- 
turei  hononfi^entioreflc  potcft  ticulus  infticuiionisquar  i'6  valcc  canqnain 
inliiciitio ,  qu^m  lcgari ,  cuius  roliusiureinfticucioclctcndicur :  Adc^unc  pra- 
gniatici  poft  ir.terprcres,cflc  e*tia  viilior6&  comodiorenihlio  ;nfticutioncm 
cx  rcicrta  quam  lcgatiim^proptcr  lus  adcrefcendi  quod  habitnrus  cfthhus 
aho  herede  \\Mz  ex  allc,  (lue  ex  aiTis  parte  fcripto  (e  abltinete  aut  repuuiante. 
Sed  yjsh.jncqtioqueofnnion^  no  facile  probamus  ,  non  ob  id  /blum  quod 
vix  fit  vc  ins  adcrefccndi  vnquam  locCi  h.ibeat  inter  eos qui  rucccduni ex  di- 
ncrroiurcjfcd  eiia  qdia  oim  inftimtus  cx  rc  certa  iam  inde  ab  initio  legaia- 
ri  j  loco  h.lbcacur,  ncc  tafukn  vilun)  viilc  habcai  inftitutio  cx  rc  ccrra  qiro  va- 
lcrcpofllt  iurc  infticutibnis ,  no  magJs  ficri  potcft  vt  ius  adcrcfccncii  habcat, 
quam \\ vcrbis  legati ci  rclicla rcs fuiflet,  vt  alioloct)  fli|ius oftcndcn  ns.  Sed 
ct(i itaellc  admitterem.mhil  tamen  ex  eo  infcrri  poflct.Qmd  cnim  ii  de  luic 
adcundi  nihil  tiadari  poflit  hcredc  fcripto  fe  immircei  tc  aut  adeunrcr  Quts 
ncget  hoc  filtem  cafu  pro  herede  habendum  no  ellc  filium  ex  rc  ccrta  infti- 
tutum.^Atqui  pro  cxhcrcde  multtS minus,nec  li  r.on);natim  a  relrqiia  heredi- 
tate  cxhercdatus  lit ,  poftgiTam  luftiniaUo  placuit  vt  exhcred  itibtjux  certam 
cauir.m  nulla  expieftam  hnber^ro  no  fid:ahabcatur.  Illud  ergo  rehnquitur 
n6  foldm  inuitis  interprctibus,fed  iiuiicoetia  luftmiano,  vt  iv  prA*ccritus,fa*- 
ciacquc  nullu  i3c  iniuliii  tcftamentu,  tarhcth  ex  mftitutione  ilia  iii  rc  certa  Ic- 
gitima  incegram  ac  loiige  plds  quam  legicimam  llt  confecutus.  Ita  fict,  vt  li- 
beroru  iusdiminuericlultiniainis  cumdceo  augendo  ctigitauit.  Fecitcnjm 
vt  hoc  falcem  cafa valeac  ccftan)frcC,in  quo  filius  reuera  prarccritus  el(: ,  quoJ 
aljDqui  non  valcret,CMmtan'en  idvnum  libi  propo/icum  elle  dicacin  d.i, «- 
#<VHw,yt  a  |^rerttibu«f  &:  libcris  irtiuria  aufix^racds:  pra-teritionis,  5c  e.xhcreda- 
tioi^is.  Nifi  malislultinianum  fic  intelligere,vt  filiu  qui  non  eft  cxhcrcdatus 
ita  demum  habeit  pro inlrituto  , non  fi  m  lcgitima aut  alia rc certa ,  (cd  il  iil 
aliqua  afljs  partc  fit  infticutus,quocunque  tande  titulo  legitimam  accepcrit. 


ERROK    SEP  T  1M\  S. 
De  ^uertia  vioffctofi  tejiofnetiti  hodufnhlt^ta^ 

fRVM  inmodum&  intcrprctcs&:  praguiaticasoxagitatilia  qu^- 
.•c.o,An  6c  quo  cafu  locus  hodie  fit  querclac  inortiGioh  tcftamcnti. 
Difticiic  naquc  vidctuc  cafiim  repciirc  in  quo  locus  ci  vliuseflc 
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po/Ht.  Auc  cnim,  iiiquiurA',  tiims  prjcccricus  cd^  auc  inittciiCiis  auc  cxKecxis)- 
ws,  Si pr.<cecicu5,  co.iliac  incer  omucsHc  lani  oiim  {K>i)-p<>cuOi^  vaiere  ceiio^ 
mencum,&  hodieiiuiiiusinomcnti  c(lc.Siiiillicucus,ec>an^(i  i  on  ni(i  in  nu- 
U20  viio,nonhabccqnerelam,c]aia  cog  cur  agcie  ad  litpplcn.cnttini  condit' 
ilione  ex  lege  lultiniani  in  l.omntimdo  ^o.Cde  maff.te/^u.  Si  denjq".  exhcrcda^ 
tas  ,  vel  cxhcredacus  eib  nulia  adic^a  caiilla  cx  m  quas  lLi1hni.inusiuitasri^ 
voluic^auc  aJicClaquidi  caulHi  aliqua.fcd  no  proluia,{<c  vtroiHscjfu  nulliui 
plar.c  mometi  cit  exhcrcdatio  propier  npHeilJi  coN/hiHfianem  riJ.'ie<j|Da  proxii- 
me  diximuSjVC  cuni  de appelUt.eognofc^  ahud ^/<«^«#»ri*^r«//rw,cxnt.rcd.icio 
aucem  quar  non  ricc  facla  ert  pro  nulla&  non  fadta  hdbeCUr putau:rS.§. 
non  efHtHis  D.  de  hon  pojf.  conrr.  tahHl.  Sin  cauira  'li^  hiltd  &  a  ceft.itorc  adje^ 
dta&:  ab  hcrede  proba.aeft ,  fieri  ccri^  nequic  vt  querciain  ino^R<?ipli  tellaf- 
menci  falius  habcar,  qui  iufte  meritoque  cxliere<fectis  clV..4rji  tic ,  vc  nullo  calo 
dcmothcioccltamcnco  qucrj  poflc  yideacur.-  Idquc  inag/i  o6munitCT  pfO- 
botum  cll.  Quod  camen  nc  probare  podim  illud  facic,  quod  liiftjniainis  l  ut- 
]ibi  rcnbic  iublacam  a  le<juCrclam  inofficioli  cdl^inei*!!!.  Neq  enim  id  ^kx- 
termiliiirus erac ,  (i  1  ultulilfet ,  vt  fJcc  illc llbi  placcrc adcoque glori.iri  qunf- 
tics  aliqiud  c*>nllicuicquod  a  iuiis  veceris  raiionc  abiiorrcac.  Et  vcib  tot  u>* 
tafablacaelfequifcxcaiit  adluic  m  Pa-  dcclfis  ikinCodii^^nullaiir^anvfCTli 
i^cUconll{Cucioiic,haud  Atlii^ipeo  Hidicio,  creieitdur^vc^ 
taxat qusrcndas clt  nicji^skixillun?  querclir  nccdTaiiuntvu^Cr^poflic.  Pwto 
aucem  polle  iion  vnum  n»lum  cafum  fcdpluresrcperiri  v&rillum  quidem 
inprimisliexhcredaDo  fada  lic  incetcacauffa'<;x  iisqu^luHinianoprobaiT- 
cur,{cdqu»  tamen  ab  heiedc  pn  N  - J  i  (it.  Idjpramcnimntnialuitjniani  ie- 
^e coiuinecor,  vt  ptQbare heres  a^o..ic  caufTam  exhered.iciohis, ci^m  ant^i 
l.berorum  oncii  Ihaiml-Mfrctjvc  (enon  ingrawsfuille  pivabarene  A'A/»rria8. 
C.detnofjic.te/^itfnNufiixc  QiViit^^weceiXc  elt  here^em  elle^utti  ceitii^jftib 
-fcriuai<ieft  |jriufqi<imjd  |>robiwi<ttbi'usiph  irrogctur  ;^ufn:w]iievllircoii- 
tradicendi  caullam  aliam  liabere  poflit  is  concra  qnem  fil!U5agic,qOamqiiia 
liercs  eft :  illud  ergo  praecederc  necellc  eft  vc cd^amcntum  ipfb iurc' valeac Sc 
liibliftat ,  ahociai  ex eo  hcres  efle  nemo poflec.  Quod  (i  aliqiKindo  valuit  ,  & 
lubfticic  ,cxc6quefldita  herctiicaseft,  neri  cert^  ncquit  ,vcnifl  eoietcilIb&: 
rupco  locus- vllus  liac  filioquicxliferedacus  tiut.  QuoHlodo  .lutem  niiipcr 
qucrelanvinolhcioli  cellamentf  re(c»ndr  teftamenrum  poterit?  ^Jam  quod ex 
icccncioribns  nfMTnulh  coitinlinifcuntui  nouum  ncfCio  cpfod  rcnhediuni  a 
luftiniano  induifVum  ad  huiufmodi  tcftamentum  rclcindcndum ,  &  vt  co»- 
ftitucioloquJtur,euacnandum,  cgo  quale  (ic ccrt^  i'on  incelhgo : nec  rurfeixi 
video  quid  nccellc  fuerit  nouum  vllum  remcdiuiii  induci  ciim  veius  fuffice- 
rct,  iam  inde  a  prima  iurifprudenti.r ,  ideft  a  prudcntu  interprecationc.id  le- 
gemduodecim  cabularum  ,vtegoquidcm  cxiftimi^  comparacuhi ,  qucrciise 
icilicetinofhciod  ceftamenthciiiuseifi  hulla  fic  incr^tio  apnd  luftiniaiuim  co- 
ta  iik conftitutione,  id  camen  propterca  fadum  videripqtcft  ,quod  ccrtum 
iuseflecSc  omnibus  cognirum,  nonnifiperquerclam  moffitioli  ccftamcnti 
-  refcindi  pofle  ex  caufa  cxhcicdacionis  paternx  vei  pra-tcritionis  ir.acerr.:c.ce- 
iftiimentum  quod  ab  initio  confticillcc.  Quod  enimnbui  iftiusrcnie4ij  aa- 
torcs  adfefuntirt  tjo<Iiftvrrenouum  remcdiui-rt  Jl^uereb,t]bod^pcrt|ncnriani 
•  rcfcitiduur  te<\aii>entui^i,pet  nouum  vcrb  re¥ncr^*»«*n  jeu<kuatur^*d  ieft*A*  iHi 
1  intcrprecartcar,  huila$"4b  miiio  vires  habflifle  fliR*!  ^'^^itar  nQl>  rojiirt^ii  caufla 
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cxheredacioiii  nulla  aut  no  iulta  infciu  i'it,Ccd  edamfi  ea  qua:  inferta  ert,non 
tuci.t  prv>bau  pet  nciedcm,  protfus  tidjculuin  cit.  Fateor  nulla  inftrta  cauA 
fa  ex.is  quas  iultuiiaiius  admilic  non  valere  teilan^.cium  ipfo  iure,quall  na^ 
la  fada  cxhercd.idonc  c]ux  non  ncc  fada  ell ,  nec  {ecundum  cnin  Formam  & 
folenniwtein  quani  Iultinjanuspr^fti»plit,quialicutad  teilamenti  fbilen 
nitacemoiniuiu)  pcrtinct  vt  ritc  cxhctcdecur  is  qui  non  cilinllicuuis  cui». 
talis  pevfoiu  ell,qu.i:  iuilicui  dcbuit  aut  cxheredari.  Uaad  exhcredacionis  fo- 
leniiitacem  perti; .et ,  vt  iioJie  Hat  inferta  caulla^caque  iulla &:  lcgitima.  Sed 
eo Faclo  dico  valcre  oinnimodo  tellamentum,llue  caulTa  ilia  vera  llt  liue  fal- 
fa,quoniam  vtrum  vera  lic  an  faifa,ad  h^inon  adiuris  qu.Tibonem  peru- 
iiet ,  Cx'  ad  matetiam  pouus  quam  ad  tx>rmam  exlieredationis ,  nec de  eo  di- 
(ccptari  pc<ell  apud  iudiceni  mll  cum  hercde  qui  ci  ingratitudiiiiscauflam 
quam  tcltacor  exprcfTit,probarccogicur,vt  diximu5,hercs  autcm  I4  cxtraneus 
litnoii  poccllhcreselle  c  x  tcltamcnto  priufquam  adierit ,  ncc  ruilusadircex 
tcllamento  quodabinitio  nonvaliut.  Vtautem  tcftamentum  quod  abini- 
tio  valuit  poUca  retrofingatur  nullas  vnquamvircshabuine  fieri  nullomodo 
poteft,  (cd  neccilari6  rumpendum,^:  relcindcndum  eft.  Ergopcr  qucrelam, 
cu»usl5c  eafcmpcr  natura  fuitvtnon  contraiigpum  darctur ,  quomodo  bc^- 
norum  pollcffio  tontra  tabidas  /.  ^vod  vulgo  19.  de  bonor.  poj[.co7ftr.taBul.  lcd 
contra  ncrcdem,&,quod  cft  conicqucns  aditadcnnim  heicditatc.  l.Papimdt" 
>i«j8.§.  vndt^fiijms  D.deirioff.  tefiam.  Aliuscafuscft  ,in  quo  hancino/ft- 
cioii  tellamSti  querclani  etiajnnum  ncccflariam  putarcm,    quem  cx  inter- 
pretibus  nemo  obferuauit,quoniam  Iicct  non  a  iuris  ratione ,  tamen  a  lufti- 
niani  mcncc  alicnuseft ,  idcoque  noua  egeret  conftjtutione.  Nimirumnul- 
iius  ex  vncia  aliave  hcrcJitarij  aflis  paite  inftitutus  iit qu?  ad  legitimam  por- 
lionem  non  llt  fatis,  a  reliqua  autcni  heredicacc  nominatim,  &:  cxpreflim  cx- 
iieredatus,  fiuc  nulia,  llue  aliqua  exhcrcdationis  infcrta  caulla.  Nam  ciim  fi- 
iius ex  aliqua  aflls  parce  inftitutus  eft,  quantulacumque  tandcm  illailt ,  non 
poccl\  locus  elle  nouae  conftitutioni ,  quatcnus  prohibet  illa  fieri  exhcrcda-> 
tionemnili  iufta  &  legitima  caulTa  adiecia.   Siquidem  cam  faciendxc»' 
hercdauonis  formam  luftinianus  pr^fcribit  illo  dcmum  cafu  quo  filius 
non  fuit  iiiititutus.  Ncquc  cnim  id  rcqujrit  ille  vt  filius&  inftituatur ,  &  ex- 
hcredctur  finiul  a  reliqua  hercditate,  lcd  vt  vcl  inftituacur  vcl  cxlicre*.'ecui. 
Idcirco  aucc  poiumus  &  inftitutum  &  cxhcredaium,qu'a  li  tatumn  odo  cflct 
inftitutus,licct#t  minorc  portionc  qukm  qu^ad  legidma  fufficerepolIet,n6 
ramen  pollet  queri  de  inomcioib  patns  teUam./cd  ad  fupplcmccu  ex  aha  lu- 
ftiniani  lcge  agcre  omnimodo  dcbcrct.  Subieda  verb  exnercdadone  fieri  n6 
poteft  vt  id  iashabcatlocuj&fuppjcmfiti  petidovlla  fupcrfit,qucadmodu  fe 
queti  cap.  docebimus  ex  andqui  iuiis  &  noux-  coftitutionis  rationc  c&ra  lu- 
itmianu.Proin  dc  ncccirc  eft  querelir  auxihu  vccus  filio  cupctere  ad  tefcindc- 
da  cxheredation6,&  cofequctcr  ad  refcindfidu  tcftamccu,ne  filio  fraus  &  dj- 
mnu  in  iegicima  poruone  infi:ratur.  Na&  idf  olim  obtincbat,  fi  filius  fuiflct 
inftitutus  ex  minorequa  lcgiuma  poruonc.  Q^rcla.n.  i;iofficiofi  teftam^U 
no  tefcindit  iniufti  filij  cxhcredationfi  vt  earelcilla  filius  rcpcriatur  praetcri- 
tus(al»oqui  nuilu  habcretcftedu  lifilius  exmimma  vncioia;  partc  inftitutus 
Tcpcriatur,ncc  eo  miniis  tamen  filius  in  Icgitima  damnu  pateretur)fed  vt  icf- 
willacxhcredadonc  appareat  impiu  &  fiiriosu  fuillc  pitrc  quifilioin  legiti- 
ma  debitaq)  iegjb.poruone  miuua  icceric  l^.D.de  inof.tefi.Wnde  iiiud  euaQ\ 
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fit  vt  pcr  huiufiTiodi  qiierclam  non  fiacteftaincntiun  nullum<niafi  pryteriio 
iilio,qui  reueraKiic  r  t^,iicet  no«rc6l^  rec  lulUexhercdatus- (ed  rumpatur, 
8c  ad  cautlam  intcltatt  rcs  deduc.ntur  proea  duntaxac  partc  qiiam  at>  intclta- 
co6hus  lUe  qui  congiielhis  elt  ficobtinuit,  crac  hahicmus  li  nulium  tcfla-' 
mcntum  fodJrum  tuillct</.  c$rea  24.  D.  eed.  Ideo  autcm  polu»  Hliuni  cx  aliqn  i 
liereditani  aflis  partc  inlhtucumnon  ih  rc  ccrta ,  aut  quod  idcTneli,in  part^' 
alrqua  iegitimaf  portionis,quoniani  hlium  ex  re  cerca  inii^itutum  necproiii- 
ftu:utohabeo,nec  prohcredcfcdpro  icgatario.atq",  ita  pio  prartcrito,\t  pr.r- 
cedenu  capicedifputauimus:  cui  promdc  necqucrcla  vllaopuscll  nec  atho- 
nc  ad  fupplemcntum ,  vt  fucccfhc  mtelbtopatn  ,  cuius  teiiaire:  tum  niilK> 
vnquam  tempore,  ac  nc cemporM  qiiidem  fnomcnioconlticit.li  habeicm  cu 
proinltituco-qu'  d  inccrpreics&  pi-agmaticioiiinesfePtiuHt  ,!io?i  dubicare 
qain  hocetiam  cafu  locusellet  qiWel  v  loufficioli  teftamenti  ,ne  aliterpo- 
lito  iurc  faccndum  c^et omni  .-.ux^lio ddl:tui  filmm  qui  fratidem  m  legitima 
pailiis fii  llet,  qu'ppe  cjtii  x\cc  pollet  dicere f'e  pij»cencum,ncc  ruifus  n»alc  &: 
nonritecxiiercda(um,propter  eas  rationc^;  quas  lam  aJduxjmu?.  Necden:- 
que  agcrc  ad  lupplemenftHT)  contra  expreiraui  patr»s  voIuntatem,qui  cum  a 
carcetis  bonis  omnibus  excMHni  voluir,8f  exheredatum.Quar  autcir.  ta  hoc 
quam  iupenoie  cap,  de  perloitisdelcendcntium  fcvjpfimus,  ni  lcqn<ftibtjs 
fcrioecnusjcadcni^  dc  perlbrMs  alcendentium  di^voldmusi&  concr^. 


tRROR  OCTAVVS, 

Dca[lione  (Jh£  Mdfippfementum  U^timt  pertionis  ddtur  ei^cui 

mmits  rehnumefi. 

....  t 

Agna  m  quod  ad  inof]^cioli  tellam^ti  queielim  fpc^acpla- 
^m  iuri  veceri  intulicca  luiliniani  c6llitutio,  qua  h(ftu  ck,  vt 
iiei  cuilcgiuma  debetut  minilsrelic^bu  licniiulo  magis  poOic 
iUcqiieri  deinofificiofotellamctoquomodooiim  poterac^ed  , 
cpgacuL  a^e  ad  f^ppleMicntu,ac4UC  ita  coutcntus  clle  l^ici--,  ^ 
inOjportionc^quicainen  liqucrel^nicxercerepoiletintcilatum  facerct  patrfi- 
faiiiilias,atq')ita  cancum  ex  oonis  eius  c6iequcrecur,quancu  ei  ab  iiucitaco  lcx 
dclciTec,II  nullu  teilamentu  factu  fuiiIct./.(7«MTi»joifl  ^o.C.dft  tnofteft.  vbiJu- . 
llinianus  ica  {ecuibtuiile  aic  ad  cuendas  &  aduuiandas  dcfuncftoru  voiucaccs' , 
qu^  t.mqiia  dcinciiciu  &  iniaiiorri  refcindebacur  antea  pcr  quereiom,  tamcc- 
it  ex  aliqijia,  ailisparce  indicutus  proponereturis  cui  lcgitima  dcbebacpr.  Suf- 
hciebac  enii\i  avi  induccnda  qucrcla  quod  filius  ex  teitamento  plcnam  legici- 
nia  iSc  leginmxif  udus  connqoi  nopoilec,  eciamii  non  niiiminimii  quid  fo- 
rec  qaod  dcolTcc.Vndc  fiebat  vtpletumq>  ac  facilc  circumuenirccur  fuprema 
dcfun^fli  3c  iani  alioquin  hominis  voluntas  ,  qui  licccco  animo -fuillet  vt 
luillam  fihoin  Icgicima  iniuriam  facecet ,  errore  tamcn  laplusinfuopacri- 
monioxdima!  do  pauloimnus  ei  rebquillec,  quam  cx  Icgibus  dcbuiilet... 
Id  vcroaXTiiiilimc  iul^inianus  cemperans  acconigcns  rcmediu  induxitpec 
quod  &:  nliofubucnirecur  ne  damnum  fenurctmlegitima  defundkiia' 
nur  atqiie  cxiilimatiom  parceretur,  (iiblata  hoc  cafu  querelaiuotliciollte  '' 
itamcnu,  uique  locum  cius  fiiblbtuca  adione  ad  lnpplemcncu  legjtiiuar  /ol- 
uo  tcIlamcnco>quafi  ex  ipilus  tellAtoiis^voiucaiCj  qucin  vtiq'>  in  duoio  non  cil 
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dabicandiiin  tuuUo  iib«uii4$  inceg^ani  lcgicimaii^  relicturum  Fuiilc  ii  quid 
ci  dccllc  ciirtiirallcc  ,quam  paHuru  vceo  j>r3cccxcu  mdicialua.  taiiquam  dc-. 
inciuisifctuuulibonuiiis  lubuettctcntpr.  ProptAqiia^i»  cautrainiiQniiiaJc^ 
acdjcum  cll  acboiiaivhanc  qua'  ^d  fupplciRccum  l)?gn,uT»a;  dfltur  doinpecc- 
ic cx  ccic^nciuOjquiaiic^^Ui^hcib  Ulud  ^'dcacur  vc  agUoe):  ceOotrtemg de- 
turad  niaiDrcm  quaiicicaftcm5quAii>,qyc  cc^U.»>icnco  ua'4  6c  comprchtih  iic, 
luhil  cameii  vecaiidonuie  quod  dcbecur  ex  ucjco  ptxlumjxoque  deiiunch 
iLkiiao pro  co  iubciA^  li  cclbmenco  ipXo d^cuni  cllet.  Ncquc^vcrb  fieri  vi- 
loiuodo  poceiljVC  alicec  lenciamus,quia  cum  lulUnianus  voluait  hoc  ecia  ca- 
/a,quo  inmai  legiu^n-lirel.ctueii^itiKiHeri  ccftamci;tum,ai|«rtttriimtieceliapi 
M(>fa{.cndumeil,auciiippiein^iHimi-dlud  uuiiomodo^ciebcriquod  lcx  ne- 
j:ac  3  auc  iion  «iii  cx  ccl|6mcnco  debcti :  ab^imciiaco  cnim  vuquenon  dcbe*  ^ 
tur ,  ciiiutcilamcntum  fublill:aCacercuni^tte  fjiti^»gc  anjplioicm  portioi.cm 
ibiucctlatodcbicani  iri  quam  qua'<kiita»i'legitinwin  ftippiendam.  Nnm 
ik  lu  cle<j;anci  ilia  (pccic ,  de  qua  inV#^.  dU  tMtfjiejffi^ivt^  lunilitccoucnit,  vt 
hliusex  macrcinpucipcnodctuiid^aeditusjt^metli  reucra  pra*ceiitus  ^  ma- 
cic,  tamcn  pro  mllituco  iwbeat^u: ,  AK)e<cdacquc«9it  tcitaiuemo;  cura  fratri- 
bus  in  vinles ,  nec  rumperc  poflic  cetlanioptuin  ipcr  Qucii*lam  uiorti  .:ioli  te- / 
flamcnu  j.nimiruni  propccr  prarfumptam  njatiisiytJubtupem  qaam  credi*^  ' 
biic  cil  ceilamencum  diutaturam,  nec  tnintU  huuc  fiiiucr;  quain  cateros  ii>< 
IticuLur.im  tniile  liicpcncini  cafusaccrbitns  inutandi  ceilamcnci  ocium  fup- 
peditallcc,vc  fcriplinms  lib.<).  ComeSlHrarum  cap,  15.  Vndt  JSr  mihi  /emper  vi- 
ilis  elt  Barto/us  a  nofhis  mcritb  rcprciiciifus  in  coqubd  aftioi^cm  hanc  ad 
fapplcmcncum  quinquennio  finiri  crediditcxempjoquercljj|^  inofHciofi  cc- 
Itamenci  in  cuius  locum  fubrogata  eft ,  vt  fubrogacum  ,  inqiiit ,  fapiatnatu- 
ram  eius  in  cuius  locum  fubroi^acum  fuif.quain  fcntentiam  dcfcnditetiam 
GHid.  Papa<^uafi;one)ii.  Nihil  cnini  comnnuie  habet  adioad  fupplemcu- 
tum  cum  qucreii  inoflicioil  tcltamcnii,  cumque  nihilfir  odiofiusqucrela, 
quoniam  &  teflamcncum  cuertit,  & defiinifJi  famam  i.rdi^ ,  tiihil  conua  fa- 
uorabiliusert  aCtionc  ifta ,  qux  ad  rupplemcntum  datur ,  quia  tcnanicncuni 
v.iicicpatitui  ^&parcic  honori  ccftaLoris.  llla  contra  tciian.cnaim  com- 
pctit,ha'cauicm  cx  teftamcnto;  Itaqucliuedicas  fupplcmctuu  legicima^p-c-  ' 
ci  ex  tcftameto,liuc cjuod  non  valdc  diAat,  c6.'idl!oncex  lege  Uiftmiani^iquid 
cnim  prohibet  dari  condiftionS  ex  lc^e  ad  petcndum  lcgititiijp  fupplementu 
quaft^x  ccftanicnco.^^^non  poteft  ca  aaiopcrimi  minorc  qu^m  criginta  anno- 
ruml]i3tio,qni  a<f!tionu omnium  pcrfonaliu  &  pcrpetuaruiti  finisacccrmi- 
1:  us  ab  Imperatoribus  cotbcutus  cft./.y7f«/  5.  Cde praJcrtp.^.vef  ^^o.an.Sed  vi- 
decurmihi  luftinianus  nouJt  cCfticutionis  xquitatS  quarn  niaxime  focdJlft-,. 
cum  cam  locum  habere  voluitomnicafu  qlioahquid  vel  minimC  quStulum 
camqucprolcgicima  rciictucft,eaam  ti  cx  vcrbisipfis  tcftatn(?trapparcat,ni- 
iul  amphus  ccftacor6 c:  cui Iegicim5  debuicrch£lu  voluiirc.  Finge  inftiruiu  a 
pacre  mium in  vncia,aut  vc ex ci uldem  luftiiiiani  errorc  fieri  folcc  in  aliqu.i  te 
ccrca,  6c  prohibitum  cxprenim  neampliusquicquam  pctat,aut  nonnna- 
tima  rehqui  hcredicatc  exclufiim  pcr  cxhercdationcm.  Pcrinde  placet  lu- 
ftiniano  locum  ellc  ac^ioni  ad  (npplcmcnttmi  acli  ncquc  cxhcrcdat:o  r.e- 
quc  prohibitio  vlla  teftamento  contincrctur.- /.  ommmodo.^§.  hicautem 
ultks  §.Cfteritm,NoMel/.uyf^e  cutride appelj.cognofc.  Cui  fcnc6cix  pacrocinaf  1 
vidctur  etiam  alialuftiniani  confticntio  in  l.tjuomam  in priortbus  ^i.C.de  tvof. 
/<y?.quafaftum cft  vt  nuUum  legitimsp  port.*oni  onus  &:  grauam^  ii  ccftatoie 
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iniici  polfiCjik  Ci  quod  adicctum  cft  id  pro  nor.  fcrJpto  habcacur.In  qiio  fatie 
cciUcoiis  vol .tncacciu dc  :iounuriS7c]iticat^  lulliniaitus  aperiecircuniuenit. 
Nam  ci\in  ei  conlcicucio  incatur  pt^fumpca  voluiuace  celbcorts,quem,vt  di  - 
ximus,venlimtleeltpcrerroretn  mag;squamcerco  lud.cio  miiuis  reliquillc 
ci  cui  Hjrcanc  lcgicimam  iiuegram  a  (c  rdinqui  pucabat.  Aiino  )  pioiluscft 
conlcqaens,vc in apcica  concraria  cciUtons voluncacc nulius  pr:vlumpc.oni 
iocus  relinquacur,nullusfauori  cellanKnci,aut  eciam  teltatons  qm  filio  CS: 
legiimsiniunam  Kicerc  lincdubio  voluerit?Qiiid  veio  apcrcius.quam  no- 
luillcteltatorc  rupplcmcncum  vUum  ci  prarlt  in,  qucm  cvprcinm  vetuit  ain- 
plius  pcccfe,5:  qac.n  nomjnatim  cxhercdauic.^Cur  autem  adi au^.-s  celbtorc 
&:ci  (ubuenirccures.qui  vicro  penclican  voiuic,&:  in  lcges  naturin:quc  i- 
pfamortc  idcrcrAacquomodo  quovc  prarccKCu  polHs  induccrc,vt  cx  ccila- 
incnco  dcbeacur  id,qaod  non  (oiilm  prxtcr  verba  teltanicnti,(cd  cc^tra  vcr- 
borumtcnorcm  manjfclli/lTmum  pecatur?Cur  dcn  qaC  lurc  cclhuoris  iilx*- 
i-al.orlis  ccll.icore,&  qiiideminuico? /.</r^/rffr  ^<).D.td  S.C.Tfbeli.P.Mwt 
Iiupcracor  lancfaccrcpiofiia  autoritace  vc  teftacons  voluntas  bcnigna  ir:- 
tjrprctacio.ic  fupplcn<5c  aiiruian  pollcc.-ac  vclahio  tcltamc  coconcra  ev- 
pielli/fiinateftamcnti  vcvba  cijxa:nquc  dcfunil^i  voIantacein,qaid  dcbea- 
tiircxip(i)qiioquccertamc  'CO;ndmagisl:aceic  lultinia:.U!»po:ui'  q  um  to- 
tamiunsracior:cin,rcramqiie  nacuiam&  ordmem  ctMiCtnbarc.Sicuc  &  in 
{'pcQic  dJ.^.C  de  inof^.tf^dm.  :cmodjcercc  fil  um  editunicxm  crcinpnerpe 
nodeFan(ii  faccelluram  fuiirc  ir.atri  cxtcltamcnto,li  ctim  a  mntrcconfulch 
praccciicumcllcco:  Itaiet.Nccad  reni  pcrtinct  aliacuildcm  luftiniani  con- 
(tittttioq.iae  cxrac  /n  dtS.l.  <jt4ot:taviprtorthus.Wmd.  c  im  ell  dicerc,niiiluin 
legitim.r  onus  auc  grau-imcn  iniici  pollc  quod  ioftinianus  ca  conllicu- 
tione  indux  t,aliad  vero  dxerc  ,  lcgicimam  incegram  h.abcn  pro  data, 
qustamcn  inccij^radata  noneft.Aboqni  pofTis  cadem  ratione  intcrre,qnod 
iicmovuquamdixit,etiamli  nihil  prorfus  filio  patcr  dederii.intcllrgi  tamc 
dediflc  filio  icg't  mam,qiiiaaonpotuentfilij  conditioneili  in  lcgitiiiia  fa- 
cere  dcccrioicm  Ecfan^  lcgitimjm  mtcgram  d.atamc(Ie  neccllc  cftliue  exv 
prciratcftatorisvoluntacCjline  tacito  ipfiu-iadicio,qaod  contingitquoties 
tcftamci  ti  vcrbapaciuncuc  vt  lcg  cmi?  fupplemcncum  pcci  pofnt,priu(I]ui 
locusfiatcoaltitutionilaftiniancc  dcomnioncrca  legitima  tollciido.Nc- 
quc  cnim  Icgitima  portio  eft  qux  intev;ra  non  cft,no  magisquam  ii  ne  vniis 
qaidcm  r.umas pio  legitima  datuscftec.Dcjiique  vt  dicamapcrtJus,  voluit 
Iiiftini.inaspronon  lcripto  habcriquicqiiid  lecitrtri.Yportionjs  datx  iusl.r- 
dcrcac  mMiuercpatcft.oed  non  illud  .Tquc  voTuitprodatn  habcri  lcgitinij 
quccdatanop  fiiit,quiavt  id  fieripollcc,pro  Icripio  habendmn  clicc  qn.od 
lcripcum  non  eft:imo  ver6  concra  quam  laiptum  cflcc,qnod  camen  nufqui 
prodicum  autadmiir'.imeft.Scio  aliquando  conci'^gcrc  vc  plus  di(ftum,mi- 
nus  fcripnim  iiuieniatur,vc  in  clcgSd  illa  t.atm  Mtns  102.de  cortd.cfr  dtmojhr. 
Scd non  ajitcr  id  fit  quam  li  didto  (criptum  cogruat^n idcm  P.ipinianus.cu- 
iiisea  lc\'  dt,inccrpretatiir  in  l.vm  ex  familta  76.  §.fi  omiffa.  de  legatx.  Ficii 
aotiem  nequit  in  pmpofita  qnarftione  vt  diAu  fcripto  congruat,id  eft,vt  qiii 
filioin  vnciacantilm,.7licin  cxigua  pccunir  qiiaptit.itc  mftituto  vctuitne 
qmcqa.im  amplia-cpctcret^autexhcrcdandivcrbovfus  cft  in  fcriptura  tc- 
ltamcnti,vide.itiirdixille,qnod  vclitiegitimam  mrcgramfiho  cx  eo  ccfla- 
mcnro  pr.cftari;efteccnimdic"tum  cale  rcpugnarib  knpto^nec  tam  contiariu 
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quani  contradidorium.Siiperert  igicur,  vt  hoc  cafu  ,  t^uo  filius  fuppleme^iiiJ 
lcgic!m.r  ex  ceftamenco  pecere^non  poLeli  proptci  couti ariani  eni  vam  pains 
volu  >tatem,locus  eile  debeacquerel^  momcioii  ceilonienu  ad  eucitendu  te> 
iUniencum,vc  inceftaci  faccellioiu  pro  ea  pacce  qux  ada^UiCcni  ^^cctaie  po- 
teft>via  paceacFereque  eft  vc  kkm  rcfbondenduin  ewftimcin,cdainii  Hlio  w 
nicovndaheredicatisrimplidcetieimalicpcolegi  maioidebebft> 
Cur,  (i  nihil  ampliusei  leg^ciim^aiK  quo  alio  relidi  genere  dacu  pcofxmaaiL 
Noactiim  videci  poceft  cdbuoc  animu  habuide  ceCnqueiidx  legpcimac  pncr 
cionis  qui  vnciam  tantum  rcliquit,  nifi  forci  dicas  lapUim  eum  pcr  crrorcm 
ci\m  lcgitima?  porcioni  vnciam  iuiKccre  cxillimarcc :  led  non  ni li  uiris  error 
ille  elle  poccrt^nec  proindc  uillaell  euis  alkgacjo,  quiain  tcftamficis  orJira- 
dis  nuilam  erior  mris  habet  excuraiionein,uie6quc  opcimum  ia^ucilec,  od- 
hibcriJi  ceilacocibus  iurifpencos  vc  olim  adhibroancui»Jie  qua  pcr  errorg  iih 
m  difficuicas  «mccgice  vnquam  DQ0ctN(m  idcmcft  cilm  in  ce  cecu  inftiiK. 
tiis  eft  is  cui  lcgitima  debctur Jacb  cnim  noo.ioric^Mrftiocft  »  an  cca  iUa  ad 
legiciuMm  (aciscde  ^(Ilc,  idedqfi  poceft  voluncasccftaroriscam  cecipere  in> 
tcrpretacionem  qof  lauocabihor  cil,vc  credatur  teltacor  nullam,c%cui  leg^ct» 
nu  dcbetur iniuriam  facere  volni(Ic.Cun)  aucc  loquor  de  filio  ex  certarein- 
ftitato,pono  elle  eum  etum  ex  aUqua  ailis  parte  Ictiptunr.  Ai  oqui  habercm 
cum  pro  prcTtcrito,&:  prolegatario,vt  a  nobis  iupra  dilputatu  elt:  itaqvnihil 
rcB:rre arDitroraiiinftuut]onislingularis,an  legau  lure  ahquida  teitacorc 
acceperu,vcroq.n.caru  fi  ncque  heres.neq,exhecesiaipcuxlk,ceftarDentum 
non  valet,ob  idq,  nec  dc  qucicla  inoffidoii  ceftam^u»  nec  dc  afttoncad  iiip» 
plemecQafecAdft  iacif  cacioncm  tcaOari  poceft.  Si  vecb  hcccsex  vnda  vct  9*ia 
affispactcicriptus  (ueric,dicon6(olum  valere  tcftam6tu,icd  eciam  ica  vak^ 
re  vcpec  querclam  irioiHcioii  non  pofiic  reicindi «  niii  ea  demfi  cafu  quo  tc- 
ftator  expreffim  prohibueric,nc  quid  ainpKuspeceretur,aut ,  quod  idem  cft, 
quo  a  reliqua  heicditate  exheredaucrit  eum  cui  legitima  intcgra  debebatur. 
Tunccnim  ceiIantc(vteeo  quidcmcotra  luftinianu  aibitror)jtbone  ad  fup- 
plcmentu.quereh  ncceilaciam  efle  diccrcm  ad  iiaudc,  cpiom  in  lcgicima  h» 
cere  teftatoc  voluicvindicandam,  £  noua:  legis  condcndsc  ius  haberem.. 

eTr o  r  n o nvsI    '  ■  ' 

S$  is  mmhmiitgitims  datum  efl  cum  onert  MtbHmtftmtfitmdi^ 

  reUSlkm  stgnoHtrtt, 

^SiSlS  A  M  fatis  cx  prxced^cibus  incelligi  poicft,  quid  nos  hoc  capite  tra- 
A  ^  A  dadu  probadumq*,  rufcipiamus.  Id  nimirfi  quod  iam  accigimus,  (i 
^Jg^;!^^  patcr  bhoricc  infticuto  reliquerit  mii/quam  prolegiumaporuo- 
DC  relinquerc  dcbucrityhac  lege  expreilim  adieda,ne  quid  amplius  peccie  i 
lius  poitet,n6  cflc  fiifi  aadit£fi  cfidiftiooc  «l  lege  lumniani  jusece  vcht  ad 
ilippienMnliMed  vnnm  lUod  confiliom  d  iiipcccm  <]ncicU 
'  tdkd^Mqfi  celidum  amioaKic  nmphdlcr^imc  pcoteftaciQnc,poftcl 
f^dcinofncicdoqueriveuc ,  repeUideberc  oropter  adpcabac4  a  (e  de^n^ 
voloncat6Jnquon6cici\m  a  pragmacicisfedeuiab  iotetpcetib'  dillidem'* 
llli.n.exiftimatin  propoHca  fpecie  nuUi  us  omnino  momfiu  ellc  adicdionem 
illa  per  quafiiUusquicquS  amphus  peteie  prohibituscft  andeq*.  infcrut pc- 
rinde  Doflc  fiiiu  agcre  ad  fupplemfi tum  acli  claufula  illa  adic^  no  fuilict. 
£t  c6icqa£ter  no  magis iibieopinocece  qlm  {implidcec  agnofcit  quod  libi 
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reliAu  eft  quoniinus  poflitpctere  quovi  legiuma-  portioiii  decrt,  quam  fi  (im 
pliciterid  lelidu  elIct;quo  carucxpreflaelUuihiiianicoltitutioiiuda  ^cl.Cki 
..  agnKionem  non  nocerc,/./? ^UMndo gener^iUter  CeU  mcf.tefia.  Moucn- 
turyquL)d  ex  alia  luftinianj  conlututionc  in  L^uontam  $n priortbw.eod.ta^xnw 
Cit  vt  lcgitima  poruo  nuilu  poiTit  oiius  rcapere,  nuilum  gt auaincn,  (iue  diei, 
iiue  condicionis,liuc  aiiud  denique quodiiocc.Quali  vcr o  lcgitimx  adicripiu 
onus  liiud  lityVtea  quantitatc  qua:  hl  opio  le^itima  ioi<gd  minor  rclida  cft, 
cotentus  elic  iiiius  cc>gatur,nec  quicquam  prxterca  petcic  pofI:t.£go  vcr6  in 
concraria  cx  eo  moucoi' ,  quod  ea  iuitiriiani  iex,  qaa  nituntur,imn  iic  accipi 
poteltvtqui  parc6iL^tim7rei:quit,tota&:integram  Ici^itiii.a  icliquillc  vi- 
deatur(in  nanc  cnim  rcm  lam  {zx.3ii\xci3LX. l.omitmodo.eo^.tu.*:i^ux caincii iocu 
non  potell  iiaiscre  nili  in  obicura  teicaturis  voluiuatc,vt  proximc  ui/putaui- 
inus)  fcd  hunc  (enfum  iial>ct  vt  eam  quaiiticacc,quaf  pro  legicima  Jauir,puic 
&  iiiieoiiercvliopiTrilarioporceat,quia  purc6i:  omnimododcbccur.  Atqui 
onus  ]lludteilamcntoadicripcu,vtiiiiuscui  aliquid  pro  ic-gicinia  rcijdu  clti 
niliii  prxteiea  petcre  po(lit,non  iegium:?  onus  eik.  fcd  pciionar.quia  ncc  lcgi 
cimaportiovllaeltquandiun6eihntcgra,Ciimexicgibus  incegia  &a«i  vnu 
vlquc  numum  certadct)caLur.iVidS  autem  legitimam  eile  &:  coilicui  ncccl- 
[t  cll,quan)  dc  lcgitinia*  onerc  cradlctur.  Deniqi.e,qiu»d  nec  interpretes,r.cc 
praginauci  obfci  uat,  nullo  cafu  lex  dat  lcgitima  lilio,fcd  ean)  per  paue  t^aii 
vulc.nili c«im  eadem  lex  Unia  patri  adimii,acq;  ita  in  pcdit  nc  lcgiunu  (ilio 
dare  ille  pofTitjVC  in  /.t  /r. ^o«.<//»»i;;.ltaquediciturpoitioex  Icgibusde- 
bica  fc  licct  a  patrc  non  legibus  data.In  eoquc  diilert  ie^itima.dc  qua  cradta- 
mus,a  quarca  illa,qiiam  cx  ri)conrticuC!Oi:e  dari  neceilc  eit  iiljo  adrogato  in 
bonis  adrogacor  s  / Ji adrogaior u..  Deadopt.lWs.  enim  i)6  a  patrc,fed  a  I^io  da- 
tur,&.csabcnumverceu.  Non  autfi  valdd  diitatis  qui  pro  lcgmmaticcen- 
torumrelinquitccntuc.ilcge,  vti  nequicquam  ampliuspetatur  abilloqui 
profitecur  nulia  ie  icgitima  vcilerelinquere ,  aut  qui  niliiiomnii.opro  legi- 
tinu  rcl  nqmt.'  quod  euenirc  poteit  euam  inllituto  fiijo  ex  alicma  ailis  parte, 
vtputa  li  isqui  halicbac  quadtingcpta  inboi.iscum  centu  debcret,inltitne- 
rit  Hliu  ex  q.ia  iraiice,ica  tamen  vt  adcum  totius  xris  alicnionu.^jpcrtincrct. 
Sic  eniin  fic  vc  nequefc  prxteritu  dicerc  hjc  Hlius  poflit  qni  cx  quadrantc  m- 
ftitutus ert,'ieqiic  tamc  Icgicima  hat>cat:  qui  quantu  eft  in  portionchcredita- 
ria.tantundeorris  alicni  caulVaexfolacre  cogacur  .Proindevcrueft  nulla  huic 
iilio  lcgitima  rclid:am  erte,nec  omninoquicquam  prolegiuma,&:  coicqucn 
ter  non  poHcIocu  ficri  c6l\itutioni,qu.'c  cum  cui  aliqindminuslcgicin.aicii- 
i\u  cftjvulc  agerc  ad  fupplemciitu.Nam  nequidf  intdlcdu  pcrcipi  poteft  vc  , 
ad  fuppiemctu  agat  is,  cui  nihil  rclidlG  cil,aut  qui  cx  aliqua  aflls  parcc  fic  in- 
ftitutus  fuit,vt  ncc  nummu  vnum  ex  infticuuone  cofcqui  vnqua  potuerit.Ec- 
fi  poitcrius  hoc  paui6  difljcilius  cft,  quia  ncqne  as,  neq">  pars  vlia  afTispcr  a-s 
alicnu  minuitur,c,lm  lit  nom6  iuris.acd  tamcn  nocft  confequens  vt  cuipars 
aliqiia  aflis  rcl»€lta  eft  ci  lcgitima  vUa  relida  videatur,quand(iquid£  Icgicima 
iu  emolum6to&  c6modo,n6  in  iurccolirticNos  autc  dc  iegiumarfupplem^ 
to  tradtamusXrgo  qucadmodu  nuila  luftiniani  lcgc  fadlu  cft,quominus  que 
ri  de  inoificiofb  pofftt  is  cui  nihil  omnino  reildVu  eft,fed  ei  tantilm  ad6pt.i  tft 
quer^di  faculcas  qui  cx  vcrihmili  teftatis  voiutate  agcre  poteft  ad  rupplcrnf- 
cu  quali  ex  tcilamcto.lu  fat6du  cft,meo  iudic;o,cu  cuj  leftator  n6  loJLlm  mi 
inis  dcdit  5  (iaic  debcret,fed  ea  legeetiadcdicnc  quid  .impliilspcterc  poilet 
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predam  volui^c  itcni,  hcdc  alicer  ludiniano  ipH  vifoaitie  non  ignoeem:vife> 
periore  capi»  knobis  cra^cfi  eft.  Nequceniin  pomit  laftifuanus  Fauere 
ei  qui  vlcr?)  iniuriam  legibus  inferre  voli^C ,  nunquam  enim  ceftatore  libe- 
ralior  lex e(Ic  aut  pocelt  aut  debet  Ldehuor \<^.ad  fin.principu  D.ad  S.C.Trth, 
(cd  ci  dem'"im  de  cuius  piaerga  tilium  volunt.ue  bcnc  rurpjcan  verbjs  tefta* 
mcnti  non  rcfiagariCibus,&  liceret&  oporteret.  Hoc  verb  li  ua  cft ,  planc  fit 
con/equens  quod  volumus  >  vt  filios  uui  pacris  iudiaum  licec  tmpium  &  ini- 
quuni  (bnel  agnoiuc^fumnioQettdriri^ereta,  quanmicfiMllBppiinTenKI » 
gere  aliquando  pocnHlec»  abetfupplementi  decicioae  non  iikaea&hmaam* 
recur.  Quo  enim  vtilior  Srcoimnodior  eft  filio  quetekinofBcio^teftame»* 
ti,quain  adioadfuppleniencumjCofaciliiU  ilIaman)iccicqiikliluuiC9q|iija 
&ilUlongiodio(i9c»haecmalc6imiocaiNiioreft.  uj:  :i  .1» 
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Dt/i^Umento  legitima  in  pecunia  petendo  cum  iam  aliqiudvim 
fmre frg  U^Mma  m  fecHtuM  accepmm  eft. 

C  c  V  R  R  I  T  quotidic  ha:c  qu.£iiio,li  umen  in  ea  rc  qujc  in» 
tcrpreuim  &  pi  a^iuticoium  omnium  vnanimi  conienlu  re- 
ccpciiEnMcftJbcusvllusquffftioni  lelidusvideripoceft.  O- 
mnestiiim  cUmai^c  filiam  coi  aliquid  pro  legicima  dacuib  itc 
in  pecunia  viuo  paite,(lolent  vetbi^oces  jqox  ^  par^abus  di- 
tur,vcpluriinilmedepecuniarix)(I  nonintegram  legitimam  confecuta  fitJSi 
dcfunaoquandoquc  pacre  ad  fupplcmcntum  agcrc  velit,  cogfidam  clTe  fup- 
plcmencu  liladpeterc  mpecunia,  necaudiendam  li  pctacm  corporibus  bo- 
norum  :quoniam,inquiunt,rupplemeiKum  non  poiert  nonciuulcm  naturae 
&  cond^c^nis  cfle,  civused  idiplum  quod  fupplcii  dcbct,  ne  vna  eadcmque 
fes  dinetib  iure,  diueri^U|ue  fbrma  ceiucatut.  Atqui  legitima  qiue  fupplenda 
eft  co^tei&peconiacia»  quodespecanig  proomni  legicimx  iuie,vc  ntsdata' 
eft.Peciiniaciu  igitur  rurakmenc0  quoijuc  efife  neceile  cH.  Atqoe  iu  ratioci* 
natur  &  concludi  t  poll  alios  Ci^fi^M  ^afi.  Ertant  vcrb>ii  n6  cgo  faUfjr, 
euidenti Qime-  Eiroris  aat6  occadp  iQ4r  proficiratur  qubd  pro  cecto  &  coi»* 
ftantj  habcnt,polIc  ficri  cx  pacris  fililque  voIuncatc,vt  viuus  pater  legitimam 
detfilio,ncc  aiiam  rationc  conftituuntciusquancitatis,qua*  in  dot6  aljarave 
quamhbetcauiramdacaric  pro lcgitima absviuopatre,  &'  illiusquam  patns 
iam  (|efuu£^i  hetes  filip  fblueric  co  temporeuuo  delegitimatanquam  vnc 
^iu  tt^%in>aque  (ului  poteft.  Quam  ienc&uam.fauiinmam,&  ab  onuii 
^istaciQiic  alienaqi  eile  proba^ioius  i^ni  £epiils  in  fupcriocibus,  Dczfercini 
«fiyuH^  jbpiceitf  froximi  fracti,  Ciitn  enim  legicima  nihil  aliua  Gi  quim 
paciquzda  poccionisabinceftatocdtineenus^no  magis  fieri  PQCeft  vclegid- 
ma  vUa  debeacut  viiio  pacrcac  ne  quid^inceUedu  pcrdpj  pcilit,  quam  vc  de 
viuends patris iucccfitone &  hereditateqyae nulla  fane  cft  cra£l;etur/.i.i>.<^ 
here.vel aH.vendJ.f^cit  impuhere.D.de  col/.ifono.Etgo  aut  ponimus  filia  qu^ 
doc^  pecuniaui  accepit  prolegitima  rcimntiairc  paterna:  fucceflioni  adto- 
queleg^cimcporcio^,  auc  non  icounualle.  Si  rcnuiiuauii,  auc  adhibito 
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^urciurando  rcnuntialle  aucrinonreiurancio.  NuUa  inteniesncnte  renuntia 
tione,  omnes  Hitcncur  Tolam  dotispcrccpcionein  non  excludcre  hliam,qao* 
mintls  morcuo  pacre  lcgicimam  peterepoflicicdhadtcnusduntaxacfiliam 
obl.gari,vcdotcm  quani  acccpic  m  lcgicimam  impucarc  dcbcac  ex  l.ejuonuim 
noHelid  i^.C.de  tno^.  te^.  Dico  aucem  pollc  eam  pccerc  lcgicim.im  non  legitf- 
iii.crupplcm6tum,quia  cilm  lcgitimqpccicio  mcegra  maucac  lalua  dotis  ac- 
ccpca: impucauonc  nihil  cli  quod  dc  fupplemcnco  cradari^liit.  Supplemfi- 
to  cnim  tunc  dcmum  locus  cI^,CL\m  lam  pars aliqua  lcgitmiic  (bluta  elt.Pars 
ver6  lcgicimi  folui  non  priOspotuit  qitam  aliquaellet  lcgitinia  ,ncc  rurdis 
aliqua,vtdiximus,  legitimadcberi  aut  conftitui  in  boius  patris  viucntis.  Nec 
quod  accepN  dos  pccuniana  m  lcgitimam jpoiticmcm  imputanda  eft ,  faccre 
dcbct  vt  iJcirco  pars  legitimar  aliqua  iam  foluta  vidcatur  Nam  nequc  de  do- 
tc  \\\  legiiiinam  imputanda  ant^  qujcri  oportct ,  quam  dc  ponenda  lcgitima: 
rat.onc  agatur ,  quar  tamcn  nili  defundo  patrtfamilias  poni  nullomodopo- 
tclt :  ncquc  fblutio  fada  priufl]uam  lcgitima  dcbeictur  potcll  in  legitimq  fb« 
lutionem  ccdcre,  lic^c  canto  minus  ftlirc  dcbcacur  mortuo  pacrc,  non  propter 
lolutioncm,  (ed  proptcr  imputationcm :  qujc  quandiu  fodla  non  fuit ,  vcrum 
cft  legitimam  mtegram  &  dcbcn  &  pcti  polle.  Fit  enim  illa  imputatio  noii 
ipfoiurc, licut  nccip(oiurcdos  pccicurautfoluitur , [cdpetcntceoadcuius 
Oiius  pcrtinct,  vt  legitimam  foluat , in  coquc  difteic  folucioiam  fa<5la  ab  im- 
pucacionc  facicnda.qubdqui  fadlam  (blucioncm  allegac,contcndjtiam  fe  ta- 
cb  minus dcbcre  •  llquidcm  folutionc  tollitur  onnns  obligauo : Qui  vcrb  al- 
Icgac  imputationd  faciendamjfatctur  h  contrano  (c  adhuc  toium  dcbcre,(cd 
vc  miiKis  mox  debcat  vult  ficri  imnutatione  Dcmque  imputatio  facienda  cc- 
dit  quidc  loco&r  vicc  folutionis,  fed  faciendac  non  iam  tadac  cjuiadmodu  & 
impucatio  iam  fad\a  cedit  loco  iam  fadlaf  (blutionis.  Ei  vcrb  ciim  intcrprccej 
&  pragmatici  omncsconfentiant  dcben  lcgitjm.im  filT  non  in  pccunia,  (cd 
in  corponbus  bonorum,quia  certa  quoca  eft  &  quidcm  bonq/:um  non  herc- 
dicatis,  quomcxio  Hcri  ob(ccto  potelt  vt  pars  aliqua  lcgitimre  (bluca  vidcacur 
ob  dotis  pccuniariar  (blutior6  co  tcmporc  fadlam  ,  quo  nulladu  legitima  de- 
•  bcbatur? V ateor  poftc  aliud  pro  alio  Iblui  volenti  credicori:  fed  hoc  concendo 
ncccfte  cmnino  eil^  vccrcdicor  iam  tum  fitiscui  fbluitur ,  nccficnpollc  vt 
aliud  pro  alio  nondum  dcbito,licdt  poftea  debcndo  folutum  volcnu ,  pariat 
l:ber.ationcm,quia  nec  fi  idipfuru  quod  dcbitum  iri  fpctatur  folucretur,  con- 
tinecrcc  tamcn  l:bcratio,fi  non  in  dicm  ccrtam  fcd  in  inccrt5  debitu  fuit,qua 
le  imid  cftquod  legitim^  debitu  appeliatur:Dcbetur.n.in  diem  mortispatris 
qui  dics inccrtus eft  l.fltphlaito  tfta^S.^Muer  inctrta.di  ver.  oblig.l.^ut  promi- 
pt  4%.de  cond.tndeb.\\i\\(X.l.dtes  tncertus  yyde  condtc^  demcnfl.l.Stattus Flo- 
THS  j^%.%.Carnel%o  Felki.  D.  de  ihr.ffc.  Qupd  ita  eft,  vt  non  minus  toca  Icgf- 
lima  defundko  pacrc  dcbica  dici  debcat,  c]iibd  pccuniaria  dos  ^  viuo  patre  ac- 
cepta  in  lcgitimam  impucanda  lic,  illud  fan^  nt  confcqucns  vc  de  fupplcnda 
lct;itima  tradVadum  nihil  ik,  (ed  deea  IbUiCnda  fiuc  pcr  numcrationf  autdi- 
ui(ioncm &cra  litionfi ca folutio tota fiat,  fiuc cx partcner imputation6.Pro- 
indc negari  non  poteft,quin  hoc  faltemcafu  fatisficii  miar  oportcatin  corpo 
ribds  bonorum,acfi  nulla  dos  aut  non  inpccuniacftct  data,quando&:  ficlu- 
ftinianus  exprcffim  conftituir,vt  lcgitimar  rc]^letion6  quomodo  illc  vocat  in 
corporibus  rcru  hereditariamm  hcri  nccellc  htJ./csmHs ^6.§-rep/ettonem  C  dt 
inofltefl.  Porrb  hon  aliud  dicendum  dt    addons  pccuniari.Tpcrcc^itiorcm* 
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acccfletic  non  iaiaufili?  rcimiicjano.  Nemoenimeft  qiuiion  faccaturre-* 
nunciatJoncs  Jltas  non  valcrc,vcp(>ce  jurc  qujIj  prorfus  iinprobacas ,  poncifi- 
ciovciono!  alitcr  admiHas  quam  li  lurifiuiaridj  vinculoiSc  rcligione  (ulU- 
nca  iCur  CAp.tjuamuts p^i6I$$m.ae pM6l  i//.6.Solus  igitur  caiusille dubiiacior.cm 
aduncccrc  pocctc, quo lcgicuni*  renuniiatio hCfa per  hljam in  pccuma dou- 
cam  lurata  proponacur , &C  fubmdc  re^ljlla  pcr  in  inccgium  rclticucioncm  cx 
caulfa  inimodioc  brrionJs,  vel  alia  qualibcc.  Nam  quandiu  ccncc  renunciatio 
pcrquam  filiaiic  cxclufapci:icusa  peticioncnon  mod6hcreJKaticT  liicccf- 
lionis,  (ed  cci.'.m  legiciina'  pottionjs,  licuci  de  lcgitiiraqualtionull.i  lupciei- 
fe  potcltjita  ncc  dc  leciun.a'  fupplcmcnto.Quiii  cnim  aliud  ci\  (upplcmentu 
lcgitinii  ,quam  ipfiTegitima  .«*  Acqui  poft  iel..illam  renunciationem  &  im- 
pccratain  ei  ea  caulla abfolutionem  a  vinculoiuriaurandi,conl\..c  incuin 
llatum  rem  dcduci  m  quo  ellct  li  nulla  vpquam  rcnunciatio  fac>a  hiillcc.  Id 
enjm  propriimi  &:  nacuralc  ius  clt  omniumin  intcgrum  relljtuCionum./. 
yko/i Jimtnori^.^.reJhtMtio.  D.de  mincr.  Ligo  ncc hoc  quidcm  cafu  iegiciirac 
fiipplcmcncum  in  pecunia  acc  perc  Hiia  cogccur ,  quia  non  lam  fupplemcn- 
tum  iegiuma*,  fcJ  coca  ipfa  icgicimadcbctui,  faiuadocisin  lcgicimam  impu- 
tandae  ncccditatc,  qucmadn  odum  fi?pcrioribuscafibuscucnjrcdixiii  us, 
ideft  ciimaucnuila  intcrceflic  rcnuniiatio.aucrcnuntiatjoni  vinculum  lu- 
nliurandi  non  acccflic.  Nam  li  obiicias  no  fuiire  rcfciHam  renuciacionc,ncqi 
vcrb  potuule  rcfcindi  cx  caufi  Jmmodicx'  i^fioni  s  niii  defur.do lain  pacie,  6C 
confcqueter  ncgari  no  pollequin  fiiia  ccia  poll  morccm  pncris  lcgicimi  Iw- 
bucriCkk  quidc  in  pccunia ,  cu  pccuniaria  dos  eft  qu.T  pro  lcgitima  daca  fiiic, 
'idtiuc  fupcnoribus  caiibus  diucrfum  clfc  :  Rcfpodcbo  crrare  tc  qui  cxiltinics 
rcfciifarcnutiacionehat)cdacllcration6  al»c]U3  rci  iiuacjonis  ni  id  v/quc  c6- 
pus,quo  rcfcifla  fueric.  Id  cnim  falfum  cltcum  c  contiarto  ide  rcrum  omniu 
uacus  cfle  dcbcat  qui  cllet  nuila  vnquam  f  .dta  rcnuciacionc  .  poceftace  liqui- 
d6  reiticucioniscoli^tc  vim  &:  ct^c^u  adcoquc  inccllcdu  rei  unciacionis.Ac  ll 
nullafa(iia  fuilTct  rcnutiatio,veru  circc  nullo  c6porc  filia  iiabuifle  lcgicjmatn 
potcionciTi,tamctfl  doccm  a  patrc  liuc  m  pecunia  liuc  in  corporibus  pro  legi- 
cin.a  actcpiflct:  idcoq;  legjuira cota in  corporibus  bonoru  jxrti  poflec  falua- 
docis  impucaaoncquia  n6  dc  fijpplcmtco  lcgitnva',{cd  dc  cota  ip'a  lcgitin.a 
quqccrccur,vcdiximus.Idem  crgoadmjctendum  e<t,cciafi  icr.unciacioaliqna 
lic^ciurac^&  vaiidaj>r.Tccfl"eric,li  modo  poftca  rcfcilfi  licpcr  icflicutioncm. 
Scd  ctfi  pc^ncrcs  fubliflcncc  renuciacione  iuraca  poilc  locum  cflc  qua^lioni  de 
fupplenicnto  icgjcima: ,  quomodo pucanc  inccrprcces &:  pragmacici  plcriqnc 
eo  cafu  quo  patris  facultatcs  audfc^  lint  a  t^^orc  rcr.utiacionis,quafi  dc  lis  bo- 
iiis  qu^e  lupcrucncrunc  cogitacu  no  fucric  cum  cum  rci  unciacu  cll,  luliuradu 
aucnO  dcbcatprocrahi  ad  incogitaca,nihilominus  ide  adhuc  luriscflcdetcn- 
daiquia  vt  li  f^pc  ac  fa*piusincnlcaaimus  lempcrq>  mcmor la  rcpccendu  clV, 
renuciiciones  iiuiufinodi  qiianculib>cc  luracx  cacica,.can  q^  ncccflai  m(e- 
parabilcin  habcnc  c6dicionem,ii  hcrcd.<cas  aiic  lcgicjna  pocciorui  rcnuncia. 
tu  cft  dcferctur,quadoquiwle  ncc  fien  nec  inccllcdfcu  quoq'  ipfo  vllomedo  pcr 
cipi  pot vc  eu:luiio  prarccdac  delacion6 , &  vt  rcnutiacio  valerc  poflit  cius  lu- 
rii»  quod  nccdu  del.icu  cft  ncc  vnqua  fortafle  defcrctur.  Quiu  cnim  li  filia  quaC; 
(lipulitc  patrc  rcnuti^uic,  antc  pactd  dccfler.c?  An  no  morce  priusquam  rc- 
nunti-;ioncfxclufaintclligctur?Scmcl  vcrbcxcluia pcr  mortc,ficruic  p6t,vc 
pacre  po(\eb  moricncc  cxciudaturiccvum  illa  pcr  rc:  unciacioncn^  \  Mininic 
scih.i.jiifajcriptumxy  §.  vlt.i  CnllHJ^c^.^.in  ommhHs.  dc  Itber.  ^ pojih.  lliud 
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jiamqiieoblcriutidLur.  elt  qaocl&:  jr.cetpreccstatencLU  poii  B^rt.A(lJ,\.<jr  hJ 
/.ispote/f  i^i.dcacjMtr.hered.  irtisccnuatiauonibusnon  lani  Ipcn.  tutiua'iie 
tcditaus  aut  lcc;itiiiijE  portionis.quiun  hcreciitatem  iplam  aut  legiuma  por- 
cionc  ceilanucnullamquc  intclligi ,  vncic&:  iliiidcucnit  vt  rcrcindi  poliint 
excauiIaimmodiv:«c  lxii.>n)s  ,quod  ficri  non  pollct  li  IdIius  ipci  quar  icr.<pec 
prorliis  mceita  el\,ccflfio  3c  rcjiuiiuatiofaclavidcrctur.  Itaq,  tamctli  renun- 
uacionis  Ibpulatio  qux  tit  a  viuo  pacrc  prxccdac  dciauunc  quam  Icxno  niii 
mortuo  patrc  tacere  &:  folcc  Sc  potcl^ ,  non  priiis  tanjcn  vires  lues  exeut ,  vl- 
lumvc  e^ccbum  habct  qiiam  dclacio  hat,eocicmque  ipio  in(Ianci  quu  delacjo 
fit  per  legi3  ,  id  ed  ilacim  acque  pater  morcuus  elc  nullo  iijtermedio  inilianti, 
fucceJit  po:cl\as  renunciationis  ad  hbam  exdudendam,  ^i^  l-Ji SnhicH  S.§.fi 
^*ns  ita.(ir  l.^Hotus  i^D^eU  nouat.l/Hit  condttione  i6.  D.  de/olHt.  Igitur  dotis 
ibl  liCio  qnar  a  pacre  viuo  Fa<fca  eil  pro  iegicuna  ad  excocquenda  a  hiia  renun- 
ciacJonem,no:i  poceil  faccre  vc  hlia  icgicim4  a  pacre  viuo  iiabuiile  exillime- 
(unNec  rurfLis  vc  pars  aiiqua  iegicimjf  poil  morcem  patris  iolutaeile,  aut  ad 
filiaperuemlle  v:aeatui:quuciimdosaviuo pucre promiira  ,  &  camexpro- 
miHio :)e  quam cx pacecno  ofiiciodebica  iuenc  prius quam  foiuerecur,  non 
aliui  videri  potelliolucum  quam  quod  dci>ebatur  ,  id  cit  dos  ipla qux  lam 
Cum  deberi  ccrpcrac,n6  etiam  legitima  quam  viuus  pacer  nec  dcouic,nec  ca* 
medi  voluiiIec,dcberc  vnqua  pocuitquandiu  vixic :  Acproinde  non  debecca 
(()iuuo  facere  vc  dcfundo  patre  pars  aliqua  legitima:  roiuca  dici  poHlc.  Ecii 
enim  non  ignoro  poile  vnicam  ioiuuon^  &  numerauon^  proficcre  in  piuro< 
caullas,&  ad  piures  diuerfx  fpeciei  obii^aciones  coil6das,/j«  nMmaattonihtts 
D.defolHt.\A  tamcn  cuncrcdt^  dicicurcum  folucioiiisA:  numerationjs  tfipo- 
re  vtraq;  caulla  rubK;ft  in  qua  proficeie  pofTic  foiucio  ,  vc  eaenirec  in  propoii- 
to  li  qucadmodii  dos  ica  &  lcgicima  ^  viuo  patre  debcrctur  ,  ime  fcilicet  lic 
cOilituto,  vci  coilicutu  eil:,vc  dos  iji  lcgiumadebeacimputar.:Na  i?c  id  euenic 
fiponasablieredepacris  folutieile  profiliadocfi  prolegiumaquain  boi:is 
pauis  iui>ece  fiha  poiIet,quia  (cihcet  ia  cum  eo  t6pore  naca  legicimx  petitio 
eft,nec  miniis  iegitima,qnam  dos  ipfa  dclieri  coepit.  At  cuin  dos  a  pacreiplb 
foluca  eil  hc^c  in  e4  expreflim  cauis4  vt  iegicimx  ioco  cedcrcc,auc,  quod  nu 
vaKie  di(lac,vt  in  legicim^  impucarecur ,  veru  eft  fadU  fuiile  foiution£  toKi- 
pore  quo  nuiiadu  iegitima  debebatur,nec  pocerac  dcl>eri,N6  igitur  fieri  po» 
taic  vc  ea  dotisfoiuuo  proficcrec  ad  fucura  iegicimx  obligacion^  exclgu6da. 
Nec  quod  fiiia  cam6  perinde  a  Icgitimi*  peutione  rcpcllacur  ach  legitima  ac 
*    ccpii(et,mouere nos  debct.  Repellitur.n.no  Droptcr  folutionem,id  eit  qua/i 
roiutio.ie  \k  fa^fb  legicimx  hoc  ipfbquod  foluca  eil  dos  quxin  legicjjmiim- 

f)utanda  e(l,ied  propcer  renuciacion^,  vc  ex  eo  apparec  quod  ii  renutinuo  nuU 
a  fa£ba  cilet  no  repellerctur^  ^  cocrario  facCla  renunuauone  citra  vila  dotis 
perccpcionem  &:  loiucionem,  niiiilomagis  ad  iegitimx  petitione  admiccere< 
tur,propter  autoricatem  fcilicet  renuciacionis:  nvcru  elt  quodnoftris  placec 
poncificiA  confticucionem  ad  eas  quoqi  renuntiaiiones  pertinere  qux  nullo 
accepco  hCtx  func.Qua  ieiitentia  ecii  no#hi  prxced^ubus  refucauimus,  pro- 
pcere^  qiibdaduerfus  rcnunciacionem  linecauila  fadam  danda  fic  excepdo 
aoli  ciuusxquitasimpcdjrcdcbeac  poteilacem  iuriruirandi,pocei\  camen  fa- 
cile  fieri  vt  renunuauo  futurx  rucceUionis  &  iegicimx  porcionis  iuil^m  ali-  * 
qua  cauis4  iubeac,nec  idciico  (blucio  viia  fada  hc  propcer  qua  videri  pufllt 
^^qua  ex  parLe  iublaulegitiinx  obhgatio  .*  Fmge  ahquid  a  pacre  doi  acum 
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fiJiz  iiuer  viuos  hne oncie  unputacionjs ,  &  nuUa  FadVa  Je^icini^  mention^ 
ad  exiorquenda  canien  falix  renunDationc  ne  lcgitima  ipfam  pecere  aJiqua- 
do  poflic.  Valebii  vtiquc  rcnu.  .tiaDo,quia  caufsa  habec,ncc  lcgicinij  pecere 
vnquatilia  potcric,&:  lamen  nilijlcliexquopoiritaigui  legKmixpaicem  fo 
lutamelle  vllam.Noeigo  valetcofccutiOjii  cxcoqiiod  hiia  qua*  luia.orcnu- 
tiauic  excluiacft  a  legiciri.a,inFcire  quis  vclit  legic.mam  eile  loJuum  auc  hi- 
beri  pio  foluca  liue  vmo  iiuemoici»patreagatur  delegicinia  ex  lis  bonis  piq 
ftanda,de  quibus  non  fiut  cogicacuiiiccn)poic  renunoacjorjs.  Qinn  pocnis 
diccdum  cn  cum  ob  rcnunciauonem  !cg:c)ma  nulla  prorlus  dcbeacur  in  iis 
bonisqu^renuntiacionisccmporcpacris  tucrunt ,  camq     nuncpccicur  ex 
faculcacibusporteiacquUit;s,icgicimam  cotam  cHe  quancacunqacdtbciur, 
nolegicima!  rupplcmencum.Uuiulnam  enim  legiiim^  rupplcinencum  cllec, 
Ciim  ncque  aha  lcgicima  vlla,nequc  aiiud  quicquam  pro  legiuma  vci  debitu 
ancca  fueric,vcl  nunc  dcbcacur?  idquehuedosquxrcnunoacionc  expienjc, 
daca  lit  pro  legitima,aut  quod  idem  clt,Dulla  impucanoins  mcntioiiC  faffta, 
fiueillacQam  li  volcslcgc.vciniegKiinamdosnoimputetur.  Nih;i,n  patris 
incereft  an  dos  in  lcgitimam  impuiandalic  necnc,quoticsa  futura'  legicin  z 
peti  ciooc  filia  pcr  rcnucutioncm  I  ubmouecur.lmo  i  mplicac  cociadithoncm 
vt dcdote in  legitimam  mipitanda  coueniat.co  cafu  quo id  agicui,pcrpaclu 
de  non  fuccedendo  vc  a  lcgicim*  quandoquo  pctenda*  lurc  filia  excludacur. 
Qnamquam  li  vcru  amamus  lieri  ccicc  nuliomodopoccft  vc  filia  qu^  fiiturj: 
rucce/Tioni&:  legitiin^portionj  vtiiiterrcnuntiauit  ,  idcll  adhibito  lurciu- 
rando,falua  hal>cre  poflit  aut  legitimaf  aut  fupplen^enti  peritiouein,propter 
auftas ex  |X)lltado patris facukaccs  ,  nili  refcilla  priiis  renuntiatioiic.-quo- 
iiia  ciimrenuntiatio  riuc  heredicacis  Futurc,liue  legitimxportionis  necella- 
tib  rcfcrenda  lit  ad  lempns  illud,  m  quo  dc  Jicrcditatc  aut  legitima  pottione 
tradari  demum  potcll>id  cll  ad  cempus  mortis  patris ,  8c  piomdc  eo  ipfb  in- 
ftanti  in  quod  confirrtur  fadta  inteliigi  debcar,/.^«<7/^ //>ofe  4rC.  de  donnt.  ant. 
7iUpt.l.$nfH^a  G  c.*d  lei^, falc.de plagiAr.l.tn  tempus  6i.de  condtc.f^  dfmonfhd, 
eum  (jH* poff  104  de  condtccfr  demon/lr.J^on  video  qua  ratione  aut  qua  tironte 
podk  diccre  filiaquje  renfitiauic  fc  no  cogitallcde  bonisqux  paccr  a  dic  rc- 
niintiat"oiiif  indiem  vfque  mortisclIctacqiuliturus.Planceadem  ratio  facit 
vceoruquoquc  bonoru  qiia-meJiotcpore  acquilita  (unt  quatitasJiiipicif- 
dafit  in  jcllimanda  leginma  li  Forte  filia  mortuo  patrc  volet  in  integru  rcfti- 
cui  aduerfus  rcnuntiation^  ex  caulfa  immodici  laelionis,  vc  j>robauTnlus  de- 
CMde  fnper.cap.y  Sed  qux  ratio  prqbet  fili^  maceriS  rcftitutionis  ob  larhoncm 
immodica,  c.7d6  rqx-lkrc  filia  deixrt  ta  a  V  gitima  quam  ^  Jegitjma:  fu|  ple- 
mento  (i  agat  no  feiciira  rcnutiatione.  Nullone  igitnr  cafu  p«>ccf  rt  cogi  hlia 
vt  legitim^  fupplemeiitu  accipiat  in  p^ctmia  numcrata  n6  m  corporibiis  bo 
norum?Vno,auc  alrero.Si  Fortepaccr  lcgauerrt  fili^ ,  aut  vt  loqnitTiur ,  ei  reli- 
querit  ticulo  infticucionis  ccrti  pecuniarqnantitatem  limplicrtcr  ncc  adic(fVa 
prohibjrione  neqiiid  pra:terea  petcre  poffit.Na  li  filia  lelidii  agnouerit  lim- 
pliciter^adeoq*,  apocb.i  cofcripfcr^,  falua  nihilommws  habdtpetitioni  fup  - 
^[emcmi^d.f./t^Hitdo.j.f^^ener^htcr.C.^ietnoffite/fam.  Itc  lifilmqur  dote  in 
pccunia  habiiit.poft  morti  patriialfqn.ldotis  part6  inipeainia  ab  herede  pa 
cris  acccpcrit:hi5  enhn  cafil-ms  verd  clt  logicima  in  pccuwa  li>lu:  captS  clle, 
potcftquc  locu  haSercratioilla  interprctri  &  pragmaricovnm,fuppitniencu 
ciufde  nacnrre,c6dJcipnis,8cformat  eiie  dei)cre,cuius3f  id  cuius  fuppienvrtl 
cil.Quaquam  lullinia-ius  in  d.§.replett9ne,vbi  conltituit  vtrepleuo  legitima; 
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femoocporiba  s  bofiorteii,nimdiftingiut  dn  legtrim4  m  coqpcnbm  boncr 
ram  an  in  pecunitBimieracaiblai  ccspecit.  Qua  de  caufla  ncc  valde.mec  rn-' 
dicio,iluftimani  mcnccis  aherrfliiericqm  '<^?\erIt  ln<f5ftir!(iVe  qc!:c;al'rer 
iM  corporibu"»  bonarumnon  m  pcjunia  rcplitionem  licftdcbere:Pr.Tlui.ni 
cutnnullain  eo  haciniuria.hcreLli,inteditaiitcm  c]iianMY.f»^::'i]>c  H(  r  yt 
coiporibus  rcrum pacetuarnm  ahtjuid  iiabeat  ponus  cjuam  pecanKim.Dc 
qDodicemuslaciilBmimr^/^rM/Kii  Decadts  fe^etts.  Sai  c  irlpcdoiurc  ve- 
tese  nonputp  idMi  idfd  polf^Satis  «nm  eracolim  adexcludendam  qnerc- 
Jam  inofikiefiiBft8m»d^u6dquariapar^l^^  dcFun- 
addmiperueniiret  cui  leginnAi  debc^ocuiV^ae  frt  corpor?bus,iItfc  in  pci.- 
cania,3ntqiiaaiia  racione  quarcam  illam  luitMietVnex  eo  colligipotcft' 
quod  potcratcogivt&rquarcam&quartfffTu^Viw-fibi  conficercc  cx  {ru«fti- 
biis  hcrcditatis  qiiaiii  ah)  rdticuere  rogacus  cdccV.  P,jprn/,intis  ^.^.vndec-r  fi 
cjuts.  deimff.telUm.l.muUerii.§.ci(mv^opofinrtur.  D.adSCXrebell.  /.  ijSf^^ 
mus  6.C.  r»<^.quoJ  non  riinihter  hodie  obtir.er,pi)lKjnam  placuit  Ic^itinMm 
incocporibusbonoruni  dandamefle.  Confqqucnscnmi  cft  vt  cxtimfbjbus 
confidnQnquam  poiBt,quoniodotonfidtar  Tnfbelhamca  excra  hberos  pri- 
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I  patcr  filio  aut  fiha:  nondum  nupfxcertani  pecuniar  quanti- 
caiemiripJtuuonisciruloveIiqucrit(idcnim  flcui  ruf}i>.cic,  i-  ' 
ta  5c  iicccfiarium  cllc  nollri  aibitiantur,coiuia  quoi  latii  fu- 
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^i.C.de.inr^jf.teiiam.iza, ius  ell:  vt  legidma  ncque  dicrfi  re Jpere  poflit ,  neque 
condKioiiem.licuL  nec  aliuJ  vlluiii  grauamen.  Qnancitacem.n.lic  relH^a,vt 
diximus,niliil  aliud  qiiam  legitiniam  efle  ipfa  tcltamenu  verba  probanc  qui 
bus  cxprclium  c.i  cam  pro  leg;cima&  omm  lcg  tima*  lurc  v  acam  eflc.  Mjni 
contra  lcmj  cr  vifa  ell  iniquaharc  lentciicia,qu.r  abhorrcceuidencer  a  cdtato 
ris  voluntaLc.Nam  licct  poi  iioncm  iplam  lcg  tnnam ,  auc  quanuLacem  quoc 
povtioni  lcgicim.^  rclpot^dcatjUacun&nuflaadicdVa:  diei  auc  codicionis  ha 
bitarationc  prxltari  conueniat,ncc  ca  moram  vllam  admitccre  pofTic,eo  ta- 
men  adhuc  incerto  &c  dubio.an  illa  quancicas  qux  in  diem  cercam  vchiJtsL  e(l 
lcgicimam  fupereCjiKcne ,  &c  quid  quantiimque  lic  in  lcgitima  ,  cut  obrecro 
inducimusd.uiiionein  voluncatis,vc  tcUacori  crcdamusmco  quod  dixit  fe 
pro lcgioma  qu.incuacem  hanc  rchi.qucrc,non  crcdamusautem  in  eo  qur d 
iiunoiiskgKimam  qltimauic,quam  vcicli^cquaiiucacis  fakem  cx  parcc  Ib 
lucioni  dicm  adiiceicprohjbcn  lc  putaiec-Qui^d  enim  /i  decraCto  cciam  in- 
tcrufurio  mcdij  teinpotiSjfk  confequcnccr  cancomiroris  arltimaco  eo  quod 
rchdlu  clt,plus  tamc  rchctum  apparcat  quam  opus  lic  ad  integra  prrtioncm? 
An  non  fiac  uiiuria  icilacon  eius  hccedi  ii  cotailla  quancitas  pucc  &  ltat:m 
dctur  qn.im  in  dicm  dari  tettacor  voluit?  Sic.n.cuenic  vc  hberiliorcs  iinius  te 
ltacoic,&  plusquam  illcdcdeiic  demus  ci  cui  iple  iufta  compucjcionepacri- 
inonij  p.oquc  uidicio  non  fohlm  intcgram  lcgitimam  ieliquit,fed  etiam  lon 
ge  plusquam  iclinquercdcbueiif.quod  laiieabfurdum  fuerit  Ldebnor^^^.D, 
ad  5. C.Trf ^f/ANam  nec  cogi  potuit  tcllator  vt  quicquam  ampliusquam  le- 
gitimamei  purc  reli;  qucrct  Scd  &:  idem  ip(eUiliiiii.uiusquilcgicim^  pcti- 
tione  nuUa  mora  rulpcntii  voluic  dt[}.l.<juomaminpr$erikuSyCo\Ai\iuit  canic 
vc  li  plus  qnam  lcgitimam  ccftator  rcl  qucnc, onus  relidlo  adrcrip(eric,re- 
ijciacur  quidcm  o;i^saJ  concurrcncem  vfquc  legitima:  quaiiC;C«icem,<cdpro 
ca  parcc  quq-  e\ccdic,voluncaci  tcrcacoris  omnino  facisficri  oporceac,/.t//riwi.(J. 
cumaureM  C.eod tit .De itiojf tefi Viiws tii^o eWwi  fciaturan  quod  lehdu  eft 
icg.umain  cxccdat  auc  noii,quam  vc  a  cocaquar.titate,quq  rcli^la  fuit  .oniis 
diei  a  'icd^saut  aliud quodlibec  rcijciacur.  Incenm  auccm,id  eft  incerco eo 
necdum  beiiccxploiato  ,  quiancclori  poiclt,  quin  iufta  tociuspatr  monij 
copncJCio  inc.uur,quid  clt  qiiod  mchusdicctc ccjiiltitucrc  poflimus ,  qui 
vc  tc>..anus  vuluniau  fteiur:  Dies  gitui  qua  tcftator  folutioni  prqfcriplit,cx- 

f>ccVadacuc ,  rcc  injuiia  vidcbicur  fieri  iegicimario(lic.n.vocaic  libcc  cii  cui 
cg!umadcbctur,quifquistaniic  illc  lit)cu  (i  quid  incomodi  cft,vt  fane  cft,in 
mora  mcdij  tcpoi]s,iotfi  id  non  modb  coperlctur  cu  co  quod  plus  m  rclr^Vo 
cfle  crcditui,quafucurucrat  li  lcgitimafola  fmcdici  adicctione  data  fuiUct. 
(C6pefaciOPe.n.hancqua  lus  vccuspoccrac  admittcrc,Uiftiniar,us  (iil^ulic  in- 
duxicq*,  diLiilione  volutuacrs)  vcru eciS  tTudturi  lcgiciiua:  c.\  die  morcisprxfta- 
doru  1  (Cccfljcacc(vbi  dc  lcgiumx  qu^uiatc  cOft iterJt)(arciauir.Ac  (ai  c  in du- 
biocrcdcduscft  ceftatorprarfcrcimparer  id  colihj  ccpflc,quod  &:  lcgibus  Sc 
piccacisoftiaoc(ingruccuisvideatui:i:CC  quicqua  rauflx  eftcur  fu^iccmur 
tocaea  qu.  ntitacc  quarprolcgiumain  dic  ccrca  relicta  cft ,ie(Ji6dcre  portio- 
ni  legicnn.r  fubl  ca  quoq,  dici  adicdlione.Na  quod  ccftacor  dixic,ca  fc  qu.an- 
ticacfi  pro  lct;icinn  rclinqueie  ,  accipieiidu  cft  cu  fuis  c6dicionibus,&:  vc  lo*- 
quucur,quaritatibus,ll  teltatoris  volutatc  (pcctarc  volumus,id  cft,ica  cair6  vt 
in  ca  ipfam  dic  quam  ccftacor  prxfcrjpllt,ncc  cicius  fiac foluCio:  Aut  vt  li  fta-  • 
tim  ncc  cxpedtaca  dic  ca  quancitas  prxftccur,l6gc  pUism  relictoquam  in  le- 
giuma  circmtclligatur.  Eig6ne,inquies,in  bonis  defunCti  pacns  mccica  (i- 
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lius  habebic  mhil?  ha  prorfus.  Ell.ii.quoJ  libi  impucet  cur  agriouerjt  rclicbu 
untiq;  ^ltimaucriclcgitmia  inccnm  carcrcs  vc  tancoampliorc  quantitat6  ex 
cetlamento,ac  promJc  ad  dic  lellamento  did5(li  ron  prius  taxata  cllct  legi- 
umac  quautas) i6lcqucrctur.Pocuit.il. limora  Iibiin  lcgitima  fieri  noluitde- 
fiindi  voluniatfi  abjjcerc,  ipfamq.  legitimi  ftacmi  pcccre  in  corpocibus  rcru 
hjredicanarfijii  nollns  incerprccinus  cred.mus,quibus  cami  an  nuc  ''\  re  crc 
dendu  acjlequei.ci  capice  dicemus  Na  li  quis  dicac.quod  ego  probabiliuj  ar- 
bitror,n6  licetc  icgitimario cui  pecunia  pco  legicima, quatum  facis  ell,cclba- 
tor  dcJit,repudiarc  voluntatfi  ,  &  legitim4  petcre  in  corporibus  bonorii ,  ni- 
mis  iiLi^  iniquu  &  inhumanuclletlilegJtimariusdi^  iteUacore  pra^fcripra 
pro  tota  legitima  expe^re  cogeretur,tametli  fp6  haberet  recupeiadoru  aii- 
quando  frud"uu  a  die  mortis  pro  ea  quanciute  qua  legJtimjc  iurc  debita  clle 
collarec.Cur.n.patiamur  nihjieiinuenm  habcre,cuiaJiquKi omnimodo  iu 
dcbcri  cercu  ert?Quaqua  remcdi j  loco  induci  pollec  vc  ei  lumptus  hcres  prx- 
ftarcc,qui&:  alim6tisellcntnecellarij,&  legicini^  caxad^:  cuius  fanc  taxatio, 
6c,vt  Ioquutur,iiquidatio,vc  plurimu  magnos  litiu  anfradtus ,  ing^-ccmq-,  ex • 
pcnfaru  matcria  le*.u  crahK.Ncq',  vcrb  in  eo quicqua  abfurdi  cil.lde.n.vfuuc 
niro cci4  Ibiec  cil  exiicredacus ei\  filius,  &  qucrcU  inofliciolt  tellamenu  exer- 
ccrc  co^\x.\M  J.wf^uuta.^.de  inoffiaofo.D.de  moff.tefi.:iut  cu  aiia  de  caulla  pati 
tur  cotroucrfia  vniuerlbru  honoruyl.tf /t.C.de  ord$.co£n.  Ncc  lane  aliud  quic- 
qua  ell  quod  mchus  dtci  ponit.Omnino.n.&  necenan6  difcutiendum  cll  ad 
qua  vlq',  quanticacS  alc^dac  lcgicimar  c6pucacio,vc  lciatur  proqua  reli<fti  par 
tcdies  loiucionidjdarej)cidcbeac,proquaecidparte  recinen.  Aperca.n.ell 
lulbnianicoHicucionoIcntisadieckardiei  vild  racion6  habcri<]uancri  ad  eani 
parcc  acunec,quar  pro  iegicima  debctur,haberi  aure  pro  icliduo  d.§.cum  aute 
/.vU. C.de  tnof.teft.  Cuius  cofticucionjs  manifefta  racio  illa  eft,quo<i  116  licuc 
lcgiciinx  condiciodccenorjica  ncc  meboi  hen  poccft :  Nihil.n.  vctat  aliquid 
relinqui  fupra  legitim5,iicet  mjnus  iegitima  relmqui  no  poffit.Iiaq^  poltqira 
collitetit  ampliusreliCiiiclic,quam  pro  lcginma  necclle  cflet,in  co  quoJ  e.\- 
cedet,voluntat6  tcllatoris  leruabimus,ncc  legitimariu  antc  dic  agcre  volcn- 
c6  audicmus:ui  reliquodie  loiutioni  Jicta  pro  no  adieda  habebmius'&  fru- 
€i\x(i  legitimarexdie  morcisprxftandoru  obligacioni  inducenuis.Neq*,  no.e 
bicco  cCpore>qubd  lcgicimanus  rclklu  agr.ouenc ,  qiiadoquidc  ca  diei  adjc- 
ctio  per  legc  reiicicur,nec  potcft  videri  c6cra  lcges  tacere ,  ijtu  co  modoquo 
lcx  vulc&  lubct  rehnqui,  rehdtu  agnofcic. SeJ  quadju  no  coltat  quid  3c  qu^- 
cii  lic  in  iegicima^cc  proinde  pro  qua  guicjtacc  dics  adicdla  lit  c6tra  lcges  di 
co  no  poile  interim  reccdi  a  celtatoris  voliicate,quianihil  eft  quod  mclius  di 
ci  poHiCjdeficitqi  interealegiumario  noiuspcteda:  ftacim  Icgicim^jfcd  pro- 
bacio  eius  quonr  bonorii,qu^  legiuma  pocuone  coftituat.  Scio  plenfqi  pra- 
gmacicisquiiniigniores  arquitacisarbitn  videri  voliiC,pIacere  hoc  t^perame- 
tCi,vt cauuonib*  rcs  cxpediatur,!d  cft,vt  filio  totu  id  quod  rclittu  eltllattpra: 
ftcturnufla  diei  habica  racione,in  Ipccic  fiJuci<i,&:  vc  l(xjuutur,p  mcdii  pro- 
uilionis,  cii  eo  tamc  vc  hercdi  caueac  fe  ii  quid  fupra  ca  quanucacc  acceperic 
quim  pro  legitimadebcacur,repr^fentat.Tproeapartefolutionis  incomoda 
larciturum  ar^./.i.eJ*  tot.tit.fi cnt  plns  ^uam per leg.fakid.  Sed  qtUTto cur  h^t; 
in  refilio  magisqiiam  ceftatori  ipfi  prarfercim  patri  faueamus-  Nam  etli  fihii 
paterexheiedallctinfertacauira  juitaquidem,  idcft  a  luftiniano  aJpiolata, 
fednonvcra,  quandiu  de  tadb  veritate  quarrcrctur,in  cinujue  rem  queie 
la  moiirciofi  teftaaienci  exercetecur     niiul  lanien  izuevim  blio  dcbcteiui: 
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pia'Lci  fumpius  in  cauiram  ijusS(: almicntorum  neccllafiosciurcrgoin  pto- 
pollio  tyundmijiccituui  cltt.3Uid&:  quantuiu  Hlio  debeatui  ,  volu.  cacem 
tcltaiOi;5  onnuno  coiiccmncnius,  nullamquc  proiius  adicda-  d.ei  raiioncm 
habcbimusrAut  cur  nona:quc  cofulanuis  hercdi  parato  caucrc,  lc  cjus  qua- 
titatis,c]tia,".i  pf*5 lcgitimadcb;tam fiulietandem  conftabit  vfuras vjcc  ita- 
dutunc.vcjjc  mvriistcUauturum-  Namd:  Jia  Hcvl mdeuiius tibas rcniccur 
cui  Juicrjm,vtdiximus,i;eccnari)  run  ptusrubminillrancur  ,  &  celtatonsia- 
dicio  qu.iJUum  pcr  Icgcs,  hccL,paieacrjr.  Dcnique  numquaiii  debec  qtus  vin- 
ccicob  id  fohunqubd  latilJarcparatusUt  i\  aiiam  vinccndi  caullam  nullam 
habcau  Logcque  aha  ratio  cll  caucioiiis  quT  praflatur  cx  cdidVo,  Si  cui  pluf- 
c}dan).Prodclt  enim  illalcgaiarjoad  totum  lcgaium  jnceum  cofcquendum, 
qiiia  habc:  jUe  prolc ccllatorjs  voluucaccm ,  quam  hic  non  habcc  nili concra  \ 
ic  is  quile^icituani  in  dicin  cchcl.\m  coi.am  pecit  ante  diem.Probar^  magis 
vt  in  luce  uucnogaretur  hpies ,  qaaiiti  Icgicmiam  portionem  qua'  petcrccur 
a:(limaieLjCamqacip(am  quantitatem  quam  diccrec(ncquc  cnim  i.ullam  o- 
mnino  djceie  pollec  )ll;atim  pi\rltatcc ,  nabicactiain  racione  fru<5Vuum  auc  v- 
furarum  cx  die  morcis:  Pro  rehquo  autem  Hnis  cucnciilque  iuAcij  cxpecU- 
rctur,nulla cx  parte  intcrponcnd  s  caucionibus.Quid  enim  pcriclitari  pocdl- 
filiuscLuinreliquasrcs  iicrccliLaiiasparata  lcmpcr  ctita«fiio?  QuHd  rurfum 
l;cVcs qui  noii  nili  cam quancicaccm prt^Qcc^quain  a ie  pro legicinia debitani 
cHc  faccacui?Nudam  fai.c  repromiuioncm  hinc  inde  micrpouj  uihd  vecat, 
propter  mcercum  qtiaiiCicatis  quarpio  legiiima  minor  maiotvc dcberi po- 
tcft  ,  propcer  Fructus  quos  ab  ahero  alteri  rcddioponebic  It  data  quanti- 
tasiull^poruonilegttinia:  nonomniiio  refpondcac  Nonidcinccicli  quid 
prolcgicimapuiclicrcIj6lumcic]iu  rchdo  nonccniccntus  ,  6crcp(idiacace- 
llancis  vohintaccmalitlegitJtnam  pcccrcin  corponbus  bcMiorum.  Ta»ti/p^ 
^cnini  du  n  quaretur dc  quancitatc  legitimje  &  bororuni  cx eacaulla  cwdcn- 
j(lorum,(ikgicimanus  rchdum  pecac  rcpromiira  rcibcucicne  aitc  impacatio- 
nc  ,iccmquc  truduum  auc  vfurarum  ad  concurrcntcm  vfquc  quamnaccfn 
compenfacione.nih.I  caullar  eft  cur  non  iit  audientius,cuni  habcat  profcdc- 
fun<fii  volui  taccm,quam  hercsimpugnarc  non  poccft  ,  &:  cui  inccrim  ftan 
nccellc  elt,nullo  tamen  ex  ca  ic  praiiudjcio  alcciucri  gencran  o.  Eoquc  iure 
pafnmvciinui.  Sciliccccx  pragmaticorum  icntaitia  qui  putanteuin  quicx 
rc  auC  quacitacc  ccrca  inftjcucu>  ell  pro  lcgjcima  polfc  id  quod  Hbi  tclichim 
ell  rcpudjarc,&  legicima  in  corporibus  bonorum  peccre  ac  obtinerc.  Qupd 
lamcn  an  vcrum  fic,auc  poc  lis  cur  vcrum  non  puccmus  ( iain  cnim  diximus 
.nobis  id  non  probari)  paiillo  fullils  cradVandum  ell. 
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'    Si  eam  corporum  aut ptiunU  ^uaniitatem  ^ua pro  legitima  reh^a  eflyre-  ' 

ptidiaHeritlegitimarius.tnalitoMelegiiimamhabe-  . 
'■'  ..  I    'i     re  in  corporihuj  hor;orum. 

•  * 

I  H  1  L  inpraxi  &  in  tribunfjlibus  ccrtii^^ft&rreceptiivs  ,  quam 
qiiod  nos  hoc  capitc  probabjnuis.ni  fallunur,e(rciarijjrijnuin  &:  a 
1. 1' jjr  '^•^Vioi.cptorfus  ahcnam :  Id  fdlicec  quod pragmacici  poftin-  , 
.jiVd^w-»V'f  *•.  ..     •        .  ..'  ccrptctes 
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terpr^s  pntant ,  Hum  cui  ahqujd  pro  iegicinia  reiidum  ci^  ^uc  in  pecunia» 
liue  inccrcis,corporibu$  boi<orun),cogi  noii  polie  vctducoiis  iudicium  a- 
giiofcat.etumli  quoa  rclidlum  cll  luihciacad  lcgit  mam  porcior.c.fed  pof- 
ic,timali.,  repuducoeo,qut)d  iibi  rclitbjmd^,k:gicimam  pccere^c  obunerc 
in  corporibus  boi^oium.  Proquaicnccnua  non  habcnc  illi.djud  i^uod  pc- 
^ranc>iulj conltuucronemLuibnianiin/^mM  ^d.^.repleitcnetn.C.de  tno^.te- 
fiAm.c^:^  cauccur.vi  icg  timam  cui  aijqiud  dctH,cx  ipiiscnrporibus  bonoru 
rjpleii  oporccat.Si  ciijm  rcpleri ,  cur  non  &  tocam  coi.Hci.' Addunt  etirm 
iiicercdc  quim  maximc  cuisqui  icgicuu*Epctcdxiushabcc,vccam  habcacm 
corporibus  bonoru  pocius  quam  m  pccuiua  numeraca,  qutciciliccc  facihi>s 
am.ccicut)  nullolque  cxicfiudus  pacicicgiciiup;  vcii»  coiiditioncm  p.uiJc- 
modo  dccerior6  hcti  ptJlc.ncqu  dc  \t!^nkci\Qi.c^ucnt*m  t»  priorikuj^^i.eod. 
Egovcibillud  pr.mum  adnucti  voloquod  oiunc^.iacciicur  luus  vetensia- 
uoncm  huicrenccntijf  icpugnarc,d^ruspottdi  an,  aucni  quo  lus  liiudcx 
Iiilhniani  conlhtucionibus  lit  unmutatum.Nam vt  luic  ciudi  ccllamci^tum 
viqiic  adco  b*mum  cliet  nc  jkv  qiicrcia  inofrtcioli  re  (andi  poilcc>nih:l  aliiid 
i-cquireb.Kur,nih  vc  lcs^icimam  luccgramhabeicc  iiic;  qut  do  inoSdofo  aiiu- 
qtii  coriqucUarus  tu>ilccdummr)d^  iiabcccc  cn  riibibuinadcFundb  ^  fidc<.)qi]e 
occalK>ae6c  ob  peLfonaui  dcfur.Ai  ,iKcciw>ii  ex  jpliusrabliant^a-,  vt  puta  (i 
cjuid  filio,pacris  CDntom placiduc.abcxcrawcodcaiacum  proponciccuc.  V^nde 
cciam  tiebac  vt  ex  frutikibus  q  loqnc  rcrum  iiereuicanaru  polt  ccltacoris  mor- 
tem  pcrceptis  confici  legrcima  pollcc ,  fi  tamcn  fufticercriC  adquartam  &: 
c|uarta(lTudus,caiT)Ctli  non  tani  hcicdicacj  quamrcbus  iicccdiiainsacccpto 
^firancur,/.  Papiniavuf^  i.vnd/  fiifuu.n.eUtnojf.trflam.iuKEl.  /.  tnfidetcofn- 
fmJfartM  iS.  D  ad  S.C.T rebeli.  MuiciN  mmus  crgo  conqucri  pocuillec  is ,  qui 
lcgicimam  in  pccunia  nun.crac-f  ex  legaro  iubuillet ,  li  modc)  auc  inUicutus 
fu4irct,aiit  cxhered.itus.Hoc  cnim  femper  requucbaturad  v.Tl^djtaccm  tdla- 
mcnti.quod  aliocjui  non  valnirtct.Sublatavtr6conqucrcndi  tacuitate,  appa- 
rcc  non  potiiiHc  Hcf  i  vc  ei  cui  let^^aca  cllct  pccunia^hc^ercc  rcpiu-Iiarc  lcg.icum, 
&.  Icgiciinam  pcccre  in  corporibus  bonorunv.  Quocnim  iurcpcccret?  An  cx 
tclkanvenco  quo  non  iWraiit  legnta  corpora,(ed  pccunia  An  vcro  ab  intcita- 
to  fublillcnci?  Hrn>aque  mancncc  ceftaci cauifa  ?  Nequc  farc  id  habct  Jubica- 
tioi".cm  li  collas  'uttinianiconllicucioncsquxcontra  pitardj  nonnullam  an-- 
lam  pr.vbucrunt.  Fideamuscrgo  quid  luivinianusconllicucric.  Hoc  vnum 
in  d.§.rep/ettonerf§yVt  icgicin.x  rcplccio  faci  nda  llc  in  corporibus  rcrun/  hc-' 
dicari.iium.  Quod  cgoprointcrprctibus  ,licctiplialitcr  lcntiantcoquoque 
carulocumhabcrcvoloquoidquodprolegitima  tdlacor  dc^iit,  pccuniariCi 
fucric:  ncquecnjm  icxdiltipguitj&  conftaceum  fcmpcr  morcm  rci^atOTum 
fuifiequi  ctiam  nunc  cllvclcg^cimam  porciorcmauc  aliquidpro  legiiima 
darcncin|^U''iapocitVsquam  in  corporibus,ncc]Jia  ficrcc  diminucio  rcrum 
heredicariarum.Sjdancxco  fict  conlcqiwiis  vt  h  Icgilimam  inccgram  ce- 
ftacor  in  pccunjftdcdcrit,licercdcbcai  lcgitinario  rcpudsarc  legaciini,&  pro 
pccuniapec«recorporacontraexpreiram  teftacorisvoluntatcn)?  Minin^  ve- 
r6:nequc  dc ta  verttum  vHlim  cft- in  luftiiniam  covfticutionc.  Ac ncc  admit- 
tendurti  prii!0,vt  ottm  aliquid  in  pCcnnia  prolcgiumadotum  cil<]uodlcc;iti- 
mam  no»)  £rqtiet,Iiceac  lcgHiir.acioquaiulanicuTnquo,»d  cfl  rcpudi.^rc  vt  lc- 
gitiinam  inccgram  in  corporibus  naPcitatirf.Tancum  enimafceft-Vt'  illalu- 
itiniailimen&fuirte  vidcacur,  vtisc  concrario  *ho*.  ipfo  quod  confticult  rc- 
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pletioneni  in  corponbus  ficd  dcbcrc ,  decUret  fatis  noUe  lc  in  eoquoci  reli- 
cViiiTi  crt  reccdi  a  voiantaceceftacoris,iiccproinde  rcm  pro pecunia  prxftari. 
Alioqui  non  de  fupplcniento  tancum  led  dc  tota  kgitima  idqui  ciHiltitutio 
debmdct.  In eocjue  fiiie  a  nobisfupr j  indulcuni  ell  interprcabus  plusqitam; 
debeicnuis,  ad  hp.ciii  vlcimi  capias  DccadisluperiQris,  ciim  dwnmis  polle 
boccafulocum  hiberc  quod  interpreies  ^  pra^maticj  volunt,lupplemen- 
tumlcgitimar  eiufdem  natura* conditionisdle  deberc  cuius^^:  lUud  m 
cjuo  lcgicima  lolui  ccL-pta  ell.  Nihil  enim  hoc  ncccllc  ei^  ncc  valet  coniccu- 
tio,ccllator  lcgatum  pro  legitima  in  pccunia  dcdit,ergo  fupplemcntum  Jegi- 
cimx  in  pccuiua  dandum  elL  Na  dimmiiitudiiiis  ratio euidcns  hxc  ell,quud. 
ad  eam  vfquequantitaccm  qua:  tcftamento  data  ell  licut  agiuir  cx  tellacoris 
cxpreda  voiucace  .icatieri  nequit  vtcocra  eam  voluntacc  ahud  pctacur quaiii 
quo  1  tcilaineto  datum  ell  Pecunia  vero  daia  fuit  no  corpus.  Pecunia  igiiur 
iion  coi pus  peti  dt bec.nec  pro  ea  lcgitimij  p.irtc  icx  vilo  modo  fe  jntcrpoint»,' 
quia  neque  nccelle  eih  At  lupra  cam  quantitatcm  manca  voluntatc  teftato- 
riSjiicer fupplemetum  lcg:timx  pctatur quali  cx celtamcco (quia ncc  ab  ince- 
ftato  peci  poceft  cjuidiu  telhmccum  lublirtit,&:ab  inceflaco  dc  port lonc  he-j 
reJicaria  quxicdum  elIcc,non  defupplem^to  legitimjr)neccllcruitlul\inia-, 
num  fc  interponerc ,  vt  ncquc  Iraus  legicittMe  ficret ,  nec|-,  eo  prxcextu  qut^ 
iegitima  intcgra  rclida  no  cifec,re(cindi  teiUnictum  poHcc.Icaq>  voluic  lulli , 
iiianus  Hippiemecum  lcgicimar  haberi  prodaco  quod  re  veia  datiim  n6  fuiti 
ciimqvnopollec  exteftamici  verbis  auc  ex  prijlupcatcllacoris  voluntacedc- 
cidi  an  in  pccunia,an  in  corporibus  dari  deberec,  piacuicdeberc  in  corpogb, 
dari,n6  ob  id  folitm  quod  ea  fenc£tia  fauorabiiior  lit  legitim:^ ,  icd  etiiquiai 
nihil  cft  quod  mclius  poflisdicere.Lcgitimaenim  quota  portiodl  bcxnoriiiir 
a  del\in^toreii6Vorum  qiuc  quis  ab  intcltatocllet  habicurus,ab  inceflatoau- 
ccm  non  pccupram  pro  rcbus  herediiariis ,  (ed  rcs  ipfas  lieredit.irias  pro  lua: 
parte  hiit  habi turus.  Nmiirum,quod  ad  eam  partem  atunet,qu^  ex  corpori- 
bus  hereditariis  habeii  pocuilfec.  Nam  li  poneres  rep>criam  clle  in  lieredita- 
tepecuniam  licut&:  fundos,non  puto eam  luftiniani  mentemclle  vt  tota 
replcuo  ficn  hoc  cafu  debeat  ex  tundis ,  fcd  partitn  ex  fundis ,  partim  ex  pc- 
cunia.  Nuila  enim  fit  iniuria  lcgitimario  li  iegitima  portio  ei  dcturexre- 
busUngul>squacjnherediiatcrepenuntur,liue  inpccunia  liuc  in  corpori- 
busconfillant.  nccaliud  leniilleluilinianuni  credibilc  eft  nili  vt  non  lit  in 
poteftate  heredis  fupplereicgitimam  in  pccuniavt  omniu&:  tota  coipora 
libi  rctineaCjfcd  ccneacurqaacenusincorporibus  iiereditas  eft,eaccnus  cjuixi 
legitimx  portioni  deeft,  in  corporibus  fuppierc.  LicH  non  ignorem  alio  lu- 
rc  nosvci  ex  pragmacicoium  ecionbus ,  quibus  pcaxis  tota  piena  eft.  Sed 
illudctiammuit6abfurdjus&:  iniquius  eft  ouod  pr.igmatici  voliint,  /i  le- 
gitima  in  corporibus  quid6  iiereJitariis  relida  lit,lcd  tamcn  in  iis  qua:  lint 
cx  deterioribus,  polle  reii^um  repudian,  vt  lcgitima  in  aliis  t>onisprxftetut 
quar  nec  lintcx  mciioribus,necex  dcterionbus,  fcd  ex  mediocnbus.  £tii 
enim  fatcor  (i  arbitrio  boni  viri  prxftanda  lit  lcgitima ,  srquillimum  efte  ii- 
lud  cemperamcntum  vc  m  mcdicKribus  potiiU  quatn  in  alio  bonocum  genc- 
re  adiudicatio  iegitimz  fiic,  quemadmodum  contingit  11  teftator  minus  ie- 
'  gitima  reliquerit,  &  defuppiemento  tra<iari  oporceat ,  cum  camen  pater  vi- 
ri  bonioftiaofun^^us  bonafuamtciiil>eros  diuilit,  &  quxnam  pro  legi- 
tuna  dari  veiict ,  deciarauic,  cur  aiiud  meiius  auc  ^iuus  aibicriuai  reqiucc- 

mus; 


dllifiMbpr  ceftabientoquod  yaUt,ntiXiBililAh\\o^^ 
faiiiii#coa(bcenitn<r%iie2Mlk^^  fu^ciiiribdiciii^ 
BiAoiiem  ^nam  paterlAlR  Lberot  ft^eric,  vt  etiamii  (ada  bc  in  niiniisl6l6« 
ni  faipcuri  auc  voluntate,eani  umen  ii  dcx  (amilior  erci^aiiMMMi(t^  ^ 
ri  omnino  debcat  l.vh.C.fami/.ntt/c.Nec  id  rem  percinec  qpe40Bbnti6pt!c- 
gicimam  filio  dcbeii  in  boiiis  incdjocnbus.ld  enim  talfum  e(l,rec  vHo  iutis- 
locoprobabile.NulIa  iianiquedebcu'1  lcgitura,cun  (rmcl  lellanjcrtodata 
ell,qaia  ncc  debecui  nill  polt  moitem ,  tdlan.er.tun.  auLc  fit  a  viuo  par.tcfa- 
milias,qui  ii  lic  cclictur  vt  lcgicimam  iucc«:am  de^ilie  dici  pul7it,nulium  de 

lhtara|atinrp:ciendMtllfj^jin  legidittm  iriKi{|pnii  cwinBic9UuilMB€ili  ihi^ 
ndbrioBe^rain  deddlc  did  pbceftqnbd  dcderittlclxMiis  'detehonbus.  Taino 
pbimemm  daca  elle  necefle  dl  vt  lufta  legicimnr  zIl:maC!oc6pIeatiirJlgU^ 
(feri/sf.  DMreh.eo  fuh  tHt.veicw.funt.  Sed  cdi quid  dcellcc  lullx  compii- 
tacioni  legitim^  propccrea  quod  deterioics  FundidacJ  ellcnc,rcpien  id  dcbc- 
retarbitiio  boni  viii,&quiden.,vt  iamdixi,ex  med^ocnbiis  qumtu  fupple- 
menti  dcbici  catiopateietur,  lcd  no  co  tnagis  leccdcndun;  cllci  a  voiantace 
CeiUcoci^vt  pro  bonis  dea*i:ionbu<»  qoe  dcdiila,  daii  mcdioaia  ouorierec, 

tMmi^^9^\  iHiiiMtii|r»fQue  dftiii  riiMrtiii<lM»i<i<iftMifNrm»r: 


^  A'x'1  jU^X'  de  hao  re  incer iocis  intefprefcestoncentfo  eH:,  An 
^^**  rgi  fn  apei  llaiu.u  to!iipenmis&  m  cotupoUit.  Suntcnini 
qui  dilli.'gua:it  nuer  lcgitin.am  qux  dcfccndentibus  &:  eam 
qu  c  afcci;dc:»tibus  dtbcatur  vc  poftenor  hxc  colli  pulTic,  iila 
non  itenijVtpoie  qvx  fiauorabiliori  iure  dcbiu  lic,ex  voto  fci- 
licec  p.}^cencum,  Sc  nacurali  rado»<e,  non  vc  hxc  (bloiiicuicu  pieucis&  mife* 
<nid^k  erfriptof.f.vb,lf,MlMJm^^  dtk 
%fat0  tolltuiiiis  deniqae  n^ifam  in  txi^cdllfjfed  clnMh^Vcnimque  ininui  poT 
Ye  nciidflfirdvigl^tquiii^  (encehuam|iiigtt)addil6l^^  probaitc^pail 
lini  fc<juumur.  Ego  qu.Tftfonem  in  co  eire  arbicroi^,' An  ftatuto  fieri  queac,vt 
ilegiama  intcftaci  (iicccnionecxcludatui-  isdecuiusltgitimaportioncdjlf^ 
■putamus.  Nunquam  crim  mihi  perfuadcbo,  lic^t  vulgoalitcr  credicum  lit', 
ncri  podcvcc!  qui  penicusexclufus  ell  ab  intefiati  fuccedionc  liuc  pcr  ftatu 
tiim,Iiue  pcr  renuntiacionfcm,  legitima  vlla  ciebeacur.  cum  nihii  almd  iic  Jcgi- 
^ma  ^uamquoca  porcio  ^ahis^ietedStatia?  qiu^  ib  hiteftatb  cc»mpeticura  €(• 
letQ  ieft^tmncuih  nuthith  fiilftttm  proj^etecQr^.Vi^/fMwtvfr^^ 
,  diiiuf.ttJf4m.De  quo,quia  iam  latis  multil  fixipfimas  in  niperioribus  Decan 
<^b|i«.  trimus  hic  breuiores.  neceadem  cepecemus.  lllud  i^icur  duncaxatin- 
fpiciendum  eft  >  an  ftacpc<^  fieri  poflit  vt  quis  ab  it^tefiaci  hicceilione  prociiiS 
cxcIudatur.Er  pnto  vix  dc  co  poile  dubicaii,  quin  ficri  ponit.Tiis  enim  fiicce- 
dendi  liuc  cx  cclLameuto  fmeab  intcilato  ex  lcgibui  cli  ,  vtiapuis  morui- 
mus,ide6que  pro  legillacocua]  aibicriu  lcnipcr  almd  acque  aliud  conilitutiiy 
au(^um,diminutum,deniqueimmutacum  hiic.Qii.i  in  rcm  innumera  adduci 
poUeuc  exemplan6ro^cxKomanoci|]egibus>itfi  eciftex  gcncium  omniil 
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Rioribus,ni(I  efTcnt:  cuiquc  obuik/alceicaqoztev  yiUprudemif  mjftpt  libos 
elici  poirunc.Atqiu  cdm  <lelbcmdH>qiiiiiwr>deeoimelligiti-)us  quodfibjji 
fiflain  lit  qui  Itatuendi  iurisjegiftitie  cor dcndx  uis  &  potdUrem  \ubt  ant. 
Ciir  eict^  .iubitcm  is  qaMi  llatuiuiivii  pofTicvt  legicinius  lieres  non  lit  qui 
alioqum  tutiiuisellec-HiF-cilludcnniltundtquo.i  apud  Gallosex  c6lliiu- 
cioncregia>6capuciAiiguii:auoi.»v)ftcvsiinc^iimili<i;r,lit^^  jncedaus  m% 
cres  noiiVucccdut  pra^tei^u^tn  fiiobtliiias  ceita  pti  tc8(  iil  vialrti^i ,  tic- 
ut  oeciticcedebant  juite  suCTeityUi^niini,  q»o  pcim^in  aMmtmcft  vt  pofi 
fent  (itceederi».  tceiit  qood  ctiamnnm  toMfiisluha  ibminr  baacmkrevah 
hibeni!iurabime^o,taixoremarcdk>ri|im<£cia  GaUi^  plerirquc  tegiodntiii 
foli  prioMgdiid  ruccedunc  exfluiis  fiatnbus.  i  Qjid)  quoi  faietiHis  quoque 
inlbcdtio  nonnulIislocisprrhibecur>Deniqncrcr  per  itaius>&  vllisfincvt 
pro  locoium  ac  tempoium  varictacelicucrit  lei;iflaccM:ibus  lucccfliohuni  o- 
mnium  liuc  tcrt.imciiiaii  ^rum  liuc  legitjmarum  mra  conftituere &  con:mu- 
Care.  Mulcum  tamcnint£iclb,meoiudjaQ,  anhliapec  ilatiicum  excluia  iita 
legicima,  ideb  qu6d  ab  iMefttti  {iioocflio-e  peniciB  tifUi  iit ,  an  oliid  1» 
i&n  qabd  dottoi  pittfltf  contaitm  ttcxepenilTalHbcnioi  fiifencdft  vc  pln^ 
rioium  verbftibtiitcicin&lWninafrcnbdelkii^ni^  demdm  cKlodieaivt 
I:nt docatj?  flietint  can^enccr& c6peteiiter>qu€inodc)  loquamur.  Qo^ 
cafu  cilm  non  (impliciter,  6c  abiblutc-  lintexciufz  ab  inteftati  fucceflion^ 
fed  fub  ca  veluti  conditione  li  dotac^  li; it,  videcur  ca  excliiflo  aliam  qnoqne 
tacicam  habcrc  condicioi-sem.illam  nimirnm  qiiam  renuntiationibus  luratis 
fiiturq  fiicceflionis  aut  legitim^  portionis  niellcdjxnnus  f^pius  jfi  htrcdi- 
tas  aut  lcgitinu  poitio  quandoquc  defcictur.Quandiu  enim  lcgil  us  qux  in- 
teftaci  (iicceffioRCm  de^unt,locasxUcif  ftlinquitur,  noni^^gis  perl^acD^ 
quam  pcr  ^a£bim  fieri poceft,  vcexclofio^tTcedatdel^KCtpfifm*  BUiifcciA 
canicilm  iicconcepca  lunc  verba  (latuci  nabintdlttixiitfkpac^tlimAiQOCl^ 
fione  penicus  excluur  iint  ffli<e,licdc  alia  ftacud  parte  cautum  fic  vt.vel  aK  de- 
beant  vel  dotari  ( vix  cnim  eft  vt cum  iis  vique  adc6  i nbumar e  agactirvt  A 
alimentis  quoquc exclu  lantur,quod  nec  ftatuco  fieri  fane  polIct,cum  ius pc 
tendorum  alimcntotum  cx  mero  iurc  naturali  fit  potius  quam  ex  lcgibus) 
non  potcftcxclufioilla  ftatucarja  tacitam  haberc  conditioiiem  j|i  hcrcditas 
aut l^itima poc(io^^^ter^cur;^uar.dQf^uidem ^ximus ftatuco fien  pofle  vt 
non  taiitiimacquiiitfol^GdpQ^  eo- 
qpe  oiaioc  iaii^  poceRas  oc  tttontas  w  itatuti  qoam  ]go^tametftl|oiMt  df 
ci  poi&  pcr  ftatuciihi  fierlfacknium  qu^  poAint  fieii  per pa^him.  .  Long^ 
•nimmaiore(lvis{latup^caQl^|b|ilicet  qiiancae(b  lcgisquoues^tacotiimal^ 
iis  fti^um  eft,  qui,  vc  diximus,c6iidenfi£c  lcgisiius  habeaitt ,  fcilm  t^i^ien  noa 
-  poflit  fieri  pa£to  vllo  nc  legcs  locum  habcant  liue  de  ccflamentaria  nuc  dc  le 
gicima  fucccflionc  Qonuoi\cnatmJ.nt0fi^^j^4^^^Mif^,vU.fi,iUfMu(ij^ 
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AM  olini  traciata  fuich^c  quqftio  magnijc6tenti'onibu$m- 
ter nobiliores6c  vetuiliores  iutis  nolln  incerpretcs,(cd  Jta  ta- 
men  vc  vno  exc  pto  liaitoioc^teri  omnes  pro  matrc  rcfpon* 
deruit.iciliccc  dehando  hlio  fuperlijcc  matie,ri?peift)tibus  J- 
.^^>^^'55^  tcm  duobus  tTatribus,&  excraneo  herede  inlbtuto,non  tuip^ 
pcdb:.a,legicunam  luatiis  tertiam  elle  Jcbere  touns  heredKaus,non  tertiain 
criencis.ln  co  namqueomjiesconcordareexcepto  BArtolo  teltatui  Caflrerrfij 
l.pUne  )^.§.fi dMohiis.adfmem  de  /f^4M.addens  fe  quoque cx  coinnnini  a- 
iioriuTi  (ententiaad  propolitam  exUdoquatllioneni  ica  refpondillc  Ratio- 
ncs  plerafquc  adferunt  ab  ipfoctiam  Bartolo  rciatas  in  l.paterfiliHm  i^.D.de 
inof.  te/kam.  Ted  illam  prarcipu^  qu6d  fratrcs  qui  tratris  tclUmento exdu/i 
funt  a  legitima  ipliusluccellionehabendi  hnt  promortuisA'  non  cxiilenti- 
bu>  quod  ad  ineundam  le^itimx  c6putatiouem,quia  certum  eft  vfqiie  adeo 
eosexcludijVt  nec  fpem  viiam  habcant  vnquam  fucccd^di.  Eft  eniin  fcicgc- 
iicralis  ea  luris  regula , portioncm  defivientem  cius  qui  nec  admitutur ,  nec 
admitti  fperatur ,  iis adcre(cercqui  admittuntur,/.f  wic  C.<^Hando  nonpetenti 
partJ^im  &  in  querela  inofticioli  teltamtu  in  cuius  iocuni  a<fiio  ad  (upnle- 
mcntum  rubrogataeftidcmeuenirc  conftat  vtlibcri  quiper  exheredationS 
iuftam  aut  per  lententjam  cxcluli  funt  a  querela.non  faciant  partem  carteris, 
am6  nec  excludant  fcquites  m  p;radu,non  magisquam  ii  ipli  in  rerum  nacu- 
ra  non  ellent  d./.paterfihHm.Llemquc  eft  ll  aut  repudiatione,  aut  tcporc  cx- 
cluli  proponantur,/.^«i  repndtantts li.l.fi ponas ij.  ^.vU.eod.Bartol$is aut^  vc 
contrafcntiat  exeo|K)uimmim  mo!.ietur,qu6d  in  Ipecie  propolita  non  pof- 
Hc  mater  ampliorem  confequi  lcgitiinam  expeiTojiis  fratru  exclufoniin  nili 
bcneficio  iuris  adcrcfcendi,  d.L^ni  repHdiant$s.Qr  dsQi.vlam.l.f  ponas.  At- 
qiii,inquit,intercosqui  coniuncbonc  tantum  iegali  coniundii  lunt  ,  vt  ij 
iont  quos  lcx  fola  ad  intcftati  patrisfamil»as  hcrcdjtatem  fimul  vocat,non  a- 
iitcrius  adcrefcendi  locum  habetquam  ll  dcvniucrfah  fuccefljone  traftetur 
/ .i.§jdem  ait.  D.de  vfufr.adcrefc,  quomodo  tradabatur  ohm ,  cum  agebatur 
qucrclamofticioliteftamenti,  vtrefciflb  tcftamento  locus  fieret  iegjumae 
{iiccellioni.Hodic  non  fimiliter,  cum  agiturad  fupplemenrum  ,  nec  aliud 
peti  poceft  quam  legitimaipfa,quaf  proculdubio  vniuerfalis  fucccflio  no  eft, 
ncc  ruifum  quomodo  iiuerpictes  loquuntur  particularis ,  fed  prorius  lingu- 
laris,quoniam  quota  eft  bonorum  non  hercditatis,debita  fcilicct  poft  dedu-' 
ttam  omnc  xs alienum./.»<iOT  i^odi^.  §  non  omnis.D.  ad  S.C.T reheU.mnO:,  lir 
J.PaDtnianus^i.^.^Harta  autem  D.de  snoff.teflam.  lgicur,inquit  Bart.  non  po- 
left  locuscllc  iuri  aJcrcicendi  in  legitima ,  prac(crtim  cum  luccedant  fratrcs 
cum  matrequod  .id  lcgitimam  portionem  attinctcxdiuerfijiurc,  niminim 
mater  ex  iure  nouo  quo  aucla  clt  lcgitima  afccndcnuum  licut  &  dc^ccnden- 
tium  vt  ex quadrat  .te  fiat  tricns ,  fratres  verb  ex  :ure  vetcre  quond  nili  quar- 
tadebeatur.  Sicenim  54r/o/*>/exiftimatfratrum  legitimam  aD(5bam  non  c(^ 
re.indcqucmoueturvteam  prolciuris  regulam  .idfcrat,quxhabct , inter 
cosqui  vocanturdiuerfoiureex  diuerfis  difpolitionibus  noneflelocnm  iu- 
ri  adcrefcendi,  liue  a  iege  ,  liuc  a  tcftatore  ius  illud  defcendat  ,  l./ed cum pa- 
trono  7.  D.  debonor.  poffefi.  l.ffHbcondtttone  16.  D.  ifuihus  modtsvfnsfrHU  a- 
fnitt.  Mihiopinio  Bartoli femj>er  probabilior  vifaeft,fed  rationes quibus 
nionctur ,  nuniqua  placuerunt.Nam  vt  ftihil  nunc  dicani  aduerfuseam  pro^ 
policioncmquam  ulc  vt  vcrifllmam  pTofctt  de  uirc  adcrefcciKli  intcrcos 
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qui  coniundlione  cantiim  legali  coniiincti  func  ,  non  puto  veruni  edc  qood 
ilie  tani  gcnc  ialitcr  tiadit ,  non  poHc  ius  adcrelcendi  n  lcgiunia  locuni  ha- 
bere.  Niiiilenim vetac,quoiiunuslocum  habecepoiHc, li iikk16 vulumas 
uiUtot;is,aucdtisaMittpocciodc£pit  noAiefragetur  .ideftjdnon  appaiesit 
in&ttocemalcenitt<)a2kmGQUegittnaaocm  » vtooo- 

ci!igitUquisapeciaocie  kratiiiic.iddccocKdii(iudc ,  q|abd  Eiericeifaeco^ 
datus :  iiqtiidem  pacecquimium  exheiedac  non  id  £uece  inceiligicurvta^ 
liislibens  confulac  in  (ola  forudls  Icg  tima  inffacucis  ,  fed  vt  heredicacis 
C[ix  liberiorem  habeac  difpoliuoneni  in  ems^ratiam  quem  hercdcm  fcribe* 
re  volec  ,  luie  ex  hberis  ,  llue  extraiicus  lile  iit.  Idcm  eft  fi  fiha  cum  nube- 
ret  viuo  patrc  ccnuntiauerit  pacernar  fucceiliuni  adhibito  iurciurando.Nam 
&  hxc  renunciatio  non  tamf.iuore  alioruni  hberorum,ne  malculoruna  qui- 
dem  fadainteUigicur,quamfittioceipfiiu  Mtcis  coificarg.  UitfiAmmm 
x\,  C9d.  de  fnS.  9c  confequancec  defundo  pacrepcodeft  ipfius  hecediciti 
non  (ratcibuSiVC  a  nobis  difpuucum  eft  in  fuperiocilKia.  IjfixCiffrtnfin  d 
i,fidmiitt€iOMA  defendac  fiiiam  hanc  hahcci  pcomorcua ,  pcopcetea  qubd 
liaUovni|Mniinftanci  fiiericcapax  fucce/nonis  ,  ideoque  fracrum  legiu- 
mam  minuere  non  debere ;  quod  6c  nos  etiam  refucaiuraus.  Poieft autem 
inlcgitimalcKUs  elle  iuri  adcielcendi  ,  fifortc  ponaseum  cui  legitimade- 
bebacur  repudiando  dcclaraile  quodcamrem  hcredi  patris  protlcircnol- 
lec.  Tunc  enim  etiamii  non  adieciilec  repudiare  (e  mgratiam  frattum ,  ca- 
men  fracribus  amplior  leg^ciiiM  debefecttC  9  nonalio  vtique  au^adact^ 
ocndi  ioie :  alioqm  ceffioctt  9& ioRcun  tcanflaciooe  noo  lepiMtt^ 
cilkyiliilcMhdcffcicendilcKiininon  haberec.  Sedeifipon«sfimphciter  fa. 
Attncepodiacionem,  aoteumqui  legicimam  peterc  potoic  ezclufiimefie 
tempore  nelegicimam  petere  poiHtjnondubicoquin  cxteris  iracribusea  res 
prolit  vt  amplioreni  legitimam  coniequantur :  quia  quamuis  legitima  por- 
cio  non  (ic  ru>.cerno  vniuerfahs,  fcd  hneularis  vt  Barf  lo  fatisFaaamus ,  xfti- 
maiiir  tamen ex coniparatione  fuccellionis  vniucrfaliSyCum  nihil aliud fic 
quani  criens  debicz  porcioni$,/.p4^</ii4ir«i  8.$.f «««i^  MHtem  ^umrtM.  DM 
imfpcjifim»,  id  eftpoctionis  hccedittiie  ab  Inceftac»  contin^eBtis , 
niMfmfmrihtt^^mtbmtJiomfii^  Atqatfideinccftatiftic^ 
^ceflioneJgcBetnrafCpiidiacioauc  abftencio  fimphdcer  fa^a  tancb  ampliacciii 
fiMCCVCporcionem  cuiu%  cxficatcibus  coheredibus  aui  heredicacem  agiio^ 
liii&n^vt  &  BMrtohu  fittecur,quia  eo  cafu  de  vniuerfali  fucceilione  agececuc 
CX  / feruuf  commumf  ah  extero  G-j.D.de  ac^uir.hered.  Qmdni  ergo  amplio- 
reiii  faciet  legitimam  faluo  euam  mancnce  tellamento?  Acneque  verum  cll 
'  qnod  vult  i54r*o/i*j{Tairum  legitmiam  audamnoneilc.Namluftmianu^in 
NoHeli.\%.  De  trUnt.^femtfi.  $.  i.  poil  au^am  legicimam  hberorum.de  qua 
folalocucus  fuerac,iubiicic  in  luecvecba  kwo^trMsnd»  in  •mnAtu  fvtft* 
Imittfitiht^kittitit  tmtiqtktfimru  rmiftUimfficiofi  Itgtdmtti^JkAiae^ 
m  euamGtapitxiidmHiikmtd^dtit^  legSmimfmtvintiiefff^ 
mmjtfrttttfolam (fttmmutmtfttntmdwafins  mtxmiHi.  IcaqBCvelfiKcn^ 
dniA$ft  kgidmam  fracrum  auuam  eile  ncuc  &  afc6denciain,ant  nec  afccn* 

'  d6cium  au^Um  fiiiile.  Magis  puto  au6Va  clle  fracrum  legicimam  non  folum 
ad  criencem  vfque,  ied  eda  ad  iemiircm pro  numero  iracrum  li  plures  quam 
quacuor  proponantur,vt  icripfi  Decad.  1 1 .  captt.  <>.    Vna  igi tur  iila racio  me 
.fSit^i^stgfQMtunlf  Cjtointatprctcsfeadamjqu^  coca  pede^cx  cecuilin:^ 
"  :     i  -  :x  '  .  .pcinci-^ 
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pdndpioiuris^od  icgiuma  nihjl  aljud  iic,vt  lam  cociesiiiximus.quam  cer- 
cad  cutaq.  portiopatrishcrcditarixabitueRacocouiigencis.  d.  l.efuomamm 
priorthHS.Ki(^\x\  matec  faccedcns  cum  duobus  tratribus  vLiiniquc  coniun^^iS. 
non  cota  hercduatem  obtinerct  ab  intelbco  ,  fcd  :rqiialem  duc  xui  cum  fta» 
tribusporuoncm,id  ell  cricnccm  AHth.tUfHnih  C.(tdS.C.Terr)l.  Nor  igicur 
tiieiitcm  couus  hereditaus  prolegicima  habcre  del>et ,  feJ  irientem  criciius 
duncaxac.Nct.  quod  hatribus  lcgitima  nulla  dcbetur,ad  rem  iacJt ,  quonia  ui 
ponenda  legitima-  cauonc ,  no  tjui  in  legicima;|>cuuone cOcurranc  n«-cnc  in- 
u>icien.iu  eltjfed  quis  in  ruccelTtonc  incciUci  concurfurus  eilei  ii  ab  iiKeiiaco 
dicccderccur.  Proindequi  adpartc  hercditauslcgiumar  admjtcerenciu  haud 
dubic  taduntpartem  incpputauonc  lcgiuimar,  hcctaduuUa  iegUimxpaccc 
adiniccantur^iiccadaucu  fper^cur.  lcique  ira  elleuii  propolica  qu«filionecui- 
dcncifnma  vacione  couincitur.  Aljoquicnim  iequcrctiurrii  ctes  hacres  ellenc» 
futuriiciievtpius  h.it>crec  tnaterprolegiunsaqjiam  pleniiliiiia- ab  iiiccllato 
fuccc/Tionisiurcellet  habitma.Haijerct  liamquecetni  partc  tocius  hcicdit^. 
DSjCuius  tamc  non  nili  quarca  ab  intelUco  co  lcqui  pjflec.  Quis  autc  vi.qua 
audiit  ampliurd  debcci  legitimam  quam  hcccditana  pordonc?  Nam  li  iia 
ciletjCucijiretfan^  vt  iirputaJu  ellet  pacriUmtlias  cur  ^ntclUcus  n6  dcccnii- 
(ec,quod  quam  abliildum  lic  ytvr\o\.\o\\si-^t{.poft'}Hrm.i:0.  D.dfmofjtfiAm,, 
Qnor  ratioctim  ncv  a^rf'<Vo  iicc  a  (  u\t^en^i^  al  isq;i!  fccHli  funii  incciprcci-:'* 
bus  ignorata  lit,nequc  *».ii»iicnMC  liii  q.iid  rdpoiidctctiC^Mtaii  faus  no  pof^ 
Him  cur ilii  nifi  coiiciaincer.d'  itu.  'o  BArtolttm in.probarint.N.aui  quod  Bal^ 
dm  ad  elucienda  BHrtbUxzvo  c  fon.i.iauii.toiun!  trienteni  qui  inter  maci^ 
&  iracresdiuidei.div$cflc:,li  au  lcgit  iKa  dli  admiitcictui  .cxclulis  lis  pei  jn- 
ftitutionS  hotijeui  iicicdisfxuarici,  ao  a  atifc  folan^  pcrQCiurcnon  ta  uirc  ad- 
crc{ce:^di,  qu^m ^ei  aujotioncvt  ipfcioqnicur.oblUcuii.,  mihi  proifus  ridi-r 
culam  vidccur,!  ccc  plcnlque  no  inlu^>Cil  rei  dichun  exiibmccur.  uppoiutc- 
nim  Baldus  pro  vcro  q.:od  efl  falufllnium  ,  Defund>o  cclUtorc  qui  niaiicm 
&  duos  fraues  rupcrn.ites  rcliquci it  iegitimam  porcionc  cllc  cnenteni  j  &:  de 
co  folodubiun  an  cotum  lilum  cnencem  haLere  macer  debeiit,an  eam  dan- 
taxac  porcioncm  ,  quam  habiiura  cflct  fi  fratnbus  virdis  lcgitima*  ppitiode-^ 
bcrecur.  Idanquc  ciior  cit  onmiu  qui  d>fputanc  hic  dc  lutc  adcrcfccndi: 
l.iuc  locurn  habcre  puccnt.iiuc  negent.  1'rius^enim  cll  vccerca  rcs  c6nibcua<« 
cur  qur  diipticationem  dciure  adciefc6di  admittat,qu^m  vc  d^  lurc  adcrc- 
(ceudj  cra<5Uri  pofllt.  Ego  autem  contcndo ,  iicuci  nulla  iuc  legicuna  cfl  qux' 
det>cacur  fracribus  ,ita  ex  folius  matris  pcrfona  incundam  lcgitimx'  rationf, 
&  con|equcnter  excomparacione  dui>caxaceiusportionis  quam  ab  incclU- 
co  habicura  cllcc  matet  ij  cimi  fraujbus  fuccederet,Tcruam  igitur  certia:  non 
cociiis  hereditatis  del>cn  maui  ccrttimcli;noniocusacllin  cacercia  paice 
totadcfundli  hcicdicascpnllftcrcc  Na  qt^od  ad  reiiquum  bcflcm  acunct  qui 
abintelUco ad  fratrcs  pcrucnturus eflct ,  non  nugis  ratio vila cius haber.da 
dladlegitimam  matris  augcndam  quamii  cflctcxtrahcreJitatcm.  Ci'utl 
fl  extra  p>ortionem  macns  iiercditanam  ,  quic  foia  inducit  iuftam  legici- 
ma;  compucauonem.  Tot  enim  iicredicaces  iiac  parce  elle  tntcliiguntur^ 
quoceflent  pactioncs  hereditarias  ab  inccflato.  Alioqui  li  vciuin  ellquod 
nosdiximui^  fratrum  quoquc  lcgicinianiau^m  dfcad  icmtlleni  vfij^uc  il 
piures  quam  quatuor  Iratrcs  flnt ,  iequcretur  pertndc  n^t^tijs icgiunmn  hoc 
cafufetniilcm  efledebcrc  fifratruin  qui  cirtn  matrc  ab  imelbco  fuccclfuri 
.  Z  uij. 
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cllcnt  perfonas  numcrare  oportct  ad  legitimam  mattis  conftituenda.  Quod' 
taniei »  nemo  vnquS  dicete  aafus  elt ,  quoniam  fcilicet  honelto  herede  mlti- 
tuco  liCcj  icdc  rraciibus,nequedeeoi  um  legicimaquxrendum  cil  ad  meuda 
legicini  V  macerna'  compaticion6,nifi  vc  tanci)  minor  lila  licquia  &  ab  mte- 
ftato  parscius  hereditaria  proptcr  concurfum  fratrum  minor  ellet.  Ethanc 
BartoU  reni6tiam,quam  nos  probamus,fecuriorc  efle  fatecur  Caflrettfij;cno- 
tus  tame.i,  quod  interpretibusfcrd  fempcrcuenit  ,etiam  cum  rcdcfentiunt, 
falfa  rationc.Ait  emm  hatris  pr^tericionfi  haberi  pro  exheredationc,  exhcre- 
datioi  em  vero  ncq" lucrofam  ncque  damnofam  alijs eHe oporterc  proptere«i 
qu6-i  eius  qui  alium  exhcredat  voluntas  illa  (it,quemadmodu  diximus,vt  he- 
redi  tanttimnonctii  CTCeris  profrt.  Hxc  namqueratioin  iis  dcmu  pcrfbnis 
locum  fibi  vindicacquasaucinlticui  auccxheredai;f  necclIceft,hoceftquT  /i 
n6elTenc  cxhercdatae  hercdeseile  vidcrentur :  quod  concigit  quoties  dcU- 
bcris  agitur.liuc  pacccliue  maccr  ceftamcncu  fccillc  proponacur.Ni  cum  pa- 
rencu  vcriufquc  (exushcfcditashberisdebcatur  ex  parcntu  iplbru  voto,nulia 
hac  partc  dittercncia  vnqua  fuic  inccr  pacr6  &:  macrcm ,  nifi  quod  paccr  libe- 
ros  \\6n\(\  nominacim  exncredarc  potuit ,  macer  vcr6  no  folum  intcr  carteroj 
cxheredare  potuit  olim ,  fcd  ctiamfi  non  exheredartct,  pr^tcriille  fufficiac,  vt 
cxheredafle  credcreciir,  nimiru,quia  patres  habcnt  fuos  hcredes,  fbeminqno 
\x.t'J.^4.ad teflamema.D^yon pofcontr.tahAiizzxiu  hercdicas  fratribus  no 
dcbccur  nequc  cx  voto,ncque  cx  racione  nacurali ,  neque  incuicu  mi(crationis 
&  pietatisjfed  quia nihil  eft  guod  mehus  dici  podit  cdm  hraccr  fracri  fit  agna 
tus  proximus ,  quodque ita  polito  iurc  vt  agnacus  proximus  agnati  famiham 
habcre  dcbeaCjCxiftimandus  lic  ftatcrqui  intcftacus  moricur  cacico  quoda  iu- 
diao,fratr6  fcribere  flbihcredfi  l.^.i^./.coJiciunturt.D.de  iur.coeiutLPtomde 
n6  cogicur  fratcr  fratr6  infticuere  aut  cxhercdarc,nifi  vno  illo  cafu  quo  tutpc 
pcrfonam  hercdi  habcremaht,quod  fanc  noimpun^permittcndu  illi  cft:  l- 
m6  ncc  prar ceriti  vnquam  in  iure  noftro  dicuntur ,  nifi  ii  demum  qui  aut  in- 
ftitui  debuerunt  aut  exheredari: &  confcqucnter  n6 eft  cur  prTcerition6  fra- 
tris  honcfto  hercdc  infticuto,  procxheredatione  habcamus  aut  exhcrcdatio- 
ni  coparemus:  quafi  ver6  iratcr,  qui  fratribus  ptietcricis  infticuitcxtrancu  id 
ahimoagiCauCrit,vc  heredfi  fuum  foccrectat6  locupletiorc,  quomodo  agitat 
parens  qui  filiu  fuum  fiue  expreis^  fiuc  tacit^  cxheredat,  ac  no  poUus  vt  hc- 
red6  (ibi  eligat ,  perindcac  fi  fracrcs  nullos  habefet,  quibusvtJq;  mhil  deber, 
dummodo  pcrfonS  eligat  honcftam,non  curp^.nn  matrc  fan^  id  verum  cft  ei 
a  fiUoprafCerica  hoc  ipfbhaberipfocxhercdata ,  quia  filiusmatrfi  infticucrc 
cog\cur  auc  cxhcredare,adci)  vc  nomjnacim  quoa*.  exheredanda  hodic  lit,  fic- 
uc  mater  filium  nominatim  inftitucrc  aut  exnercdafc  cogitur  ex  hiftinia- 
ni  noHe/.i\y§.aliHii <^MO^e capttMlumyUCC  (bldm  nominatim  in  neccflariu  aiv> 
ccccdcns ,  fed  etia  ik  inlerta  caullacxheredationis  vt  dubitari  no  pofllc,  quin 
▼olueritmatcrhabcrefihu  proexhercdato.  lllud  probabiliusfbrtaffc  tentari 
polletex  Caftrcnlis  racione,Si  fiacres  prartcriti  habencur  proexheredacis,ma- 
ter  aut6  quar  in  aliquo  inftituta  cft,  proheredc,  proficcrc  matri  debcrc  taciti 
fratru  cxhe  edation^.Scd  n6  ita  eft.-vniucrfali  enim  hercdi  prodcirc  (blet  cx- 
hercdatio  non  fmgulari ,  qualis  ille  cft  qui  cx  rc  ccrr.a  inftitutusfuit.  Dcindc 
etiamf»  maxim^  vcrum  diecquod  vult  iJIe,fracrcs  prartcritos  cxhcrcdatoruih 
iure  c6fcndos  clle,-nc  um6  idob  macris  legitimS  augeri  oportcret  taquam  cx 
lacitatcftatoris  voliintace ,  illud^  obftaret  qu6d  ipfa  quoque  perinde  prjctcriri 
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olimpotuerit  atq>  fratres  dehin6b,&  ita videriexhcrcdata  ,hodie vcroecl» 
nominacim  inlbcucndacll  antexhercdan  da,vtdixnnus,  ll  tan.en  in  n>ininia 
quantitacepecun  x  (it  uiUi  tuta  , no  potcllcainihtutio  hceiequi»^a  rcliqua 
tota  hereditatc prorfns exhcrcdata  celeatur , quano(K]uide  volutas  lellntons 
quae cx  cdlamcMto  colhgitur,non  potell  alw  a;gui,quam  qux cx  tcUamei.to 
ipfo  probacur,&  quatenus  tellamcnn  verbapatiutur.Ec  qiuvusluttiniani  cO- 
ititutionc  in  /.  ommmodo  ^o.C.de  tnojf.tefl.  hccat  matri  agcie  ad  lupplcmcntu 
legitimx  non  ahicrquam  li  tota  lcgitimatcUamencodata  cllct.  Attanicnm 
coputandaei  lcgitima,  id^  omnino  (cruandu  eft  quod  feruaretur  li  qucreljc 
locus  ftipcrefTet^id  eii  n6  maius  (upplemcntu  pctete  macer  potdl  quatn  qua- 
tadlclc^itimadcberec  eximisvetctis  rationead  querelaminofficiolitcfta-  , 
menti  cxcludcnda.  Quanta  aut6  legitima  enedeberct  ?  Nimiru  quadrans  aut 
Ci  mauis  ex  nouiflima  lulliniani  lege  triens  tricntis.  Nam  h.  rchqua  hcrcJjt;^. 
tc  potuinet  matet  impunc  nulliq'i  infcrtacaulla  cxhercdari'2c  hoc  iploquod 
prxtcrita  iruillec  ,habitaertet  pro  cxhercdata,nccquerelac  cauflam  habuillct 
li  modb  lcgitima  portioni  legati  alibvc  titulo  acccpillet*  quia  tacita  fratrum 
exhcredacio  no  potuillct  ei  prcxJeirequsc  ipfaquoqi  cxhciedatareperjrctur. 
Ergo  cadem  rauone  dicendum  eft  quSd  hcxlic  inlbtuta  ex  numo  agcrc  po- 
tcIUd  rupplemcntu,  acfi  in  toca  legitima  cllct  inftituta/accre  non  dcbcre  vt 
plus  conlcciui  debcat  legitimar  nomine,<juam  Ci  aut  expicfle  aut  tacit^  cxliere 
data  eilet  lupra  cam  portion6quam  alioquin  eirehnqui  oporterct  nc  con- 
queri  de  inoJficiofo  pofTct.  Ncc  ci  prodellc  qu6d  fratrcs  praetcriti  proexhe- 
rcdatis  habeantur,quando  8c  iplaquoque  hc^tinllituta  in  ahquo,a  loco  reli- 
quoexhcrcdata  intclligatur.  Maximc  cum  foleant  hodic  tclUtores ferc  om- 
nescxpreflim  prohibcre  nc  quid  amplius  petereponinc  ij  quos  non  nificx 
rc  ccrta  v  olunt  inllitutos ,  quod  &c  iam  iplis  Bartolt  temporibus  in  vfu  fuiflc 
apparetex  cius  difputatioi:e. 


ERRORQJINTVS. 

*    '  "De  iure  ^daefcendi  ^uod heredi  ex  certa ifffiihtf»  accommodatur,  . 

WuwB|rN  terprf.  tes  noHri  cum  legicimam  portion^  inlbtutionis 
'  MLtituIo rehnquenJam  e(fc  volunt, cam  poti/Emtim  rauoi:6  adierur> 
j)j£|3lK  ''^^^^^^"^^  ticulus  non  folum  honorabilior  (ic  propccr  no 
mcn  heredis ,  ied  ctiam  vtihor  5c  commodjor/iue  qu^>a  heres  ex  rc 
cccta  infticutus  pol^leirioncm  eius  rei  propria  autontate  occupare  po/Iit ,  nec 
expedau  heredxvolucacecicraroetum  inK.eidi(L  ^odlegatorMm.Si\xQ^i(y* 
pcerei  quM  habere  podic  iUe  ius  adcrefcendi  fi  fbrc^  concingac  ab  hcrecfe 
ex  alle  fccipto  repudiari  heredicaccm.  De  iure  adcrclcendi  nunc  dicemus,di- 
GLaii  capice  {equenti  deinterdifto.  lapracdiximus  Dec4iderHfenerefiifpe{^a. 
nobis  videri,&  falfam  hanc  interpretu  &c  pragmacicoru  cradiuon^.  QLr.n.eic 
te  certa  inftitut*  cft,  aho  cx  alfc  adfcripto  nerede  Icgacarij  no  hcrcdis  loco  eft, 
Lfuoties  i},C.dt  hered.infi.ptoj^iei  eas ratJoncs quas  noseo  capice  adcuxiirus 
vndc  SiC  peci  volumu^  ne  hic  repecamusEt  quauis  Bartolus  ad  dJ.^uottes  Ccii- 
pferic  neqi  hetcdis  neqi  legacarij  iure  abioluc^  cu  cenferi ,  (cd  cerua  /pccicm 
quanda  Cufticuerc heredjs  cx  cecta  rc  fcripci ,  ea  camen  dii^in<5lio  nulla  lege, 
nullaq.rationcprobabiliseftjficucnccquod  illeibidfi  fubijcicinftituiKneni 
(X  le  certa  nacuri  habecc  legau  quod  ad  ce  iplani  actinet,  hercdc  taii.c  c:.  re* 
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ccrtahnberiprohetede  racioiie  luris  quod  libi  copetitobinftitutiond  Nam 
caivt  heicdeiii  Ucul  hcreditas,quetnadmodu &  iegatum  facic  iegatar<u,ap- 
^arct  ir.  hu:uhiiodi  rcbus  peiroiia:  ms  nou  niii  exqualuate  rei  ceiamandu  cC- 
ic,i  eoqiietieii  non  p,  lle  vtUinlljtutioexrecertaiegatiiurecelendae(l,iii' 
ftjtucus  cx  re  certa  ^  legatano     iiabeacar.Qiiod  li    lcgatario  ha.t>etur,cc-, 
go  nO  pro  hcrede,q.  ja  toto  genere  diriei  Qt  hcies  &  legacatius.  Irde  liiud  «.ft 
qiiod  iiiltitutus  cx  re  Cv.-rta  trafinitcit  ad  hered6  coinodu  inlticuCioiuseua  no 
a^nit.i',vL,54rrtf/«/qiioq  Fatecur,quia&:  legatu  nonagnitd  ti«ifir-ittcret,du- 
xnoJo  leg.iti  dies  vuhter  cefTilletj/.i.c^  tot.ttt.<jnAnd.dtes  leg.vel  fdeic.ced.D, 
C-  V.I  alc.dia  quoque  paJcur  alioru  iegatatiotu  cxcplo ,  l.exfttlo  ^-ffde  he-, 
redwsi.  Crcdicoribus  iicreditaiiis  non  ceneturquia  nec  aii|  lcgatarij  tei.en-; 
Cur.  Non  habet  bcneHciu  noust  iegit.qua?  de  edjd^o  Diui  Hadriani  ioiJei:dai 
a  lul^hiiano  latac(t,&  dc  inittetKio  Itauin  hercde  in  poflciHonc:  boiiOru  lic» 
{\i\\tWJ.vlt.C.de  edtEl.DtHt  Hadr.toll.  licutncccoiuetudinarja'  ilijuspolVcl-. 
iionis  qu.u  a  dcFundbo  in  hcrcdc  ipro  lure  continUataintelijgtLur,quia  noje-. 
g.itarns  (ea  iietcd  bus  fol.s  haiufinodi  bencHcia&priailegia  copetunc.  Sed,  • 
&i  iupco  ex  cauifa  prjftetitionis  vei  e\heredationis  aut  irdco  tadto  tellainen  . 
to  c6llat  initttucio'.  cs  ex  re  ccrta  n6  coirucre ,  quonia  &:  lcgaia  cdieruantuf; 
ex  lullimani  conlticutione \\\  j4mth.ex  cauffa.C.  de Itlner.prMer.  iicec  cOnuanc 
initituciones  Qua:  cu  ita  lint,protnu  c6fequen&cil>  vt  iiH^r  uilbtutuui  ex.  re 
ccLCa  &  hetedc  vniueiCale  non  pomt  locus  eile  iuri  adcre(cendi,ncut  necin- 
te»  hercdc    icgacatiu  elfe  poLclt  quia  fucceduc  cx  diucrro  iutc  l/ed  cit  pair»-, 
no  G^de  bon.poJfeJf.l.[ifHb  condtttone  lO.D.di  ^Htb.  mpt^  vfnsft  .  amitt.  NcquC: 
vcr6quicqu4  elt  in  quo  poflic  BartuHicQtc,  inlliti^tu  acrc, cetta locohetedift 
lijberi,iiiii  hoc  ipfii  de  quo  difputamus^quod  actinci  ad  lus  ^dcttdcdiS.vti  ^ 
lepudiantc  vcl  ance  aJicionc  dcceJentc  Iieredc  yuiueriali  ii^ltitutus  cjt  rc  ccc- 
ta  tiat  hcrcs  ex  aile,i  icc  tatnen  ttanniccat  in  her^dc  lus  ijiud  adcreic^d)  citr^, 
agniuo  6,quia  in  eo.inquit  i^wr/.fapit  natura  viMuetfahs  inltitucionis  Acqui. 
cu  vctikji  probandu  ciIet(.-.os.n.  vtrumq^ ncc;anius&  ius  adcicfcendi  vllura 
copetereic  ad  hereJ^  quantucumq>  prarcedcnce  agnltione  cranfn.icti  poilc) 
neutrii  tamcnBartolMJ  probat,nec  quiiqui  ^\  iis  qui  B^rtolH  fcqiunitur.Nec 
illud  rurfuin  c^uod  id6  B^iVr.fubiu!  gft',tx  inilitnnone  in  re  certa  confiiinari 
tabulas  pupiliares,nedu  principaic  ceftam<?tii  •  qiiod  vtnuq;  nos  iin .ihtcr  we^ 
j^amus.V nus  tantu  iuris  focus  cll,qui  ^4r/tf /«  c^i erofq-,  oinnes  interpictes  fir- 
\c\['X.\se(im  l.i.§.(i  exfMTtdo.D.de  heredt/>/h.  vbicainc  nilui  aliud  VlpianuSv- 
l'cribit,nili  qubd  li  exfundo  fucrit  aliquis  folus  inititutus,valetin(litucio  de- 
Ctafta  fundi  mfitione  C^od  nos  fane  vltro  fatercnnir  vcl  tacece  Vlpiar.o,quia 
cQ  cx  alle  nullus  heres  fcriptus  crt,noii  poreft  ficri  vt  qui  *x  re  (Terta ii>ftitutu$ 
fuic  legatari  j  loco  liabeatur.'qu4do  ncc  legatum  valerct  nullo  heredc  icripto. 
Ni  5c  fiduo  finc  hetcdes  inlticuci, vnus  ex  pane  tcrtia  fundi  Corneliani ,  al- 
tcr  ex  belTe eiufde  fundi,  fequimur  expcditiflima  Celfi  &  Sabmi  fent6uS  vr 
dccraftafunui  metione  quali  fmcpartibus  heredes  fcriptihereditatepocii-, 
tur,fi  modb  voluntas  patrisfamilias  manifeitiflim^  non  refrr.gctur ,  vc  idcirf. 
Vlpianus  cra«5tac  in  l.cjuoties  9.  §.fi  duo.eo.ti.  cui  no  vaide  difTimile  eft  quod  irt 
l.fe^.  Paulus  fcribit,  fi  alterius  atq.  akcrius  fiudi  ^  partibus  quis  heiedes  inlH- . 
cucrit.fic  n.leg6d.u  cll,n6  vc  vulgo  male pro  a<juis ^4rlri^.(pcrinde  hal>6du  dlc 
quaii  no  adicdt.spartib'  heredes  fcripti  cGet,  aut  potul5,vt  in  finelegis  fcri- 
ptu  elt,acfi  cei\acorncq.fifidu  nec].pacces  uominaiicc,quaqua  loge  alii  cius  lo 
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ci  lctliione  &  (cnccciam  clle  Irbiitor.de  qua  lijccnuis  //^.i7.Cfr///><7<#r.Nuuc 
cniiii  nil  ncccllc  ellne  abjnllituca  djfpuiacior.e  l6t»iuji  ab^'ircn;ui.  Su/Kciac 
indicallc.  Dcniquc  jHuH  facemur  quod  apercioribus  vcrbjs  PapiiKanus  icri- 
bicin  I.cohere(li^.§.v/t.D.^evii/£.c^puptJ/.fMl;ictt.eiiiw  quicxrc  ccrca  in{li. 
lucus crt  nullo  coherede  daco  bonoruin  omniuni  hcredjtacem  obciJiere.Ac 
nosnondcillonuncdifpucamus,(eddceoqui  c  concrano  lic  inlbcutus  cx 
rccerca,aliocxaiIc  fcripto.Non  enim  dciure  adcrclccndi  nih  jnccr  duos 
qu.rri  potclVHoc  vcc6  cafu  liuc  hercs  illc  cx  allc  fcupcus  hcrcdic  i teni  rcpu- 
diaucrjCjliue  anccJ^nicam  hcrcdicaccmdcccilcriCjitego  lus  adcrcfccndi  na- 
beceeum,  c]uinonniliexccrcarcmibcucuscft,vc  hcrcs  cxaHe  liac,  quta  vc 
dixi,(cmper  8c  iam  indc  ab  inicio,id  tii  cx  quo  cclHmcncum  faif^mn  elt,ca*- 
picillc  habcri  locoleg.itanj  numqunm  hcredis;jioncnim  /ecutaadjcio  illius 
qui  ex  aile  fcripcus  tujtjcrticJt  vtcxreccrca  mfticucum  pro  iegacario  Iiabcri 
oporccac,  fcd  neceilaria  racio  iuns  adeoque  volumas  teftacoris  quj  vtiquc 
jion  nili  accommodacc  ad  luris  rationcm  cei^ari  vcilc  ctcdicur,quai:do  ncc 
aliccr  velle  pollet.Cui  porril)  rauoni  iurislocus  fitcxeoprimilm  inftanti 
quo  tcftacor  ncrcdem  cxallc  fcriplit,ncc  adicionis  tcmpus  in  eam  rcm  cxpe» 
«adumeft.  Nam  ciim  ficri  ncqueat  vt  duo  imthcrcdcs  cx  allc,ncc  vidcatur 
Cellaror  tranfullc  ad  dupondium  njii  cum  expleto  primo  ailc  lccundum  af. 
(em  accigic,id  eft  ahquam  fccundi  aifisvnciam  adicripljc(quod  nonfic  pcr 
inftitucioMcm  cx  rc  ccrca,quoniam  as  cx  vnciis  conilac,n6  ex  rebus  ccrcjs&: 
lingu]is)confequens eft  vc qui cx re  certa fcriptuseft',  iam  i«idc ab  eo  inflanci 
ccnicacur  lure  lcgacarij,  obftante  luns  rauone  ne  hercs  vllo  modo  ,  auc  vlla 
cxparcc,  vel  vll  i  ex  revideri  pofint.Ahoqui  cucnircc,vt in  ccrcailla  rc  duo 
ellenc  heredes&:  domini  in  folidum,quianon  licuc  legatum,ica&  inibtucio 
cxrccercadjcipoceftdehbacjo  hercdJtacis,niii  hocpnus  admillovc  lcgati 
Jurccenieatur,quemadraodum  fupradido  locoa  nobis  iulius  dilpuiatuni 
cft.  Vbi  ctiam,&ex  lifdcmrationibus  probauimus  quain  falfum  iic  quod 
interprcccs&pragmaciciomncsvolunc,filiumqui  in  legicinia  hercs  infti- 
tucus  lic,aliohcrede  cx3lIcfcripco,non  folum  cxcludi  a  qiierela  inofficiofi 
tcftamenUjfcdeciam  fatisriceinllitucum  vidcrivc  tcftamencum  valeac.  Fa- 
ccor  cquidcm  ceftamenco  fubfiftence  excludieuma  querela  ob  initicucio- 
nemmccnarc  fa£Um,quia  &pcr  lcgatum  cxcluderctur^cum  cuUa  lufti- 
ruaniaut  alterius  Impcratoris  lcgc  derogatura  lith.ic  partc  iuri  vctcn,  quo 
cautumcratvcquoquorelidititulolegiumam  datam  tuiile  fatJs  cllet.Sed 
nego  valcre  leftamenium  in  quofilius  r.cciuc  hercs,nequc  exhetcs  fcripius 
lit,taincth  dodracem/i  voles,  hereditaris  nabcat  cx  rei  certar  inftitutionc, 
idcoque  contcndo  neceirarium  iamolim  fuille  vtex  aliqua  a/Iis  parte  in- 
ftitueretur  vcl  exhcrcdarctur,  /.tnrer  cdtera  30.  ile  /tber.  fijr  poRhum.  Hodie 
vcrohoc  plus  elfe  exluiiiuisLm  Nohe//.u^.§.a/u4d  ^uo^ue  capttu/umyC^whd. 
liinfticutus  non  lit,  non  fuflicitvt  quoinodohbct  iit  cxhercdacus  cctamii 
lcgitimam  intcgram  habeat,led  exhcrcdarionicauifa  inicrcnda  cil  &  qui- 
dcm  lulta  vtccftamentum  vircs  habcac,adcc)que  probanda  per  hcrcdern, 
ne  alioqui  tcftamcntum,c]uod  ab  in:tiovaluit,m  colit  vt  per  querclam  in- 
ofliaoli  tei^amenu  rcfcindi  poITu.  Hunc  eium  nou^  conilitutioms  ienfuiu 
clTe  lam  docuimus. 
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ERROR  SEXT  VS. 

pr§prui4Mttritm,  . 
«^^o^  Nterdicti  Qwd UgdtgfMm, fAfl^  tacocffpDOpQBeiidi 

Sj^.^  I  f*';;  b)  ipliiusdiccrct,  leiqac  iibilegatqlic^ciamfaa:  poirefl1on6 
^>ropria  autoritacefii  mconfulco  hcredc  nancifceretur.Mdcoq» 
'^^^^^^^^^  licc  initrd  (fto  locus  cll,  l\ cx  h.-cedis  qualiquali  volutate  pot 
Ciio  iiia.  u  c  ipJta piobeturimuicommiU  vecollttlU^JsvoluntasiUatue* 
ut.vc  tus  habekei  legaucms  nandibeiulx  propc»«Kp^CMtienBlliffioiiis.  Vo- 
iontaiejueibaoc»  in  omniMJs  (ia:aaoml&ooBaeiuc.'Viideliebat  vc  ii  per 
vinaidatibneavnit  pec  pra?cq)tiotMnHaut  per  linendi  modmn  legatil  fbifleCt 
intcrdiciolocMcfienoa  polIec,qaiavecba  ilia  qaibus  in  eam  rem  teftacocei 
vci  io\€OSX,CapuoyPr£npito,Heres  finito  bnkere,  8c nmilian6  obfcuri  haoc 
Ceftaconsmente  pr.r  fe  ferebat.Percincbat  igitur  intcrdidkd  illiid  ad  ea  dun- 
taxadega  qiuT  pctdanationc  rcLdlacrant,  quorumvfus  ctat  frcquentior, 
&  c.iorutii  n.ituiam  cari.crisomnibuslcgati  generibusinditam  voluiclufti- 
niauui  hac  pattc,vc  pcr  manus  hcrcdis  legata  omuiaquibuicuiique  tandem 
vcibis  .cli.iCor  vius  lit,pra:ftencur  ab  heredeA  petinanus  heredis.  De  quo  ti 
mulcarccip(tiD0sM6XMiff.A^.x^  a.vcii$cpladbcisagere  pmiumope- 
tm  e(Sk  nonaiiiicraniax;lllad  addendomcft  quod  ncmo  tbrcaffis  obfttoa- 
uiC,lion.perunuiiIe  interdi^m  Ulod ad  fiddcomm iira,{ed  tanci^Ri  ad  Jcga* 
tavtex  primis  inccrdi^i  verbis  appareLAn-qood  fidekoaaaifflahj  caulTa  fa- 
norabilior  Vidcretur,vt  ei  liccic  deberet  ius  libi  dicere  in  occupauda  rci  fi- 
deicommiH>  poirelTionerMinimc.Minus  enim  luris  acquirebatur  iiddcom 
millario  cx  iidcicommiiro,quam  legatario  ex  legato,  etancquc  fideicommif- 
fa fimiliora legacis per  dainnacionem,quim  cxteris,  ideoque  vcpiurimum 
iblebanc  teitatoces  fideicommiffiverbis  legata  per  danuiacionem  confir- 
iiiaxe,vC0siaiisnQfiniocis<pene  inmuiMtis  oolfigi  pocitft.Sedqttta  iMmfi- 
qjCcxciaitfaimticransiccebatBgdomini^  legat»ie6bm  it  teftatoet 
tn  \e^mntm£iT9ihS4jhfanJJe^Mtum  Bo.de  /r^.i.Ica  8c  in  fideicottwiir- 
fiuiamexfidcicommtllo»pcoptereaqobd  iacdupdecim  tabularum  quzlc* 
gatanonfolum  confirmauerat,{edetiaminduxerat  iis  vethis  FaterfamiltAS 
vtifitperfHttreleoAjfit^itaius  ^/?i>,de  fideicommiflis  nihii  locuta  fueratEx 
quoilludcciamcucniebatvt  lecucaquoquccradiuonecx  caulfa  fidcicom- 
miHi  dominuim  tainen  non  co  magis  hJcjcommillarioacquirccetur  ,(cd 
pofellcilioduiuaxat  /.^  DfivfHS^fr,petet.c^mz  fcilicec  numqua  nuda  tradido 
tcmi&xt  doininiom»icd  etdenbom  qu^  luftam  6cieg^dmamcBail&m  iiebec 

cogmtom  Oc 

adpcobacum.  Fideicom|nifla  autcm  fiue  vntoedaiia  fiue  fingularia  nullo 
.  iuns  viueulo,fed  foiiuspiaecorisfidcicommiiliicij  aaxiiiodefenduncat;I¥o- 

indcfifideicominariuspropria  autoritate  ocaipalTct  rcm  fibi  cx  fiJcicom- 

miiIbdcb]cam,po'.crat  ncrc*;  cam  rcm  ahillo  auftcrrc  propolita  vindica- 
rioiieqiur  dommodatur  contr.-ic|ucmlibcc  pullellorcm:  ncc  e£;cbat  intcr- 
'    diOo  6c  aus^ilio  prstocis  cum  pieniixe  ciuilis  diC  ocdmaiix  a^onis  remed lo 
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-  •  '  r  nHCAarXV.  ERROR  TI.T  r:  / 
fatisei  cautum  cllcc.  Ac  noi)  lim.litcr coiiiraiegaiarium  cjui  ir:  Icgatopr^. 
priaaucoricateuccupanuohbiiu5dix<llcc  ,potciac  hcrcs  v.>.uik  A,,roneine»> 
crccro,  quandoquuicm  Mon  iicres,lcd  legatarius  jple  d<>n»inus  crac  rcjicija.- 
ix.eqamli  ptillclTio  ipfa  Ugac.  adiiucpcrvS(litTCiicm  clici.Fu/tiia(.]ucnct  cC 
raciuni  auxiiuim  pr.riorjs  vi  iicredi  aduerlus  lej^acarij  audflvialubuciiirctDr-* 
pt(j*fcrtnn  li  aiiundw  :-xcrclI«i  ii^rcd.sAl  puta  pioptcr  laiLidia,  cuiuscx iega- 
cis  non  modo  dcduced^.lcd  ciia  retinendq  lusiiabcrct.Hodic  iv;itut  rcdadlis 
Hdeicomidisad  inltai  iCj;atoiu,maxii|i^cxlullii  i^niconttiuit.onibus  ,iicu- 
ti  dubita;idum  noneft  qunifidcicommilli  domin^pm  cxcniplo  lc^atorum 
tranliat  rcdta  via  a  icltaiore  in  hdeicoinmjUarium.Ua  tattri  (^portet  intcrdi- 
^um  liliid  ,Qu4xi  lcgatorum,i^o.i  minus  ad  Hdcicoirinijlla  quam  ad  legata 
perti'  cic.  Hu  pr.rmi/E?  ditficile  non  eft  intelligcrc  quid  luris  oiim  fuerit 
jn  hcrcdc  -x  re  ccrta  mllituco,  Nam  etiamfi  liercs  nullomodo  lit  alio  hc- 
rcdccx  allc  aut  cxallisparte  aliqualctip^o  ,ficn  tamcnnon  pmcl\  vt  minus 
iuris  habucnc  ui.m  cpam  is  cui  pcr  prarceptioncm  aut  per  vindicationcm, 
aut  lincndi  modo  icgacum  ellcc.  lde6que,iiieo  iudicio,  non  potcrat  tencri 
inccrd:<^oQupd  lcgatorum,lirei  iibi  reli<!i<r  fub  inlliiutionis  nom.ne  polr 
(enioneniprupria;iucoritatc  occupaiTet  ,  vt  &  in(btacionis  &  iicrcdis  no- 
rnen  ipli  hatkcnusraitcm  prod<.'l{ec  nc  ab  alio  polleflioncm  petere  cogerc^ 
tur,quam  ncc  hercsabaiio  acciperc  /oietaut  potell  quam  a  ieipfo.  Scd 
tamcn  non  n-tkc  ex  eo  iiieras ,  quod  interprctibus  placet ,  habrri  cum  hac 
parte  pro  heredc ,  cum  ^  m  aliis  plenrquc  lcgatariis  qui  vt!que  nullo  cafu 
IicreJcs  vidcn  poterant  idem  obtincrct.  At  cum  hodic  legatis  omnibus 
quocumque  tardem  nicdorclrc>aFuerinc  ,  vtdiximus  ,  communcillud  fit 
vtpermanus  hercdis  pra-ftari  dcbcant  ,  ne  aliocjui  locus  fiatinierdidlo, 
diib.cari  magis  poteft  idcmne  hodie  o^tincat  m  irftitutiorc  fa^^^a  cx  re 
ccrta  ,an  vcrb  illudex  iure  vctcrc  ruper(it,vc  licvat  inflituto  propnaauto- 
ntatc  polleffioi^m  ilhusrci  occupaie.  Magifqucclle  arbitror  vt  deb>catii- 
ccre,  nonqualihodic  potius  quaniolim  hal^jcri  debcat  pro  hcrcdc  is  qui 
exrccerta  mftitntuseft ,  fed  qiiia  poft  omries  quocjuc  luftiniani  conftitu- 
tione?  perindc  hodic  venimcllac  olimfiiit  ,  poftc  fien  exvoluntatctcfta- 
toris  vt  icgatarius  noncxpcftata  hcredis  voluniatc  occupct  rcm  lec;at.im. 
Ea  vctb  voiuntastel^tonsvidctur  mih»  fatisapctta  ct)tti  aliquem  hcrcdem 
jiiltjcaitcx  rccerta,longcqueapertioi:  ,  quim  li  pcr  vindicationcm  autper 
pnccptioncm,autperlinendi  modiim  legec,quia,vtdidhjmcft  ,ipfum  h«- 
vcdis&  mllitutiorus  nomcn  hoc  ibr.at  vt  propria  autontate  occupari  res 
poilic.  Scd  non  vd^ue  adeo  Bartolo  cTtcri/t]ue  mterpretibus&pragmati- 
cisb'andiripollum  ,  vt  velim  .-idmittere  ,  cx  huiufmodi  inftiiutioix  quas 
fadalicinrccertaalio  hcrcdcndlcripto  coi>firmari  tdbtYTcnitum  ,  itavtli- 
ccat  ei  qui  lic  inftitntus  clt  rem  capere  ,  non  expcd-ata  heredis  aditione. 
Nam  li  verum  eft ,  vt  cft  ,  quod  nos  toties  inailcau  mus  ,  hunc  ex  re  certa 
inftitucum  Icgatan|  inrc  in  ommbus  tei.feri  ',  non  magis  certc  fieri  po» 
tert  vt  a^nirionc  talis  inftirutionis  confirmet  teltamcntum  ,  quam  li  a- 
Jiud  quodlibct  icgatum  agnofceret  vulgaribuii  lcgatorum  vcrbis  ,  &  frr- 
mults  rclidum.  luris  enim  regula  eft  non  ad.ta  ex  teftamento  heredi- 
tatcomniacorrucrc  qujrcumqtie  teftamenro  continentur  i.ea^ami^.  C. 
de  fidcicomnu  Ergo  flc  irtftitutiones  iingulares  ,  ex  qaibus  nimirum  non 
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magis  qu^m  cx  legato  adltf  (iti^litas  Dotcft.  Del Jcio  cnitn  aditfdrtrt< 
-pcatcedat  necdle  eiiJMlmM  ifHJie  ^t^itifmmfffhftiiii  Nenio  anwni  diiceril 
•dcfcm  heredicatcnl  a  tcftatoi  e  aut  l  kgc  ei  qui  non  nifi  cx  rc  cerra  inftiturus 
€ft,aliohercderirij^Eo,ex  alle  aucex  aliquaalTisparte  ,  fiuc  poftea  heres 
ilfcrepiidikuerit  licredicacenv  liue  aiue  adicaineaindccefteric.  Qu6d  enim 
ex  iHc  aut  e<  al  qua  allis  parcc  llTiptus fuk:,  fulfidt  vti^pareac  tcftacorem 
cAmalium  exrccccta  mlUcucrcc  non  cogitalfe- 4t Wieiinite  ei  defemkb 
quam  vcique  duobusin  feWum  eoi*ih*iBHitpoi»  Ae&fie  bob  potnit,leil 
tantto.per  vjdm  CMkb^i^tk  pIulfbiM' Hetedflltf-gradibits  conftkuds: 
IV)Ctbc«lTte(UiCOt'lufr^^frtMeni  non  dctulic  ,  iicquc  lex  vnquam 'defeitcx 
tc(Umcnco  :qu*!filMTl*e^  potcft4sJiafe  ineo  can6\m  eUicet,vttc- 
ftatons  voluntacc*l'adiuuet  atque 'dbnfim-iet.  Abfurdum  igicur  eft  diVe- 
rcinftitutum  exrecerta  ius  habere  agnofcerdx  inftitutionjsciurmodi  nou 
adita  per  hercdcm  vniucifalcm  hercdicate:  illud  veco  abfurdius  exjftimarc 
exhac  a'^nicione  conhrman  tcftamentun)  quali  hercdicace  agnita  perv- 
num cx  iicrcdibus,  cuicciaminuicoadcfeicim  debeanc  cact^^rum  rei^- 
di^^cium  vd  pdmMfinentiuiii  poitiolies.  Deniqneac  colllMlfltVilBiM 
•flbfiftiijOMiuftf  qund  addttnt,'  Eiorniodi  agnidone  pupfllaioes  'qiibque  tai 
bdas^^jlki^MladL  Meceftccnim  cft  vt  principaic  teftamentunicoiificmatutn 
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ctherede. 


A  V  E  N  T  ipccrprcccs  plus  squo  hcrcdi  cx  certa  rc  mfti- 
tuco^u^i  h4ibcvi  ^unvyoIunHnquibtt(<JM^iie^^ , 
Nun>ci\miWipij^  Ml>94iK  ^  prplcgaiaii»^quociee  lAm 
[l|pi}W|lttrjfji<wiirMt.aUqua  iffii  pai^ 
f  dcm  faciunt  iaiiviani  -bffadi  cx  ccru  xit  ioAitaio^odnidei 
,  fendunt  polle  ci  prohibcri  ius  adcrefcendLa  teftatore,  tiim  e- 
itiaf9  oiiyn  nuUus  illi  cohercs  datus  eft  >  id  eft  pofle  teftatorem  facercvt 
jsquemexFe  ccrca  licredcm  fciibit,  non  folum  ex  af}"e  hercs  joon  lic ,  ied 
quidon  cx  ca  ipfa  le  m  qua  i^riptus  tuic.  Sic  cnira  SartoJmsad L (fuottet 
S'^fiMo  D.  de,  kerrd^  w(itt'  cuius  C^utent^ani  |i<^t  npn  omnibus  proba- 
KjMn  pljMcst4»ncti^Ji$^>j^  i%tf9:piC€CAs:iequttnUK»fKO  pro* 

)Nicenttll9i9o4o  j)€ilSpMt  ,|tocit^in«^^  feqwl^grnftrjMhirtuiirf 
.gispoirti«»^^i«Ctat.ivequi  hcref  ^lundo  i«ftaMic,cft  mdb  dam 
i^liec^de  ,  hcces  iic  m  ioIifiiimyquW  vc  pnihibca:  nc  Icges  looun  lu^ 
J^^ip/uo  ceftamc;ico,[qiipf|]|fUnen  «pectttpi  eft  facere  cura  noiKpbf&L 
Jjiltmtfotesl^^Je  Upu  Naf^  ftacim  atquc  hcr^«  qujs  fcribitur  ex  cctia  tc  ab 
eo  qui  ahum  hciedcu)  aut  cx  alVc  aut  ex  aljqua  ams  parcc  ,aut  line  parte  6c 
fu^c  rc  (ctibetc  nou  vulc,  fuccc^it pocefta*  leg^is  quaffiout ccftamcu iiacicndi 
bccedii^uc  ici:ibcadi  ius  coucedic  ,  mcauKjuc  rem  iniduat  iicredicaccin 

perquam 
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•  "  D  E  C  A  D.  X  V.  E  R  R  O  R  VII. 
pcr  quani  hercs  licu  qais  poiljt ,  ita  fandi  nientioucm  detralii  ex  iniU. 
mcione,  vtea  dctracla  ttinaT>cac  irul;cutio  lii.,- le^'  (inc  paiio,  .ic  proin- 
dc  yni[iaCili$Jiee j>rt/na y  §.  Jt  ex  f(Meio.c^  dtil.  ^  /t  di.o  l.  <}.  de  hncd^  trjht, 
Sabljic.a  aucein^luhdi  menUQn«,^s;  quidem  ipfoiurc  ,  loi.K3  le  Ic^i-,  po* 
appatcc^nibiloitiniiio  i^i^crre9nicancitoior(^cibi<kt  Ttims  ^jcres  e- 
J^  JeduatamttPffvMj^aterfimilmTj^M^  an  Jtapo- 

9ius  Ti$juu  hereseftQ  exfHMdaCorHeban^at^ii^vg^nkdmuhahMwn^'^ 
It^ua  mea  heredttate.  Atqui  priorc  cafa  aon  poteft  qu in  Titjnsex 

allc  Lrjptus  iit :  nec  adiedbo  ili.i ,  Sed  tta  tamtn  vtmhii pr^ter fHfiekm  Ti^ 
culanu?/i  pe:cre  pojfit vires  vliai  habet  ad  vniuerfilcm  illam  inditunoncm 
euerccndamauc  labcUdaiidanj.  xMehus  CiUJn  elt  vc  adiedioilla  vjtietur 
quam  vc  inlhcttiH>corruat  tjux'  fubiliUnc  cpmode  potcit.  *.^is  ci  im  crcdat. 
tdUtprcnj^*;acp»d|;  adtadlioiicm.ccftaipciia.,eo  ai^imo  avcedcrc  vc  ni- 
agac,  m  kgom  aa^liiiiii  implorari  iin<qt|tbu$  L^a^ri  uou  pollcc ,  vc 
Qwittaqi]am,lf^  fiirant  c^tur?  ac  non  pquAs    4ief!ede|D  ii}>i  cjigat. 
ex  cc(lainento » ne  ab  ince(bto  bab^t  c«  qpos  alipqMin  Jcm  dat«radUc^ 
Nam  quid  obC-croaperdus ,  C\  non  cx  iufc  SW^iia'»  ifd  cx  mcc^  CQMm^ 
tcllatons  diiudicanda  rcs  eft,  ciuam  eum  qui  teftatiir,  facredcinqac fcribic, 
extraneum  vd  Jnminima  re  nercditana  nolle  fucccfConcm  inicilati  lo- 
cum  haberc  ?  Ex  qu.i  fcihcet  futurum  eiiet  vt  inuico  patrcfamiiias  i>cres 
ic^cmiuscum  vniucrfa  hcrcdicacc  habercc  euam  rcm  ilkm  ex  qua  pater- . 
teuii»w«cc69ulMo|o  alium  hccedem'  hab«re  voluii&c  Ncmo  enim  dubi- 
t9B,<|iii»^«iAi9|tljbg|C  .£umg^^  le^cimiic  tocum  dcfunOi; 

|U9:imotuum«fQ4%)|U  dcbcac  hmodo  fuccefljoniincetbrilocus^ielitiqiia»* 
cur;  Cuius:ii^f)(Pfi|Ct3da^.&cx4Mdcod«,gta^s^,vtiumiIh:d  remcdiumi«^i 
pere(l,vc.t<:i^m«)|)Mii  jfjacpcr  quodjCxcran^iif^hcjcs  Jegicimo  prxfcracur*,; 
lcaquequa'  tumft»$.  ifift^cor  qui  Titiuni  hciedem  inftituitex  fundoCorne-, 
liano  prohibuerit  nc  ad  ritJum  reiiqua  Iiereditas  penicniret ,  adegque  cx- 
j>reila  h^,ti  volcs  Ci^u(sa  ,faMore  agnatt proximi  fue  ifi  reli<jua  hcredstAte  Jegi- 
fiimm  hp>t4fmJk^^*^^^  camcn  apcrca  cftipfius  voiuncas ,  quodt» 

qmri ,  &c  qu*4eink.i»rc:5eg^a|h|^^ 

iuieftaco  nullum  ius  habeat  exccaneus  fikrcei^a^iaim  |>|v%^BjjL ^gp^^j^^ 
Curergolcgitimo  iicredi  magis  faucamus  vccaulTa  intdTati  trabat  lH^' 
cauflain  ccltaci,qucmadniodum  ^^/o/w  loquitur ,  quam  Titio  |iercdifp-j" 
Aamcnuno  vt  iegiuma  lucce(riopcr.tcllamcntummipediaiuf.  Vrgctenij^j 
pco Ticto^[auor  ccftamcuci  qui  fenipter  iiuxinius,<^  pi^xcip^Lj^  ^iji^o^^ 
lO^pMimfl.te^em,  Vrgccracioi^rjfqfi?r,i?*xol^m^folutti  ^^^rsfifcii' 
ftioicnmpro.lic^^viuumjdij^^  iuro^c^iaiquie  npi  { 

padtor  vtabiucdl^o  £^cedacur,quumdiuc9i^|ttibnienco£^ 
«^depiqiL^  volui\c99  ^ftjMfi^jcui  ciudcnccr  vim  Heri  iicccilc  cft  i\  lcgicinMi.» 
lucce/Iioni  lociis  fiac ,  quac  locum  liabcrc  nullomodo poteft  quin  Jcgicimuff 
hcres  viaiucr/am  heredicatcm  habcac,«3c  canfcqucnccr  fundum  Cornehanu,. , 
exquo  t.amen  Tiuum  inllicucrc  teilacor  voluic  ob  iiocipfam  nc ad icgrtimiS  \ 
hcrcdeperucnjiec.  Cocra  vciu,njlwlptojcgicimo  hcrcdc  vigccpr^cer  verba^ 
ilia  Kilar^igt^qji^buj  cauu>cx^yciiuriq^rohib^y  C;ncTiucio  iiiili^cocx  £Li|ido- , 
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Covnci.oicliqua  heve.lieas  aiicirercctcc.    Igiturcum  oftcndi  tellatoris  vo-. 
liiiuaccm  iiccwne  ;ic,  liue  pro  Titio,ljiie  pro  legicimo  heredc  lefpodcas,  quid 
iupeicil  iiili  vt  cLiroiiias  i.e  iiir  s  r.uio  iCiU  ottend.imiis  ?  quarpiirro  u  pro 
Ticio  rcfpon  ivb:s,aon  ofrjnd  cuiwln  prole^icjrno  hwMcd.shaudUiib.c  offjn-* 
dicui.lauj.qac  «naxjni^  hanc  noiham  rcnter,Dan-!,qu(  d tn  l.fiirA<iuts  -"4./).' 
de  hereci.if>/ht.L\cin\\.\s  Ruhnus  lcr  bic  li  JCa  quis  i^crcs^ii.ltJcuttls  hieucrvfe- 
ptofu*idoyZ\xzexcepto  vfitffi^H,TttiHshertseJr9j>eiUide  clVe  iure  c)u;h  atcf  li 
lii.c  carc,  id  elk  linc  ea cxccpticuie  iiilUcu:usclK:c  ,idqueaucoritaic  Galh  A- 
quilij  Factum  elVe,  niniirum  quomam  alioqui  fieri  non  poifcc  vc  cetlamen- 
cum  valcrec,quod  vmuci  fam  det^andi hcicdicac.m  no  coinpleditnecur.  In> 
eanamque  (pccie  hcuc&  m  itladcqua  djfputMmus,  ficproculanbjocontra 
volunLaccin  ccrtacor^scumhercdi     liptocuni  quoqiie  vl^bn^fru^bi  vci  fiiii-' 
duni  damusquem  ab  vniuarfali  Jnlbciicione  excepcum  eilc  idtacorcxpief-' 
lim  voluic.  C^deuini  referc  liue  luiJs  rauonem,  liue  tcilaLons  voluniatcm* 
incueare , an  ccltator  nolic  conf :neri  inllicucionc  fundum  ahquem  iicredita-' 
ri£i,an  quicquid  in  hcrcdjta:e  ell  prxcct  furdd?  Nimifquc  fubcilis  ell  Barf0-> 
/uj,  ciimrclp6<iec,aliud  cllccMcipi  fiindu  abjnllicutionevmuctfaii  vtno  vr- 
dfcatur cdnceilus  ,  aliud  vci5  ptohiboii  fiindni«  nc  reiiqu:c  hctediEaci  adcre-- 
icac.   Nam  ii  plus  voiuncati  tcilatoiis  tjuam  iurisrationitribuei.dum  efl<.'t,' 
an  non  abfu"dum  foret  a.  comradcfjndi  voluntatcm  (ifiiAdus  rlled.iretuc' 
ei  qucm  tcllatorin  tota  iicrcditaic  excepco  fundo mfticuirtct?  Et  >ila  inllitui 
tio  heres  ejlo  exceptofundo  an  non  hunc  fenlum  habet  Infundd-heres  rte  efg, 
in  reltjfua  hrredstate  heres  ejh^^c  fubtilnir  itkx>  iu Jicit>>-l^t<^^E»  eiufcJen»' 
Bartoli  refpo  liio.tamctli  vuigb  probaca,  di.Aingneniiis-an  limplttk  &  vi7hicr-l 
falis  inlticucio  prafcellcricik  iti?>recuia  llt  cxccpcio fundi, vclli  dJffita^Mis^^ 
an  vcrb  pr^ccHcric  dacioixn  cCrt^  y     (iiblecuca  lit  proli»bitio8t  oxclafio  v-{ 
niuerralis  vt  m  ea  fj->ccie  de  qita  traftftmus.  Quafi  pnbre  C^tii  heredi  viviucr- 
falifundusa  (cipfo  inutiliteu  adeirpcusvideaturcx/./fiy7fW//ww^.J.  Wr.  • 
eod.ttt .D>hered .wiht.    Poltciiore  vero non  polTic  videri  ademptum ,  qnodl 
n^mquam  fiutdatum.Nan^  vt  caccam  vcrba.iHar.rr^^rffyWw^/^ribn^adcpcioi'^ 
nis  verfea  eric,fcd  cxcepcibnis  ,cu!us ca  visdl!  yc f.Kiat  nec^od^xcipitur  ab 
vniuerlal»  difpofitioncM;  ea  contlr.cri  vMtatui^A.imtttammqtted  vuk  Bar. 
rolw,5c  in  propolitaverum  cit,iisvcibis  f*"<*^r«» /;/»</<» funduiw  hetedi  adcm- 
pcrtm  intclligi  ,  propteirei  qubd  ficri  non  poccrat  vc  vmuerfalf  mtticutione' 
fiH^idusilicnoncontincrecur.vclmuitoifcftatore  ,  dicoidcm  prorfuscucni- 
rc iHo eciam  cafu quoqLHsex  fundo cantum  iniWtutus  (blusjSi  amplius quic- 
quAm  peccrc  vcricu^plopo'i.W3r.  Nainctltii  lexi-undi  nie.  ti«ncmdctrahac 
ItatJnr  atquc  hcrcis<j\iis  f'i:jbir«r  cx  ccrta  rc  abeo  tjut  alium  cx  reftamejuo  ' 
heredcin  habcte  rth  vult ,  vtKMn  dic>urti  cft  ^ rehnquictir  ncccllario  vt  qui ex 
fdhdoinftitutusbft  in-t^ta  hereditacciiiditutttsintclligatur  ,  adcoqucmui- 
to  tertatoro.-  qttoi"»»^  &  irtiifaco  fundiSis  iile  ad  legitimum  hcvedcin  perue- 
nirct  fi  fucccffioni  !e(^it'n'.T  locusdaictur.  Confequentcr  neceire  cft  vt  iiib- 
fecutailla  proliibifone  quicqinm  amplius  ex  hereditaie  Titiiisfperaret, 
pro  adcmptionehabeacur  .•qoflrporr^  non  n  ii  inuc:Iiccr  fa<Sb  vidcFjpotdV,  • 
cumlTitionihil  s<  (crpfo  adinii^ctucrit.Mcilludetiani  coincra  Barti/nmvaU-i 
de  mouttquod  erSd:cri&  Antonini  rcJcripto  (cribrt  Marcfaiuisin  A^fw'' 
pnore  ^ 9.  D.ad  S.C.Tre^e/f.Si  quis priorc  fatloijcftamcHto  pofterius fcccrit, 
ncc  iitfiexcerus  rcbus  inpollecionbus  ubuiis  hcccdcs  iiiftitueiit,  hoc  ctiam 

adduo 
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«m.nL*X  "^''^'  fidficommiflTi  vcrbavtprius  tcftamcntum  vtlcrct,  prius 
tamcn  tcrtamcntum  ipfo  iurc  fublatfi  cfTc :  ncc  aliud  ius  fupcrcffc  ijs  qui  prio- 
rc  lcr.pti  bcrant  quam  petcndi  cx  poftcrioro  fidcicommito :  quo  cx  loco  ap- 
parctmlhtutumcxrcccrtanoncominuscxtoto  alTc  fcriptii  intclhci  ,qu6a 
tlnlTa  Pf'o^<^  tcflamcnto  inftauti :  tamctf.  tcftator  volucrit 

priQS  tcibmcntuni  valcrc.  Namfi  voluntas  illa  tcftatoris  iubcntis  prius  tc- 
itamcntu.n  fubfiftcrc  non  impcdit  quommus  cx  fccundo  tcaamcnio  hcrcs 
iit  loius  is  qui  cx  ccrta  rc  inftitutus  foit ,  fublato  priorc  teftamcnto  pcr  pofte^ 
rius,quantomag,s  diccndum  cftnullo  antca  fa^o  tcftamcnto  inftitutumci 
rcccrtaprf  crcndum  cfTc  legitimo  fucccnbri  ,totamquc  hcrcditatcm  confc^ 
qtu  dcbcrchcct  tcftator  dcclaraucrit  vcllcfcvt  inrdiqaa  hcr.d.tatc Ic{;iti- 
musfucccfrorc.  prarfcrrctur?  Nec  cnimcft  quc,d  rcfpondcasin  fpccic  li.Ji 
;^*y,tcftatorcmnonninprccariis&:  fidcicommi(ri  verbis  voluiflc  vt 
pnus  tcltamcntum  valerct,  &:  hoc  ipfo  vidcritotam  hcrcdit.tcm  rcliquillc 
hcrcdi  qucm  rogarcr  Primiimcnim  ncgabo  confccutioncm  ,  quia  potoitfi- 
dccom.fl-um  vt.Ic  cflcinrc  illa  fingular,  quar  huic  poftcriori  hcredi  rclin- 
qucbatur,  tamctli  no  dc  tota  hcrcditatc  rcftitucnda  tcftator  fcnfillbt^cxiftimans 
tortalic  ouod  adexcludcndum^a  rcliqua  hcrcditatc  cum  quem  non  nifi  cx 
certa  rc  fcnbcrct ,  fat,s  cflct  fi  prius  tcftamcntum  valerc  iubcret.  Dcindc  rc- 
fpondco  fu.lfc  verba  hdcicommim  ineam  rcm  ncccfl-aria^quia  nonfiiitin 
tcftatoris  poicftatc  nouum  hcrcdcm  fcribcntis  licet  cx  rc  ccrta  duntaxat ,  cffi- 
ccre  quommus  pr.us  tcftamentum  ipfo  iurc  fublatum  cfl-ct  pcr  pofterius ,  quo 
fublato  ficri  non  poterat  vt  alio  quam  fidcicommifll  ,urc  h^cditas  ad  eos qui 
pnorctcftamcnto  fcr.pti  crant,pcrucnirct.  Idquccxcoappnrctquodfi  pro- 
poncrcs  mil.tc.n  poftcriorc  tefta.ncnto  hcrcdc.n  cx  ccrta  rc lcripfifl-c,  procul- 
dub.o  non  habcrct  hcrcs  cx  tcftamcnto  nifi  rcm  illam ,  rcliquu.;  vcrb\otum 
Slm '"n-  priorc  tcftamcnto  fcnptum  pcrdncrct ,  quia  pri- 

mlcg  um  m.I,r,s  .ntcr  c^tcra  illud  cft  vt  pofllt  diccdcrc  cum  pluri^us  tcfta- 
S.'^^  "  P°""'«<=""d«"i  '"ilitem  poftcriorcfccund.  tcfta.ncnti  partc 
^rrTl  1  P^';!' ^^^^'»')^^ntum  valcrct  nuU.us  fidcicomiflr,  vcrbis  additis  non 
dTct  dub.  a.idum  qum  hoc  ipfo  vidcrctur  rcccmifcab  inftitutione  quam  no- 

«^cnto  pc  o^^^^^  '''^'''^' '        ^^«'^  f^^^o  tcfta- 

Xncnm  nTft///        T"^"'"  rcuocatum,qa.a  voluntas  quxquc  m.liti, 

^cftamcrftffV  ^''^^^^*  tf''^'"'  rcfta.ncnto  loqu.tur;  hcrcdcs  priorc 
tclbmcn to  fcnpt,  nullu.n  .us  hakcnt  ,n  hcrcditatc  nifi  vt  ca.n  cx  fidc  co.n^ 

ri^' nnu^sf  Ib  ^''T' ^^^^-—^^  vcrba ,  licct  tcfbtor  v'ol  c- 

voIumaUi^^^  '''''^  Vrohaiht.r .  quod  fidcicomiin  vcrbis 

tas  cft  ocr  ^.n'"'  '  IT^'  clcdnrauc  it  ,  fcj  quia  nullius  momcnti  ca  volun- 
tascftpcrquam  proh.bcarur  oui  cx  ccrta  rc  fcriptus  cftne  infolidum  hercs 

ftalo^rroX'^''":;?^'^"  '  T^^T^  ^•cIcico.L.ifll  rcmcdium  C  cft  - 
Itatonquifccundo  tcfta.ncnto  hcrcdcm  cx  ccrtarcfcribic  cum  ,  qucm  tamen 

habcrc  nolit.  (^a  dc  caufa  ,  aul  vTmchuX 


m  tota 


„  ,      ,    .   ..v^.ii.  UL- tauia  ,  aui  vt  mci,us  di- 

L-ccL.  [n^r  '  '^^'T  proh,bi.us'fit  Lorc  lcgiti,  u  hcVcdU 

Ju-ccdcre  mrcliqua  hcrcd.tatc, iuscirclcgiti,nohcrcdi  pctcndlcN  fidcicom 
.n.n-0 hcrcd„«,s,ducrfu,  hcrcdc.n  (cn^L ,  f,  cun,  i,,tc%"HLs  &  pn'^:^- 

/la.  j. 
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tiob  pofTcin  mihi  pcrfuadcrctail  Induccndum  fideicommti&ni  millt  Akl' 
coinmiffi  vcrba  neccflaria  c(rc>nudamquc  rufficcreconiedarvii  yolmxtatiir 

quod  tamcn  falfnm  cCfc  docuimus  bt.i^Come^.cap.i.Sc  zppiret  cuidentcrex 
ii.l.fi ifuU  prioreym  qua  non  fuliiccrct  proculdubio  ad  caufsam  induccndi  fidci-  i 
co4unjifl[i  >  quod  tcllaror  pollcrionbus  tabulis  priorcs  valcrc  iufliflct ,  fi  vcrba . 
fidcicommifll  nulb  inllruillct ,  nili  toricquisputct  plus  iuris  liabcre  dcbcrC 
lcgitimum  hcrcdcm  quatn  euro  (]ui  priore  teftamcDtofcriptus  iuit.  Atid  fa- 
nedici  non  poteftinonfolikin  quM  maiorfit&uor  teftamemariatqdUnle- 
gitimae  fucceuionis  >  fcd  cttani  quia  tamctil  folam  teftatorts  voluntatem  in/pi- 
ciasylongc  probabilius  dubitari  potcft  anquihercde  prioribus  tabttlis  ioi- 
pto  cx  aflc,  aJium  hcrcdcni  poAcriovibus  fcribit ,  ex  rcccrta ,  videatur  into- 
tum  rcccfllflc  a  priorc  tcflamcnto ,  quam  vtrum  is  qui  non  nifi  cx  fundo  infti- 
tuitliercdcm  ,  vclit  intcftatus  deccdcrc  in  rcliqua  hcrcditatc.  Nam  fi  dctcfta- 
toris  voluntatc  quantum  flcri  potci^,conuciendumcltcxlccumiurifqucra- 
tioncjfieri  facilcpotcfl  vtquis  dccedatcum  duobtis  heredious  teftamcnta' 
riiivatvtquis  decedat  pro  paaeteflaiiis&pro  parte  inteftatitt»fieri  npUo- 
modo «leat.  Eaquenimirum  dr.bitr.ndi  cauira crat  in j^/ffiuir^forr » qnbdi 
ficut  inuitutus  cx  rc  ccrtancn  hcrcdis  fcd  lcgjftarij  loco  h.ibctur,  quoties  a- 
lius  hcrcs  codcm  tcf^amcnto  fcriptus  cfl;  lege  ^uoties  15.  Cod.  de  hered.  inftittH^ 
Ita  diccndum  vidcrctur^alio  fcripto  hcrcdc  prioribus  tabuiis  >  cum  qui  po- 
ftcrioribus  cx  rcccrta  lcriptus  cHct,non  nift  rcm  illam habcrc  cx tcltaiiicn- 
todcbcrc.  Scd  dccidcndi  ratio  fuitiquia  non  qucma<,imodum  potcft  quis> 
dcccdcrc  cum  pkinbus  icftamentartis  heredibus ita  dccuQi  pluribus  tcila- 
mcntis«necmr(i]s  cnmvnoteftamento*ita>vtquiex  com  reioripciis  ^vBk 
reliquA  hereditatc  iiiccedcrc  prohibeatur ,  quamuis  iubcri,p^ilit  vtwslerifc* 
quam  hereditatcm  ,  vcl  cciam  totam  cic  fldeicomrniuo  rfd^toat  .htlritPW 
priore tcftamento  inftitutis ,  ficut &  alij  cuilibct ,  fl  modo  idpnca in cam  rcm 
ndeicommifli  vcrba  vfurpata  flnt,nequc  fancvt  hoc  addam  , facilc  poflun} 
intclligcrc  quid  fibi  vclint  poftrcma  illa  vciba  dicLl.ft^uif  priore  Kthoc 
it.i  intcllt^endHm  eft  fi  mn  Altqmd  jpeciAlstcr  confrartum  tn  fecnKdo  re/UmefOo 
fuerit  ft^f^tumtSQiQoxc^  (^uod  iain  moam  iUfr^^Cfimeilurar^  fap$r.i^»nQ 
fion  tAh  Marriani  fim  quain  Tribox^jaiMtccdi-sihM.^tp^iariMS  cft  hi^iuf- 
ittpdi  exccptioaibust  tuni,  cciam.  cuuok^suili^  ^i|¥^  ex<cpti|)iiuqA  cafu%  ^ 
.^ytas  viilis  cfTc  potcft,yt  ^obis  non  vjiq  Conjc^urarvm  ^oftr^aim  loco 
dcmonftratum  cft.  Nam  in  ea  Tpccic  quani  tradamus ,  id  eft  dim  tcflator 
qiii  fcwt.ndo  tcflamtntd  iKTcdem  fcriplitex  re  ccrta  ,  iufljt  vcrbis  fidcicora- 
niitli  vt  prius  tcftonicntum  valcrct,  iicimc  potcft  vt  non  totam  hcrcdita- 
tcmptiotibus  tabulis  uiiiituto  hcrcdi  vclit  rcliitui ,  quin  pugn.mtia  &:  fcri- 


ciim  liquca£'mifit  de.  ^mraria  ccrtiflrimaque  iuris  rationc.  Ncc  magia 
%,pi:qI)o  interpretationcm  yicatrfy  (eyiftimantil  cimfiaiirqlaEhunc  cflc  fen- 
.lum ,  vt  fi  a  gcncrali  confirmationc  priorw  tcftamcnti  cxccpta  flt  rcs  aliqua 
in  co  teftamcnto  contcnta ,  prxualcat  cxccptio  ,  autvt  Uquid  fccundotc- 
ftatncnto  adcmptum  fir  quod  rcli*:lum  fucratin  primo  ,  dcindc  priiiumi 
^generaliter  (^nhrmatuti^  iucrit  ,  prauaic^jt  aticmptio.,  Nihil  cnim  com- 
wpmK  lMjtiKi,£Qff^  '  adaptan»'^ 
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(Um  cfTe  cxccptioncm  vtncaccommodata.    Mouctur  B<itrtoIus  ex  legefiTi-  ' 
timi6»  Z).  de  condic.  wjlu.\\>\  fcriptum  cfl  ita  cunccpta  injflitutionc  St  Ti-L 
tiifi  heres  erit  Scms  heres  eJlo'-,/iSeiHs  hefes  eriiiTiK^shereseJf»:  u\uti\cmcC' 
£c  inftitutioncm  cuiu  condjcio  non  .yolTit  cxjpcrc  prpp^cr  rcpugnantiatii," 
quafl  cadcm  rcpugnantiaGtyinquitBartoIus,  cuin,tcihtc>r  hc^di;  inflilipto 
"fUip  prohibct  cxprcCTuD  nc  quicqaaiu  ei  cx  rcliqua  hcrcdiratc  adcrcfcat. 
Scdfuntiftalougcdi{Il(nilja.  Nauiia/pccici^  /.yrT»*/*/,  liihil  ^cft  quodmc- 
lius  potlit  Icxdiccrc  vt  inilitutioi>em  tucatur,  cum  pcrplcxitas  fit  in  pcrfo^. 
aahcrcdis,nccquicquamlcgi$  intcrlit  an  Titius  hcres  (It  an  Scius.  Vtcr  c- 
nim  hcrcscfltr  dcbcai,dici  non  potcfl ,  ciim  alterutrum  duntaxat  hcrcdciu 
cfl^  ccftatof  volueril:  cam  vcro  condicioncm  adfcripfcrit  qua:  cxiflcrc  non 
podi^  quiii  prius  altcrhcrcs  fit,  qucm  tamcn  hcrcdcm  clfctcflator  n  >Iuit.I- 
taquc  non  habct  hic  locum  quod  dici  f<)Icc,  fub  iu^pofst|}(li  condicioncfa^' 
6tim  inftitutioncm  non  yitiari  L  i.  eqd.  tiL  Tunc  co.im  id  ob-iinct  cum  hcrc- 
dis  pcrfona  ccrta  cft  ,quar  umcn  hic  inccrta  cfl  ub  ip^am  adfcripti  condi- 
cionis  impoflfibiiitatcm  ,  vt  5c  in  d.  l.  <fw>ttesih  princip.  ob  rcpugnantcm  tcfta^ 
toris  cum  fcripto  voluntatem  ,  vitiatur  inftitutio ,  licet  ca  rcpugnantia  in  cx-, 
tcris  tcftamcnti  capitibus  nihil  .obftet  qu.ominus  tcftatoris  voluntasfcruan- 
da  fit.  Atcum  quishcredcm  fcripfitcx  rcccfiaprohibito  cxprcflim  iurc  ad- 
crcfccndi ,  habct  lexaiiquid  mchus  quod  dicat»quam  vt  inltitutioncm  vitia- 
ri  patitur :  nimirum  vtipfa  prolubitiptanquam  lcgibus  plane  contrariapd- 
tius  vitictur.  Nam  etfilcx  patcrctur  vitiari  inftitutidncm  proptcr  p^-bhibi- 
tionis  potcftatem  ,  cadcm  nihilominus  mancrct  r;cpu2nantia  non  modo  iuris 
&  voluntatis ,  fcd  qux  longc  fortior  &abrurdior  cft.folius  ipfius  volunratis. 
Itacnim  ficrct,vt  non  folumr^liquaffed  ctian?  totaRercditas  ad  Icgitimum 
fucccflorcm  pcrucnircti&  confcqucntcr  illc  quoquc  £undiis,in  quo  tamcnhe- 
redcm  tcflxim5tarium  habcrc  teftator  voluie.  Idcoquc  nihil  caufljc  eft  curdica- 
mus  vitiari  inftitutioncni  proptcr  contradiclioncm  &  repugnantiam  quar  ea- 
dem  mancrct  ctiam  ab  intcftato.  Quod  no  (tmilitcr  eucnit  in  /pccic  d.l.JiTi- 
ttMSy  in  qua  paft  vitiatam  inftitutioncm  ex  caiifla  rcpugnantiar  nihil  impcdit, 
quominus  ab  inccftato  fucccdatur.  Attollc  prohibitioncm  dlam  iuris  adcre- 
fccndi ,  Vt  confcrucs  inftitutioncm.  Nulla  rcpugnantia  fupcrcft ,  &  lcges  qiji: 
tcftamcnta  confir(nant,locum  lubcnt.  Igiturprohibitio  potiusquam  infti- 
tutio  vitianda  cft  ciim  altcrutram  duntaxjit  yitiari  oporreat.  I^aui  li  vtramquc 
vitiari  diccrcs  ne  quid  ficrct  contra  volunpte_ni  tcrtatoris ,  hoc  ipf  >  induccrc^ 
fucccfliancm  inteftati ,  quod  tamcn  iam  dixiiuus  falua  voluntatc  ncri'nQ*i  pof- 
/c.   Mouctur  ctiam  Bartoins  cx  dt£lo  f.Jt  di4o  ,  le^is  <jHones  9.  Digejt .  de 
hered.tn(ht.  inpvjftrcmis  illis  vcvh is  Stmodh  voltint.is  pAtrisfAmltiM  rrtanife- 
flifitme  nonrefr,ig.unr.   Qjorumlianc  cflc  putant  fcntcntiam  ,  vt  fi  duo  fint 
hcrcdcs  infcituti viuis  c<  parcc  teriia  funJi  C.)pH*!iani,  alius  cx  bcflc  ciuf- 
dcm  fundi,  non  poflint  i  li  hcr  dcs  effj  cx  femiflib     (T  cuidcntcr  appi- 
Bcatvoluntatcm  tcfiatoris  illam  Eiiflc  vt  in  folo  Rindp  CQrnc|iano  hercdCs 
cflcnt,rcliqua  autcm  iicrcditis  aJintcftati  fucccflTioiicin deuolucretur.  Q^JJ  • 
intcrprctatio  faue  commcntitia  cft  &  ab  Vlpiani  fenfu  alicna.,   Nam  ciim 
ex  Sabini  &:  Cclfi  fentcntia   Vlpianus  fcripfilTcr, in  propplll^  fpecic  fcri- 
ptos  hcrcdcs  cx  fcmiflibus  fcriptos  .vidcri  quafi  finc  partibu^  inftitutos ,  . 
lubiccit  cxccptioftcm  ilUm  ,  fi  modp  yoluptas  pa;ris^milias  nVanifcftif- 
. iiinV»oii  rcfragctur  »  id  cft  nifi  appatcat  tcftatoris  voluntitcm  illam  fuiflTc 
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vtcxiisipfis  partibus  hercdes  eiTcntyeKqtiibusinfundo  Corneliano  (crip||i; 
fuiiicnt  >  vnus  lcilicct  cx  bcffcaliuscxtricntc.  Ncquc  vcr65<rr/o/wipfchoc 
ignoraait  quod  fiiitapcrtifTimum  ^  fcd  crroris  fui  |>crtinacius  tucndi  gratia 
improbat  nanc  iiitcrpiccationem  ,rationc  fanc  quam  cl^anti&  e£Ecaci,ft 
diis  placct.  Quunuiu  » inquit,  in  diftributione  partium  non  cft  ncce£&ri«t. 
manifcniflrima  volunus  d^ndi. '  Soffidt  eniai'  ^«Ii)terciiiii^iie  4it  mmd. 
M^cat^winifiih^ikf^iiiiM  Qgifi  veiA  itiHT  tnMitibj^ 

mani£ei(i(nmam  volantattm  mbtnterlit >  vt manifcfta cd» pdflij^ 
auin  fit  etiara  maoi&ftiffiaia^  aut  quafi  non  Ht  necefle  nuniieOiflunam 
fc  tcftatoris  voluntatcm » vt  qui  inftitutus  cfl  cx  vna  portione  videatur  hc- 
rcs  fcriptus  cx  alia ,  vt  in  dtda  l.  (juoties  ^.i.  qucm  locum  Bartolus  adducit  f  & 
quidem  incpte.   Ibi  cnim  tractaturdc  hercde  fcripto  cx  quadrantc » qucm 
teftator  cx  (cmiftefcribi  dicbaucrat :  quo  cafu  ncgari  certc  non  potcft  qaia 
manifcftidimis  probationibiis  opos  ut^  eaoi  l^iitieii^.iciefldete  te^ 
(lacordidauit »  vt  plot  nuncupatom  mintis  foi{^an>  inohilaaur-  Alio^ 
iiihili.alilKi  did  poteft  qti^  vt  fcripturar  ftari  oportcat.  Nos  agtem  cum 
Vlpiano  'mdilhi^RdHOytzxwC^^cicm.  tradamusyin  qua  cxiuris  rationcfii^r 
lacitra  vllam  probationcm  voluntatis  tlWx  partes  dcbenrur,quam  qu«n^ 
ft^h^cnto  adfcripta:  funt.    Nam  cum  teftator  Titium  (cripfcri t  ex  bcflc  f\injj 
Corneliani,Scnipronium  vcrb  cx  trientc ejufdcra  fundiynos  vnicuiqucfc- 
roinfem  damus  >  acfifioe  parii^ibus  fi^pti  e^ent  r idque;  rton  tam  ex  jMU»s£ipi^ 
lias  voluntate,  ^lm  ex  neCeflaria  lurif  ^dtie»^uSe  fidt  TtfiiWttmK- 
neni  jstra^i^brt&t  ^  qua  porr6  detfit0N/mr  pelKttir  rupcreflf  pttice»  iii  e» 
fundo^  fadr'»acproindenihilaliud  cx  tota  inftitutione  fupereftyprarteryeiivs 
ba  illa/j:ij^^rx     » '^ttr^omMsherfs ^  >  quibus  vcrbis  cos  cx  femiHibu» 
inftitutos  vidcrinon  dubitatur.  Ergo  fi  quo  cafu  ticri  potcft  vtTitius  ex  l)c£- 
fc, Scmpronius  vero  ex  tricntc  hcres  vidcri  dcbcat  proptcr  tcftatoris^  vo- 
luntatem ,  miniis  neccffc  eft  tam  manifcftam  cflc  in  cam  rcm  dcfiindivo- 
luntatis  prolxitioncm  »cum  vcrbis  teOamcnti  ca  voluntas  quantulacumque 
fit  adiuuetor.   Quamquam ,  vt  etoquar  quoil  (entio  > mibi  toit-  illa  claumla. 
.vafdeiuTpeAacft»  Ncquaenrm  vidco  quomodb-fieri  poHitvtin  propofi^r 
Iftipecfe  ii£F. /.jf  </;i0»manifcfta  poftic  efle  voluntas  tcftatoris  atl  hcrcdcK 
«c  diiparibus  portionibus  hetcditariiavocandcM»  cUo)  nullam  prottfis  he» 
jcditatisauthctcditariarumpoitibnum  mentioncm  fccit>fi  ncquc  cius  vo- 
tuntatis  quam  exprcffit  in  rundi  partjbus  diftribucndis,  ratio  vlla  habctur.- 
Jicfanc  noii  magis  puto  audicndum  eflc  Titium  inpropofjto  cafu  iipro« 
barcvelitcam  tuiifc  teftatoris  voluntatcmvt  hercsipfc  cflet  cxbc(fe,quam 
fi  inftitutio  ficconcepta  proponctctur  TitmrkmsfJioySemprmuu  ktresejlo^ 
e&mdifiributis  quoquc  fainai  Gomdiaiitpertibus  perinde  fimdimentio 
trahcnda  fit  »&axque  in  fundo  partcs  ctiam  inuito  telfaitore»ac£  diftributio» 
jlfa&^non  (uifTct  rimo  difficiiius  cft  vt  cum  |ei  repagpantiBne  vci&.a  t^^ 
iramenti  parcs.  fccit  portioncs  hcrcditarias  ,  quar  cx  lefl^anicnti  vcrbb  e* 
lanc  difparcs,  admittatur  quasftio  voluntatis  vt  ad  cam  difparitatem  rcdu- 
cantur,  qMam  lcx  iaii)  fuftulcrit*.  C^arc  ncc  fcrc  dubico  quin  ciufiicm  au— 
toris  fit  illa  cxccptio » cuius  8t  ea de  qua  diximus ,  legufitfMu  ^rtore  z^.D,ad 
[  (SCTrirf^KMi^idelE  TriBoniolkry  qut  manifeftiffimasiftiufniodi  volU^tc» 
^i^iUa^  iis  qucque  eafibttt  <qiiiboii  ficiii  Muian; 
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Idcurh^iabcJinV  Nifi  inaFis tribticrc  incpto  inrcrprcti,qucm  Vlpiano  tnanus 
intunnc  apparet  cx  alio  ciiifiian  lcgis  k)CO,ici  ci\  cx  ^.fttfMPs prtmHm ,  in  ctr- 
ii!s  6nc  vcrba  ifia  intcrprctationis  loco  ^otw^Xtid  ejl trienKmtnre fHhfiitutio' 
msttnentem  tHrewfittKtionhirnt  dabio  funt  inicrprctis.Nain  fi  quis  primuni 
cx tricntc,fccundum<rxiricntchcrcdcn)  inrtitucrit,&  fi  lccundushcres non 
crit  >  tiftium  ex  aflc  hcrcdcrii  fcribat,hic  fccundo  rcpudiantc  bcflciii  h.ibcbk 
nort  fbh^m  iurc  fubrtitutionis  fcd  &  inilitutionis,vt  Vipinnus  ait,crgo  vtru- 
qiie  tricntcm  tam  in  cjuo  fccundns  <juam  in  quoncmo  fucrat  inftitctus  ^6: 
vtrumque  inftitutionis  lurc  fi  ncutrum  cx  fubflitutionchabcic  vcUt,&  cort- 
tra  vtrumquc  fubftitutionis  iurc  d  cx  inftituiionc  ncutriMii  veht  confcqui, 
qtioniam  tricnscx  quo  ncmo  inftitutus  fucratci  foh  accrcfcit  >  tanquam  fu 
ftincnti  pcrfonam  inftituti  &  fnbftituti  leg.nMn  tertttem  16.  eod.  iicct  fccundo 
cui  tertius  fubftitutus  fuit  non  nili  pro  virih  partc  acccfTura  Fucritadcrtrfccn 
di  iurc  qu3c  tota  crat  ratio  ad  cum  locam  dubitandi.Vtut  fir  non  luuat  Bar- 
tolMm  Vlp.in//.A /iduotnec  itcm  ratio  illa  quam  adducit  dc  Icruoiinc  hbcr- 
tatc  inftituto,cjui  licctprjefumatur  inftitutus  cjm  libc-rtatcli  fimplicitcr  in- 
ftitutus  fit,fi  taincn  tclta.or  cxorcffcrit  nollc  fc  cum  clTc  libcrum  ,  ncquc  li- 
bcr ncque  hcrcs  cft  l.sfntxr^tio  ii.D.de  condtc.tnfittHt.  di£l.J.  fnctiet  f.v/ttm. 
Nam  ficuti  racioiuris  non  patitur  vt  feruus  hcres  fitquaiuiiu  feruus  manet, 
itaneqbe  facit  vt  liber  fiatinuito  domino  ,  cumquc  libcrtatcm  pr^cedere 
ncccffc  fitjordinc  faltcm  intcllcvtus,vtaiunt,fi  non  natcrx  dtH.  l.  ^Hotta^.fi 
^ttis  it4/cripfertt,m'm\m  non  ci\  corruerc  inrtitutioncin  fcrui  cui  Iibcrtatem 
darc  teftator  noluerit.  At  cum  quis  hcrcs  inltituitur  0:  fundo  iiihil  ci^  quod 
inftitutfoninoccat  pr.ttcr  adicjtionem  Fundi ,  quia  cx  folohindo  hcrcs  ficri 
nunomodo  poteftifjblato  igitur  incndo  rclinqnitur  vc  inftitutio  fit  vniuer- 
'falis  ,  A:  confcqucnter  vt  inuito  ctiam  tcftatorcis  qui  cx  rc  ccrta  fcriptus 
fni/rattotatn^obrinc^it  hcrcxii^atcm.  F.tfi  cnim  inuitd  tcft.iton  hcrcdcm  da- 
re  non  poffnhrrtTs  quod  eucnirct  fi  feruum  hcrcdeinfcriptuin  cui  libcrta- 
tem  darc  voluilfct ,  prD  hcfcdc  habercmus ,  taiiicn  ci  qucin  hcrcdcm  babe- 
rc  itejyokiit  &  potuit,  pofiumus  ipfo  ctiam  inuit»  darc  totam  hcrcditatcm 
q-iamuisnihilnifi  fundum  ci  dedcrft ,  nc  fi  nihil  on"mirio  ci  dcmus ,  faci.n- 
iuus  contra  voliintatcm,fi  vcro  nihil  prxter  lfundum,Icgibus  vim  infcrai.uis. 
Qua:  tamen  nulla  intcrturaiit  Icgibus.iut  volurati  teftatnris,cuin  fcruushc- 
res  cffc  hcgatur ,  cui  libcriatcm  datam  viJcritcftator  noluit.  Namnecdici 
potcft  voluiffe  hercdcm  cfre-ciini  qucm  fciuit  aut  fcirc  dcbuir  hcrcdcm  finc 
libercjtc  ficri  null.i  p  A\c  r.>tionc.Moucrur  poftrcmo  Bartol.cx  /.  pen.  7).  de 
imH}lriipt.cjr  trnt  fiH.tefi.     ex  IftpofihtOTiM  \^.verf.n^^  cttmdnobtuHe 
ttber.ft; pofHjum.  vbi  ,inqi)it  ille,  tcftatordando  fubftitutum  iii  partcvi^t- 
tur  prohiberc  ius  .i Jcrcfccndi ,  &  rupta  iila  inftirntionc  rumpitur  tcfiamcn- 
timi  in  totum.'  Sc.I  ntniis  cuh!cntcr  captiofa  &  incpta  aigumcntatio  cft. 
Nam  in  fpccicqu<eii^locis  trK-tatur,tcftjmcntuin  totum  agn  itionc  p^^fthu 
4niruMv,>itur,non  proprcrtaciMm  illam  ftrohibitioncjn  iuris adcrcfccndi 
<^«Jaiiv5*<rw/*</  inferrcv  dati<^ncfubftiruti,rcd  proptcr  pofthumi  pra-icritior 
•rtefntPoftfjami  eni^nlingularc  ius  eftvt  totum  tcftau.ctum  rumpat,ncc cum 
tiritdmgradiim  i  qno  pra:tCiiruscft,fcJ  ctiatn  caftcrosa  qjjbus  tuit  cxhcre- 
t}ati>s  (1  modo  rompcnditc-npus  &  iocum  inucniat ,  quod  in  fiiio  iam  nati> 
tKijcrfti^  cfM.^.^.nii tnfuj^^rupt.  itaquc  fingcitnillum  fuidc  datum  fubUitit- 
j3t6  n  *  ¥i«.  tv>  flTl « ^  0  nn  i-ttfc  t  «>f  0  hi  bit6  int  c  r  i:  •  Ib  tu :  vs  iiis  ji  dcccfc  cnd  iifcd  ta  m  e^i 
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ab  altcro  dumaxat  inftitutoruni  cxhercdatum  pofthumum,  ab  altcro  prartc- 
ritum  fuiflc.^yiquc  diccndum  crit  totum  telbmcntum  rumpi  agnationc 
pofthumi.  Non  ob  id  foliun  quod  vtriufque  inftituti  ratione  vidcatur  prac- 
icritus,quia  cxhcrcdatio  agradii  faciendaeft  nonapcrfonajfcd  etiam  quod 
ficri  ncqucat  vt  polHiunuis  teftamcntiim  vlla  ex  panerumpatquin  fucccdac 
ab  intcftato,ncc  riirius  vt  ab  intcftato  fucccdat  qum  totam  hcrcditatcm  cb- 
f ineat.Alioqui  pariim  ex  tc(bmcnto,p3rtim  ab  inteftato  fuccedcrctur.Quo<l 
ne  accidat  cum  intcftnti  fucccftiadcnegjri  non  poflit  pofthumo,qui  fuo  lu- 
re  8i  rumpit  &  fucccdit ,  confcqucns  elt  vt  cx  icftamcnto  fuccedcrc  inftita- 
tus  prohibcatur.  At  contra  in  eo  cafu  dc  quo  difputamusneceflccft  tefla- 
mentum  vii!crc,ac  proinde  totam  iKTcditatcm  ad  eum  qui  ex  rc  certa fcri- 
ptus  cft  pcrtinercvcl  ob  hoc  ipfum  ne  contra  teftatoris  voluntatccn  fiat  lo- 
cus  Icgitmia?  fucccflicni  ,per  quam  ca  quoque  rcscxquainftitutio  taCtaeft> 
hcrcdi  fcripto  cripiJtur.Aut  ne  patcrfamilias  nro  parte  tcftatus,  &  pro  par- 
tcintcftatus  vidcri  poflTu  fi  inftitutio  cx  fundodefcndatur ,  ncc  ^rohibitio 
iurisadcrcfccndi  rciiciaturqui  agnato  proximo  locuin  facit.  Quod  li  B^tr» 
toh  fcntcntia  cx  fupcrioribus  nianitcfte  faira  probatur,non  minus  >  meo  iu- 
dicio,ridcnda  cft  B.tidt  dillmv,1io ,  admittcntis  poflc  itisadcrcfccndi  prohi- 
bcri  cxtranco  hercdi  qui  inccrta  duntaxat  re  fuit  inftitutns  ,  dlio  autem 
prohibcrinon  pollc.  Ex  ^.cxtcntfnaltM  §,hACMitemPj<HuIL  115.  yt  cutn 
dt  appell.  cognofc.  Nihil  cnim  aliud  eo  loco  luftinianusconftituit  ,niii  vc 
quaniuis  iuiicrit  patcr  Hlium  hcredcm  nominatum  ccrtis  rcbus  pro  fua  in.- 
itirutione&:  Icgitima  clfc  C(  ntcmum  nihilominiis  polGcagcre.id  fupplc- 
mcntum.  Itaquc  quod  ad  cam  bonoruui  portioncm  attinctquarexccdic 
dcbitam  pro  fupplcmcnto  quantitatem  ,  par  &  arquale  ius  cftiilijac  extra- 
nei  hcrcdis,nos  autcm  de  eo  difputamus  non  an  certa  pars  bonorumifed  an 
tota  hcreditas  inuito  tcflatorc  adcrefcat  ci  qui  non  nili  cx  rc  ccrta  fcriptus 
fuit.  Idquc  iam  olim  a  PohIo  CajhenftSi^Wii  contra  BaldHmxQ&.i  vciequc 
difputatum  eft. 


E  RRO  R    O  C  T  A  V  V  5. 
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De  heredttm  ififtitHtione  fuam particMjarem  vocAnt^f^  de  ea 

»*-  fitpariihni  dtftrtlfueis*     (.  :(. it.: 

JjB^J  Artjcvlarem  inftitutioncm  vulgares  intcrprctes  &  pragma- 
X^]^  ticicam  vocant  quxfitex  certare,ncut&  hercdcm  particuiareoi 
**         eum  qui  cx  rccerta  fcriptus  fuit.Vtrumque  malc.  Tamcniin  diffcrc 
particularis  heres  ab  hercdc  cx  ccrta  re  inftituto,quam  pars  hereditatis  a  fiin 
ao  :  &  Hcuti  ncmoredc  dixeric  partcm  hereditatis  confticui  ex  fundo  li- 
cechereditariojquiafiinduscontiftir  inc^pore,h€reditasautem  ia  iure>ncc 
6cri  potcft  vt  partcs  hcrcdicatis  eiufdem  nacurar  &  condicionis  non  Hn^ 
cuius    ipfa  hercditas  eft.  Ita  fatcndum  eftheredem  particularcdi  dici  noa 
pofleeumquicx  re  certa  inftitutus  cft  ,  fcdcumdcmum  qui  cxpartc  hc- 
rcditatis:qucmprudentcs  ciopponercfolentcui  aliqui^  cx  hercdltatc  iny 
fticutionis  titulo  reli^um  cft » vt  &  /.  ^itoties  15.  (^od»  de  hered.inftituU  £r- 
■go  fii^ularis  licres  potius  dici-  dcbcc  ^i.  cxic  iiiigdUriXciiptuf  £iit>yc 
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f cf"a  eo  appTredt  hullomodo  cffc  cum  hcrcdcm  :  quandoquidcm  fiercs  cffc 
non  potcft  qui  non  idcm  fit  iurisfucccflor  A^«^/^  <^.^J)er<des  D.  eod.  luris 
.    autcmfucceflbrdrcncquitquinonnifiinrc  (ingubri  fucccdit.  /Equcfto- 
Iidus&incptuspragmaticorum  noftrorum  crror  illccl>,quod  fWrcdcspar-  ' 
libus  diftributis  tacftos  dicunt  quotics  tclbtorTitium  cx  Fundo  Corncl.ano, 
Scmpronium  ex  Liboniano  licrcdes  fcribit.  Ciim  tamen  diftributio  patri- 
monii  pcr  prarccpcioncs  diccnda  ilU  lit,non  difiributio  hcrcdjtttis^qu^c  fic- 
ut  nomcn  iuris  eft,ita  cx  aOis  conftitutionc  xftimatur  y  ncc  alias  partcs  ha- 
bcrcpotcft,  quaiu  quacfant  pHrtes  alTls,  vnciam ,  fcxtantcm  ,auadramcm,  • 
tncntcm.qumcuacem  ,fcmilicm  ,fcptunccm ,  bclfcm  ,  dodramem  ,  dccun-  ' 
ccmjdcunccm.  Si  nu!U  cx  his  partibus  tcftamcnto  cxprelTu  fit ,  dicuntur  hc- 
rcdcs  fcripti  fiae  partibus ,  licet  totum  patrimonium  mtcr  cos  diuifum  flic- 
rit l  tcftatorc, idcoquc  vocantur  in  fcmifics ,  tencntiirquc  crcditoribus  hc- 
rcditariis  in  virilcs,q  <amjismult6  prcciofior  fit  ca  pirs  parrimonii  qux  ad 
vnumcxiis,pcrprjrccptioncmqaimqaJ:ad  alterum  pcrucnit. /.rv/^(??o59,  , 
l^e  mo  77.&pd(}.p.de  hered^Jlu.wxudiiLc/uamHis  i^^.D.fi^atsomtfi  cxuf. 
ttfiAm.   Idqnc  adeo  vcrum  eft  vtii  ctiam  fine  partibus  fcripti  dicantur  qui 
fcripti  funt  cx  bcffc.aut  trientc,autaliaquota  fundi  CorncIiani</./.  !jHones.§, 
fidHo eod,Qui  autcm  fine  partibus  fcripti  funt,ficri  nullonio  Jo  potcft  vt  di- 
llrib  jtis  partibtis  inftituti  dici  p:i(rint,non  magis  quam  vt  diftribuantur  par 
•tcsquaenulla:  funt.Illudtamcnobrcruari  volo,quodattinct  z^dt[l.l.exfaEho. 
-cuius  pcrclcgans  dc  hoc  inftitutionis  gencre  ncc  obfcurus  traaatuscft ,  Tri  - 
-boniani  cfTe  vidcci  totam  illam  poftrcmam  daufulam  Igtnir  efjiccre  dta,8cc. 
ad  fincm  vfque  legis.  lam  enim  Vlpianus  ad  propofitam  qu.xftionem  de  pc 
cunia  tranfportata  in  proumciam  adcomparandas  mcrccs  quy  in  Iralia  ad- 
uchcrentur  refpondcrat,Italico  patrimonioiungendam  cam  clTc  proptcr  pa 
trisfamiliasdcftinationcm.  Tribonianus  vcrb  quafi  nihi!  Vlpianus  rcfpodif 
fct  infulscclaufulam  illam  fubiccit,infuIfaquoquc  &  ma!a  grammatica  coh- 

-  ccpum,fiuc  prima  illa  vcrba  infpicias  lounr  efiicere  dtci  pro  eo  quod  fcribc- 

•  rc  d^ucr2t  t  vndefitvt  dtcendnm  /ift*'i\ic  c^ine  [ccimiitiir  vtmerces  .jHo.jue  tjfd 

-  ad heredem  eum pertinereScribcnduixi  enim  crzt perttneantiut  coniundis  tri 

-  bus  infinitiuis  accufatiuum  pro  nominatiuo  ponerc ,  fublato  articulo  vt  hoc 
modo  efficere  dtct  merces  (fuotfHe  tftas pertinere.TiCco  quo J  vcrba  ilhjtuefci  si 

'  Mtt.fiue  i^^torM4tf  milianu\i(i  mcptum  fcnfum  admittunt.Nam  cum  rcfcratur 
ad  tcftat  )rcm  qui  pccuniam  dcderat  ad;  comparandas  in  prouincia  merces  ' 
poftinodu  in  Italiamaduchen<ias,non  potcft  ficri  vt  ignoraucrit  in  qua  cauf 

•  {am  dcilinata  fit  pccunia  qui  iplc  dcftinauit.Quod  fi  vtprobabiliiscft  fcicn- 
tiam  intclligas  aut  ignorantiam  non  an  pccunia  in  cas  mcrccs  coinparandas 
dcftinata  fucrit  nocncfcd  an  nicrccs  iam  aducclir  fint  in  Icaliam  aut  mn,fu- 

,  pcrfluadiftindio  cft,cum  iam  didumcflct  nihil  intcrcfle,an  viuo  rcftatorc 
.  tmc  aJucdp,aut,vt  frib jnianus  Ioquitur,proucila:,an  co  iam  mortuo.N.im 
-finoncominushibcn  li;  funt  p;oIta!ici$,qubd  mortuo  iain  tcftatorc  in  Ita 
iliam  aducctjrVmi,quant6  miniis  obcrit  quod  cas  in  Italia.n  aducdas  cflc  vi- 
-«ustclbtor  ignoraueritfQiiod  cnim  raors  faccrciion  potc{J»igncrantia  mul 
*:t6  minus  porcft.  Sed  hoc  obitcr  $c  ejctra  rpm  di^um  fit.  Similc  quidd.iiii  i 
Triboniano  faaitatum  e<fo  in  ^.cjuis.c^  ojfi^  L  c}im poflrmmem  ^.f>deAd" 
.  mintflr.^ pertcmor.^ r«M/.nos  docuiiuus Ub,$.fpmeU.caf.i%.      *  ■  l 
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R  R  o  R  hic  pragmaticorum  noftrorum  magiscflqaam  in- 
tci  prctuui.  Nam  interprcces  qui  (ciunt  legidaic  ^poctiom» 
raefo^jttiilkiorfpctAbi^^  alMK».i;;J^ 

trt^ff.  iefldment,  nun  dubitant<)atn  legttimilUa  jKmio  tfm^ 
tancbonc^fitfiioii  herciistncTs.  Herc(iitasenifn<»¥tfiepitis  dixmnM  i^G» 
pcrioribus,nomcn  iuris  cft  habcns  commoda-fif-incommodaaTirqat  tam  a*> 
licni  quam  hcrcditarii  nuir)nem.  Bonorum  aiitcm  appcllationonitem  ,ni-. 
ll  in  cdiclo  &  tradatu  De  honorum  pojfcjitomifks  ,  quia  totum  iu$  iih»<I 
ad  excmplum  iuris  quod  dc  hercdibus  &  hercditatibus  obtincbat  >  mdur 
^mi  l  ^nttotCSt  conTparatum  fbit  tegiuBid^kmtr*f§jfef^'  lia  fit  -^^^ 
poffitlionmal^  agcrei.|ui  proIcgitnnapdKlloiif  bonofliai^toilndbi 
uen^  cbmnatandorum 


npatandorum  pctit partem  hereditatis.  Nam  (icutbi 
totaiii  ncmo  petere  potcft  iitn  cfA  k  folum  tt  cx  aflc  hcredcm  drc 
T>c^,  ita  ncquCpartctii  hcrcditatis  nifi  qui  cx  pirte  fit  hcrcs,  Qui/qais ; 
cx  pa  tc  hcfcs  eft  ,  cuin  ncccflc  cft  pro  ea  partc  crcditoribus  omnibus. ho- 
'rcJirariis  rcfpondcre  ,  diuifa  fcilic^t  iproiurc&  periegcm  duodecimti- 
bularum  intcr  omncs cohcrcdcs  totius  jrrisaliehiobligatioQe  JMi.Cficewm 
tumpeidt,  £x  pragmalids-tamcii  pleri^erBat^oitifdtiitoiic.&iipectii^ 
.^lwantlegftimamfdb  qnotam  bonotnnriion  hcicdteaMa»  pnnurt  mMani^ 
'nus  aodicndum  eom  tjin  pro  kgitinia  pciat  tcrtian»ptncai  hercditMs 
modopro  ea  parteparatus  fit  rcpromittcre  de  indcmnititsobanaiienum» 
jHquod  lit  inhcrcditare,  itcmqucobfunerisimpenfam  pcr  quamyiicutfic 
pcr  afs  a!ienum  lcgitima-ii  minui  conftat.       f.fttartaauiem.  Huicauteni 
crroi  i  caullam  duo  prarbucrunr.   Vnum  illud  quod  legittma  dicittir  por- 
tio  portionis  ab  intcftato  contingcntis /.f«m^»itrtt«r  6.l.^Momamtn  prio/ri' 
bns  ii.CM  imffic4tfflMm,t^  )Xi\x&zXQ  autcm  hflbiruitis  ciret  hrrcditatcm . fi^ 
lias.  Cui  argumcnto  £icilis  rcfponiio-eftfcx  coinj^iiiiiciiic  ipiiiiini  kg|iB«nt 
fuccc^ohis  hereditariar  ntfondnr  Icgitims?  poni  dcbcm,  Iqd  bac  tancwdi^ 
(crcntia  quodomnca-s  alicnum  ante  legtliaMt-cofflpiitationcm  diccndMli 
eft,qnoJtaincn  cx  hereditatc ipfa  deducr fle<fue  Jeber»rtc<]uc  ptJtcft.  Itaqne 
3(1  c  infl'rtucnJ.iin  !cgitima['  portionis  quantir.ircm^infpicinuis  quidetii qua- 
tiim  ab  uitcllato  iubirurus  clictlcgrtimarius  fi  tcltamcntum  nullum  fact^um 
fuifretjindeque  quota  clicimus  vt  (i  tricns.vel  femis ,  vcl  pars  aliqua  tricntis^ 
aut  femidlsatbonorum  noh  hereditatis ,  vt  antc  omnia2i!s  alienum  daduca* 
tunaltenim  cft  qood  cx  z^it^  itoagis  qu«Un  tfx  iorc  piroficiiciw^UontiC-- 
niai  nihQ  fonif^icilius  quahs»  vtH^giiimx  portionis  pilitilui  ms»-ftii|fiftfi 
ius'«on{litu^(lr,vtnon  priiistcneanirhcresadciusftrittliOBe^  ,  quail^t»- 
'tmsxris  alicni  ratioftibdu^a  (lu  HsbeteBim  picrqnque  ea  difcuiiio  lon»' 
gasmoras,  prarrertiiu  c^m  mttu  (iue  latcntis  fiue  iam  Cmcrgcntissrfsalie-. 
lai  hcrcs  fcriptus  dclatarn  fibi  hcrcditatcm  nonagnolcit  nili  cum  bcncii-- 
«no  leg|s  2^  uuientaxii»  Q^is  eiuui  ic^uum  ^ucetvciiocj^iztcxtuicgitimae 
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petitio  aut  faltcm  pcrccptio  dirtcratur.'* Aut  quid  intcrcft  hcrcdis an  lcgitima 
rio  dtx  tcrcia  partc  bonorum  dciludto  arrc  aiicno^an  tcrtiam  partc  Iicrcdita- 
tis>ciLm  vtroquccafu  futurum  fit  vttotum  xrisalicniopus  iplc  {L.b(.jt ,  nulla 
\ci'6  cx paitclcgttimarius?Spcciofa  fanc  ratioapud  ntalos  iiios.TC]iuratis  ar- 
bitros>>uris  fcripti  prorfus  «grvaros ,  fcd  quae  lunfconfultum  n.oi  crc  niillo- 
xnodo  dcbct.Non  cnini  an  hcrcdis  aut  alicrius  cuiuslibct  qui  r 61  cnitur  ncc 
^c,inquireni.lu  cit  ad  dandau^vcl  dcncgandam  aiftioncn)  dc  (]u.i  ^gitur  ,  fcd 
ilhid  tantijm  infpicicndum  an  ea  a6Uo  compctat  cx  iuris  ratiune.  l.im  aurcni 
probauunus  ficri  nuUomodo  pofTc  vt  partcm  vlla  hcrcditaiis  pctcrcpcflit  is 
qui  nulla  cx  partc  hcrcs  cft:Adco  vt  ncc  ahud  diccndii  iit  tanutii  confciitiac 
illc  qui  conucnuur.  Non  cnim  cx rci  voluntatc  fcd  cx  iurc  CEnimandum  cfi 
an  adio  illa  compctat  nccnc  qu<c  ab  adore  cxercctur.  An  ipuur  tcrcnius  vt 
praetcxtu  a:ris  alieni  nondum  benc  explorati  legitimar  fjlucnox  mor.i  tiat? 
Minimc.Interim.n.quandiu  dubitatur  quid  &  quantu  fit  in  Itgitinia  j  potcfl 
&  dcbct  bonus  iudex  pro  eo  quod  prpbabilius  fufpicaturccrtam  quantitatc 
dcccrncre  quat  Htc  pcndentc  &  in  fingulos  annos  ioUiatur  filio ,  imputanda 
poftea  in  eos  frudus  quos  pro  iegitima  dcbcri  conlhbit  fi  iulficerc  potcrut, 
lin  non  fufficicnt,inipfius  quoquc  lcgitim* diminuiioncm,idquc  tempcra- 
mcntumSenatiis  no(tcr  pallim  fcquilolct.Scd  &  putarcm  n6  iniquc  dcccr- 
ni  p;>lle,fipcr  hcrcdis  tcrgfucrfationcm  ficrct  nc  t.im  citocxpcdiri  icgitim*t 
r.Txatio  poirct,h.iCtcnu5  tocrccndam  cius  contumaciam,vt  in  iiducix  fpccic, 
,&  vt  loquuntur,  pcr  modum  prouifionis  condcmnaretur  ad  cam  bonorum 
partcm  pr^elbndaiu  quam  dcbcrct  (i  uulloacre  ahcno  hcrcditas  laborarctr 
.pr.rftita  faltcm  fatifdatione  non  de  acris  alicni  ii  quod  crit  rata  portionc  arbi 
,  trio  boHi  viri  cxfolucnda  vt  pragmatici  cxiftimant,fcd  dc  rcllituendo  fi  quid 
amplius  quam  cx  lcgibus  dari  dcbucrit  acccptum  eflc  quandoquc  apparcbit. 
Excinpio  rcmcdijquod  in  iegatisa  prxtorc  indudum  cft  ncc  prxtcxtu  Icgis 
felcidiae  &  incerto  eo  an  locom  habirura  cfict  nccnc,aut  lcg.itariis  niora  lie- 
rctaut  hcrcdi  iniiiria  l.i.<:^ iot.ttt.fi chi plus  efUAtnper  leg-UlctA.  Sic.n.cuenit  vr 
Itfgitima  portio,non  ajiqua  hereditatis  pars  piarftctur»  ncc  cb  minus  tamcn 
iunsrationi  in  co  fatisiiat  quod  in  coputanda  6l  arilimada  lcgittma  xrisaiie- 
nt  dcductio  perindc  facienda  eftjfolurionc  foia  rcprarfe ntata  in  pccna  &odiu 
heredis,morx  occafione  vltro  mdc  captantis.Moram.n.&  quicic  euidcntem- 
nuilaqucdignam  cxcufationc  omnino  pixccderc  ncccliir  cl(,vtad  hoc  rcmc 
diuni  pcrueniri  poftit.  Alioqui  fi  mculpatafit  hcrcdis  cunctatio  prius  iliud 
tcmpcramcntiim  q^od  a  Senatu  no'^ro  probatum  diximus  ,  fcquendum  eft.. 
Niiinquam  vcr;»  fcrcndum  vt  iscui  Icgitmw  duntaxat  dcbciur  quique  nulla 
cx  parrc  Jic.  cs  elt*iijiittatur  ad  pctcndam  proicgitima  partcm  hcrcditatis,. 
taiiictli  pcridoncain  otiaac  ratifviiiiionemr 


L  El  H  o  K     0  E  c  (  M  v  s. 
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« : .  ■  Deeo  ^ut  heres  ffinplfciter  fiut  ex  alnju*  .iflts  parte fcripr.is.,  ft)  certis rehur 
; :  . ; . . ,  pra  fum  tnjiituiur:e  eonrc/jttts  e^e  ttetfus  efi, 

■ '  ■  - 

Y  L  L  A.M  autinccrpretis  aut  pragmatici  dii^crcnriaoi  agnofcunc 
inter  ln.rcdccx  cercarc  inftitutum  adfcripco  cohcrcdccx  paitc,  aut 
iinc  parce  lcri^to>&  cum  q^ui  cx  aliqua  ams  parceaut  finc  j^artc  io^ 
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ftitucus  &  ccrtis  rebiis  pro  lai  inrttutionc  contcntuscflc  iufluscft.  Vtnim-' 
quc.n.volunt  hcrcdis  loco  habcri  in  cjuibufdami  in  citcris  vero  lcgatarij  iurc 
cenfcri ,  atque  ita  tcrtian»  conftitucre  fpccicm  hcrctlis ,  qui  ncc  abfolutc  he- 
rcs  nec  lcgitarius  dici  dcbcat ,  fcd  hcres  cx  rc  ccrta,  vt  Bartolus  vocac ,  auc  vt 
pragmacici  dicunt,hcrcs  particularis.  Et  fanc  vtrumque  Icgacarij  loco  h.ibc- 
ri  fcribit  luftinianus  in  l.fjkoties^.Cod.Jehered.inJlu.E^o  vcr6,ctli  fateor  nt- 
hil  intcrcflcquodadfubcundaoncrahereditariapercinec^cum  alius  cx  a(Tc 
auc  ex  aflis  parte  aut  llnc  partc  hcrcs  fcriptus  Kiic,  qua:  lcgis  luftinianca*  fcn- 
tcntia  cft  in  dJ.<fHoties.  Puto  tamcn  hactcnus  intercflc,  quod  hcres  cx  rc  ccr- 
ta  fcnptus  dato  cohcredc  nuHo  cafu  hcrcdis  I  co  cft.i.  ncc  fi  cohcrcs  illc  da- 
tus  decclfcritantc  aditam  hcrcditatcm  auc  dclatam  rcpudiaucrit ,  quia  iam 
indeab  inicio,  &  cx  quo  inftanti  cohercs  ci  ailfcriptus  tuit  lcgataiij  loco  ha- 
bcri  coEpir,  ncc  proindc  iusadcrefcendi  habcrc  magis  poteft  quam  aliuslc- 
gatarilis  qiiilibct,  proptcr  casraiioncs  quas  attulimus  fupra  c/ip.5.  Lcgata- 
num  autcm  conibt  ius  adcrcfccndi  in  hcrcditatc  habcrc  nullomodo  poitc,  • 
ncc  fi  tcftator  vclit,  quia  iusadcrcfccndi  non  tarfi  cx  tcftatoris  voiuncatc  eft, 
quam  cxlcgc  ,iaiputan'quc  poteft  tcftatorift  Icgatario  totam  hercditatcni 
acquiri  voluit  heredc  rcpudiantc  aut  antc aditam  dcccdcntc ,  cur  Icg »tarium 
hcrcdi  vulgaritcr  non  kibftitucrit.  Idquc  mco  iudicio  innuit  Papin.  in  l.cohe 
red./^.$.vlr.nevHl^.Crpuptl/./Mi>j}tt,cumz\t  cum  qui  ccrtar  rci  hercsinfti-  * 
tuitur  cohcrcdc  non dato  bo<iorum  omnium  hereditatcm  obtincrc  Non  di- 
xit  coherede riHllo  extJ}ente,(cdcoherede  non  datOtVt  intclligamus  fLirticcre  quod 
dat^is  fit  cohcrcs cx  p.arcc,auc  finc  partc,  nc  is  qui  cx  ccrta  rc  (criptus  fuit,  hc- 
rcdis  iurc  ccn  cri  pofljt.  Atquicxaliquaaflispartchcrcs  inftitutuscft  licct 
codem  tcftamcnco  cadcmquc,  Ci  volcs,cIaufula  ccrtis  rcbus  pro  fua  inftitutio 
nc  contcntus  clic  iulfus  fit ,  hcrcs  tamcn  ci\  hcct  datus  ci  lit  cohcrcs ,  quan- 
diu  fcilicct  cohcres  ille  non  adijr,ncc  prius  Ic^torij  loco  habcri  incipic ,  qaa 
cohcrcsadicrir,  ideoquc  fi  cohercs  illc  rcpudict  aut  antc  aditam  hercditatc 
deccdat,habcbit  hic  proculdubio  ias  adcrcfccndi ,  cntquc  cx  toto  aflc  hcrcs 
non  fecus  acfi  ccrtis  rcb js  pro  fua  inftitutionc  contcntus  cflc  iuflus  non  fuif- 
fct.Secuta  vero coherc Jis  aditionc,  licct  lcgatarij  loco  habcri  incipiat,  ha^lc- 
nus  vt  ncquc  crcditoribus,  ncquc  lcgatariis  vlla  cx  parcc  tcnQatur,non  magis 
quaui  (i  nullomodo  hcrcs cflcc, d.l.<juoties.  Adco  tamcn  hcrcs  manet,  vt  uta 
lis  pcrfona  fit  quam  inftitui  nccclfc  fucrit  aut  cxhcrcdari,  non  idcirco  prarcc- 
ritus  vidcri  poftit  quod  non  fitexhcrcdatus,  fcd  proritcS:  folcnnitcr  infti- 
tuto  habcatur.^.^xc^/«/r»i  ali4S  ^xttermn  N" ouell.w^  V t  cnm  de  appell.cognef. 
vbi  lurtinianus  conflituit  vt  ad  validitatcm  tclbmciiti  fufticiat  quod  hlius  a 
patrc  vcl  amatrc  hcrcs  fcriptus  fit  ,'licct  cx  ccrtis  rcbus  pro  fua  mftitutionc 
contcntus  cflc  iuflus  fit,  ciim  tamcncaconftitutione  id  vnum  fcagcrc  lufti- 
nianus  profitcatur,  nc  filius  prxtcrcatur  aut  finc  caufl^i  cxhcrcdctur.  Aiioqui 
luftinianiim  incaconftitutioncnonfatis  fibi  conftitilfc  fatcndum  crilfecun- 
i\w\ncjiC^^xAoc'S\m\isDecadefMper.tnerrorem6.  finonhac  donctur intcr- 
prctationc.  Id  vero  longc  diucrfum  cflTct ,  fi  fihus  ab  initio  non  nifi  cx  ccrta 
LC  fcripcus  proponcrctur  ,  dato  cohcrcdc.  Non  ciiim  polfct  vidcri  hcrcs  cf- 
fe (jui  innulla  hcrcditatis  partc  fcriptus  clTct,aut  partern  vllam  hcrcdira- 
tisnabcrc,qui  vnam  duntaxat  habcret  rcm  quainuis  hcrcditariam  ,  qciia  • 
in  rc  vna  non  potcft  confiftcrc  hercditas  ,  aur  pars  hercditatis  qux  iu- 
Vi^cii.leof  ^HOinmslj^.D.Ji  ^uis  omijf,  canf.  teJlamtH.  Dices  ncquc  par- 
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tcm  vllam  hercditatis  luberc  cum  c]m  ccrtis  icb  is  profua  inflitutione 
contcntus  cilc  iullus  cft:  Scd  rcfpondco  ,  uno  vero  cam  ip^am  p.ir- 
,  tem  hercdicatis  habcre  inccUigi  cx  qua  iuic  uiilitutuSffed  tanvcfi  u^.ti  X' 
ikimmfn  i  tei)atore  i .cOMfi  «oluouti  omnin^^  AfMw^  ^,%^cfrii)iic 
s%il|Bii|mb9txonteiinit  e^fufi^liMt^  Id<uc  icaefleappareeeuuijen|(iitft«[ 
«IM^uod  fi  tem^«Bt  ^Rtlfe^g^ffiijfefW-  i^^iptus  rogatus  fit  bercdiyttten» 
icmtliquare  prjece|»ta  velDtt0ifa|^icuerc>  tranfeuntadioncs  in  fidcico. 
mifTariutn  cxScnatulconfulcoTrcbclliano  f^./i  efuu^nalnflit,  de  fidtu.  he^ 
red.LfilegatHr^o.     mu/ntm  ttiterej}  D.  ad  SC.  Trehell.  quod  vtKjuc  non 
ficrct  li  hcrcs  icnptus  liuc  cxaflc  (iuecxpartc  obid  minus  hcrcs  ilici  dcbc- 
rcc^quod  pro  fua  infiicutionc  contentut  eflc  ccrta  rc  iufTus  ciVcc.  Natn  vc 
ex  TrcbcUiano  tnmifsaiit  a^^ne^  >  non ibJdipl  liemiein  eont  eiTe  nece^  eft 

aui  xozn\xtiUk^lii0l$S9^^  i.mmktrxx,^,vk,lX'ptJL 
bi«|noc  infitfft  ViplliMt^^cui  portio  hereditatit,fi|crit  Icgata(^  li^i 
cntiP|KiliepIacet)rogat6(que  fucriclcgataritts  hancparcemhercdttatisreo 
ftituerc  non  fieri  rcrtiiutif^nem  ex  renaturtrnfulto ,  idcc^quc  ncc  quartam 
rctincri.  Quo  cxcmplo  multo  magis  diccndum  cft » fi  cjuis  cxcerta  rchcrcs 
(criptus,  in  qua  ctiam  dodrans  totjus  hcrcditatis  conliltat ,  cam  rcm  altcri 
reOiCucrerogacusfit^nonforclocum  TrcbcUiano»cui  non  ahccr  iocus  cll 
q«|f|}  fi  <)c  hcreditate  >  &iierfdicariis,  adionibnt  tnnt&rcndis  ajgatu  r,ficuci 
ilMoeut  eft Pcgafiaiio vt  cogi  poffitadsadcnmiam  hcreditat^  it  qtfiMcirL 
ta^rrifiriptuscft  adi0(||b  cohcrode,  quia  ncc  potefl  vidcri  rogatiir  ttifi  (ieea 
ipi&re  reftitucndaiqiif  daufiiia  non  potcd  induccje  l^egafianum  l.cogt  16.$,^ 
generaliter  eod.  Dcniqucnon  potcR  ciufmodi  hcres  ex  ccrta  rc  fcriptus  &  ro- 
gcitus  dcea  rcftitiienaa,rctincrc  quart.nn  ,  nifi  cum  folus  fcriptus  clt  vt  in  l.fi 
quis priore  i9.ro<^  Q^r  oriinia  diccrfa  funt  m  hcrede  fcriptocx  partc,  aut  iinc 
parte,tamcifi  certis  rebus  contcntus  clic  iullus  iic.  Non  cni.u  diiui-guinuis 
an  cohercdem  habeat  nccnc^  fiuc  dciraaifeftmlit cu  bereditate  adiombus 
beMd|tfaHisagatur;|kt«<llMcon4i  icoaifltioar»>fiiie4e  qoarta  diduccndat 
(ed  inontfiibttababcmvijCimpiQfMl^^  vfccft ,  ctiam  quod  magiieft 
poft  rcnitutam  bcr^din^^P^C  n^^.^"^^  Scnatus  fccitM  lcccrepotuit» 
ytqui  fcmcl  hcrcsfuiffct,  clTe  poltca  dcfincrct  )  nifi  in  cocjuod  credito- 
ribus  hcrcditariis  &:lc^atariis  rcfpondcrc  non  cogiiur ,  .'lcut  ncc  ipfc  aci» 
ucrfus  dcbitorcshcrcditjnios  actioticm  vlij-m  hubct  poficaLjuam  hcrcuiti^ 
tcm  rcriitjit.  Quid  autcmintcreU  an  qui  cxpartc  bcrcditaps  aut  iinc  par>- 
tc  ita  fcripcus  cft^iuiTttt  ifijjfftcpiip^jt  e0c  ct  t|&  f  Aii||¥t"eini  bcrcdfeacis  par«. 
tem  quam  acccpic  ^alteri  pcr  fidci  ctmB|Hj>rii'wftitMif » ak  vt  poj^s  «krel 
fccdi  iure  cohcredi  fuo  adquiri  patiatur  ?  NUii)  prorfus.  Vtrc^qucigitur  cafu 
he'csmjnct,qutaiemelfiuc,nil  cbftante  adicdlonc  Ulaita  tmnenvtfitdt 
Corneliano  fna pa)-te  conttNtHs  fic.  i  .1  mirqi.ca  Jictlio  ticttnon  fic  lcgibuJ 
improb.ua  crfcdmii  li  ilvjat  vr  nihil  pratcr  ti  ndum  Corr,c!ianum  cx  hcrc- 
,  ditaic  co!)lcqi)i  hcrc.s  poilk,  li  >n  nnu  a  .ithcii  jus&nomcn  hcrcdis  ,  id  cft 
nonimpc  lit  quommus  (cmpck  vcruiii  lu  iij.ic  cx  fcii.ufc  .iut  c-\  tricntc  hc- 
redem  cilc,rcd  fpc:tjt  magis  ad  divifif >nem  patrimonij,vc  quicxfttiifTc  aut 
trientc  fcripcus  cft,quaiiiuis  pro  ca  pjirtc  fic  ncrcs,cotzatur  tainen  contentus 
ifiSi^reqiiatclbtor  proporcioncdedic,  licct  allitri.  tionis  fic longi^ ininor: 
Olpiliadmodu  n  concingitcum  is  qui  nihilin  bonis  habcbac  practer  fiiodot 
f!^qB$|ia||^iBtM>P!B<*^f^^  CoraeliaQO»&  SciDproniacx 
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Liboniano.  N(5n'cTii:ti  f-o^h^tt^uf  mttr1!ig''miir  fcripti  e\  rcmiflribu*:,r|i?a\ntt!f^ 
fundus  CorncliAnu*»  cfHriit  doLinnrein  hcrcditatis,Libonianus  vcvondn  nift' 
q  udrjnte.n d  l.exf^^h  f.yJf  hcred.tttfht.  DiffcrcntiatantiHTi  in  co crt^juCHi^ 
illo  cafu  tentJntur  sd  cxfolutionc  n  arris  alietii  pro  fenitfCbtis ,  ^uia  c^n  pa4l 
riterrint  in(lttuti,^tj|^nt  formi  inftitotionisjiiihlUliiKi  dfd  poteftqmnH^ 
"vfrDmqoeciifirc^is  prirrronlbti^eneritquando  non  podct  intie#(iri  vtcl'  pd^ 
tiosab^rijalteni  ^xfoltttiono  itfifnunis  e({c  deberet.  Atcifn  tjuls  if*'kxft*> 
pjtttcfitrnftttntuscil, vt  lamcniuffas  fitcerta  r<e  conffe!uus  eflo, &'coh^rcs* 
adic(5kus  eft aut  fine  partc,  aut  et  partc  aliqun  rbfoltn^,nori  a<1dito  c<^  vV  ccr-' 
tisrcbuscontentiis  lit ,  dicnnus  l')iuni  illum  colTcrccicm  icncri  crct'itoribm» 
Jiercditariis,quia  dilfimili     impliore  inftitutionis  torn.a  hcrcs  fcriptusrc^ 
pcritur.  Quou  taiiicn  vcreor  neconftitutfdniiMlilftilMii  in  ^^./.yiiiftfi-ldclP 
ptoferendum^rning  s  c]na'n  iofisV^iCMmll^^t^Mim  ^teHtflttPtSiur 
inPandeaisauilM^acetocif^  eft^il^^HfbbS^i  p^jifd^i^ttipTitioar  re-f 
mtifle«ft Sempronio  ex  alio  fciiiiifc  cuin  nac  adikidioneVt  Semprot^^.uifcti-' 
.dpComcIianoContchtus  ciTc  cogntur,  Scmpronium  nullan»  arris  aKicni  ^r»^ 
tcm  dcbcre:Lon£»cqtic  ilfa,ni  fall-  rjnc  partc  r.it!')  K:it  fi  Jcicomiiiifririj, 
cohercdis.Nam  li  Scmnroiiius  cx  fcmiHc  inlHtutus  rogntus  eflctpartcm  fua 
rcftitucre  M;raio  folo  fLindo  Corncliano  rctcnto,aut  quod  idem  eft,  przcc- 
pto,fateor  quod  iam  dixi  ius  ita  fuiftc  vt  actioncs  omtKs  hcrcditana;  pcr  rci' 
ititutionemhcreditatisin  Mimiom  tnnOcrremur  t  Sempronius  vei^  nuMr 
prorftisex  parteaot  crcditdfibusautl^atariisteninrcttir  ij»lo.%*  mHfttimmJ^r 
ier^D.aSi  S-C^rehel.  Kimtnim  proptinr  autoritatem  lenatufconrulti  Tr<^ 
Mliaoiquoidipfum  cxpreffim  cautumcrat  vt  in  cosquibusex  tcftameil^' 
to rcftituta efilt  hcrcJitas,aCtionesomncs  qua?  hcrcdi  &  in  hcrcdem  com- 
p;tcbant transfcrrcntur  /.i.*D  eod.  Atintcr  cohcrcdcs  nulla  fit  tranflatio 
aut  porrionu  heredit.nrinrum  aut  iurium  ,  ncquc  fcnatufconlulti  rcnucnhe- 
ri  js  vllius  legis  nu^iho :  2c  qui  fc;ncl  hcres  tuit  cuiii  femper  hcrcs  mancatcx 
ca  portionc  nerediUria  cx  qua  primum  fcriptus  heres  foit,licde jnihil  cs  he^ 
fcditate  prseter  aliqoam  rem  vd  mt nimam  redneat»  necefle  eft  vt  ii^  ipfSil ' 
oneribushercditanis  implici:usmarteat»  quibus  prim^mfuit  obftrictusf- 
Ncquccnim  •□sadcrcfccndicxonerare  cum  potcft  quia  ncc  lo  i  i  habct 
in  portionibus  l.  vmc.  f,hisUM  difftmtisC.  de  caduc.  toHe^.d.  Tan* 

aotem  ai^nofcit  fcmifrcm  integrum ,  ex  quo  fcriptuscft  Scmpronius  ,  qui 
cam  fobiii  rcm  rctinet  q  II  conrcntns  tflb  iufius  tuit,acri  fcmiflcm  ij  fum 
totutn  rcrincrct :  cim  cam  non  alio  iurchabeat  <]uam  quiaeo  tcltamcn* 
to  hcrcs  fcripius  cft :  Atqui  (criptof -eft  exlemHrew  Nihtl enim  commu^ 
ne  hibet  iushereditatis  aot  portionis  hereditaris  com  eo  commodo  quod 
Cfc  hcrcdicatc  pcrcipitur  &  retinctur.  Nam  Ac  indefit  vt  quaniols  nihil  iit 
^nherediutcquarnoneft  foluehdb  ,  nHiilomtalis  hek^cf  creditdribus  hcrc-^ 
ditarils  tencatur « f I  noninncntirtj  bVncf^cinm  implorauit ,  qiiia  pcfinde 
hcresvcruscft  atqucli  locijpletifti  nn  hcicditate  potiretur.  Indc  etiamW- 
lud,q-i;>dll  fcnitufc  )nfu!ri  Trcbelliani  autorii^as  non  intcrueniret  ;  dt- 
ccndu  n  cfil-t  hcrcdcm  qui  tidc  plcrrillima  tcftatori  exhibita  hcredid* 
tem  totam  iidcicommiffario  reftituiftet,ommbustamenoucrit>us  heredi* 
.  tarits  obftridom  fore « qiiia  &  heres  manet  9  vt  diximifes^  ob  {dqifeniniliMI 
neceifarium  fliit  aoxilium  renatuicoiifolri»  nedeftitucrcnittir'itt|¥em4*fe* 
Itinaonkn  voluntates,n6lCHce  hftrdefeiptoht^aahllllhAiifciair^^ 
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lucrum  nullum  fpcrarc  >  daranum  vcro  ccrtiflimum  fubirc  poffet.  Nihil  crgo 
eil in propofita  fpccie,quod  Scnipronium  cx  fcmiflc  inffitutum  &  ccrtare 
contcntum  cflc  iuflum  poflit  cxoncrarci  qucniiniiscrcditoribiishcrcditsrijs 
tcncri  dcbcat ,  prartcr  lufliniani  conllitutioncm  in  d.L(^uotfcsyi\ux  proculdu- 
biohacinre  nouum  ius  fccit.  Jllud  cnim  vcrbum(]uo  luAinianus  vtitur  i/f» 
cerTtmusvxx  fc  fcrt  manifcAe  nouum  ius  ca  lcgc  contincrf.  lusauteni  nouum 
nullum     quod  ad  hercdcs.cx  ccrta  rc  fcriptos.     Quis  cnim  prudentum  vn- 
quam  dixerat  hcrcdcm  ex  ccrta  rc  fcriptum  adicflo  cohcrcdc  tcncri  crcdito- 
ribus  hcrcditariisPaut  j  vt  luAiniani  verbis  vtar»ali^uam  diminutioncm  a^ 
Aionuni  hcrcditariarum  occafionc  hcrcdum  cx  ccrta  re  fcriptorun»  ficri  ? 
NonpoteA  igiturius  nouum  2  luHiniano  indudum  ad  nlios  pcrtinercquam 
ad  hcrcdes  cx  aliqua  affis  partc  fcriptos  ,&  iuflos  ccrtis  rcbus  pro  fuainllitu- 
tione  elfe  contcntos.  Quosetfi  lcgatnriorum  locohaberi  ntniovnqi-am  cx 
prudcntibus  dixitffcd  cos  dcmum  qui  exrcccrta  fcripti  funt  dato  cohcrcJc,Iu« 
llinianus  tamen  fiio  &  pragmaticorum  noftrorum  morc  pir^uius  cjuam  cx 
iuris rationc  par cfTct  omnia  zAimans,ric  loquiturin  ^./.^Mor/r/,c]uafi  inhil 
intcrfitan  ctrt^rci  quishcrcs  fitjan  ccrta;  partis  pro  qua  ccrtam  rcni  rcti- 
ncri  tcftator  volucrit.  Eifi  vcropoftcam  luftiniani  conf^itutioncm  nihil  fa- 
nc  intcrcft ,  quod  ad  onus  ^ris  alicni ,  quia  fic  placuit  luflininno  ipfa  ctiam  in« 
'  uita  iurifprudcntia  ,intcrcil  tamen  quod  ad  csctcra  ,maximcaiium  quod  ad 
hoc ,  vt  c]ui  cx  cci  ta  rc  hcrcs  fcriptus  cft  cohci cde  dato ,  necjuc  hcres ,  nequc 
exhcrcs  dici  poflir,  idcoquc  pijctcritis  vidcri  dcbcat  lifiliusHt  autaliusqui 
fcl  inftitiii  dcbucrit ,  vcl  cxhcicdarj :  Non  fimilitcr  isqui  cx  ccrta  aflis  parte 
fcripius  cft,  tamctfl  fundo  Corncliano  in  cius  partis  viccm  contcnrus  cflc 
iuftus  fit.  Itaquc  abutuntur  cuidcntcr  luftiniani  conftitutionc  ihd.j^.cttterkm 
JV<»«*/Aii5.qui  piitant  valcrc  hodic  tcftanjcntrm  inquo  filius  a  pntrc  aut  ma- 
tre  inftitutus  fit  in  ccrto  re  vcl  quantitatc  pto  Icgitmia.Sic  cnim  taciunt  vt 
luftinianus  qui  vtiquc  mcliorcm  faccre  voluit  condicioncm  fihj  vt  &  om- 
Tiium  quilnis  lcgiiima  dcbctur  ^fcccrit  dctcricrem  in  coquod  hodie  habcbi- 
turfilius  pro  ritc  innituro,in  co  ipfo  cafi',  in  quo  habitus  olim  fuifTec  pro 
priTlcrito.  Qiiod  qpiini  a  luftiriar.i  mcnrc  alicnum  fit  lcftmianus  ipfc  tcfta- 
»ur  ,  cum  ait,  nihil  fc  aliud  agcrc ,  nifi  vt  ab  co  cui  Icgitimadcbcturarccatno-' 
lam  pra^tcritionis  aut  cxhcrcdationis.  Quarc  ncc  dcfilio  cxcerra  rc  fcripto 
Juftinianus  lc5quitur,fcd  dc  filio  htrcdc  nominato  qui  pro  fua  irf- 
ftituiionc  ccrtam  rcm  fibi  habcre  iuffus  cft.trgo  dc 
filio  qui  cx aliqua  hcrcditarijaflis  par- 
tc>non  cxccrtarcfuit 
inftitutus.' 
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Otam  hanc  quxf^ioncm  Dc  incunda  rci  dcbitx  acftima- 
tioncjiuc  cx  bonx  iidci  iudiciojfiuc  cx  flriflo  vcl  arbicrario 
dcbcatur,tra<n:.un!nus  fufiirmicincc  vt  nobis  vi  Jeinur  infub 
cilitcr  lih*  \.6>QQni«ihtrarmn  tHrU  cmilu*  ScU  caiiic  (]uia  vix  a- 
lia  vUain  forcnlibus  difceptatiunibus  occurrit  frcqucnuor> 
De  ea  vifuin  cll  hic  ctiam  dic^re  quantum  iatis«ri^non}id 
_  lcges  omncs  quae  adlianc  rcin  pcrcincut  cxplicandasCpot^* 

ric  entmidcxConied^arisnoftris  commod^ltfpplcri^redad  pragmacicoruni 
& intcrprctum  erroresdcmonflrandos,ne  quis  pollhac  in  cos  nifi  icieiis &  pni 
dcns  inipingac.Prinius  oinniu  crror  jllc  cft  quod  put.int  nullain  hac  partc  diftc 
rcntia  cifc  inter  iudicia  bona:  fidci  3t  Orict.T.In  oinnibus  ciiini  fpct^tandam  cllc 
«ftimationeiii  quanci  plurinii  vnquam  rcs  luit  cx  dic  mor.c  in  dicm  vrt]iie  con 
dcnacionisnic  alioqui  cucniac  vcdcbicorifua  prolit  fruflratiosriaut  mor|  nulla 
ntio  habeaturiauc  dcbicor eius  aeftiinationisquar  hoc  aut  iilo  tempore  uiinor 
fiicritpneftatione  liberctur.  Mouenturex  coquod  quibufdamiuris.noftrilo- 
df  icriptum  vident  fpedari tcmpus  morae  (lue  pcr  dici  adictflionemlapfi^mqiic 
contra^  (tt  vt  in  /.  vinmn  iuD*i€  reb.  credtt.  /.  vlttm.  de  ewdiilttritic.  l.  fM»- 
aff/ 59.  Deverb.obhoar.  I.  /^owjmrw  57.  D.  wrfw^i.^/.  (uic  per  intcrpcllationcm 
cxtraiudicialem  vt  in  l.pefiult.  D.  decoadiEl.  tntie.  l-l.^.fiper  venduorem  D.de 
4iEl.empt.  AIi(]uando  vcro  fpcctai"!  tcnip:rs  litis  con:citur,cuin  njll.i  piacc- 
dcntis  mora:  mcntio  hc,vt  in  dul.l.vinHm  dt^.ltg.vUt»t.dui.le^.bojmKemU. y^-tff^ 
hdcT>.  eemmd.  Altquindpdcniquc  infptci  tcmpus  rci  iudicandae  &  coa- 
dcmnationis  vt  in  diB4.fi per  vendiuirem  di£L  le^.  oemtliim,  DeeendiQ.  triticm 
Qjosomncslocos  nonaiitcr  inuiccm  conciliari  poffe  uutant  9  qiiamnad* 
niittamus  omnia  iftatcmpora«qu^fpcdandae(fc»idcu  vtrotemporepkiris 
rcsfiiittnora^autlitiscotcftitarant  condcmnationis,  vel  pctius  ,  quomodo 
Inquuntur,  qiiojquc  longe  diucrfum  cft  ,  quanti  pl.irimi  vnquam  rcs  fuit  tl 
ficuipore  irxoix  vlqucad  cc  udcmuauoncnit  Nam  it^d^m  puilcondcn.na- 

tioncm 
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tlonemquoquexllimatio crcucrit, quid  illi  diccnJuiu  cxidiment  fcparatini 
poftca  vidcbimus.  Ita  vulgo  noftci  omncs  poft  Bario/,  ad  dtil.l.  vinum  dere^ 
VHS  credtt.Ad  dtB  l.penHlnm.  De  condt^.mtic.  cr  ad  /.0.tn  hac  commod.  Contra 

quos  tam  mulia  funtqna:  vrgciit  li  cx  iiiris  ratjonc  &  Jcgibiis  rc$  agatur  vt 
nihtl  improbibilitisdtci  polic  videatur.  Pritnum  cnim  ncgari  non  potc(^> 
dirtcrcntiam  intcr  iudicia  bonx  Hdci  &  ftncta  cjiiamilli  nullam  agaafcunt, 
apcrtiftiinc  conftirui  ab  Vlpiano  in  dtil.  tnhaciyhy  ait  in  aJii<  nc  commoda- 
ti  ficut  in  ca:tcris  bonar  fiici  iudicijs  rci  iudicandar  tcmpiis  quanti  rcs  (\t 
obfcruari,  quaniuis  in  llnai  iuris  iudicijs  litiscontcftatar  tcmpus  fpfdctiir. 
Etratio  dilTimilitudinis  cuidenscx  iisqua?  tn  fcqucntibus  diCrtiiri  fumus  ,  fe- 
cilc  intelligctur.  Nam  quod  ilh  diftcrtntiam  hanc  quain  farcri  coquiuur 
coar(5tant  ad  cum  cafumquo  pcr  actoris  iufiurandum  in /itcin  n<jn  ofHcio  iii- 
dicisauta<ftionis  iurc  rcsarftimetur, quim  ab  Vlpiano  rect.icj.ic  luris  ratio- 
nc  ahcntiai  fit  fuo  ctiam  loco  dillcrcmus.  Dcindc  quamuis  prudcurc!  nunc 
his  nunc  illis  locisalitcr  atqucalitcr  lcntire  vidcantur,  (pcctaiucs  aliq  i.m- 
do tempits mora:,vtdixiinus, aliquando  tcmpus  litis  conccftarx,  nonmnn- 
quam  ctiam  tcmpus  condcnmationis  ,  nulhbi  tamcn  icpcrias  lic  eos  ioqui 
vt  dicant  fpcdtandum  ellcqiwnti  plurimi  vnquam  rcs  fucrit ,  fcd  (idqnc  non 
nill  cciti«!  duntax.it  cahbus  Jvtro  tcmporc  pluris  rtshiit  aMt  hoc  aut  illo  tvc 
in  diUieije  rerttn  ^>.fi  per  vendttorem  D.achon.  empt.  Quia  i«^qucndi  formula 
longt  aii.-.  quan  Iktc  qManti  phirimi  arftimatio  figniticatur.  Ea  fcilicet ,  quar 
hoc  aut  illo  tcinporc  pjxcifc  fuit,non  qiur  mcdio  tcmporc  maior  intcrccf^ 
fit.  Ncquc  vcro  vnquam  I  :rcconfuiti  xiiuvnuomt  hums  tjuanti  p/urtmi 
nicininer«fht,nir!  in  iractatu  Icgis  /■  att  /ex  li.  c)' pajf.  D .  ad /ej^.  Atjut/, 

aut  cum  difputjnt  dccondiLtione  tui  tiu.i /ip^f  tnre  fiirnua  '6.  i.  D.  de  condt^L 
fHrt.i.]\.\\  cahis  propriam  &  fcparatam  habcnt  rationem  :  Prior  quidem  pro- 
ptcrvcrbalcgi<i  Aqui!ixqua:voIunt  arlbmari  rem  quanti  plunmi  ruit  co  an- 
noquo  danmumdatum  clt  fa^^a  rctrorfum  anni  computatione:  Poftcrior 
ver6,qui.^  fur  exquo  furtum  admifit  moram  in  hirto  fempcr  iaccre  intclli- 
^iwr  dtSf. i.tn  re  c)- /.  i.^.^MrfurtmD.depnnitf  deitfL  Scd  &:  in  co  noltri 
crrant  quud  non  liiltinguunt  aut  inora  pcr  inti.'rpcJlationcm  cxtraiudicialem 
ccntrait.'  fir,  v :  in  /.  rnora  ^z,  D.  de  vfnr.l.firx  /e^ati  2^,De  ver/jorum  tif/iaat,  an 
pcr  laplltm  dici  p<  fiti  ni  obligationc,  dtd.lcre  vtnumzx.  derei>.  credtt.d, 
/.v/tim.De  condici.  tritic.dicl./.^uoties ^c^.de  vr/-ifor.oi;/i^ar.  cum  t:in\cn  inter  v- 
tramqiiC  moram  irxcrfu  quam  niaxime ,  vt  cx  fequeniibus  apparcbit.  Ncc 
nuilto  fclicius  a  rcccntionbus  interpietibus  tota  h^ec  quaibo  cxphcara  cft. 
Sunt  cnim  qni  diltingu.int  vtrum  mcrx  dcbcatur  an  fpccics  vt  Frannfcus 
Hornii.viiis  1:  oii.K  :.illit(ir.  eftt.tj}.  16.  (V-  laev^ks  Cuiactut  ad  Af  icanHmtn/. 
mercis  zo'.De  vcYboyitw fi:_^-iifcaii  /;.C<ii-.trj  quan)  fciiptutn  lit  in  dMi.  /.v/tim. 
de  condici.t^ttic^'  X  tiftiii  iuiiscllc  ait  in  cxtcris  rebus  onimbus  quod  in 
mcrcibiis.  \\i,\\,\\\ditl.i.l.^ .  tnhui  Coh.mvd,  ^.^^-x.  cum  vi.lt  fpcctari  tempus 
rci  ludicanda;  in  bor.a:  iuici  iutiicljs  ^v:  litis  conteft.Tta:  in  ftridis  ,  trawtat 
pcoculdubio  dc  Ipcctc  dcbita  potius  qjaiu  dc  nicrcc,qLjia  Ci.mmodari  tan- 
tiim  fpccics  p»  '^clt  11.  a  ctiain  n.crx  r.i.',dic:scai;fni  &  ad  cftcnfationcm  vt 
fcriptiim  cil  in  <>.firi.  eiufd.  /cgts  (^tnj.fej.  A\:]  diftingnunc  an  mora  aliqua 
prarccfll;it  iitis coiuti.arioncm  nccnc ,  vt  li  prxccllciit  nJla  diftcrcntia  fit 
intcr  iudicia  bona:  iidci  &  itp^li  iuris,li  non  pra:ccncrit,  tum  vcro  ii  obtincat. 


j84       ANT.  FABRI  DE  ERROR.  PRAGMAT. 

cjaoddiximus,vtinillistctnpu$rei  iudicandar  inhislitis  conteftat^  inrpicia* 
tur.  Cum  tamcn  nuUus  omnino  iuris  locus  fitcxquo  probare  ponit  iniu 
diciis  rtriclis  rcuocari  dcbcre  xfliiuationcm  ad  tcmpus  morar.  Nam  <juod 
his  ipfis  fcrc  vcrbis  fcriptum  videturin  d.  1. penuit.  D.  de  condt^jritiCAr.  lon- 
gc  aliam  habct  fcntcntjam      ad  cum  duntaxat  cafum  pec tinct  quo  fpccies 
dcbita  faifta  fit  dcrerior  poft  moratn.  Quo  cafu  ilcuti  non  dubitatur  quin  mo- 
rofi  dcbitoris  pcriculoca  dctcrloratio  ccdcrc  dcbcat  >  ficut  &  mors  ipfa  codc- 
rct,  fi  homo  dcbitus  pcriiflctpoft  moram  d.  l  Jl ex  le^ati  lyDe  verL  obltg^t. 
Itanccficri  potcft  vt alitcr  incatur  arftimatio  quam  infpccto  tcmporcmo- 
rae :  cjuod  noii  limilitcr  contingit  ciim  cadci^  nuncntc  f^ccic ,  id  cft  noniad.! 
dctcriorc,attortaftis criam  mcliorc  rcdJita  nihilominiis  «cftimatio cius  dc- 
crcult, prcciis  rcrum  omniumeiufdem  fpccici  pro tcmporc  imminutis.  Id- 
cjuc  mirumeft  non  fuiiVc  animaducrfum  a  lacoho  CuUcio  cjui  fibi  parum  hic 
conftans  in  poftcrioribus  cogitationibus ,  id  cft  traEl.^.Ad  African.  ad  d.  l.  ho- 
rmrtem  y  probat  hanc  diftinftioncm  ,  quam  &  probarc  ccepcrat  ad!  d.L 

59.  De  verb.  obli^at.  Mca  igitiir ,  &  ni  fillor ,  prudcnium  quoquc  omnium  fcn- 
tcntia cft ,  fuic  mcrx,/iuc  fpccics  dcbcatur , &  fiuc  mora  aliqua contcltaiio- 
ncm  prajccllcrit,  fiiic  nulla,diftingui  dcbcre  iudicia  bonar  fidei  a ftri^lis ,  ia 
ftriclis  cnim  fpCL^ari  pra:cisc  tempus  licis  contcftarx  non  aut  morx  praccc- 
dentisaut  fubfccutx  condcmnarionis  ,  liccc  lunc  cum  contcftata  ILs  eft  ,  niino- 
ris  res  fucrit  d.l.vtnujn  d.  LvU.d.$.tnhac  d.l.horninem ^rwCv  dics  folutioni  dida 
fitvtcx  iifdcm  iocis  app.irct,  In  iis  vcro  qux  bona:  fidci  funt ,  fpcs5tari  qui- 
dcm  ctiim  tcmpus  litis  contcftata:  fi  tunc  pluris  res  fit ,  fcd  fi  aut  quo  tcm- 
porc  mora  ante  contcftationem  admiifj  cft ,  aui  quo  res  in  condcmnationcm 
dcducitur ,  niaior  xftiuutio  proponatiir  fpcclari  dcbcre  vtro  tcmporc  plu- 
ris  rcs fucrit,  nunq^uam  nutcm  quanti  pl'nimi  ab  vno  tcmporc  inaliud  tcm- 
pusrcsfuit.  Scdltdicsin  obligitionc  adicv.ta&  folucioni  dicta fucrit  ,cius 
diei  xftimationc~n  pr.ccisc  &  indiftin-tc  fcqucndam  clfc ,  id  cft  in  omni  con- 
traduum,&:  iudjciorum  gcncrcfiucpoftca  rcs  pluris  clfc  coepcrit ,  fiucmino- 
ris.  Vcrum  vt  ha:c  omnia  mclius  5f  commodius  intdtigantur  dc  fingulis  lepa- 
ratim  &  breuiter  traclanJum  cft.  Sic  cnim  lict  vtcrrorcs  quoquc  intcrprc- 
tum  ^  pragmaticorumapcitius  dctcgancur. 


ERROR  SECVNDVS. 

De  natnra  ittdiciorHm  bona fidei  cum  egiiur  de  re 
debtta  afitmanda* 


jNiudiciisbonar  fidci  fi  dc  incimda  rci  dcbitar  arftimationc  q  ia?- 
ratur , fpcCtandum  ciretcmpus  rci  iudicand2e  apcrtc  fcribit  VI- 
ipianus  in  /.  0.inhac  D.  commod.  vbi  non  folum  dc  aiiiionc  com- 
kinodati  tradat,fedgcncraliter  dc  omnibus  bonarfidci  iudiciis  j 
[ncc  valdc  diftimiliter  in  l.^.f>fipervenditorem  D.  deaHi^n.  empt, 
Nifi  quod  vbi  traftans  dc  aftione  cmpti  &  vcnditi  qua:  bon.?:  fidci  cft ,  ait 
infpici  dcbcrc  viro  tcmporcrcs  pluristuitaut  morac  aut  condcmnationis  ,vt 
intclligamus  quod  fcriptunicft  in^.  l.inhac  de  infpicicndo  tcmporc  rci  iu- 
dicandarfic  accipi  oportcrc.  Nondicam ,  quomodointcrprctcsloqui  folent) 

nifi  mora 
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fiifimoraal!quacondcmnationcmprxceflefic(vixcnini  eft  vtnulla  pricc- 
df  cc  mora  perueniatur  vnquam  ad  condcra;iatio;icin  extia  carum  l.Jnprin, 
r//;.D.if  tyirr.)redpoU(i$,mUmorarqu2  pracce/Hc  tempore  plurisres  hicnt 
quam  cuncficciim  dedujiciir  in  coiidcmnacionera.Hoc  emmcafu  bonafi. 
des  ,quz  in  hi$  iudiciisexubcrac  maxime.ad  inducendas  pleniflimas  prxlta- 
uones,nonpacicurvtmclionsc6d  cionjs  (icdebicor  aquo  pecicur  cxcraiu^ 
diciuin  quam  O^oipfoinftanci  litem  fecum  cocellari  paterecur.fcilicec  qui* 
quod  ai  bonam  fidem  prariladam  atcinec  nihil incerelf  an in  md.cio,  an  ex^ 
traiudicmmpecacur,nccinaliudc6paraca  func  iudiciam/i  vc  exercea  cur 
coimamanosJ.mrer/ffpH/Mtgm Zyi.i.oe verh.ohUgat.non eciam  concra  eos 
qui  bonam  hdemvltr6cognQfcereparatirunc/.7«<;//r/s>  $y?f«r  4«/^;».  dj^ 
/•^'"^^^^•'^/^'^^•^«'«r.Acquirieocemporcquopecicum  dlexcra  ludicium 
iJS  conceftaca  i-uiirec,cumque  xftimacio  maior  fuillcc  quam  iic  tempore  con, 
demnacJonis,ca  proculdubio  ^llimacio  deberccur  qux  cunc  fuHrct.N.iin  que 
ratioUacvciniudiciisftridiscempuslitis  conceftatx  fpeaati  op  rceac  cJ 
dem  locum  habec  in  ludiciis  bonx  fidei  .quia  fcilicec  quale  qu;d  cU  can/pc- 
Utur  uledaridebet,/.^.o.^/rzyir.vc  in  fcquencibus  oicemus.  NuUa  e  im 
cauiraellpropcerquammelioremcircopocteac  condicionem  moro  debi- 
torisobidfoiilmqubdbonx  fidei  ludicio  conueniacur  Mjrx  fiquiddpix- 
ccdenas  racio  coniuda cum  bona  fide,  quo  magis  non  quomiiuis  c6demna- 
ti  reus debeac,fecic.  Eigo  quemadmoduin  has  contelhcac  tempus  fpcOan- 
aum  elTet in  ineun^a  atUimatione  rei  debitac  cxiudicio  bonar  fi Jei,(iuc  cunc 
res  pluris  fuafec  ctiam  mora  alia  prxcedence,  ne  credicori  noceac  quod  anre 
concelhcionem  in  mora  debicorcm  conilicuenc,fiuc  mora  nulla  prace/Hlfct 
quiaeofaltcm  cemporc  mora contrahcrccur  quofierechcis  conceftacio£a- 
dem  ratioue  dicendum  cftboium  fidem  efiiccre  vtli  perincerpeiiationem 
cxtraiudicialem,&atraconceftationem  mora  concraaa  lit,tempiis  illud 
inotarcxtraiudiaalis  infpjci  oportcac.  Kquc  Vlpiani  fenfus  cft  in  dtGl-, 
i./iper  vendttorem,  ue  aauin.empt.c\m  ait  vcnditorem  qui  in  mora  fuit  cra'- 
dendx  mf rcis  dcbitx  condemnarideberc  vcro  tempore  rcs  piuris  fuit  njo- 
rxauc  co5demuationi$,vtraqueemmmoraeft  tam  quxpei-  coneruam  111- 
terpcllaaonem  contraliicur,quam  qiur  perlids  conceftacioncm  &  vcraauc 
vc  diximus,eiufdcm  cffeaus,cum  cx bonar  fidci  iudicio  agicur.  Indcque  ni! 
mirum  fadumcft  vc  nequeiUo.iiequevIIoalioiuris  loro  mcniinerint  luie 
conlulti  icis  conteftatar,camdeiudiaisbonar  fideidifpucanc,lcd  cancum  vel 
iiicrx  vel  condemnacionis.liuequbd  morx  appcUacionceam  quoque  farct 
conciiieriqux  per  conceftac.onem  contrahercciir,fiue  qu^>d  non  pucarenc 
heri  poHe  vtquilquam  dubicarec,  quin  dcbicorex  contradu  bonaf  fidei  x  ' 
qu(? durani condcmnacioncm fubire  debercLfilicisconccftatx temporepiu. 
risresfuiiret.acque  li  ftndi  luris  iiidiao  vrgerecur.  Nam  vt  ea  xftimacio 
prxltari  debe.u  qua-  contcftationis  ccpore  fuic,  non  fic  alia  quim  ccrciffima 
conftanuquciurisracione.quarproculdubiofemper  fequenda  eft  fiuebon^ 
hdci  huc  itridum  ludicium  proponacui ,nili  cilm  bona  fides  fuadct  vt  cx  lis 
coiuraaibusin  quibus  bonam  hdcm  exiibcrarc  oportec,plenior  ficri  debeat 
condcmnatio;quod  ipfum  turo  demum cuenit,crim  mora:  aut  rei  ludjcanda: ' 
tcmpore  pluris  rcs  eft  quam  tempore  hcis  conteftacx,non  cum  mmoris  Qc- 
tcrum  morxraciopropterbonamfidcmnon  vfqucade^,habenda  cft  eciam 
in  uidiois  boii»  fidci,vt  fi  rci  debit;^  xftimacio  crcueric  a  die  mora:  ui  dicirv 
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Litis  conte(taur,aut  a  die  iiris  cowtdtatariil  dittn^^»  (?6<fttimiiB^ 
ti  (icbicorcm  c6deinnan  oporteat.  In  qiio  interpretes    pragmaticos  omneft^ 
enarc  vKico  qui  quotics  lianc  quilljoneni  tra<fiant ,  lcmpcr  de  quanti  pluri- 
mi  xlturaciotje  Idquuntur.  Frutba  enim  hireconfulci  hoc  aut  illudtempus 
IpccUndu  cllc  diccrcntjVt  m  dJ.vtnum  zi.D.de  reh,cridttJ,pefi.(^  vit.  D.dc 
€0ttdiCJrific.dtihi,y§jnhac.D,C9mmod»  autvtro  temporepiucisccsfuit,vi  in 
dM^.ripervemdiimm,DjtMm*mf9.  fii««mttana<iiiaBa'pkBiKimiablio^ 
aitilloiiempciceMsfiiiflk  inlpici  oponiefet.^^faniqaoddiciiniisinJiisin|i' 
diciis  qux  bon^  fidci  funt  rpcoaii  ceO^His  knorx ,  noniit  in  odiuminoK^9i(j 
vulgb  creditur(aUoqai  cilin  mora;  odium  nullum  ctle  poflit  uiii  ex  quo  coqI 
triidaeft  ,T)on  morf  tempus  inrpicidebcret,fed  omnc  illudquod  moran^ 
lccutum  ellec )  at  quia  iuris&:  bona?  fidei  coniunciaratio  id  euinc/t,  Iwris, 
quoniani  qualc  quid  cfl  cumpetitur  tale  dai  idcbct  eoam  cx  iudicio  quod 
lit  llncti  juiis.  Bona:  fadei  ver^) ,  quia  Iiccl  peti  demum  id  dicacur  quod  pec 
iodiccm  pc(tiiuc,&  dcquo  iudiciuin  acupitur  legcAn^liusiyDjrMaein 
imu  iMmomen  Sdea  iMpoaciicycealtimaiPrddkamusxiuic^aaiu  retetk 
icanpet  itdiceni  aii  6m  iddioe  petacur',  id-^wodjoi  hmac  fideicomrate 
dfebdnir^^kaque  qaaii^quantuin,quanttye  id  init  ,dbB  {iBtitni-eft  etii  ex*: 
xoL  ittdiciom  cale  cftntdmqoepcxltaci  ^flciBiidaeftimacidcbet  ^  nlll  phirisefil 
ieOB^ieric  cempore  lids  conceflatse  aac  condemnationis.  Mediaverbtcm 
Mcaiquod  aJ  hanc  rc  jiertinec  noh  airamus  nifi  cAm  de  conditVione  liirnua 
Jli^^ntamus ,  proptcr  eam  rationem  qiuim  uos  fuolocooi^cndemus,  ciim 
thU^abimus  De  ^uanti  pUnmi  ^fttmatione.    Excipicndom  tamcn  eft  6Cj 
feparandum  acsteris  bon^  fidei  iudiciis  mdiciuni  mandati.  Nam  li  ho» 
mmem  iiurccrtum  fiue  inqertum  piiotedari  iUeiuilerim^  &'xieinde  5ch 
chum  (bluetim,  nec  pluris  nec  miiim  condemoandtti  rtihifiiAiiim  qaan» 
CiSrichttscnikcfWccWime/oiatuseftvliodcpoAea  ploacefle&rpeticmoe 
tempoK ,  anc  condemnationis  Tiue  moa pcr  icxtnuudidalem  in cerpellae 
uoneui  con cra^aiici &ie  pei^  conteftauQnem.  5ic  enim  ecdpiendttMfl 
iiicanas  in  thominem^-;.  d.  mandar.   Ec  racio  djfTimihtudinis  apcrta  eft, 
qoiaadione  mxidaci  nihil  peu  potcilnili  quod  u)aiidatarioabcit  cxcau^la 
impletimandaci  quoniam  ncc  plucis  ems  mcercil  i.intcr  i6*  ^.abejje  D.mand., 
Mihiauccni  qui  protc  Slichum  folui  nihilabcft  niliquanti  ioluiionis  tem- 
pore  isStichus  fuit  >  cum  h  tancundcoieo  ipfo  die aotpoftridie  niihi  ^rztUr 
ciifef  Ubccacu»  fw&>  Nate£veltm<diocKe,im&i^  ebefleenibi  Sticll^ 
qCied^ha^kliafaeceiirfc|4Utit<^^ 

iiproceim^^^bttllantli^l^sprktafXLexcep  ,  non  podcfiecifVC^nuhi 
Sti».iiam  debeas.quem  pro  tclblaiUcdn^eliacioStichjiaiftima(inncmj4^^ 
ti,quxpon6femcl  cerradebttanmhquam  kxpoQiia£^ocse£:erepote(l,  noi|b 
magisqiiam  vtex  decem  numis  fiant  vndccim.  Todescnim  crc^cre  po^ 
tcll  arlbmacio  quoties  ipfa  rcs  debecur ,  cuius  pretium  pro  cemporum  varie- 
laiemucatur.  Sempcrquc  ijihac  quiftionciilud  auteomnja  in/piciendum 
eft  quid  iiL^n  obhgauoi%,auaL'ftimauu  auic&jpfjp  jncqueenjm.ouo^oni  lo^. 
Ou«fle  poiBft  icuii^tiporis  habeiyB^miiKioiiBrindiiB^  dl^tir.^\iip»> 

loaitkkhi  .-a^onc  didmos»  tdem  ide.ddioBBincgQtioramii^S^ 
in&eUigi  debet,  vt  fi  negoda  tua gcrens  Sdci^m  ptqc^  |«dBCrim«  tancicoib 
^haii  wih>dBbcasqni»niirtoh«tfaiiff>Ua^^  qiinv 
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wStio  non  roluni  boux  tidei  efl.fcd  cuaiii  aaredit  quam  iiiaximc  av)  adioKcm 
inandau  ,nec  tere  in  alio  ditfeic  niii  quod  adiu  atandau  con^pcuc :  jud&- 
inum  lic  mandatum  prqceireric  ,h«cc  vcro  cum  nullum  niandacum  intcrcef- 
(itLex  mandAto  jQ.§.i.D.maniUt.Cxzcziiifi  vcraquecompcciC  ad  id  quod  ab' 
cil  excaulfa  vcl  rufccpti  mandau,  vel  negotij  gelu.  Promde  vcriufquc  acUo- 
nis  cadcm  hac  parcc  vt  in  carccus  tcrc  omnibus  r.itio  elL  Frrac  autc\n  cgre»- 
gic  Lacobus  Cuijciuskjui  ad  Africanum  in  dtSIa  l.  hormnem  ,  rciibic  vdcx  co 
maxinh:  loco  probaii ,  conlkituendam  elle  ni  hac  qujdlionc  dil^c;cntiam  m- 
ccriudicia bon^  Hdci,&:  flridli  iurii  ,proptcrcaqii6d,inquic,  Africanus  a« 
perccdicacdiflcrrc  acfhonem  mandau  quqbonq  fidei  cft  ab  atlionccxfti- 
pulacu  in  quanonloIiJtioni<>tcmpUsfpc6lari  vult,  led  liusconccilata-.  Ha- 
bec  cmm  a^io  mandau  nacuiam  propriam ,  ncc  mintls  a  cxceris  bonz  fiJci 
iudjcijsonnnbus ,  h  ncgociorum  gdtorum  adioncm  cxcipias  quam  aba. 
^ioneexl^ipuiaculcparacamyquod&:  CuiacMj  facccur. 


E  R  R  O  R   T  E  R  T  1  V  S. 

Ve^atHratHdiciorum/hiEliiurij  inredchitii  •-  ' 

afiimanda, 

I  X I  M  V  s  primohuiusDccadiscapicc,  jtaiuscomparatuni 
cflc  vc  in  iudiciis  qa^  ftridi  iuris  appellantur,auc  vc  Papi- 
nianus  diccrc  malcbat  in  lege  j.  §.  in  his^uo^ne  D.  de  vfurts, 
qur  ncc  bona  fidci  func ,  ncc  arbicraria  ,  cempus  licis  conte- 
ftatar  prarcisc  fpe^ftari  oporceat,  quotics  agitur  deineunda 
imatione ,pr.TCis^,inquam, id  eft  nulla  ratione  habitacius 
«■rtimacionis  qurc  mafor  lit  tcniporis  condemnationis  aut  cius  qua:  maior 
fuerit  temporc  morjc  (\  qua  priceftcrit  litis  conteftationem  ,  atquc  ita  acci- 
pi dcberc quod  lcriptum  cft  in  lege vinum  2i.D.de rehus credtt. l.vlttrna  u .de 
c9ndtll.tr tttc.  l.hqminem  57.  D xgel^.  mandat.  /.5.$.  in hac.  n  .commod.  Raifo  cft 
quam  Papinianilslicctin  aliam  rem  adfcrtin  /ege  2.v.de  vfurit. qaod  qualc 
quideftcumpetiturtalcdari  dcbct ,  fiue  pluris  tunc  resfitquamanic  fue- 
nt  aut  portea  cllc  cocpcrit ,  fiuc  minoris.  Pcti  iutcm  res  tunc  intelligitur 
cumdecaiudiciumaccipitur^non  auccm  ci\m  vel interpcllatiocxtriiudi- 
cialis  lit  ad  induccndam  moram,  vel  dcducicur  lis  in  condcninationcm  i.am^ 
plius ij. D .rat.rem heber.  d.i z.\\ix\^.l.vidcaTnusi%.§.  fi aflionetn.D .de  vfitr.  It  i- 
qiienulloiurislocofcripcum  rcpcrias  inhoc  iudicioaun  gcncrc  inljiicicn- 
dum  clic  tempus  mor^autrei  iudicand^,atit  aliud  vllu  dcniquc  prasti  rquam 
lids contdlats .nifi  cum  in diem  ccrtam  debitum  fiiit.  Tunc cnim  piaciut  e- 
ius  diei  ^lkimationcm  prarcisr  fj>c(fVandam  dlc,  /i/.  vimtm  d.l.vtt.(^  l.<jueties 
ff).x>.deverb.obltg.\h\  ratio  redditur  jilioqitiH  rei  captio  frir.Cnius  hic  fenfiis 
crt ,  Dcbitoris  damno  &:  traudi  ceirurum  eire  fi  adictVo  dic  altcrius  temporis 
(me  prjcccdcncis  fiue  fublequentis  in  qftimada  rc  dcbita  rat;o  liabcrctur,CMin 
ineamdiem  cxprcfllm  obligationc  concipivolucrit,  vt  dtrbitari non pollec 
qnin  «us  cepons  ration^  habcri  oportcrct.De  quo  diccmns  Idiius  cap.feouen- 
U.Hic  adnocalle  fuftkietinterpicccs  &  pragmatrccK  omncsmalc  lapradicljs 
^  .....     ...  ....      . .   j^ly   ij  •- 
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lcgibii$abv(nvtprobcnt,etiam  in  iudiciis  ftridis  fpcftandumclle  tempui 
moix  qui  conteftationcm  pricdrcritcx  intcrpcllationc  cxtraiudiciali.Qj^ 
finihilintcihtanmoracontrahaturpcrlaprumtcmporis  an  pcr  extraiu<*i* 
cialcm  interpllationcm.Namimbvctbintaeft  quam  maxiOie,qaia  mo** 
quz  per  lapluni  dici  in  obiig.iUonc  pofitl.  conttallitllrjpetMfec  6c  pioficiic^ 
curiionlb{i3mciiiifeQb]jgaa€iiis,m  «Dam  ei  fobis  coKmeammai^iM^ 
que  qiiancaiiinis  obl^atio  (td€uGi6c  ttn6A  interpoeuii4a,fien  cainAi  ne^ 
cuitvteiustemponsqnpdfpedaliterflecipi:^      conuentfoncm  dcdih 
ama  eft  rationeAt  liattefi  toon  c  porte0t.Qupd  non  (iroilitcr  dici  poieft  cilm 
^lio  quim  obligationis  iurc  &  {blaintcrpellationis  cxtraiodicialis  potcfta- 
te  contraftaeft  mora:non  qu^d  excontra^ibus  ftndis  perinde  atque  ex  iis 
quibonae  fidcifuntmorvi  contiahi  ncqueatpcr  intcrpellationem  extraiudi- 
cialcm  &  citra  contcftationem.Scd  quia  cum  cx  iudiciis  fit  Ctis  nulla  bonx 
fidei  ratio  habeatur,icd  tncro  ftri^b^ue  iutefiat  condemnaciOynulia  qno- 
Que  morx  ektraiiidicialis  ratio  habeti  poteft,iiifi  baAenus  vc   poft  cini 
motaiii  lesperierit.attcdf  taipc       fic/iilulqipiipOf  obligatio  quahs  qoan- 
titquc  antea  fiiic  pcrpctuecnc  acu  res  non  peciiflcc  aui  deterior  fadbi  non 
luiirct,//^;r  /ir^4/i  ^.Ififmiftm  9x.$^f«Mnr.C^  %.vh$,  D$  wrk,QbUg4uJjfn- 
fmfitn»fjrl^»^.lUfmfi.€on(iit.H^m  vt  in  iudiciis  bonar  fidei  (pede- 
moseamxftimationemqiuefuittemporcmor7,nonfitexiuris  ratione  ah- 
qua,(ed  tantilm ex  iudicijacquitatc^d  eft  cxbona  fidc  qux  in  co  Judico- 
rum  generc  plcniorcs  &  vbcrioies  prarftationcs  inJucic,vt  proxinio  capi- 
iediccbamus.Vnde  fit  vt  ncc  aliter  ccmpus  iiiud  morx  /pc^tandum  ht, 
qu^n  iireseotenipoceplurisfuciit/5$;/jj^«r  vpidit0r9m,^M  itQUnutnpt, 
quia  non  eifo  cx  bm  fim  Vc  in  moiofi  debicocis  Gon 
inipiGecemusi  rcpugnantc  prxfcfcimip&iucisciiioneqine  in  omtu  contui- 
Cbanm  &  iudicionimgencrc  (pctfVarivulc  canposUcif  Xanccftats.  Ac  i» 
didif  ftcidisndlussqtiicattaairrogandainaauioiem  condemnauon6  lo> 
cns  telinquitiir,quia  nec  negotij  natura  id  patitur,nec  ipia  etiam  bona 
fidcs  in  eo  gencre  negotiorum  inccrprctacionem  hanc  admictit.Fit  enuii 
proculdubio  ex  ncgotiorum  qualitacc  &  diftercntja,vt  contraftuum  a- 
lijbonx  fidci,  ahj  ftridi  iuris  efTe exiftimcntur.Icaque  malacft  &  incpta 
illa  inctrprctum  &  piagmaticorum  ratioQnatio,cum  aiunt,Adicfta  die 
ijDobhgacior.cfidc  xiiimanda  re  quxratutipcftaci  diem  ilhun  quad  cem- 
pus  morz^propoiitll  qubcl,in9uiuht/lies  tadsd  tnacfpeUac  pro  bomioc 
Xmiffuni^^iii  imm^k^  tfmmit/ipmLVx  inleianf^iikb  igicur  magis 
^e^tandumeflecempus  morcpccinccrpcUationem  catpcefiani  oontciQ% 
nc  alioqui  mi^pc  ^citi  cpiSuneaqpcefti  viseilevideatur.  Negandum  cnim 
cft  qiioa  illi  provero  baoaic  /pc6^  diem  in  obiigacioQe  adieAam,qtta^ 
n  ad  eam  dicm  tacit^  interpclIac6debitore&  in  moracpnftituto.  Nam 
vc  fpedecur  xftimatio,qux  lum  fuit,facit  voluntas  fola  contrahentium, 

Suosdicinonpotcft  aba  dc  caulla  dicm  ccrtum  obhgationi  adjecille>ui- 
yt  eius  ccmporis  non  alccrius  vlhus  rauo  habcrecur,nuc  in  acftimanda 
jc  dcbica,ilue  m  taxando  eo  auod  credicoris  ob  nooBidbim  folucioncm 
IJf  Okwiii  u.J}Jn9  iMlirm.iJtfaiidm  mt»  ik  vir* 
lu^MaiAvfz  quo  cncuicn  etiaodi  mttj^ 
vadncdaicaBi  optad cictnm diwi daBnan d^l^ 
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macio  cteuonf ,  ita  hJicoce  itilicet  nacura  &  cotid^cio  .c  obligacjoiiis,  ft  lc- 
^Uanci  capKedfccnusjCuiiua^en  lln^niti  piopCM  morani eotcporecon- 
tratladebcrecui  a.'lljmatio  quqtVim  fuidec  aud^a-  poltmodamarltimationis 
racionem  niliilominus  h.ibcti  oporterec,(i  forte  lius conccJbtac  auc  ludican- 
dqcemporepluriselle  rcsproponef€tuJ  <A£?./.  j.$.y7^r  z/i/iduorem  D.de^ 
iifn.empt.  d*n.l.^.  §.tn  hac.D.commod.  Scd  multo  gcaaiocintcrpreru  &  pta- 
gmaucorumerror  illcelt,t]uod  volunt  Au<Sta  pblt tnoram ^ltimacione  antc 
Ficem  conccltatam  dcbcri  aftori  qaanti  plurmn  res  fucrit  ab  co  tomporc  mo* 
nr.tamecfl  forcc  minoris  lunc  lic  cum  lisconcertatur ,  vel  m  coiidcn^i-.acion^ 
deducitur.  Nuilo  cnim  cafu  id  verum  ell  liuc  bonar  fidei  ludicium  liuc 
t\[xm  cxerccitur,  liue  pur^  fjuc  indiemccrtim  coiiccpca  lit obligatio.N  mi- 
rum  qijoniam  mora  nunquam  augctprincipalem  obligacioi^m,  led  cantum 
camqu<r  cll,petpccuacinducjcque  pr.rUandarum  acccfTionum  iquitacem 
quancumiudici)  nacurafcrrepoccft.  Atqui  artlimacio  rcj  quT  pro  rc  dcbica 
prjcftacur  non  acccrnonisiureccnlendcDcr,ciim  pcrindc  lic  in  obligacionc 
principali,  acqne  rcf  ipla  in  cuius  vicem  locuniquep^lUcur  .Non  igitur  ob 
idquod  mota  prarcellerit  rimplioris  arftimationis  con.  cmnaciohcn  poceli. 
Nam  &c  cilin  morar  ccmpusex  bona  fidc(]>e6tandumcllc  admiccinius  ,  id  ell 
in  iudiciis  bona-  fidei,non  ad  moram  concradiam  refpicimusjled  ad  id  quod 
cilm  quale  qiii;lquedl  ciim  pecicur  cale  dari  debeac  dtfU.i.de  vfur.  bona  fi- 
dfcs  poflulacvt  txidimaredebcamus  nihil  mcercllc  an  j^iudiccm  anextra 
iildiLiumpccatutjd  qu<xi  dcbecur.  Indcquchc  vtinfpiciamuscocaru  ccm- 
pQs  q.io  mora  concrahitur  ,  non  illud  ,  qiio  lam  concra(fla  cll,  quod  camen 
maxihic  r^>cdVa;idumclIctri  morar  odium  ientcntiam  hanc  aducrfus  ratio- 
ncm  luriscxcorlillcc.  Ncquc  cnim  morx  odium  vllum  cft,  nili  cx  quo  con- 
tr.K5Va  fuiC  Prjusaucem  crt  vc  concrahacur,  quam  vt  contradta  vidcri  poffic. 
Illaigitur  dirtcrcntia  inccr  ludicia  bonac  fidci&:  ftrich  iuri.s  admicccndaeft, 
quod  in  hisqu^  ftridli  iuris  fiint  fpcdVamus  prqcife  ccmpus  licis  conccfta- 
ta:,non  ctiam  morqauccondcmnauonis,mediavcro  tempora  multominus. 
In  aliisauternquarbonx  fi  lci  fui  tlpcdamusquidem  taiipu.slitisconcclla- 
tar,(cd  non  adcb  prarcis^  quin  pr^ccucnDS  morq  auc  rci  ludicandq  dies  infpi- 
ciaturcx  bbna  fidc,vtro  ccinporeres  ^\\\k\s  fiiit.  Non  tamcn  quanti  plurimi 
ics  fucr't  a  dic  morar  m  dicm  vfquclitis  conteftat^  aut  a  dic  I  tis  contcrtat<^ 
in  dicm  vfque  condcmnationis.Excipicdus(emper  caiusillc  clt  quoin  dicm 
certum  obligatio  concepta  proponatur.  Tunc  enim  idcm  iuris  in  omnibus 
4iuc  bon^  fidci /iue  ftridVjs  iudiciis  obtinct  vt  eam  <^ftimationcm  dcduci  in 
xrondcmnacioncm  piqftariqucoporccat,quqilloip(occmporc  fuit,liuc  ma- 
lor  fucric  liuc  minor  quam  lic  tempore  inccrpcllacionis,  aut  coccftationis, 
autcondemnationis.Dcquo  fupercft  iam  vt  videamus. 
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nedfitmMndarein  dstmcertnm  dehita» 

•       .  '  f. 

M  N  i  s  obligatlo  vcl  pur^  concipitur,vel  in  dicm,vcl  fub  condicio- 
nc,n  parc  concepta  iJt  6c  quxratur  dc  ineunda  rci  dcbitx  ^ftimatio* 

6b.  lij. 
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pWHmo  capice  )iK€emiiitfi4a  4iMtfaTOm  t^OPnmMfnj^o  cQndioch, 
pch«becut ,  neciniiiiii  ii|C0Q|ili6li||iis  qu^  in  vlcisnis  «oiMtacilMis 
/ipmldtio  iffa  38.  $.  infMrgirMai  />#  vti^^Mg^»  kgt  dits  incertm  jtfL  De 
€9ndu.  (fr  demottfir.)cui\xi  Cetnporis  zftim^uo  requenda  tic ,  elegincis  e(l 
dirceptationis.    Ecil  enim  plenfque  iucis  locis  generalitei  &  indillii.d^ 
(cripcum  legimuscanti  rem  «llimandam  ellc  quantieodic  fuit,  quodaii 
debuit  vc  ju  legiyvinHmxuD.dt  rek.credtiJ,vltim,  De  condtd.tnttcar.  U- 
ge  huminem  $7 .  D .mAndAt.lege  ^UBties^*  D^de  ver^^nn^  ohltgM.   id  cameu 
IHilki&iiHerpiece4^pcagmacicipa(aai  (icintcDigunc,  yc.ii  «b  eo  ccmr 
poiDe  «(tiniatiocEeuenc  ««omlemiuaihit  Gx.  debitoc  qoami  pionmi  voquam 
fesliiic,&]ebQn«6dei  iioe  ftii^tiiurit  ipdidum cMfceatuc»  Pcoiufe  >in^ 
quianc ,  ac(i  mora  pcr  ipccrpcjkRtoiicm  expieflam  concra^a  cilet»  Nihil 
enim  incerclle  pucanc  inccc  l^uic  &  iUani  macain  ,&  odio  niorx  adfcri* 
bunc  hoc  ipfutn  quoi  dicimus ,  AJiedla  die  atftimationem  ilbm  quse  tuai 
fuerjt ,  dcberi  quali  caciti^  iiiccrpcllato  co  qui  aJ  cercum  djem  daicdcbuit, 
vt  eadem  fic  ratio  taciC2    cxprclllr  iiitcrpcllationis.  Ego  contra  puco ;  ad- 
ie^oncm  djei  facecc  vccius  cempotis^itimabopr^danda  Hcuon  proptei 
moram,quar  ex  (blodiei  kipiii  coacca&a  dc ,  ied  cx  conu^bcatiom  voltmta- 
te  9  qoam  negari  non  poceu  talem  fui0e ,  vt  (iuc  pliiris,(iae  miooris  cmic  Kt 
e(1cc«tempiisillii4viiicam  j^r  parci^(pcdari  dpcifcerec.  Nam  ficucidies 
adiidturpio  rcovtcocum  mediumten^pus  libcruai  habeac  iolueiulDm- 
necantcaiem  inquietari  poflic/^gf  f«wj^w4i.$.i.<^  legefe<juem  ve  vei^^ 
thligat.  Ita  &  pro  ibpnlatorc,  vt  reus  intelligat  fibi  fbluendum  eile  ad  cam 
diein-.nccpofteamdiem  fadurum  fc  fatis  fi  foluat, nilprajccrca  pra-/lct 
quauti  intertuitcrcdicorisea  ciic  iblucum  i\x\iXc  legeji  certo  dte  w^.  eodem.L 
numis^.  ».de  i»  lieaur./ege Ji  Calendis  vuD.de re  ludicdt.  vbi  elegansracio 
icdditarqatr  $t  ad pcopoueam  dii^atationem  maiimdpcitincc,qu^}dex 
eo  temporequidque  «ftimandom  iit  qiio  nouiiSmdioiiii  potutt.  Indee- 
.iii||ificneoeflaii6>vciion  aliaaeftimatiodeberi  poilit,  ^pSksa  quz  przcifi 
6it  eo  cempore, quo  lem  dari  ezconucnuonisverbis  opoccuic inquidcnt 
ante  nouiflimam  illius  diei  horam ,  imb  vei5  nouiiHmq  hor^  vlcimo  inftan- 
tipocuitpromiflbrfoluendo  fatisfacere  conuentioni,  poft  eam  horam  dc- 
nicpoIIc,icaqueinid  concurric  voiuntas  viriufque  contrahencium ,  vt  (1 
les  ad  dicm  foluca  non  erit,ea  prxcif^  &  omnimodo  debcatur  afftimacio^qu» 
cdm  fuiC ,  llue  maior facric,iiue  minoc  qu^m  qux  fuperuenit ,non /ccus  ac- 
diiercd  conucnidec ,  vt  noo  £ida  ad  oicm  foluaonc ,  quano  tanc  ics  ellct 
pr^ftaietuc  :qup  cafii  oemodubitaict ,  quin  alia  aeftimario  debeii  niiUa  vn? 
«quainpolSet,  tamerii^oft  moram  millies  fi  voles  contia£bm  dIuos  ede  ns 
'ccipiflec,ciuia  (empet  m  ftipularionibas  caeieiiique^yontTa^bas  kqyimQr 
idqilodaaamdidibumqueeil,necinteruenicnsmora  faccre  poteft  vt  oblK 
gacionisibnel  conftitutxfubftantfa&conditioimmutetnr,fedtaniiim  vt 
VelpcrpetTeturobl>gatioqu<^aI:oqLiierac  intcrituia,  vel  acceflionum  pr^- 
ftatione  augcatur  I.fundum  Corneltanum  2%.  d  .de  nouat.  vbi  Papinianus  lcri- 
bic ,  (i  fiindum  Cocnj^lianumftipuiatus  poftcaftipuler  quanti  fundus  cft,i* 
^^ptcm  me  quandocumque  ex  feainda  Itipuladofieeriam  poft  moram  pro- 
Sillagrisnonam^ib  coniecotanim  qaim  quanri  les  fiiem  ccmpoieintcft. 
'^iit^itipdationii^iuiiBcam  propteryccbauUadidcempus  teuu  fMnti 
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rts  ^  quxad  ;^iud  cempu^excendi  nalloniodopoirui  c.  Eamaiitem^biiu^ 

diti^9sUe^io'^i^  vi*>^      quani  JiciiuustpKco  ap^avct  quod  quaiiiui&ex  (Iw 

piiUcipiie  Circenfquc  coMCradiliufiilridticms  nilulpcci  pi)Uii.lbpra  quam^ 

j)bljgacio  ic  ipia  l^c  compreheiifuni     ni^f  i\ inora  conuada  iic ,  /.  ^ittccjHtd 

Mdiittn^cfuU         verboritm  oyitgat^onJ,  ^  D»de  v/Hrts.  camen  ciimllipu- 

Jacio  diem  cei cum  habu»c,<&  frudus  dcbencur  Ibpulactiri,  qu:  a j  eo  die  pcc- 

ccptilimc  ,  &vrurd:&  gciKraljter  qaicquid  intercil  itipulatonsfiilucum 

fua  die  Faiilc,</i^<i  l.ftfHndum  certo  dtew^.  DeverborMm  oblta^tton.  diQ.  l.  j, 

ne  in  Ut.iur.  Quali  liis  omnibus  cKpreiTIm  dcdudisin  ftipuracionem  hoci- 

pfp  qa6d  dies inlcrta  ell.diclaque  foludoJi*-  Qii^d  li iu  accelTionibus id  ob- 

cinet  ,mulc6  maeis  admiccendiimdldebereidem  inaclbinatione  ineunda 

obcineie  ,  qux  njhii  aiiud  eft  quam  ipia  res  .qux  eo  die  dai i  debuic,  aut  ral- 

ceni  iplius  rei  ioco  fuccedic.   Etfan^  iushocquoda  prudenubus  conlli- 

Cutvim  e(l  vt  adied^adie  inlpici  dei>eacquanu  cuiic  tes  Fuic  ,  nonexodio 

mor.r  debicons  ,  led  ex  vi  ip(a&  potclUce  obligacionis  den.endereincel- 

ligi  facil(?  pocctlexeo  ,quod  ptudences  ineund^^Itimacionjsrationem  hoc 

cafu  iemper  referunc  ad  iliamipfam  dieminqua|^eri  ioiuuo  ddbuit  ,  qua 

cameii  die  nuiiadam  inor^  conciadlavideri  pocell,c^ip^^vc  di^imus  ,  noii 

niH  poll  vlcimum  iliius  diei  inllans  prxcerjcum  quicqi^jii  pc(i  a  debL- 

tore  pollic  lege  efm  hoc  4nm  4.1.      verborttm  obltgatton.  Conllac  enim  mo'? 

ram  nali  im  incelligi  vbipecicio  nutla  e(iyl.mora^$.de regu/u  tHr.l.ft pttpillus 

iiy .de  verbor.nblij74tton  Piius autem eil  vc mora  concradta lic ,  qaam  vtnia- 

rac  cempus  iii(pic<  poHic.   Quare  cametli  ponas  aliquidelle  quod  impcdiac 

nc  mora  per  iei  lapfani  co.icrahacur  ,  vt  puca  li  eo  d  e  i.emo  fue^icqui  ii^^' 

ucrecd.-bicore  forLanisdefnii(5to  vel  credicore  ,  nedum  adicaeias  heredica- 

te.    Non  ramen  dubico  quin  idem  luris  lic  li  de  redebica  sftiinanda  qiiac- 

racar ,  id  ell  q  iin  ea ipfa  iltimaciodebeacur  qux  tunc  fiiic ,  qaoniam  ica  fe- 

runtverba  llipulacio  iis.   Namctll  credicorrtijpulatus  eiretpocnam  inca- 

fum  non  fjlatq  ad  diem  pecunix  ,  pccna  nihiiominus  commicccrecur, 

quamuis  lic  lila  long^  odiolior,durumque videacur  pocn^  obl^ringi  eum  cui 

nihii  poflic  impucari  /efe  ad  diem  77.  eodem.l.vlt.  d  .  de  nauttc.faenor.  H<x: 

ideoqaia  vtquodex  ftipuiacione  debecur  polTicexigi  ,  jTufficit  conditio- 

nemitipalatJonisexcicilTe  .necprasterea  requirimus  vt  debitor  fuerit  in 

mof  a.  Nihil  enim  communc  habec  mora  cum  iurc  obIigacioni$,ticque  in- 

tereft  quicq  iam  ftipalatoris  an  mora  concia<3:a  fic necne ,  vc pofTic  id  exigc- 

rc  quod  libi  non  propcer  moram  debecur ,  (ed  propter  ftipulacioncm.  Et  ve- 

ro  c  \m  dicimus  m  ^llimacionerci  debit^  ineunda  mor^  tempus  /pc^flandu 

clle  auc  eciam  rci  iudicandoe  vtro  temporc  rcs  pluris  fliic  (  quoJ  non  cucnit 

niili.n  bonx  fidei  iudiciiscdm  dies  obligationiadiecfbanon  cft(  non  tam  ad 

ius obligationis  i;cfpicimus  quam  ad  bona  fidem,  qua*  cum  in  hoc  iudicioru 

genere  plcnior  &  exubcracior  elTc  dcbeat  fajCil^  hanc  aJmitcic  inLctprctauo- 

iie,qaoaJa  bona  fidcs  non  pacicur  vc  mclior  lit  codiciodebicons  obid  quod 

no  nilj  excra  iuJiciu  incerpellacus  eft,quam  IT  in  iudicio  intepcllatus ,  hcem- 

que  c5ceftacas  ellcc,auc  vc  non  det>eac  eam  arllimacionc  piarllare  quac  rei  iu- 

dicandx  tcpore  maior  repericur,  cum  iT  r5  ab  inicio  debicor  dcdjilct  ea  nunc 

a€tor  haberet:quz  verb  daca  i]on  cft^  dari  iam  olim  debuic,fajtc  hodie  da- 

da  ^ft^inq-.iicl^^aulus.in  i.ft/feriUs  11  §.ciimper  vedtfore.de  a&.emp.Aiqai  cum 

conftac^4a(^u  &  in  oolij^auond  dedudiii  nc,fufticicpoteftas  obligacionis, 
^•'^  i  -      -  i     *  w  .    .  liii 
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A  N  T.  FA-B B:rOT."H"R  R-OK.  FU^A-GM^A  T. 
ccc  neccfTctft  rccurrecc  ad  bon^  fi<.ici  u  .tt:rmecationcm ,  quandoqmdem  rt 
bona  fide  noii  mimls  quk/u<?x  iutisfiecerficlteiUwd quoque eft  vtquodi- 
ftumdiaiimque  fuit  omnimod*  prtraccut.  Fierffcrgonequit  liuciuii-ic* 
tionem  infpicias ,  fnit  «jqnitateM  lihm  qus  cx  bori^  Hdei  mter prctatione  irt- 
ducittir,vtobligatione  m  dietn  cWtiim  concepta  (^ftimctUt  tcs  dcbita^U 
ccrius  quam  cxprcfTi  tcmporis  habitaracione ,  non  folum  li  ftriai  iuris  ludi- 
cib'a^*atur ,  quod  iiiinorcm  habct  diibitatidnem ,  fcd  etfi  bon<j  fidci  aclioe- 
xerce*atur.Diccs,itaconftituto  lurc  futurum  vt  debitotis  moraei  prolit,  ciim 
(TdicskdicausnonelIet,cam  xftimatiohem  vtiquc  dcbccct  qu^autintcr- 
pellationis,aut  cbntcftacionis, ant  rci  iudrcatl? icmporc  pro  ludicioiiim  quair- 
Btatefk  vaiietatc  maior  rcpcrirctur.  Scd  lam  rclpondi  itioram  facerc  nott. 
pollcvt  oblic^aiio  angcatur,  noiuTiagis  quam  vt  Stichum  &  Pamphilmn 
poftmoramlebcatis,quilcicva  moram  Scichum  duntaXat dcbcrct ,  autvt 
dcbcatqaindecim  qui  noil'niii  in  dcccm  obl.g.itus  fuit.  Qucmadmocfum  i- 
gicur  (ic  cop.ccpta  obligacionc  fifitndMm  Calendii  proximts  mn  dederts^^tan- 
ttnhncisfiiTtduj  efidari,  ncmo  dubitacquiti  iicec  moraconcracl-a  lifquc  coii- 
(icftaca  &  condemnitio  irroganda  ficca  tamcn  <jftimat:odcbcatur ,  qu^  fuit 
tcmporc  concra(5hj  obligacionis , tamctli  poftca  loi>g^  pluris  fundus  ellc  co:- 
pcm  diihilfnndum  iS.v.de nonat.  lia  fatcndum  cft,  llmpliatcr  conccpta in 
dieinccttum  obligationc  non  aliam  qftimationcm  dcberi  poftequam  qu? 
tum  fuit  ciim  darircs  debuit ,  cjuamuis  mora  contrada  fit,&  poft  moram 
ftim Jtio  crcucrit.quia  fola  dici  adicc^io  facic  vc  perindc  fic  acli  in  cafum  non 
faa?  folucionis  promiffa  fuillec  difercis  vcrbis  caarftimacio  quq  illo  ipfo  dic 
flicuiacllct. 


ERROR   QJiN  T  VS. 

De  ineunda  dflimMtione  rei  del;itd  fuh  tm- 
dtttvne. 

« 

N  T  1  R  ccrtam  &inccrtamdicmmulcuminte^eft.  Dicie- 
nim  ccrtac  adicdio  facit  vt  quotics  quacritur  quid  cx  cbncra- 
^  £ku  pr^ftari  oporceac,?ftimanda  finc  omniacx  co  dic  quo  da- 
ri  ccs  debuiC ,  idquc  cx  cacica  concrahcnciurti  voluncacc  quoj 
non  alia  dc  cauilaobligationi  cettam  diem  iniccifle  dia  [Xh 
teftjCoqi  cafuobtinfitqu^proximocapitcdi/putauimus.  At 
cu  d:cs  inccrta  eft  ficri  ncquit  vt  dc  cetta  ^ltimatione  incuda  cotrahff ccs co- 
gicaucrinc,qaia  non  potcft  inccrti  tcporis  certa  vUa  clle  ^lbmatio^non  niagis 
qu^m  ii  fub  coditioiic  obligatioc6tradl:a  pi:oponcictur.  Dies  cnim  iiiccrtas 
"pro  cOditione  cft,nec  minus  in  obhgationibus  quam  in  tcfiamcntis  l.fipulM- 
tio  ifia }8.§.i^?^r  cert^. D .df  verk.ohl.l.dies  tncertus  loi.De  condi.(^  demo.Exgo 
ctfiquid  fubcoditionc  dcbcatur ,  nccexiftcntccoditionc  foluatur.arftimaiio 
facicnda  crit  alio  tfiporc  iiifpcdo,quam  qlio  extitit  cddicio,  quialic^c  dici  ri 
ccrcq  quam  inccrc^  &  codicioni  cuilibct  comunc  illud  iic  vc  nort  tnagis  ainc 
dicm  agi  pofllcquam  antc  codiciohS  exiftcnti,'j>oftci  vcrv  quam  dics  vcmc 
auc  codiao  cxcicic  pcrinde  agerc  Ii'ceac,cimc  ditferfitia  in  eo  cft,  qupd  p^ca- 
quana  dics  veoicqu^  abuiiUQ  cekUfi^c,dei[uutpromiiIbrpuneMCisfac«re 

conuea* 
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DECAD.  XVI.  ERROR   V.        •  .j^^ 
c6aemioiii,adco  vteciam  llpiHiiudici  fequc t is  hora  foluat,vcru  tJWie  fen6 
ioluillc  jIIu  qiio  tepore  folucte  ex  coiuientioiie  dcbuit.  Vbi  veco  conditio  ex- 
titit,iion  co  minusratisfacit  conuentioni  cicbitar  li  auc  interpellatur  auc  aa- 
teinterpeilationcm  roluat,c]uaniuJs  longo  poft  tempore^quia  exirtcns  condi- 
Uo  nihil  aliiui  hcit  niii  vt  obligauoquap  primum  fuit  condjcionalis  pura fiat 
&  pro  eo  liabeacur ,  acli  ab  initio  pura  tuidet.At  li  condicio  nulla  adfaipta 
€lJet  non  cominus  adniitteretur  debitor  ad  rolutionenuiuaiidocuiiqiie  Fa- 
cienda  &  quidcin  cx  natura  &;  potcrtate  conucntionis ,  quoniam  quod  obli- 
gatio  pura  ert  eo  tantiim  pertinct  vt  lUtim  vrgeri  poait,non  autem  vt  hoci- 
plo  deluiat  pollc  conuentioni  GtisUcerc  quaii  lam  in  mora  conihcutus,ajlio- 
qui  dicendum  eOct  in  codem  tcmpore  &  obiigationc  &  mori  gw^paft|Jn- 
telhgj.quodccrteneciurisncc  ^quitatiuatioaJmituc/.^w^^^Wipj.D. 
dcJol.Lpromtfor  Snchn\.i^.\.D.de  confi.piCH.  Pronidc  !i ' '     . ^  lab  con^Jicio- 
ncdcbebacur  exifteiite  con.lidonc  folutanon  iic,  nihiUauli^  dl  cur  in  eare 
xftimanda  tcnipus  illud  fpcdarc  debeamus  quo  conditio  cxtitit ,  quia  vnu- 
quidquc  acftunandum  cft cx  eo  tcmporc  non  quo  primum  pcti ,  fcd  quo  no- 
uilHmc  folui  pocuit,vc  eleganter  Cclfus  fcnbir  in  l.ftCaUndtsii.DJc  retudt 
car,  Quodnam  igitur  tempus  /pcdbbimus?  Barttluj  quem  vt  cxteti  vulgaics 
intcrpietesjita  &  pragmatJci  iequuntur,fcribic  ad  L^uottcs  59  Z).  deverlf.ohli- 
-^ar.Ipetiandum  clle  icmpusincerpcllationis  qua:  f.  da  iitpoft  cxiftentc  con- 
.  ditioncm  ftipulacionis ,  propter  nioram  qui  tunc  contrahitur.  Eft.n.  Barto- 
/m/  &poft  eumcaeteriinperpctuailla  krrc/i  vtputentmorq  tempusfcmpcr 
inlpiciciidu  cireiiuepurc  liuein  diem  certainceitamveauc  fub  conditione 
conccpca  fu  c  obhgatio ,  &  iiuc  bonaf  fidci  liuc  ftridi  luris  adio  exerceacur: 
Qii5xi  qiioniS  noj  in  prxccdencibus  facis  fupjrque  refucauimus,  fupcreft  hoc 
vnu ,  vc  quid  obl.gatJone  fub  coditione  concraCia  fenucndum  pucCiinis ,  ex- 
ponamus.Quaquam  hoc  ipfum  quoq;  cx  ijs  qux  hucufqidiximus  intelijgi  fi 
cilc  potcrt.Na  li  obligatio  coiidjtJonalis  poft  jmpleta  conditioncm  pro  pura 
habctur,c6fequens  cft  vt  idc  omnino  lurjs  oblcruari  dcbcat,  quod  obtincret 
fi  obligaciopure  c6tra(fVa  proponcretur.  Atqui  cocafudiftingucrenius  bona: 
:  fidei  iudicu  a  ftridjs.  Nam  ftr.ais  fpt^aremus  t^puslids  cotcftata:  pr^aic, 
Lon  etia  morar,  v^l  codemnationis,  in  ahjs  vett)  vtto  teporc  pluris  rcsfuiflet 
-  aut  morq  aut  rei  iudicand?  /.}.$  tn  hac.ff.commodMvlt.ff.de  condia.  truu.  L^.§. 
JtpervendUoremff.de  ad.empt.Ucm  jgicur  diccndum  erit,eadcmq.diftinaio 
adhtbcnda  fi  obhg.itio  cocepta  fucric  ab  injcio  fub  coditione  qu?  pollca  ex- 
mcrjt.Obftattamen&  iiobis&  Barto/o<.niod  luhanus  in  L^uorttJ^^.  De  ver 
hor.obnji^.  cindeminhac  qu^ilioiier3iioncc6ftuu€rcvid€Curdici&:  condj- 
lionis.  Ait  enim,  Quoties  Jndiem  vcl  fubconditioncoleum  quisftipuJatur, 
eiusajftjmacionem  eo  tempore  fpedlari  oporterequodics  obhgacion/sveni^. 
Tunc  enim,inquic,abco  pcci  poceft ,  alioquin  rci  capuo crjc.  Conftac  cnim 
:obIjgacionecoiicraaa  fub  conditioiie  diem  ipfius  non  folum  ceflini^  fcd  ctia 
•  yeniircmtelligi  ftaiim  acq.condicioencuic/.rrf^frtf  x^.neverb.pgmjic. 
ideoquc  protinus  cxca  agi  poire,noji  fcciis  ac  poftquam  dics  obligauonis in 
djcm  cercam  conceptas  venit  agi  ex  eo  potcft,Bartolus  vt  fe  euoluat, codjcii^ 
tus  quidc  tempus  fpc^landu  efle  vulufcd  ita  tamcn  ^  fub  haC  veluti  cpnt^L: 
.ticine Ii mterpellatJorfecuca^fic  qute eo ip(b  teniporc  fieri  piocuJdul?io  rotcS. 

Scdrepughancouidentervcrba  lulwii*.  AimdeiiiiaclLipc^^^^   

iAentisc6ditionis,vtluiianusvnIt.  AliJiKlvero  f^<?aaut«|^ui  iutovpcUatio; 


ANT:   rABRI  DE  ERROH.  PRAGMAT. 

vc  BartolMs  contedit:Sicut6c  aliiid  eft,iam  peti  quod  (febetur,  aliud  verb  ptf^ 
ti  tant  im  poHc.lulianoplacetinrpiciendum  eflctempiisquopeti  poceft-.^^r 
to!o  contm  tempus  illiKi  quo  iam  pecacur ,  falcem  per extraiuJicialem  inter- 
pellacionem.  An  igitur  admiccendumerit  (jcuc  diei  certx  ,  itaSc  conditionis 
exillctis  Lempus  fpecVnndum  cfle  in  arftmiatione  rei  debit*  inem^daf  Ita  pu- 
tat  lacoh  CMtaciHS  incommeritarijS  adT tt.de  verlf.oilt^At.ncc  tamen  quicqiia 
rcfpondcc  ad  cas  rationes  quas  in  contranum  facere  fupra  dix-mi>s,apcrta  (a- 
n^,vt  mihi  videtur.fccdaque  d]flimulationc>c]uafi  nec  vjdv:ritquid  obijci  pof 
fet.  Nos  in  conieduris  noftris  docuimus  id  qUod  res  cft ,  delenda  eire  verba 
iWavelfuh  condittorte  ranquam  abi  mperito incerprete  addica  pouus  qnam  a 
luHano  InDerpretem.n.  facil^  illud  fiiiiere  potuit  qu6d  vidit  eandem  eflc  dici 
<coMrl)Po  j  .,  .-in  ,  ineovt  tam  condicioncquam  diecxiftcnceagi  c6- 
rradcbicorcmpolTIc:  Qnafi  non  alia  ratiolic  propter  quam  obligatione  in 
di6 conccpta illimationc cius diei infpici  opwteat,quam  quiaeo  t6porc pc- 
ti  poiTic.ld  enim&  liTbanus  ipfe  innuere  videcur  cum  aic,T*nr  enim  ah  eo pe- 
ti potefl.  Sed  obHfruare  incerpres debuic  racionem  illam  noii  cam  eo  percme- 
TC  vc  doceac  cur  exdie  exillente  ftipulacionis  incuda  fic  xftimacio ,  quam  cur 
non  ex co  quo  iiKerpofica  ftipulatio  eft.  Dubitandi.n.cauflam  illud  pr^bc- 
*  bac,qa6d  obligacione  indie  coJicepta ftacim  diesccdit  debcrique  inccili- 
gitur  ,  camctfi  dics  nondum  vencric  d.I.cederedtem.  Sed  ncgatlulianus  quic- 
quam  exeo  rcdl:e  inferri  polIc,quia  lic^t  iam  tu  debcatur,  nihildu  tamen  peti 
poceft.  Acqui  non  eadem  dubicandi  caijlTa  efle  pocuic,li  deconditionaliquo- 
que  obligacione  lulianus  craAallec.  Neq.n.  cx  c6dicionaIi  obiigacioncquic- 
qua  debecurnifi  exiftence  demu  codicionc.  Quo  'gicur  colore  inccnderet  c6- 
ditionaliscteditor  ctiapoft  implecS  condition^  xftimari  rem  debcrccxdic 
i  itcrpolit^  ftipulacionis?  Nulloprorfus.  Igitur  qucmadmodum  in  conditio- 
nali  Itipulatione  non  eadd  lacio  dubicandi  fuit ,  quq  in  obligacionc  conccpca 
in  die  cerca,  ica  nec  ad  eam  accommodan  debet  ratioilla  decidendi,T«fff 
mmalfeopeti  respore/l.l^a.mS>c  cu  quqricur,ciirobligacionein  di6  cercS  con- 
trada  xftimaciotie  qua:  cunc  fuic  pr.ccif^  Ipedkari  oporccac,non  illa  quac  ma- 
iorminorve  fupcruenic  fiueincerpellauonis  ccmpore,llue  litiscontcftatae  aut 
rei  iudicand^,nonelTetracioilIaidoneaquiacodemudicpcti  rcspotuit,  a- 
lioquidicendum  ellct  obligacione  purc  concrada  t6pu$  mterpollt^  ftipuU- 
tionis  fpe(^tandum  fore  quia  i.im  lum  agi  cx  caftipulatioi.epollct ,  quod  ta- 
men  nemo  vnqua  d'xit:(ed  ad  aliam  rationfi  recurrcndu  crit,  qua  Celrus  tra- 
'  dic  in  dJ/t  Calendis  n.  d  .de  re  tud.  quod  ^ftimandum  quidque  lit  cx  eo  tcm- 
porequonouiflim^  folui  potuicObligatione  autf  in  diem  ccrta  concepta, 
ccrtueft  nouiflimaeiusdiei  hora  definercpofle  folui  ex  conuentione  quod 
ea  die  dari  debuit,quin  poft  camdic  feraoblatio&  folutioeft  :Quod  non  li- 
militer  dici  poteft  cum  oblic^atio  purc  contracla  fuit,  aut  fub  conditionc  quJC 
'extiterit,  quia  noco  miniislibcrueft  promiflbri  foluendoqnandocuq',  fatif- 
faccrc  couentioni  in  tcpiisvfqi  litis  coteftat^.-Qu^  rcs  facit,vt  in  ^llimadarc 
debita  extra  cafum  illu^quo  dics  certa  adieda  eft,tepus  litis  cftteftatar  infpjci 
"dcbeaccciari  moraexcrauidicialiscotcftationfi  praeccflerit.ni/i  ci\m  a(Skionis, 
nrftitut<j  qualitas&r  nacura facic,  vcno  rninorfi mor»  qua  contcftac'onisra- 
"tibnem  haberi oporccat  propcer  bonS  fldem ,  qaod  non  nid  in  bon^  fidei  iu- 
dicij  ;contingit.  Eaq;eciS(cnt$tiaeftracionis  iliiusqu?  apnd  lulianu  lcqui- 
;Wta/i0f^fnni  capMo  #r#/.ld,h.pcoculdubio  fibi  vulc  lulwnus,  Rei  ^milTbrii 

capcio^ 
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cadtionem &  dainnTiiii  forc  fi  ita ius  conflicuerecur ,  vt  cx  di«  int^r poiitjc  fU- 
pulationisarftimari  reni  oporictct  qnjc  indicm  ccrca  conccpta  fwliet,quan- 
dtx^iiidem  dics  non  pro  lupulaiorc  aducitur ,  fcd  pro  promillorc  vt  toturn 
intctmcdium  tempus  libcrum  habeac  ad  roluendum,ncc  antcquam  dies  ve- 
nctit  vrgcri  ad  folutionem  pofllt.  Promdc  nullaratio  cft  cur  ad  cam  albma- 
cioncm  dcbitor  condcmnctur  quac  maiorfuitantequamdiesvenirct,  licut 
nequecx  contrario  Iiberaretur  dando  ^ftimationem ,  qu;c  aut  ibpuJauonis 
intcipoiitr  auc  mcdio  tcmpote  minor  fuillet :  quia  imputari  eipollet  cuv  eo 
tcmpore  non  iolueric ,  ciim  h  foluiftec  libcracioncm  confequi  pocuJlIcc*  Vn- 
dcficri  necellc  cftvcid  ccmpus  fpedari  oportcac  quodiesobligationis  vc- 
nit.  Non  aucem  (imiliter  poftis  racioncm  JlJIam  aUoejum rei  captw  erit  lic  in- 
icrprccari  vc  rci  tapcio  fucuia  lic  fi  in  aeftimanda  rc  qua-  m  diem  debita  fiiic, 
aliud  cempus  infpicias  quim  ^uo  dari  rcs  dcbuic.puia  mor^ ,  auc  Jicis  conte- 
ftat? ,  aut  ici  iudicandar.  Poftct  enmi  id  ^quc  ftipulaton  capuofum  ellc  at- 
quc  piomiflon  li  ab  eo  die  quo  dari  res  dcbuillec ,  zftimacio  dccrcuiilci: 
Ciimcamcn  uoftquam  dics  vcnicfifolucum  nonfujc,  mcLor  clle  dcbeac 
tondicio  ftipulatoris  quam  promillorisin  mora  confticuci.  Ex  quo  magis  ap- 
parec  verum  efte  quod  dicimus,lulianum  in  dJ.^HottejtCyim  aic  ipc(!iandum 
cllc  cempus  quo  dics  obligacionJs  venic , ica  Icriberc  ad  exclu/loncm  alcerius 
cuiuflit>cc  cemporis  non  quod  fcquacur,  Jfed  quod  prarccdac  diem  ilJam :  Ciu 
confcquens  eft  vt  de  conditionali  obligacione  tra(ftare  non  potucrit,in  quanx 
fciljcctnonpoccllvlla  caderedubitatio  dealio  cempore  inlpicicndo,  quod 
condicioniseuencu  ai.ceced.iC.  Quemadmodu  neceiquifub  condiDojiedc- 
buic,impucari  vnqua  poieft  cur  antecondicionfi  exiftent^  non  folucrit.  Cun\ 
ctfi  fbkulIecLbetari  camen  noiTipocuiirec,nulladu  videlicecnacaobjjgacio- 
nc,quic  pcr  folucionc  penmi  poCkiti.i.JItpu/atio  tfia  }8.  ^> tntercerta.de  verb. 
9bltgat.<^^^\\x  omniu  ignoracionc  FntnctfcHi  Hotomanus  IliHftr.^u^.iG.lxx- 
liani  locum  quaii  corrupium  cmcndauic  in  illisvecbis4</ro^»/;7  ret  captioertty 
cxiftimans  legcndum  elle  altocjHin  aUhs  reipa^Ito  ertt.  Prorfus  infulsc  &c  im- 
probabiliccr,vt  Come^rarii  /ib.i6.cap.6.(-r  ^^luuhas  a  nobis  coprobatu  cft. 
Na  qu^  nos  in  Conicduris laciu>  tradaunnusjin  hos  hbros  trafcnbcrc  nolu- 
n^us  nifiquantu  nccclle  cft  yt  pragmatico[u&  iutcrprctu  ctioxesdetegjUi|^» 

E  RR  O  R    S  EX  T  V  S.  ^ 

wDt  dfiimtifftU  n  fntra  fidtiujforem  etHt  fui  certM  eUe  d^rt  debkk. 

V  M  qois  mcrc6  in  die  ftipulatus fideiuflor^  acccpcrit,  placet 
Africano  in  i.cum  ^uit  n.  De  ob/tg^  aRion,  cius  teporisincii- 
dam  efle  .Tftimauonem  quo  fatiS  acccpcrit.Quod  tamcn  qua 
racionem  habeac  cam  obkuru  &  di/ficile  cft,vc  non  lic  cx  pra 

gmacicisauc  interprecibus  fiue  anuquiofibus,  fiucrcccciori». 
bus  qui  cxjftimcc  vere  iddici  poire.Noii  cnim  probabile  eft  quod  difficulcacis 
diluendx  giatia  Accurilos  tencac ,  aiiud  iurisin  fideiuflorc,aIiud  in  ca:cc- 
ns  perfpnis  obcinerc ,  ciim  diffimihcudinis  ratio  reddi  non  poflic :  Ccrt^ 
qui  aliqium  rcddideric ,  nemo  huculque  fuit.  lcaqueincam  potius  lencen- 
£iamfei8omnesdc£uendunt,  vt  quod  Africanus  re/pondit  ad  eum  cafuua 


coSgafta[rtddbcat,quofi<deiullbr  acceptusricpoftcaqtam  obiigadonirfeiiii 
cipahsdie^vcnit.&cenini  plerumciuc^i  vtqui  addieru  non  ioiuic  (iad 
iutioncrn  vr^catur,ncc  pecumam  nabeac  m  iiutnerato,olfcratfidtfiiilIbrera 
quoconteiKusin  prapfeiiuacum  crediodt  non  rccuretdifleitciji  aiuid  ccm^ 
pUscifad»oncni.  Quodctlitf  cnKhiQpMtite^dAfn^in^^  inig^liha/f 
CioneiiMindA^^id:»iteljsMpusquo#i»ab)igaaoius  veiift,an  quofii| 
d<ltifltei^<t?gtj^*ft^fttoi  ft^  iit4crccpQisrM  cameiiRUfiifl^ 

qaaMiiili^lpittMCW  mercisifi»^  cuiufliv 

becprttiwftpcii^eemlporefic.necin^^U^^  dics,rediti  6nguia  pro? 

pcmodamtemporisnloircncamtKetur.vix  hen  meo  iudido  vmquam  po-». 
ccftjVtcadcm  rit2citnriacjo&:  eius  cempons  quodari  merx  deboic  &  quo' 
dacus  eft  fideiuiroi:  ni(i  proponas  eodcm  dic  quo  dari  nicicem  opor^ 
cuic,hdciullbrem  pro  nierce  datuni  ellc-qiio  tamen  cafu  tidiculum  fue- 
cic  qu  crere  in  hoc  an  illud  cempu^in^d  oporc^ac  Gilm  mmcpe  Gempu» 
vnum  &  Mctn  fitr  Ad|ui  wigaeione  principali  in  diemilMiLLpta^^g* 
di»miis  vique  ade&  pfifc^s^nr^fdlNUlll^efle  cftimationem  Hlitn  i^ifW 
ipfo  dic  fiiiit  vc  nulfe  pfoffilf  auc  ^racccdencisau^fiibfcquentis  temporis  r^' 
ciobal>cacui  Mulcomttgo  jnceteli^n  t^ludtempus  Irnipicicucium  eliedl^ 
casqiio  d^es  obligacioni»  venit,an  quo  fiddulTbr  acccpcus  cft.  Cum  nec 
alicerqui-ibop.ilGCuscHepbflflCquamfihuius  &  illius  temporis  alia  atque 
alu  im-ric  (j^ibmaiu).  Ncqjie  hoc  interpretes  ipfi  nccarent,nifi  pro  vcro 
ccrtoque  habcrenc.f  iliitione  ad  diem  non  fadtalic  inipici  debeie  tcmpus 
quo  Iblui  mcrx  debuit,vt  nihiiominils  au^a  poftmodum;afftmiacionc  Ct' 
quenti8^tfimi»mpocisratiohabeacar,quodnd5)iam  ncg^nimns,^  ecumM 
immnt;gamm.Sed&meilIudmaximdiiiouec,quod  fideinflbr  nequein  iijr 
riorem,nequein  altamcaoliam  acdpipooeft,qUkn  dcbicor  principaIis/^4 
^^.§M/ttdkh$f»i^^Jfi/^m7oS-fin§4$^f4ff'*6,iU  fideinjfw.  Viderfc  auti 
aon  poftum  quomodo  fieri  qticac  vci  ne  in  dutioretn,vcl  aliam  caulTam  acce 
pcus  videacur,ii  obligari  ciim  dicamus  ac^  rrftimacionem  qu.r  Ciini  fuic-cimi 
acccpcuseltVtiqueenimconltat  in meundamercisdebit^  xftimacior.e  ad- 
ueiliis  cuni  qui  fiieiuftbrc  dedit,nuniqui  nuiloque  cafu  IpedVari  tcpus  quo 
facisdedent.Cur  ergoin  fideiultbrcfpe^^^abicur/Ethenimcadc  mprx  eft  de^ 
cuiusscftimadoneautidebitoce^nca  fiddulSxe  pcaeftaiida  tcaAamus,al^ 
teracamenatqucalceraacftimadoeft^  vei  nitmo  vnoalcemtca  ma?or  aut: 
minor  proponactir,ficucdici  fi>kc  m  precio  emptionis  l^aEtS'  ntmenu  f£ 
«Mtfr.«iM^.Ind^ue.nimimm  nc  vc  cum  meix  dcoccur  qnx  fua  die 
foluunobbft^aki^  tempore  quo  folui  debuicprotinus  fuccedat  «bliga^ 
cioxftimationis  in  locnm  rei  debitse,quoniam  mucaca  <jftimacione  fi  mcrx 
prxftaretur,  alia  rcs  prxftnri  viderecur  quam  qux  debica  ellec  Qoud  fi 
arltiinauon is  mutatio  inducit  diucrfitatem  rei  in  merce(quie  quoniani  rc- 
cipicfun<3;ioncmjnfuo2enere,magisex  precio  quaniex  corpore  ipib  a:fti- 
niacur,inquodiftert  a  ^ecic)quanK>  magis  «dmiacndum  cft  ^ftimatio- 
nem  qatr  alia  fit,aliamceiii  tfStt  Coaftquens  igitar  cft  vt  in  cftimanda  te 
debitacontrafidieiatiRMem  idem  Ccmpus  i^edari  opocteac,quod  ipeAni^ 
dum  eftcc  Ci  contra  debitoccm  ipfum^erecur:Ac  pcoinde*quemadmo> 
dum  obligato  in  diem  ceccftm  debicoTe  non  .  lia  qu^m  dos  pcarcis^  diei 
arftimntio  infpici  8c  in  condcmnadoDem  deduci  deberet,ica  &  quod  ad 
^deiuiToc^in  auinec,idem  ius  obiecuandum  cci^iiue  aQce,  fiue  poft  eam 
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dlem  autmadicoaiftmagnotempods  interuallo  acceptus  proponatur.  Ncc 
vtputo  auifquam  de  co  dubitarct,ni  Africanus  obftaret.  Qmd  ergo  ad  Afii- 
canu  rc(pondebimu'?  Id  quod  nos  docmmus  liif.i6.Conieff.cap.io^celVc  nega 
tionem  iii  iUis  vcrbis  tptofattt  4rfr^m>,lcge(Ji'imquc  r.on  ^ho  fuis  aecepenf^ 
Vt  &  idcm  Africanus  non  di/Timili  loquendi  iormuJa  faibit  in  /.  homtne  37, 
l>jnan(Ut,dJhm4ti9  emiMtU  temntlfU»iu<quof%kimipt^on  *jM»Mtw re» 
fiui  rfi<N}il;ilm>1l|ifciii<iwWil  iii^  apcruflunaijQI 

Siaindi^  ifiij^i  IWf  tiiiiii(lriuifc)rawai  a£cepit,dtu  ceponsiBean^ 
t  tfliriiirjiiiMt^Pii» iMfmm  ^  ielui  ei  conuendone  rcs  deboh^qDO 
creditor/atitacccperit,nitnirum  qnia  fideiu(Ionaobligatio  tiiiq|QMtiacoejf> 
iocia  (cmpcrreferendacftadptincipaIem,cxcaqucintcrprctationcm  accipc- 
redebet.  Acfan^nullo  cafurcpcnas  ni  ^llimationc  ineui,da  fpcdilari  tcm- 
pus  incerpolic^  iLpulationis  niii  cum  ^puiaiionis  vesba  iicicrunc»  vtiA.il 
fiutdMmComtUimtitmiii^DMnmm. 

ERROR  8BPTIMY& 

■>    ,  .  « 

Ihdl/fm^mmhfSrlfeaniMtttkBittifkmKd^ 


V I R  V  N  T  iam  olim  cx  intcrprctibus  oui  in  hac  qu^ftio- 
nc  quam  nostra^lamusDc  incunda  rei  dcbit^  qftimauonc, 
di(lmgu6du  dixctint,an  mcrx>id  pil  talc  quid  quod  in  gene- 
rc  coni*iilac>an  /pccies  ceru  debeacur«Mercc  namcjue  dcbita, 
m  bon^  quiiem  fidei  iudiojs  fpedUri  tcmpus  rci  mdicand;, 
iniloftiaverb  tipiistitiscQiKdbntcx/.«i^i>ulriiii^^ 
i,vmim^l>Jift^and,imAk^iJhtlt4ii  Duummtd,  li^  i^ff  ventbtnm 
J>JtMn.empt.Si  verb  fpecies,non  nicg  itebeatur  tam  in  bome  fidd  iiulicl|s^ 
qolkm  in  lhiais>iii%kicndiim  e(Tc  tcmpnsiei  indiduul;  Ci  tum  res  cxccc,ant 
morcis,n  antc  (cntcntiam  ipecies  illa  pcrierit  ex  Ijpen.DM  cond.tritic.c^uzm 
cu  rupciiotibus  cotKiliari  non  aliter  pofle  cxiftimarunt.  Quam  fententia  cx 
-  reccntioribusquoque  fecutus  eft  lacob.CMiacius  ad  Africanu  m  l.mercis  20J, 
De  vert.fgmfSjiftx.  poilea  ab  ca  rcfiliciit  trail.Z.ad/.honune  37.  d  .nuidat^cc 
long^  aliter  iim§mmtMitifi.^9ufji6x\iaa  adicgt  illam  penulc.  quam  fibi  ckh 
ftait  vjd^bat»hQc  vnuti^  lefpondct  ttaAeri  11/6  toCo  de  bomine»  niii  {jaod  ad- 
St  flP0n»i,apertd  in  cocaecatiens.  Nonji.tradatVlp.de  homme  mcctno,  ctt 
att  Ipeteidttede  lempus  condemnationis,(ed  in  ca  tantdm  parte  qu  ;  cfl  de 
Bwctb  tcmpore  ini^icimlo.  Hnios  ver6  difiba^^ 
8c  merccm  conftiQiniK  ,  radonem  illam  adferunt ,  qu2»d  merdum  ptecia  & 
£acili(ls&:  &piusmutcntur,qu2to  fpccicrum.  Quodec/iitacft  ncgaritanAen 
nonpotcilquin  fpccicram  quoque  preciapro  locorum&ccmporum  diucr- 
Gxzicy2ncni\xil.preciArernmCyi>.adleg.pdctd.  Neque  ruxfum  hoc  ad  rcm 
pertinec,quia  cocics  mutatam  ^macioncmelieponcndum  eft  quodesqu^ 
litQranbocatttQliidtempmadiremxiHmindamfiiteio^^  Ecvc^ 
m  poidlbscdiiluiftbabtiatis  lariom^utprudentaie^^ 
^Suenire.Nam  <|ift  ratioocs  I  nobis  albtae  ioM  in  fiiMiiofflias  ad  proban 
jfciniadiqiiihiftiipigdi^i^cftiii  dcbfWtBinfa»  litit  coateftat^ tn  iia 
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vero  quaf  honx  fidei  runt,ctiam  tcpus  rci  iudicanclae,ade6q',  mora  vtro  tcpo- 
repluris  res  Fuit ,  cas  ccrtum  efl:  perindc  locum  habere  liue  n;erx  liue  fpcucs 
ex  cotradku  quolibet  aut  bonx  hdei  aut  i\ti^o  debeatuf.  Deindc  aperta  funt 
in  hanc rc  verba  le^ts  vh.^.de  condJrtnc.c[\ix  quod  de  nierce  vt  puta  vino,o- 
leo&frumentodixcratjiiobijgationi  diesadiedia  non  lit^dcben  a:ftiu^,atio* 
nem  quifucrit  tcmpore  l>tisconteftataf,rubijcit  in  alijs  quoquc  rcbus oni- 
nibusperinde  obtinere.Na  qui  cu  lacoho  Cutacio  d.Lmerctj,eaiu  adietlio- 
iiem  rcterre  volont  ad  citeias  res  tTumcnto,vino&:  oleo  limilcs.'.  qua:  mct- 
cis  appellacione  co/ittneantur,raciunt,meu  iuJicio,  parum  rubtihter,  cu  ciii 
tacente  lureconfulto  dubitaturus  ncmo  tueiit,quin  quod  de  truir.ento,vu;o 
&  olco  d;cku  dlet  cxtcns  quoq",  meicibus  conueniret.  Scd  &  Ahicanus  no- 
fter  in  d.l.hominem,traCi3.us  dc  ibpulatione  ex  qua  homo  no  m .  rx  debcatur, 
an  no  apertiffimc  fcribit  lei  qua:cxftipulatupetitur  xftimauonc  refcifida 
cllc  ad  tempus  hcis  conteftat.e?  At  omnm  aperti/Timc  diftin^ionem  hanc  iin 
pugnat  Vlpianus  in  /.}.§.»«  hac  D.commod.wbi  ait  non  folu  in  cxteris  bona*  fi 
dei  iudiciis,fed  etiam  quod  erat  confequcns,  in  aftionc  commodati  rftimari 
dcberc  quanti  res  eft  ex  tempore  ei  iudicandff,  quamuis,  inquit  in  ftridlis  tc 
pus  iitis  conteftatx  fpe<5bctur.Nam  llcut  his  vcrbis  tam  elarc  docet  diftieren- 
tiam  qiuE  hacparteeftinterjudicjabonafidei  ^  ftrida,  vt  niliil  dici  pofllt 
m.inil:cftius,ita  faten  Jum  eft  a.l  illum  ctiam  cafum  rcfirrendam  efle  diftcren- 
tiamquoQ)ecicsdcbeatur.  Nequeenimmerxcaditin  commodatu  mii  tor- 
tc  dicisSc  oftcncationiscauftIi,vt&:  cxtera:  res  omncs  qux  in  pondere,autnu 
mero  aut  raenfui.a  coi ifillunt,vt  fcriptum  cft  in  d.l.^.^.vlt.(-r  I.fe<f.  Quo  argu 
rnCiito  iam  ohin  Bartolus  poft  AccurJtHm  vcterem  liiam  diftinc^ioncm  quam 
nos  nunc  refellimus,  no  infabtiliterrefutauit.  Vnus  tatum  iuris  locus  cftqui 
interpretcs  iftos  fcfcHit  vt  ad  commcntitiam  hanc  diftin<flioncm  neccflaiio 
confugiendum  putaucrint^Is  cft,vt  diximus  in  d.l.penult.  De  cond.tritic,qu:Lm 
condidi.onem  illi  generalem  efte  volunt  ad  omnes  bonq  fidei  ftridtique  iuris 
a<jtiones,&:  in  qua  tamcn  rei  iudicatae  tempus  fi  res  cxtct,  fin  fccus  ,  tcmpiis 
mortis  fpe(2:andum  elTe  Vlpianus  eo  loco  fcribit,  Sed  quan^  alia  diuerfaqi  lit 
illius  lcgis  (cnt:entia,in  fequentibusoftcndemus.Qucmadmodum  autemple 
rique  interpretes  m  cocrrarunt  quod  fpecjcm  dcbitam  a  mcrcc  diftinxerut, 
in  noc  aut  illo  temporc  (pedlando  ad  incundam  xftimationem  , ita  videntur 
mihiquotquot  funtlabi  contrario  errote  in  eo  qiiod  al;a  cx  parte  diftcren- 
ciam  qui  inter  fpeciem  &  mercem  pereuidenscft  non  agnofcunt.Nam  ciiin 
(pecics  debetur,fiue  ad  certam  ^jem  fiue  interpcIlatiQnis  aut  contcftationis 
t^porc  folui  debucrit,nec foluta  /Jt, quadiu  tamc  cxtat  ncc  detciior  facl:a  cft, 
ipfa  pi  rrluu  ueber,  non  eius  .-rftimatio ,  hcct  fa<fla  ht  vilior  ^  minoris  x- 
ftimationis:aliad  cnim  cft  ficri  detcriorem,  aliud  viliorcm,  vt  proxinio  capi- 
te  diceinus-.necaliter  vnquam  recurrimus  ad  prxftandam  pro  Ipccic  xl^ima 
tiQnem,auam  l'i  fpecies ipfadaci  nequcat  fiuc  q  ic^d  extare  deficrit,fiue  qubd 
^etcrior  ra<!ia  faciit,fiuc  qu()d  in  dominio  fit  alterius,quam  promilloris.  Ni- 
mirum  quiaquod  homo  aut  fundus  hodie  pluris  minorifvc  cft  quam  autea 
■fucrit ,facere  nonpoteft  vtaliushomo  aut^ius  fundus  exiftimari  debeat, 
iiuamqui  dcbctur  ,  ciim  in  indiuiduoconflftat,necrccipiatin  fuo  gcnerc 
funccionem.Quod  enim  philofophi  Ipeciem  vocant,noftri  genuSjquod  illi 
indiuiduum,r.oftri  /pccicm  appcllant  Denique  rpccicsquasdicimiisnon  x- 
(limamur^predoj/cdearuinpretia  cx corporum qualitate  ex  couditionc. 
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DEC  AD.  X  VI.  ERROR  VII.  ^ 
Lc^t  pro  temporum  quoqiie  &c  locorum  varietatc  conftitiiurttur  ,  At 
ct\m  mcrx  deDctur  ftatim  atque  dcllitpofte  foluiex  poteftate  6tiure  o- 
•bligatioius,  eiufque  arftimatio  immutata  eft,fuccedjt  loco  mercis  a-fti- 
inacio  omnimodo  pr^ftanda,liue  creuerit  a:ftimacio,liue  decreuerit,quia 
ciim  merces  omnes  in  genere  con(iftant,&  merx  quxlibetin  fuo  iiloge- 
nere  tun^Vionem  recipiac,c6fequens eft  vt  li  pro  tricicoquod  hiicdecem  au- 
reorum  quo  temporc  folui  debuit,alio  tempore  quo  qumque  auc  quinde- 
cim  aurcorum  elt,itidcm  triticum  folui  poftec,aliud  fanc  quam  quod  debicu 
cllet  (olui  vidcretur.Itaque  exmulauone  arftimationis  iplius  quoque  mercis 
debitx  mutatio  inducicut,qu.T  facit  vt  neceirari^  pro  merce  arftimationc  de 
beri  prxftariqtie  oporceat,nc  alioqui  iniuria  fiat  vc  promiiroii  li  a  lbmacio 
crcueiiCjiuccredicori  iidecreuerit.Quadc  caufla  videas  lurcconlultos  quo- 
tiesdcmercedcbitacratiiantqua:  folutanon  ficeo  c6porc  quo  foluidtbuir> 
tra£^areccjadea:ftimacione:vcintelligamuseuqui  merccm  daie  obli^^atus 
fuic,nec  deditjCum  oportuic,numquam  condemnaridcberead  eam  mcrccm 
dandam,ied  lemper  ad  pixllaiidam  xftimationenv.quod  tamen  iimiliter  in 
ipecie  dcbica  non  nih  facuc    ridiculc  facere  iudex  poflit,  t.vlt.C.de  fidetc.li' 
^m.fcdua  demum  li /pecicsipfaprxftari  non  poflic  aucperrerum  nacuri, 
vc puca  cu  pcrempca  eft  l.fi ferHUTn^\.^.fe<ptUMr.(jr  §.  vlt.ne  verh.oiflM.zut 
pcr  concumaciam  pollcilbris  alienam  rem  inuito  domino  redncre  voTencis/. 
Jt  (iliofumtlias  15 . d .Jolut.matrim.  l.non  emm  9 .  d  .  rer.  amot.Uutor.S,  d .de  in 
/d/,iMrand.H\iius  vero  diftorcnti.r  cffe^bus  magnus  in  co eft,quod  li  merx  de- 
bita  fuic  fiue  puic  fiue  in  diem,nec  fjluta  eft,nihil  debicor  prarftat  prxter 
(limaciorcm  licctaliteratque  aliccr  incun/am  pro  conuentionum&:  ncgo- 
tiorum  diucrlicate:qu!aita  fic  vt  indcmnis  lcruetut  credicor  fipluiis  merx 
fuit  cum  dari  dcbuit,quam  eo  tempore  lit  quo  foluitur.Si  verb  Ipecics  debi- 
ta  riec  ftia  die  foluta  fLierit.qu.e  tamen  ctiamnum  cxtetquidcm  /cd  ita  vt  vi- 
lioris  pretij  (it,  quam  cum  fuit  cum  folui  debuit,licuti  non  poteft  recufarc 
credicor  quomiiuU cam  ipfam  fpeciem  accipiat  qu^  adhuc fcilicec  dcbetur, 
ici  in  damno  conftKuitur,cum  minoris  rcs  cft  folutionis  tenipore  quum  fue 
rit  co  dic  quo dari  eam  ex coriucntione  oportult.Quandoquidcm  li  cam  fua 
die  debitor  foluilIct,tanti  eam  tum  venderc  crcditor  potuiflec.Acqui  con- 
ftac  eum  qui  in  dicm  cercam  darc  aliquid  dcbuit  ii  non  dcdcrit  tanci  condc- 
nandum  cilcquanti  creditons  inccrfuic  cadie  folutum  efle  d.l.fCalendts  11. 
D.de  re  tudtcat.l.numis  ^.vetn  /i/.wr.Confequens  igitur  eft  vt  quantb minor 
reperiturpr^'/cns<j*ftimatio,tanc6  aniplior  fieri  dcbcat  condcmnatio  Ytcre- 
ditori  indcmnitas  prxftetur:Non  quidcm  lurc  ^ftimationis(ncque  cnim  dc 
a'ftimatione,vt  iam  diximus,qucn  poteft  cum  resipfa  fbluitur,qui5  ih  obli- 
gationeeft)fcd  iure  cius  qucduitercftpropter  diei  adicdtionem.Ideo  autf 
ponimus  /pcciem  dari  intra  cercam  diem  Jebui(?ep!uri/q>  eadie  fuifte^quo- 
niam  fi  aut  pura  obligatiofuit  aut  ^ftimatio  poftdicm  creuit,aliud  /an8  prc- 
bandum  eftiQuia  priore  cafu,id  eft  cum  pura  fuitobligatio,non  cant^  potc- 
ftatis  cft  moraquJE  per  interpellationcm  contrahitMrquatae  adiediodiei  ad 
Condemn;^ioiiem  eius  quodintercftinducendam,maximc  ficx  llipularic- 
iicah6vcc6tra<fkuftri^Voagatur.PolIeriorcverb  cafu,id  eftaudla  fpccieia:- 
ftimationc  fatis  hoc  ipfb prxftptur  prrfens arftimatio qu&d  fpecics  ipfa prq- 
ftaturqu^  lua  in  icipfa  qftimationc  c6tiDet,ide6q*>  nec  alia  vlla  codcnationc 
opuscl\,quod  in  n'.erccdebita  no  fimihter  cotingeret.Na  fi  mcrxeo  tcrcrc 
^r^ftaiccur  quo  pIutisciIcC;Cum  ad  ccrt4dicfcIuiaiucadcbuilIct>aIiuapio 


4oa  ANT.  FABRIDE  ERROR.  PRAGMAT. 
alio fblui  quodammodo videcetur.  Pian^  nuUa die  adieda  fi  ex  bon.T  fidei 
concradu  agatuf ,  bona  fides  cuincit  vc  nequc  morx,  ncque  lids  conuiUur, 
nequecondcmnadonisccaipuspizcis^  fpedan  oponeac  viodv^co  ttiiipo-« 
Kiesplunsfiiic,quiaMCttinpiis  pardie  vUimi  cftiii  qaod  conti»lnntt» 
cotlaTinft  vdaednt(eh»ioatmiU^i. fi Ptf  vtndntwmj^  Lfi  BmUt  jo. f • 
mm  ffr  fttndkmmiD.  d*  MQi9tt,empt,  bonz  6dic  iiquidem  cada  ^^190^ 
rem  interpBcauioagin  •dmitrir»  cniiociii  iMiUm  idiiiquitiiE  cecta,  4i«i 
adiflte' 


ERROR  OCTAVVS. 
ii ^i€iii  MitdviUir^c  umien  deiemrfUisfii» 

N  quxftione  ilta  de  ineunda  lei  debit^  qftimadone  pr^cipaus 
ferc  omnium  intevprecuria  &  pcagmaticorum  erroc  ille  cft, 
quod  non  diftinffuunc  viii^tni»  aih  decoCioc  (afta  iit  ces  quae ' 
aebacnriifid  qoau  nihil  interiit  ad  aini  caioni  qoo  ces  vitioc  ef 
^  (edUfiicch^accomniodantle^oinnesqiici^ 
fa<Sbadc&Mife,  Inquotamen  quam  abrotdi  1allantaC>cxeo  apparec  quod 
fied  facil^  potsft  vc  ccs  dcbica  viiioc  iitinec  umen  dctari6C A  cocra,  vc  dete-  - 
norfaaafic,neceomini\stamem  preciofior.  Finge  deberi  feruum  Pamphi- 
lum  qui  ex  die  obligacionis  aut  incerpellauonisdauduscfle  ca*pt.Tit,auce- 
lufcatus  Nemo  dubitat  quin  fic  detcrior  qui  dedit  cfTc  intcgro  corpore.  Et 
cam^  quid  impedic  quominus  Ht  preaonor,id  efl:  maioris  precij  qucm  cum 
dai:ideoaic,pccciisferuorum  forcaolspto  cempoce  v(qae  adeb  mOtis  vt  qui 
mocsceinpoceqiianaciisinteigecnonntiioencuin  anceis  dignusfuic,  nunce* 
fSua  c]aadiis&  ^nicacas  digpos  ficdocentitf  Econtcacib  bngr  hStiam  me- 
lioBeni^vc  patapantiopumuin^ureicitacfledocomocdum/cd  tamenco  cem 
pbre  quo  pi:cd4  rcruocamtain  finc  imminuca vt  fi  publica  auftione  «iiftcar 
nendus  (ic,  non  niii  cencum  aiireis  vcndi  poilic  qui  antcquam  pancomfmus 
auccomocdus  fieretjvendipotiiit  ducencis.  Dicam  fadtum  cum  efle  &:  mc- 
iiorem  fimul&:  viliorem,non  etiam  dccenorem,  Aiiud  igitur  plancc^uc  di- 
uerfum  eft  deteriorem  fierj,aliud  vilioiem.  Detenoratio  enim  ad  iplius  rei 
corpus  &  fubftanaam  pertinet,  vilitas  vecb  ad  zftimationem^uae  in  fingu- 
losdics  pro  lococom  &  cempocumyaciecatc  alia  atquie  alia  eQe  ppttft  ,  ear 
dem  licf c  manence  infciniccac^'  boniiace6c  qaalitateld^iieita  cde  «Miftac' 
cciam  euiidenti&s  ea  eo,qabd  fidemercc  agacur  non  de  ipecie^  fatenmr  om^' 
nesmevccm  po(Ie  ficri  viliocemujuam  camcn  iatendum  dft  non  magis  dcte*' 
norem  e/Hd  quiun  petitc  ^oile.  .  Quod  cnim  perire  nullomodo  poteft,  Qe« 
que  detcrius  neri  poceft ,  quandoquidem  nec  aliud  cft  ficri  qiiid  deceriu^ 
quam  ex  parce  penrc.  Merx  aucem  ideo  nec  in  totum  ncc  ex  partc  perire  po. 
ceft,quia  in  genere  &  quandtate  coniiftit.  Specieium  propna  conditio  ilia 
cft  vc&pcrireficdetenorcs  fieripoflinc,quiain  indiuiouo  conliftunc,  quod* 
llonpoceftnonpa:irc.Pcoindequod  quibuiciam  iurislocis  fcripcumcft  (pc^* 
ci^  (wbica  poft  mocam  detecioce  hStz  tedaoendamci&fldliiiiadboem  ad  (6* 
pos  mor«,vc  in  IfemdSdgrmMdritieJfmJkm  CgmeHmmm^^fdenmmtm] 
nanikaficipi6doncftq|aofiiodoabinteipc^^  omnibus 

•»  '  •     ■  accipi 
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DEC  AO.JXVl^RROR  Vni.  .  'iot 
4tacipi  vidcOkVC  /i  poft  monm  cAmtttio  ilecreucnc,canti  ^imari  res  dcbeac 
quanci  tiiit  cempoce  monr  edam  in  iudiciis  iiciClkis,  cui  afmodi  cfl  coiuiidio 

tricicaria.Nihil cnim Falfius cft  (iue  iurisrationeni  i.  {picias , liuc tot  iuhs lo- 
cos,  coca  hacDccadetotics  inculcacos,quibus  probatur  ni  coiitiachbus  ftri- 
^is  xllunari  rcm  pM-cisi  cx  tempofc  lius  conccltaC9,ncc prAccdeci!.  aut tab 
{e<}uencis  cemporis  racionem  vilam  haberiopoctere  /•  vimtm  u.  D.  df  rdf, 

mocsi  cft  in  iocNciifftcift»i]i£ad  pcrpccranditaibbli- 
giciotilim  tp fx  kgmi^,  Dir  ven^.«^A^4r.non  edam  ad  recinendam  aeilimt* 
tionem  qtutnnocz  ccmporcmaior  fuic ,  cilm  non  idcircb  ccBpericacftimatio 
elle  in  obligacione,(ed  rcs  ipfa  quandiu  prardaripoccd,  quamuis  long^  vilioc 
tacla  proponamr ,  dutn  nc  dctcrior ,  nani  cum  dcterior  rafta  ert,acqiic  ita  cx 
parcCjVt aiximas,pcriit,codcin  luic  cciiretnr , qi.oli intotum  pcriillct,  quod 
adhocvc  cotiusrci  xlbmationem  qu^  a- tcdetcriorationeni  fuit  prarfUrio- 
porceac.  Sicucenim  luillo.nodo  rcddi  vidccur  resqu^  vicccripr  ledditur /.3. 
SsS>»Wmmid.\Kz  n^c  cogenduf  eftctcditoccefdcbiccpattemince  ipfa,  pac> 
tem  id  vftimadonc accjpcrc ,  licdt non comio jsmaneactcsipGi in oUW 
lionc<^aetnadmodfim  manecerumedlintocompecemptacpcc*^  Ponntnaa 
iianlk]uc  moram  piKceififlc.  Itaque condemnabimus  ^cbitoirm  non  ad  eam 
«ftimacioncmquarnunceft  centporeliusconccfla.^,  fcdad  eam  qux  fuic 
morqr  cempocc « id eft  priurqiiam  rcs dctcrior  fada ellcc.  Quid  crgr >  i\  fada 
quidcm  llt  deterior ,  fcd  tamcn,  quod  ficri  polfc  diximus ,  preciollor  pioptcr 
au<SVani  pro  temporc  omi.ium  reium  &  fpccicrnn,  qux  ciulclen)  gcncris  lunc 
aeft  imationcm?  An  ca  xftimacio  dcbebicur  qua;  moie  cemporc  fuic ,  id  dl  an- 
ce  dccei  ioiacionem  quidem,fcd  umcn  viliorqu^  nuc  Hc,  An  ea  podiis  ouz 
iMik  maioc  cft  quamnisce  (aftadccecioc^  An  illa  denique  qux  naud  dopii 
nvnc  mak6  maiorcftk  fices  in  pciflinaiiia  bonitatc  ceddecccui?Qaad  ccg^o 
cecte  probabiliusdicipuioi  quodesnamq^  res  debica  poft  moram  ocrcmpca* 
aucdcceriorfadaeft,eademdebicorisraDo  in  omnibus  confticui  debet  quz 
ertec  fi  res  neque  perempta,  neque  decerior redddita  proponcretnr.  Aiioqui 
qnod  in  odium  moioli dcbitoris  iurcconftitutum  eft  vtrei  poltnioram  de- 
tcnorat  v.TftimatJo  ad  tcmpus  morx  leuocetur  dtQ.l.pen.  decond$£i.  trttic.  in' 
ipllus  fauoiem  recorqueiecur,  nemo  aucem  dubiure  poteft  quin  ^pecies  quae 
cdamdetenoc  poftiMtmBida  pluris  hodiccftqultmmonrtempdcenie*' 
lit,  longe  pccdofior  fatoca'<|AMcteri6c  tSeOtz  non  fuiflec  Quod  (atncif  ^ 
ob  cam  iorufliscaaftam  Vlpianusin4U^n«//.ptartemii/it,quia  leges  acc6-i 
moJari  6c  folenc  &  debenc  ad  eos  ca(us<|ai'fi«q(iendils  acddunc ,  flle  ver6 
rariiUc«cnic,vcpoft  deteriorarionem  res pluris  licquimancc  fuerir.  Car- 
tcriim  addcbicas  (pccicsduncaxac  hic  craaacus  pcrtinct.  Kam  cummcnt 
dcbetur,(]n<j  vt  lam  didum  cft,non  magis  dctcrior  ficri  qnhm  pcrirc  poteft, 
nunquain  ad  tcmpusmorx  reducicur  a'lUmattoli  tnticaria  codidboi^.cqnx' 
ftrid;aeft,agatur ,  quanuuixftimacio  mercis  dccrcueric.  Ec  ha:cperelcgan$ 
quooiie  meccis  &  ipccici  ditfcrencia  ei  addendaeft  quam  Ii0f||tic6^ius  c^ ' 
puciupcriocc  Quam  fiintecpccces&  praginadd  teneo^finmlB^ 
^aant^flaic,  viEoCcp^mocamia^  fiuc  oiccc^iiac  (ped^rilebiucriam. 
«cWwi^  ftriOo^d  ccmpus  mo^tikuxJtikifiSdt^^ 
i»s^*qaa  vnainham;te(n  aMCnnCur. 

...    ;  ,  •  Gc.  j.  *^ 
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Dt  eottdtdJom  tnticaris* 

■  • 

ro^ b  I  c  T I  o  n  s K  triricariam genecdoBeflle&cooip». 
ime.txammczaikmicsdtesamtiies  pr^rquikoiil  pecini^ 
nunierac  peca:urjciibic  Vlpianusin/- 1.  D.  dectidiff,tmm 
Sed  aiio  iai^  Ceafa  quam  vu%h  ab  inca;pietibas&  pngjDO^ 

cicis  accipiacur.Sic  enim  illi  incellig^iic  vcexomni  concca^ 
fiuc  boi^sefiJei  liuc  iXnCti  luris  fic  compctac  hcc  condidio,ac  proinde  vccon- 
di(flio  criticatia  non  minus  fit  bonx  fitiei,  qua  pai  cc  datur  ex  bonar  fidei  con- 
cractu  cjuam  llntli  iuris  ,quaexparcedacur  cxllipulationc  aliovecontraclu 
ftriclo.  In  quotaiiuiicui  cuidencer.  Nuniquam  enim  fcripcum  apud  lu- 
reconfulcos  reperjos  condiftioiie  CiiUauia  eum  agere  quiagicdepoliavel 
mandad ,  vel  empu  autvencUd,  vel  oomniodaci ,  vei  aliodeniouc  genere 
Qidnisqiutficbon^fidci:  necpoinde  {)oceft  defendivllo  cam  GORdi€b»- 
iMtn  criacariam  bon;  fidei  adUonem  eirc.  Omiies  enim  condi^bones  fiue 
generalem  appellacicMiem  Sc  natusam  babeant ,  oiinimodi  fimt  condidbo- 
ncscerci&cricicaria,quarum  illanon  nifiad  pccuniam  numeracam ,  hxc 
adc^ecerasresomnes  conipetic,  liuc  fpccialem  vc  condi<flio  furciua,  indc- 
bici,hnccaufIaobcurpem  vcl  iniuftam  caullam  ,  6c  al  c  fi  qux  (unc  /imi- 
lcs,  fiinc  llricli  iuris,  nec  vUam  ex  bun^  fidei  iriccrprctauonc  pi.cliatio- 
nem  aJmiitunc.  Non  fum  nefcius  adionesomnesinpetfonam  liue  bona: 
fidei  finc,  (ioe  fkndd  'iiui%/iiK  arbioari^ ,  coixijAiones  appellari ,  propceiei^ 
qabd  veietes  condiftionem  pcodenumiarione  dicebantqiiam  iii  omnibos 
a^tiombotperfunahbus  pczcedeieopoctebat,vtIaftinianusrefenin$.  ^ 
ftSMmuJnflitHt.de  dHio».  Sed  condi£Honem  triricariam  cum  didmus  noii 
Umad  veteris  ilhus  denunciationisvrumre{picimus,quara  cercum&no- 
minatum  adioni.*: perfonahsgenus  (ignificamus,  vcexeo  apparec quod  rcm 
fuamexhaccaullapeteteneuio  potelt  nillex  certis caufis,  vehmcjc  caufla 
furciua vel de re  mobiii  vi  anepta,vt Vlpianus ait  in  dt£l..  Itgei-  $.  vlttm, 
DecondiQ.tritic»  Id  enim  ell  quod  dici  iblec  nemmem  remfuam  condi- 
cere  prxterquam  a  6ire  aut  saptore  qui  fiir  improbior  tSk  didtur  /«gr,  xr^ii 
fii^.§.  fui  yim  fMM/iiiD«  d^ffmdmi*  imiff,  duonam  iblicetoaioieci^ 
pcam  eft  vtcpndici  eis  poiCt  qu5  pluribusa^kionibiis  teneamnrilvMMi 
l^vfHfni0.  ^mmitdf^fd  cmt4Lf^i,.Z),c§ndi£}.fiirt.  Ec  umen  ncmo  nefac 
poile  ddminom  agercdepofiri  commodad,  &  aliis  kuipfmodi  aftionitmi 
bonx  fidei  &:  in  pcr/onam ,  vc  rcm  fuam  repofcac ,  licet  non  ranquam  fuam 
icd  Canquam  ubi  dcb:tr.m.  Neque  enim  rci  fu^  dominium  amilicqui  cam 
auc  depofuit,aut  commodauit,aut  locauit,auc  pignori  dedic  Ahud  igicur  c(i 
condicere  criticana,  aliud  vero  agere  dcpofid  vel  commodad,  vcl  pignoraci' 
riaa^botie.  In eamque rem  cenus eft peiclcgans in Lfifuis infciiuiu. yi.u 
i^.4ri2rf^.vbtPM|is  A^bitftCompetere  quidem  condidtioaeiiifiiain  ra» 
depofic(nomine4ednon^iM!Pqotoido)oa^  i^bniflum  fi^  nonc^-*^ 
nim  queroquamhoc  ipfoquvxl  depofitum  accepic  condi^ioiieobhgari ,  ve« 
rilm  qu(Nd  dolum  malum  admi  fericQuqd  ita  iitpanim  efudite  ieoerik  * 
jiia^ama  yeicrib)iaiiitt^  Yipiani  icmciOTmi^^qg. 
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-  DECAD.  XVI.  ERROR.  X.  ^of 
Ipenutt.De  con<l»£l.tritie,  inlj^iciendo  tetrpai;^  coudeinnatiom^in-. 
xftinundarcdebiia  quxper  condiA^^  criucaiiaiirpeutar.^^  duhcar 
xaca£bones  refcrenJ  im  &:  co.inSlandArh  cflequa:  bo.ijc  fiJei  fint,  v,on  eciam* 
ad  c.rteras  pertraheiidani  q.ur  (-dm  ft,iic>i  iucji.Cui  commcncocaulVani  lanc 
illud  «iedic  quotl  tiow  alicci  Hcii  pollccrcdiderunc ,  vc  islocus  cuni  c.rtciis 
coiilcntiac,  quibus  fcripcum  el\  in  jud;ciis  Itticlisri  dexftimantia  lequiia- 
tur  \ius  conteftacx  nd rei  iudicaadx  tem^ us (pe£Undum ci^CtLvmumii.  d« 
derekjeuiitJ^^iyjk  €tmdkathkj^,im  kM*J>,€mm§dM  bmm  m  D* 
mMnd^MBtkmiQ  propnum  ius  iudidorum  bomefidei ,  vc in  iis  fpedccace» 
)lui£lk'cetn(>us  rei  iudicandx  d^.m  hMc.  l^^fip^  venetiterem.  Lfipenlss  2i.f«  - 
eum per  veHdit§rem.D .de  a[hon.tt(iffjBlltctixt  Facendum  e(l  locum  eilc  pa> 
di/Hcilem  fi  quifquam  alius  eft  in  toto  lure.  Nec  fuilc  Jici  polle  quam lcn- 
tcnciam  aucrationcni  habcat  quod  in  dtfl4  ipenklr,  Vlpiaiius  aicin  condi- 
clionc  tricicaria  (pcLlaJuni  ellc  tcmpus  condcmnacioiiis,  nifi  cam  niterprc- 
tacionem  probcs  quam  nos  (cquenci  capicc,  ncc  improbabilc ,  vc  iiobis  qui- 
dem  videcur,aJFcrcmus.  Tancum  cmni  abeft  vcea  lexad  bonx  hdci  adLo- 
sies  fb|as  coanguftaodclSc ,  vt  nec  yicelli^  ^dQnodo  pofHc ,  fed  tanf 
lilQi  de  aAionibus  ftddis  qu|s  omMM  |  cilatione 

^ljpirientiii^il  efis  excipias  quibiMlm  «atfii|gl^jtf>ia^^ 
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o  c  V  X  M  V  s  luicii(que  qaid  iisns  obtiiieftt  fi  vti  deincae  » 
ilitnado  cceiiicit » tM  deoKuecit  ance  coDdanQatmieiii ,  iitit 
Jmerx  fiue  rped«^debeflciir  >     per  iidiaiiem  vel  bonar  Hdb* 
.vei  ftridU  iuris  pctacur.    rijpttAim  imm:  eft  quid  fi  ea  arlti«. 

inacionis  nuratio  fa^a  fic  poft  condcmnationem.  Nam  &  id  plerum- 
que  accidic  vc  polt  cem  ludicicam  pluris  minoiifve  rcs  fit ,  quam  fucrit 
Cempore  licr  lentcncir  ,propccr  moras  quas  iudicau  cxccucio  trahcrc  fe- 
cum  lolec.  lllud  vcrb pcimiim  obfcruandum  eft ,  nos  cum  dc  autta  polt  fen- 
tenciam  ^imacione  loaaioaur,eum  cafum  cra^kate,  quo  res  ipia  debica  non 
ctus  «ftiinacio  dediifta  uUiMondeauiaQcaein.  CodttteBim  ariKmdrioiiem 
quac  coepit  {eiiieldledeblc,jmonqiiam  eKpoftfiidD  cmicni  M  iliiiefcepi 
poile^a  neqne  inccemenci  cape»  eft  «g  dinmwtiopis*  Non  emrtf  iictrt  ves 
debica,ica&  reixftimacio  aham  atque  alii  recipere  poteft  ^ftimscion£.Vndt 
fit  vt  in  ludiciis  ftri^s  fp^demus  ei  arftimation6  qu^  eft  tempor&liDs  c6te- 
ftatx  pr^cisd,quia  ficut  ante  id  t6pus  no  xftimacio,/ed  rcs  dcbctur,5c  in  con- 
Ccftacionf  dcducitur ,  ita  poft  \\tt  conccftaca  fircs  debita  pra-fiari  pofie  dcfi- 
natjvcl  quia  per6ptacft  li  fpccie  fuille  proponas,vcl  quia  viLor  nuc  mcrxeft 
^tum  fuerit,aut  ctia  picciolior ,  ccepit  ab  co  t6pote  ;7lbmatio  fuccedere  in 
lodi  «ei  debic«,qiiia  quale  aiUtiq.qu]d  eft  ^im  peocuc  idnfii  cale  becat  t^ 
li  xftBiyttidebeciU,D.i<rf/»^quandoqi]id6nec^ 
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res  poceft  quin  adueHiis  VQnQendoncni  ladatii  videri  dcbeac,  iiou4qitB 
obligacio  ber  concetUcionem  coiicraAavuieciu: » quam  limul  cum  vetereM 
pnftina  oblig^tione  diflblui  ncce(Ie'eft » vt  prioc  qux  podcriori  cauinini 
dedic  ,  perimatur :  quum  in  iudicib  quafi  contrahatuc  /.5.$.  idem  fcrihtt.  D.  d$ 
fHtiLlahami^.  D.denouat.  Sic  igitur  concepca  (encencia  &  condemn;^ 
rionc ,  vt  ad  rem  ipfam  debitam  fit  debitoc  cordemnatus ,  (i  poftea  contiiv^ 
i;at ,  vtrcs  pr^llan  nequcat ,  ideoque  nccelle  (it  recurri  ad  prxilaiioncm  sc» 
Itimatio: i is ,  qua' aud>a  lic  vcl  imnimuta,  qureltio  eftcuius  tcmpotis  ratio- 
nem  in  a(bnun  ;a  rc  iubcri  uporceaL  Nodri didingunc aii  inccaquaiki- 
meftre  quod  ludicacis  exIiiftinianS  conftitudone  indnkum  eft ,  immucacio 
iilazftimarionisfiipenienerit,an  poftdSi.  Siintra  temDusconftttutum  »  noa 
dubicanc  quin  debicorisdamQoeastfs  cederenondeoeat»quia  cociusilliui 
tcmporismora  eft  impunita,cum  non  camciCulpaqH^exkgisbeneficio 
prraciicatur/.).  D.  de  vfkr.  Sin  poft  id  ccmpus ,  vomnc  omnes  augeri  arfti- 
macionisprxfLmJA-oblieitionem  ,  nonlcge  aliquaquam  protcrre  m  hanc 
rem  poflint ,  fed  iUatantum  ratione ,  nc ,  mquiunt  ,mclior  lit  coriditio  nio- 
roli  debitoris  poft  coi:dcmnationcm,quam  li  non  cllet  condcmn.itus  cx/.r- 
utdenter  iC.D.de except.rei  tkdic.Sn:  cnmi  £arto/uj,&c  poft  eum  catcrj  ad 
diG.Li.§.ia  hae.D.emmddt.Q^d  aiunt  non  dle  aogenaam  cofidemDacio. 
nem  ob  auAam  cx  iodican  tempocexftimarionem ,  ^o  adnicto  UbentiS 
m^Non  propcerieicriptiinii]ludAntooinoquomouentnr(nequeenim  pet^ 
rinec  ad  rei  debitc  acftimacionem,fcd  cantum  ad  acoefBones  nacurales,id  eft 
ad  firu^bis , ncqaeniiiiis  Co cafu  locum  habec  quo mora  pr^cefTeric condCi^ 
mnationcm  ,  vt  ex  vera  rc^ique  iurisrationc  marisquam  cx  Antonini  im* 
peracoris  mentc  Papinianuselegantcr  difputat  in  d.l.3,.de  vfur.^Scd  quJanec 
poft  elapfum  quadnmeftrc patior  crefceic  condemnationem  ,  tametli  cx  eo 
teropore  noua  mora  concra<fla  fit  obidquod  non  eftHicisra^um  ludicato. 
Katn  n  poft  nouam  iliafn  moram  cum  condeninarione  tun^bun  non  crcfdc 
obligario  pr  ^ftandar  cftimatianis ,  quantb  miniis  aeibet  ante  moram  1  Vt 
vef^necpoftmbcam  cteicerepatiaryCiconioocorqubd  pcrfeitenrii  qu^ 
irrogac  coodemnadonem  Hc  nouacio,&  id  qnod  ancea  debebacur  ex  contta» 
£hi  iiue  bonx  fidei  Hue  ftridoincipic  deberi  ex  iudicaco  /.  f /r.  C.  dt  vfktjm 
iudicJ.fi fHndum  i6.§xreditor.^  §^ pturts.  D.de  pigner.Vnde  fit  vc  esc  quoqoe  1 
vfu/x  deberi  definarc  qu^  ex  contradtu  aut  cx  natura  iudi^i)  bon^hdci  6c- 
beaiitar,ncc  ali^pofHntexigi  ,quam  qnar  cxiudicato  certie&per  legc  con- 
ftitutar  funt  Ltn  bond  fidet  ^.C.de  vfitr.  Dcnique  poftquam  iudicatum  eft  ni- 
bilquxcaidumfupereftynillquod  iudicacum iic.  Nam  Hue  plus  iiuemi- 
nusdeduftom  fueric  m  oondannatiofiem  dukniUnd  fiiic  quod  debebatnr» 
ittttd  ipTuro  ptaefinndfreftqnodci  iqdicatodebctnr ,  nec  pins  necmiiuls.  Id 
enim  lacic  autockas  rerii  iudicacammdL  §^fhiris.AtqM  H  ^maffotie  cv^ 
^ir  p«ft  £6dcmnaoon6  plus  p^ate  ^o^^Retur  debitor  condfoatus  qu^ 

2uanti  fentenci^  cfpore  rcs  fuiftet,plus  vaque  prarftarecquam  quancii  dcdt^ 
tu  cflcc  in  condemnatione.  No  enim  ficri  poteft  vt  re  ipfa  dedud^a  m  c6de- 
mnationd ,  videatur  iullus &  codemnatus  debitor ,  vt  fi  aliqua  de  cauHa  rem 
praftarc  nequeac,  ali^  pneftec  ^ftimaciojifc  qu4  qus  fmttSpore  rciiudicat^. 
Ponimus  (Iquidi  ide6  recutri  adpcxftauon^  ^macionis,  qu6d  tc  ipfa  pr^ 
lladnbq^,noci  pcr  ccBiwwacii  AtWnwi  yjnn  cafe  aliod  nnd  ^t/cd  pcT 
Jfjikn  wi^^  coiKiidopl  foct»fliiMSHcbi|>^;.^dtebnit 
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aliena5reperiatiyr,aut  Jam  euidus,qui proindeprTfftn  lu  •  non  ponTc  vt  de- 
tur,CJurquedoniniium  transttracur.  Nam  c<im  Hoc  ca fu  non  alicer  iudi 
cato  faastaccrc  poffic  debitor qui  Scchum  dare.id  dl  don,i::ium  c.us  trans- 
ferre  dcbuic.qijid  aliud  faciendum  fLipereft  niM  vc  arftimatia  prirftetur-Qu« 
lumporri)  «ftmiatio  nil]  qnar  condemnatioiiis  cempore  tun>  Quarenec 
dklingueihutfjfie^bdnaffidcnudicio.ancx  ftrido  iecaca  coudciii^I^aofit 
4ai«^mo<}ueca/averHfveftniluUmpl»usdeben  viCicx  mdicazo  cuiu  ea 
^etn  emper.autoiitr.s^i.Eaque  mihi  videtur  rentcnt.a  c(Ie  Vip.ani  iu/,ae 
fenHtnm.DM  condsQ^mc.z^\Tn  air  in  condiftioTTC  cnticana^uam  ftrii 
iuriilemperefteiamd  x.mus,lpeainJumdIe  compm  condcninacionis  ir- 
.  rogacxrcihoetnon  ,rrogand?,ne'aJ,ocii..-  pugnct  is  locus  cum  l.vlomU 
^*^rotqtjeah,« iefiibusmqu.busicT.pUMn  ^ft  ab  codetn  cciain  Vlpianom 
vludici.s  ftr,ais  ii  de  ineunda  rei  debfia-  <?ftih»acibnc  qtt.^iatof  rnc-aaf,--^debL 
iJr  tetnp«l,t»s  c«uetlatar,condeuniatfur  is  ver6  nun  quain,  ^^^^^ 

-«ttconirariumqu6din  eademh:|;tyy|pfa»hisfiibrid^  fi  homo  quipcr  con 
<lidbonr*Ti  triticiriam  pccicusfuicd*ctfreric,mortis  cempus  fpeaaVi'  ooor' 
xere.NaHV«^«i^  q.mque- lic  egd  /ntdhgo,ii  deceiTetrt        cu  demritX 
neiTi..Vllioqui'  nullo  fanc  cafu  heri  poccft  vc  mortjs  temdu^  iurpicucur 
,ABcemmmorviirVahquamp.^qc*ffi<refif  gimui^dut  rullrtn::  Si  nijjfam  celc 
^«ft^pfeaci  ifKef.pi  JiberdOurttMi  oirmi^nbdo  cV^iltihgcre^ilcc  prolnde 
iiw.  poilc  vc  condierfjn Hk^vlla  ^q^.ratuV  /e^e  ft- Ir^^H.^Je 'Verl,!/,/..  Sni 
mora.  ^hqua  pr^viemt ^'o.iflar  m  foIOm  rtrfciellir  t.bhcatJonem  euam  rJ 
pereoiptn  t>Jlf^rHuhf'^\:.^fejuftnr.  tfr:  iv/i.ecd./.prom.(Jcr  ^ncht  u./.proml 
{or  hoyntmi  iyD:iie 'pecHft.canfltr^.f^d  ttnm,<ix.iod  n.agis  clt  rci  illius  ca- 
iDechiampercmmafarftinrrtfoneilicrcrccrcm  ce-mpos  vfquc  non  cauidem 
rei,i,dicandar.^;3iti$  cT.ffttftatij'  ilrioft  n^6rafmA'^nteiuem  comclutam 
deccftecit,ob idtjui^  /fihnrrtrtr' 'detrttf'ntcef?ari6'  iuliurai^dum  daon  c6orie  ' 
snqMom'ariyfi«edeh«o/^iurifKihrttff  r76h'bofcbft  iudex  afftjmrfrc  reni  o.5 
rioivesz:it,twmoniht^^.i.v/twf.\ff  m  //r.V^rWW.Qubd  vtVque  falPo  drce 
retui  /i  moraste-mpuskVTrXtfVvtVlpianuslotjfiitutrpeclidiim  cftet.Quid 
cnimUcihasquamcasquoqueres'qux  extare  deflcrunt  arftimaic  in n!cch> 
co  cempofc  quo  ahquando  cxticcrunt?  Vt  contingit  in  adione  iegis  A 
qu.iic,&  ,n  condKf^ione  fbrtiua,cfc  quibus  requcnti  Decidc  diccmus  Vr 
vero  ct.am  perWnp«t  tti  tpcrefccrc  (fft,matiib,exeo  fic  qubd  ciuamuis  vc- 
re&natuialiccrf^rciTipta-fft^timcn  poteikte-iani  hnbetur  pro  adhuc  ex 
tante  ade6  vt  pcc,  pomditcc  iiori'ampli\is ^^eftarl^ff 7//.^;««,  ^.v/iim  4e 
-verbor.ob/tgaandccptiWMd  ctiaih^euenit  v^ ccrtis  caiibus  ctiam  Iruauum 
auJ  exearepercipipotuerunt  in  ccmpus  vfque  rci  Judicatx  condemnacio 
heridebcat/./«/i4;T«/  ly.p.^^^     z/W/f4f.Ergoquod  Vipianus  vultuW/^ 
l.penh/t.-De  coneLa.trtticX^ca^n  debere  quanti  resfuit  cempore  mortis  a-* 
liam  inccrpretationem  recipcrc  non  poteft  quam  vtita  dcmunud  verum  C\t 
li  poft  feinentMm  res  perierJt  Neque  tamen  indiflii  clc  &  gcnerahtcT  vc- 
ramarbiuor^rcpoftfenccntiampercmpta  fpciSbnduin  cllc  cempus  morci-]  * 
fed  vntitantum  illo  calti  cjuo  nulla  al.arauo  /ic  propccr  cjnam  eximi  dcbcac" 
leusabipfareprafftanda.quamcjuiarcs  cxcare  dciiic.  l  inge  mortuum  effc 
Scichum^ijuJeuamfiviuerecdaticamcn  Uon  polIec,fottc  quud  alicnus,a;  t 
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iam  cui^us  cdcc.   Curtiijainuseam  deb^ii  Stichia:llinia;ioncm,qux  qiio 
tempore  is  mortuusci^  ;r  ^.lorrnitquiim  tcjnporccondcinnationis  ,  cumii 
hodic viuercc,jioaaiiaquam quxcondcninauonis  tempotc  tuinec,debctc- 
cur?Vtiqueei)im  nemo  dixetjt  neri  quem  plutii  ob  hoc  folum  quod  litmor- 
tuus.   Sed  quemadmodum  qui  ad  honunem  dandum  condcnsuatus  cil 
quandiu  homo  extat  ,  &.daripotc{l  ,  nonhbccatur  dandoa^liimacioncn], 
qii^  iudicati  temporc  fuic  ,prj?icrtim  rihomoiilepliicisnunc  hf:^  quianifD 
acrtimacioncm  deoet,(ed  lionnncm  ,  quem  /i nunc4^ec,p{^icn(eni  quoqbC 
Jpiius  qibmacionem  daic  videcccut  ,ita&:  liominc  lilo,  qui  dUii  debuii  pcft- 
cmpcopoft  re^iudicacam  ,  li  pluris  fuic  mortis  ccmpotc  quam  coudciniui- 
donis,nihil  caull^  e(i  cur  a  J  ccmpus  icnccnti^  rcfeicnda  hc*flmiauo  ,  aim 
fi  iuJicaco  fadifa^um  fiiil^vt vi^or  ex J^ciLhi  yendicionc  prcciuu!  quod  ma- 
ius  fupcrucnillec , redigctc  potuillet.  .Qiiodli  quis  mirccur  cafus  ifto*ab 
yipianonoiiicaapert^ Jiitind^osfu  lle  ,  togiiare  dcbcbitcxcolikiuinlitK 
fiiille,  quodvcl  lolaipfa  caiiium  dui^rlitas  Utis.fupcrquc  hant  dtibncHo- 
nem  inducic.  Nam  cum  rcscxtat,  no^ eii ^uj^rcndum  dc  weftimationc,!!]- 
fi  ahquid  Ciz  quod  impediac  ne  pr^ftari  ccs  polIic,vt  CLim  ahcna  rcpcritur,  vcJ 
iam  cui«^a .'  idcoquc  cum  dc  rci  excantis  aiftimauone  pra:lURda  tradkamus, 
hocipio  iignificamus  cuma  iiobis  cafum  tradari  quo  les  dcbita  pr^ftari 
ncqueac  Cum  verocxtarc  d^liimicccll^in  recurrimusad  aeftmiacionem, 
/Iuetahsrcsfu!t,qu4:n IyxIic  cxtaict  darjpoilec  ,  fiuctalisqua;  dari.non 
pollet  tamctiiexcanjkpropoucrctur.  Cstcrumnoii  indcfitconiequcns  ,vt 
cadem  vtroquecafu  rauoKabcu  dcbe^t  ijncund^  a^ftimationis  rei  quz  non 
cx^ac.    Apercacnim  diiHmihcudinis  caulIaillacft  quam  nosnunccradidi- 
miis.  £c  fane  ii  poil  condcnuiationcip  cuii^erc  pofteta^llimatio,  nuilus  vn- 
quamlitiumfiniscnet.   Nouaenim  condcmnat^onc  opus  cllet ,  dcconCe- 
qucnccraut  potius  antecedenternouacorccftatipnc,,  atc|ucitares  abirctin 
infinitum.  ^^^^  ^ic  accida^  mfopc^ff^a^idum  jijiccciffirioetlypj^^ 
ecucid  fiat,ac  proinde  vt  ad  cQiidcmna^ou^s  tcmpy^,^-ft>in{itip,rcfj:racur .- A- 
lioqui  non  tam  prs:(;cdcncis  c^nd  maacionis  executio,qain^  npna  con- 
dcmnatio  ficri  vidcretut.Hoc  ipiiim  tamcn  iic  inteUigi  debct  fi  non 
ance  condemnacionem  poft  nioram  res  dcccrior  fa^la  fic.Tunc 
cnim  ad  mor^e  ccmpus  rcuocanda  ci^xftimacio,vt  Vlpiau. 
icribic  in  ti.Lpe/i.De  ciuus  /ciKtcntia&rationcjicctn- 
que  de  c^texis  qii^  hoc  (^apr^  dilputauimus^qui 
plura  Ccitc  volctjcgat  qua:  nos  fufiiHmc  iu 
hanc  rcm  faipfmuis  Qan^ 
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RVM  ET  <NTER.PRE-  " 

TVMIVRIS. 

DECAS  DECIMASEPTIMA. 

'  ERRQRL' 

Ractatvs  hicpercinecadcaquqaduciTiis  crrores  in 
LeipicciuT'     praginaticoru  a  nob  sdilpucacaruucDecadc 
Uipcnoie.  lain  enim  rjepiiis  dj.xinias  niceiprecuni  &:  pr.ig- 
rat!corurn  crrorein  celebctrinium  hunc  circ.vcputent  Iju? 
^♦»xbotixfidci  iadicio,fiuc  cx  ftridpquid  petatur,d<:  moraf^- 
^  'fJt*Cit,^t^\v\^(hfr\  d/cf^neper  ii  cerpellatJonCautiUfli-^ 

filitexJie  m(K<^ .«icmvfqtie'noj'Ul<>.!N..iin'<]cmfi.  ci  ris,  feJeiiam  (olu-. 
aonii^detaMdl.  t.intiVmeoccmpcrc  quo  *  uiJicacisadibhii.ndumd.icur.Qij* 
icccpciflima  5<«r/tffitraditioeft  ad  ^.in  hAc  l.%.  D  commod.  'Ciii  jauflaiii  illyd 
<lcditc]uod  lureconfulci ,  quibuslocis  tr.iClani  dc  ineutlda  rci.  dcbit.r  (^ft^, 
matione  nunc  hoc  irunc  illud  cciTipus  fptdtari  voTui)C  ,  ahvjuando  diem 
qaodatitesdebuic,obligacione fcdicec  indicm  ceuumf^h.Tgtij^  ijvY,^ 
puttAf  59vftt4r  feM.0^/r>4f  .aliquando  cempus  li  tis  conc|(uide;A  l^^lif^iti^t 
^krtkjnikliiJj9&,i>e€9MiSjr^     bminem  |7.i).iM«^^AaI  jquaii(io  <:on^ 
imaamms  Vt  fn  IftnJt  MifiAff.ifi^if .ahqdalifo  deniq^^  vtro  cempoie  plu 
OS  mfiBit4Ulfquo-mora  cohtradb  eft^jdut  quo^sincfmdemnacioncm  dcdu- 
OCUI^Vt  in  l.y^.ft pefvtfidinftrn  6cin  LperiUs  u^fxtim per  vcnditortm.  />,<i« 
^.m^i.Eigcegij  lan^  ihterprctcs  &  fubciies  riec:  iriiqui ,  (\  diis  p]acetj!|g»|iB^' ' 
Conciliacorcs  ,'qtnqno^Hpnidentibu.^tani  prudcr.ter  conftanterquc  pro-*/ 
dkumcll,dc  lioc  .lut  illo  duntaxat  tenipore  ipcctando  prp  ncgotiorum 
iudiciorum  vanct;ue  ,  fic  mtclligunt  vt  iiidjltnidle      omni  cafu  cuJufli-* 
bet  ccmporis  rationem  habcri  oporteaL   Ellft  camcu  tl  rtallc  (^uod  eo- 
OiBi  imprudentia;  paicctccui  U  fublata  iudiciorum  bon<^  fidei  ic  ftri£ti  luris  ^ 
^tfKmdaihdc  ti^tdni  dicateflt':  if)ipid.deberf  vgo  tcnipore  plj^it  lesl 
im  ^.«^iMae  p-i  liprafdi-<IHtii^'{»6r  intetpelladonem  contfaaaE ' 
^uclicisconteftatz  ,  aut  cci  iudicand^  t  poftetcnin?  id  ru/Hccre  ad(bpra 
dic1o50inncsii]iis  locoi  condliandos  iiiiihiialitida^c  iUinifi  vtconci- 
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riem.Sed iUud Ferre  nullomodo  polfum^quod  umpertinacitrt: onines  dc- 
fendunt  condemr.andum  elle  debitorem  morofum  quanti  plurimi  vr»quani 
resfuitadie  moix.  Idcnim  faciunt  non  folum  line  leee6c  lationc ,  lcd  c- 
tiam  concra  cas  ipfas  leges  quibus  moucntur.  Nam  nocipfo  quod  aiunc 
aut  hoc  aut  illud  tcmpus  fpcdandum  elle ,  auc  vtio  temporc  pluris res  fuic 
vcl  mor^  vcl  cor.denniaiionis ,  an  iion  ncgant  apcrtiflime  arllimandam  cllc 
remqua  ti  plurimi  mcdio  cempore  vnquain  fuit  ?  Curcnim  cxtremorum 
tempoia  (pc(^aridiccrent,  fi  tOLjm  intcnnedium  tcmpus  cxcludi  nollent? 
Dcniqucnie  illud  maxnnc  mouct  qu6J  ciim  m  praguiaticorum  &vuJga- 
nuniiijtcrprctum  ortj  iiihil  lit  trequei  tius  qu^im  vtdequanti  plurjmi  arlh- 
mauonc  prarftanda  loquantur,lurcccfrirulti  coiitra  nu/j>janidc  huiufn^.odi 
jrftiniatione  tra€lant,  r.ili  cum  vcl  dc  condidionc  hircma  diiputant  ,  vcl  dc 
lcgis  Aquilia:  adione.  Qiiarum  adionum  fpcciale  ccrtc&  hngulare  lus  cll, 
ASioms  quidcm  AquiLan;;  propter  vciba  Wis  qu.r  fic  conccpta  funtvt 
quanti  plarinii  homoFuitco  annoquo  occifusclt  ,  Fada  rctrorfum  aniu 
computatione,adoriprqllari  oportcat,/.<wr  /ex  n.D.ad  leg.jiqutlum,  Con- 
didionis  veto  furtiu^ ,  quia  fur  ex  cjiio  dic  flirtum  adnulic ,  morain  femper 
facereadeoquefurti  contniuaDoneturtum  quoqucpcrpetu6  admitterc  m- 
tcllig;Cur,/.i«rr/«r//«4S.$.i. D.i^r cojidUl.furim.    Qu^mquam hoc  quoquc 
quod  dicnnustei  Cii  fujrem  condidlione  furciua  vc  prxlUt  adori  quanci  vn- 
quam  pluvimi  rcs  fuic,non  vfque  adeo  generalicer  accipi  dcbet,vc  quanti  pla 
timi  rcs  fuic,a  dic  furti  commifli  pr^I^andum  lit  ,  fcd  tantum  quanti  pluri- 
mi  fuitadie  litis  contcftata:  in  dicm  vfquc  condemnationis  ;  ncque  enini 
egrcditur  rctrorfum  iudicij  accipicndi  tempus ,  vt  VJpianus  ait  in  l.i.  $.^«4. 
^um De priuar.detiSl.id  eft  quo  lis  verc  contcAaca  cft  ,  vt  nos  aducrfus  j^c- 
CHr/tum&c  CHUcmm  in  fequentibus  diccmus.    Etfanc  abhorret  omnino  a 
iuris  rationc ,  vt  ea  qu.inti  plurimi  xftunatio  vnquam  frrc  nili  magna  planc- 
que  ncccllaria  decauffa  prarftetur.  Ex  quo  enim  ccrta  a:ftimatio  dcberi  cce- 
pit,  non  poteftcjua-uunKunque  doJofa  dcbitoris  mora&  contumaoa  face- 
rc,vt  caffftimatioaugeatur  ,  quia  ncc  mcremcnti  capax  eft  cuminpecunja 
ccrt.ujLiequanti^atc  LOuCidatJ.^.D.de  in/it.fHrand.  Acquiiurisratiofaat  vt 
qiianti  rcs  fu  t  tcmporc  litis  conteftaix ,  praftari  dcbcat ,  quia  noiu/Hmum 
illud  tempus  eft  quo  folui  ex  conucniior.e  res  potuit  /1.  D.de  v/ifri/,  iunda 
l.fiCakndisu.  D.de  reiudicat.  Ncc  quod  in  ludicijs  l^onar  fidci  fpedamus 
Vtro  temporc  plur(s  rcs  fuic  auc  mora-  aut  condcmnationis , ad  rem  fa- 
dt.    Nain  vt  fuo  Idco  ■.!ocuimus ,  non  tam  cx  meraiurisrationc  id  confti« 
tutumcftquamcxbonafidc  ,  &  eo  colore  ,  qu6dlijTiora  contradla  non 
fuiflct ,  haberct  hodie  rcm  crcditoi  ,  ea  vero  contrada  faitcm  hodicdan- 
duii^eft  ,  quod  iamolimdan  opuituit  ,  vt  Paulus  raciocinatur  indiBc^. 
ciimper  vendttorem.  Xn  quatamen  ratiocinationc  ponJerandum cftquod  lcs 
aizhodie  ha^eret^itcm  qmni  Cec^iikuv/altem  hodte  dttndum  eji^\iinx.cii^zmu9 
non  cam  .eftimacionem  dcbcri  ,quT  maho  icmporc  maipr  fiiic ,  /cd  eam  dc- 
mum  quq  nunccft  :nunc ,  inquam  ,  id  cft  ciim  lis  aut  in  conteftationen7,auc 
incondcmnationcm  dcducicur.  Nam  jpoft  condcmnationem  non  potcft  au- 
geri  xftimatio  fiue  ipfa  in  condemnationcm  deduda  lit ,  vt  fien  nccclle  eit 
cum  iudici  fcntentiam  ferenu  apparct  rem  amphus  piacftari  n^Mi  poHc ,  licet 
rcmaneat  in  obligationc,  vt  iu  Ififernhm       v/t,Dc  vtrbor.  obltgAt.  Iiye  rcs 
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ipfa  cx  iudicato  dcbeacurjfed  qux  tamen  prxllari  ncquent,quia  lam  iudicati 
tcmpore  aut  aliena  fuerit  aut  euicta.vt  tii:vmuis  capuc  pr^ctdentJ.  Ex  quo  »S: 
aiijs  qu2  coca  Decade  dilpuiauiinus  peu  pocerunc  cxicia  qu^pcrcineuc  ad 
liaiic  difpiiucioueoi. 


ERROR  SECVKDVS. 

E  xllimationequantiplurimi,  tra(fiant,vt  proxim^  diximus, 
luceconfulci  cum  difputantde  condi(f^ioncfurtiua/./ff  re  fnr 
ttHM  Z.i,\xpJi  iodiR.furt,y\>\  Vlpianiis  fcnbic ex cauila fuc 
ciojiKs  Cwic«tttrA  quzracur,cuiosceropoascfttmado  £e 
iiifobtat»i(l  lempus  ipcdbmdumeile  quo  les  vnouam  ploii- 
mi  (iiit.Sedqiio  ietifu  ica  VlpiaDos  Saaa^kDX^  ecaiiices|«ftef 
omnes  U  veceres  dc  nceiitioees  conieiitiiiDt  oim  pragmatids»  miiu  tanieu 
cum  ipfis  nullomodo  conuenic.  Inccrpretum  cnim    pragmaricorum  leo- 
lcntia  c(t  ,  Teneri  furcm  condi(^kionc  hirtiua  quanti  plurinii  vnquam  res 
fuit  a  dic  admifli  furti  in  dicm  vfqne  reflitutionis  tadb:  aut  alitcr  pralUtx 
tiita^iionis.  Ego  vero  faccot  qui*icm  cre  fcctc  xftimationem  in  id  vlquc  tcin 
pus  quorcs  fiirciuaredituatur/cdncgocam  x(Umacioncmcercdi  rcuoiiu 
iodicij  accipicndi  cemuus .  quomoiio  idem Vlpiannsdiictcd  iaibicin&2«|, 
^U4cfitiim.DJe  prtnMtuttiiQ.  TemposauCem  iudicii  acdpioidi  inteipcetcf 
tempus  licis  conoeftatae*  SicenimJoqttipnyienccsu>Ieny|aianon  ni/jDoft 
litem  aptid  paetdrem  conceftacam  iudicium  acdpi  olim  poteiac,  cum  iilc  in 
diciorum  ntuseilet  vtexeocempore  iudicesdarcprxcoc&poiicc  &debe^ 
tetLi.C.de peJan  indic.  Neque  pofTum  probare  differentiam  illam  quam 
Accurlias  induccre  vidctur  nitci  iudicij  accipieJi  &  accepti  tcnipus  :  Qua- 
fi  iudicij  accepti  tcmpus  ad  licis  contcflauoncni  tcfcrendum  llc,  ludic])  vcr6 
accipiendi,ad  tempus  admiili  furci ,  quod^aquu>cx  eo  dic  iudiaum  accipic 
9c  Um  conteftacio  Gen  pocueric  contra  fucem  (T dominns  in  a^endo  diligcn 
tBaceftevoluiflecI^amntaceam  qnoJekinniimccis  iurisloc^pcobaripoT' 
fcc,iudicij  acdpiendi  &  accepci  tempus  apud  laieconiultos  pro  eodepi  v 
ftupari.vcrumqucrcilicccprotempore  licis  conteftatsr^iUod  edameuideiw^- 
tcr  falfum  eft  poile  dominum  condicUone  furciuaagencem  iudicium  accipet 
re  co ipfb  die  quo  furcum  fa(5ku m  cft,ll diligcns  e(Cc  vclic  ad  agendum.  Quan- 
Cumlibcc  cnim  dihgcns  llc  ficri  camen  ncquic  vC  luJiciiun  accipiat  nilipoft 
liccm  conccftacam,vt  dixinuisditJS  autem  conceftatio  prarcedcre  1:011  poteft, 
4|uinpr{ccilericedmoadionis,vocacioinius,&  alia  ciufhiodi  qua:  funt  prx 
fafacona  indidbctlm  tqaarcamcnomnia  nemodiierit  VDoeodcmquc  die 
<i^»ediripoffir.Kateiiduihngicur  cftquodVlpianus  ait  condidjonem  fiiai-^ 
MRtl-iion  egrediredocium  iudici )  accfpiendi  cenipus  >  aliom  icoium  habcie 
Bbnpoflequ^m  hiinc,vt  quanci  plurimi  res  fbrciuafuit^dieadmiiEfuni  in 
diem  vtquelitisconceftaCE,incondi^'oncm  fuctiuamtuimqnam  vcn^^ied 
duntaxacquanti  phirlmi  vnqnani  fuita  dielitisconteftat:?  in  id vfquc  tem- 
pus  quo  rcs  icltitiiatur  fiueante  liucpoflcondcn  lationcn").  Nec  ad  rcm 
fKtu^<\noikidf(iJjti  reJitritMai.§jk,dc  mditl/nru^u\  Vi|uai)usg(:uc^ 
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raliietfcribiccondemnandum  cllc  farcm in  hac  adione  quanti  plurimi  vn- 
qttamies  fait.Vnum  enimmns  locum  exalio  ir.cerprecationcin  accipcrc 
nihilvetac,maxime  vcrocumvterqaelocus  eiufcicm  elUatirLonfulci  queni 
dicipfoclillentirecrcder.dum  non  lic:Concurrente  pr.Lrcrtim  iuiis  rauonc 
qua.'cameuincatincerprcuuoiiem.  Quancumtiis  enuiituc  odjodjgnuslit,.- 
iucisumeuiaciononpattdtrvceiasconcraquem  agicorobligauo  vnquam 
cre(bacobid(bhVmquMcardi^  concraeum  agacur/]u6admo(lum  Paotus" 
aic  in  lfif9riluii.Sx$im fer  vtudit9nm.D.de  ^tStitn^mft,  Eft  enim  quod  (i* 
bi dominus impocecpocius quSim (uti cuc cicius  non  egecic» vclurem maio-^ 
risjeftiraationisprxftandaB  pcriculp  onerarei.  Acqui,inquics,movam  pcrpc-^* 
CUQfacerefurintellit;icitr  diEl.l.in  ufuxtiuA       CurnOriergo  a  die  furcf 
qiianci  pluiimi  res  taic,tenebiCur?Rdpondco,quiacondi£Ho  fiirciiia  Ikid^i 
uirjs  clt  licucSc  c  vcei  c  onmes  co"idi6l:oncs.  In  quo  aftionunt  generc  iam 
r^piiis  di.vnnus  nuliam  prorfus  habcriracionem  mor^ciim  dc  mcundarci  %- 
lli!natio!iccradacur,(edcancrim  qilod  ad  pcrpctuandlam  6bligationcm:Ec 
quamuisVlpiamisin  ii^.ft.ASJianc  ientencix  flur  racionefti  adferacfirf4 
fHfmfifknmmtmrMfn [emper fimfptttlUfftmjAt umen ca  tmo  rcferenda^ 
dl  ad  id  quod  primiim  dixerac  de  pr^ftanda  quanci  ^ftimacionc^ieC 
ad  id  quoil  proximd  |»r^dic,fureiti  ^id^tidkiorefen         liemreddac  non  it| 
bcran.Eft  enjm  iucisiUaregolagerieraIis,Detrimehtum  rei  qu?  poft  mori^ 
deccrior  fafta  lic pcriculo  eius  cedcrc.qui  moram  ,concraxir.quemadmodnni 
ci  !s  p^riculo  ics  periret  l.penuft.  D.de  C9Hdt6}jrtticJ.fex  le^att  i\.l-fi fer- 
uitm  9  i.^  fejutfHT  cf  §.v/rim.de  verborit  oh/igation.^equc  probabiiior  eli  Sce 
phani  intcvprcLis  Gt^a  adnotatio,Ucec  k  Cmacto  piobata  ad  L<juottej^^.eodf 
/M.vt  quod  W\i^\ix\mvx,indi£tXx.$.,^fitum.dt  ^f^4//irM.^ftimatioi!em 
reifnrduisinconiifdtdnefarciua  nonegredi  CKrot/um  iiBdidij  acdpiendt 
tempas»adettmca(umcoangi]ftetur,(auorei{ftimaciol^<fi^  furti  adirJfliis^ 
diemviqueHcisconccftacznon  deccnicric.  Perindcenim  pofletquis  dice^ 
recoiididtonem  Birtiuam  non  eercdircaodumreiiudicatx  ccmjH  s>ll  lo- 
nes  candem  clTc  fcmpcrque  fuille  valorem  rei  furciuT  a  dic  furti  aJnnmitt 
diem  vfquerei  iudicat.r..ique  .uitcm  ridicuhiseft  Accuifad  dtn.^^.on  (fitttm 
vbicenc.ican  dici  pofTic  Vlpi.ini  fcnccntiam  co  locoproditam  iia  dcmum 
obtinere  d  pluris  nunc  rcs  nt  cum  agitur  quam  antea  fucrit-Eft  enini  intcr- 
pretacio  ha;c  non  fohim  commentitia  ,  (ed  ctiam  inciJLa  qux  incpci  ni  facic 
Vipianum.  Quatenecin  ea  pcilUt  AccCir(ius >  (cd  ad  illam  conf ugit  quam 
m)epttoAok>co&recalunoSai8c  refiitanimas.  Qmd  ergo,  inquies,ii  pluris  res^ 
fmceotemporeqtsofartumadmiiTumeft',curnGn  adcam  quoqueaeftim^ 
ctonetn  cdcii€tionis  furdua!  poceftas  cxcendetur }  Re(p6dco  id  fieij  non  po^ 
(cptoptcrnataram  a6kiomsb{ti^  ftridaeft :  ncqae  camenob  hoc mdiprem,, 
effici  conditionem  fnris  ,  quoniam  aclionefuruad  ipfiun  conucniri  poceft 
vt  eam  prc^ftcc  a-ftinucioncni  qui:  fiuc  tcnipore  dcMaU.chm furtt  9.Z>.  de  ^ 
lit.iur.  Efc  enini  odio  fuis  rcceptum  vc  pluribus  acbionibus  ccneatur  etiam  ' 
concrarijs,vc  puta  vindicatione  &  condjcfbione  furtiua ,  quamuis  alioqui  vc- 
ramiicnemini  condidionem  rci  Cxxx  d3ii.§Ma^uc.tn/?tt.de  ap.l.\.i.v  lt.de  con 
diSJritk^Lvlim,      vtkfM,  ^uci/mtUim^^MitMt^  Nimtrum  vt  quod 
vmiaaioneconrequi  donjnus  tw>i»J^5fi^  wconfi^^  ciiiiu^ 
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^fitm  furti.  D,  dtfitrt.    liUtubis,     Curcrgo  iion  fpcdannjs  iiuondiftionc 
iurcma  tempiis  hcis  conceltacj^  pc^-cise  vc  in  c^tens  umnibus  lU  idi  iutis 
A<Jt\oml>us  'i   £gover^nonaliampoiIim  cauoncmrcddcic  cjujin^  <jiKa  lic 
<inonftiii|iMWicflAf>cu<fenobus  ,  eodcm»  «tpsto»  fiirisodio,  quodiiiudc- 
.tiiinftfiptKniarif  tcgulas  ictcpQiin.4cftvtwrccindi£b'one  Furduattneacar. 
4Sjilll<flifa<^faiI^tcr  ( jiBftihimm  aownitnm  ♦  vtmaaionclcgisAc^uili^- 
4to tteMttlt  ly nt/  piurimieoann^fqiciiv  retroc&m        anni  con^pii. 
Mknic  ,  nccamiD  poHis  diceic  cut  co  annopociih  quam  autiemeftiv  Jiat 
bicnnio  ,  nifiquoBiamKaconftiruiumcft.    Interprctcs  aucem  vt  prdbdit 
lu  condiclioi.ehirciua  j-lijiran  icm  cjuantJ  plurimi  vnquam  fuica  diecon}- 
in)/]i  hirti ,  abuiuntur  cuidcnter  ijuibufdam  luns  locis  cjujbus  fcTjptum 
.cil  tuici*fliunaciouem  crcfcete  pcncshirem  ,  ftputali  irtap.sfi:brepius  lit 
'(|uiapud  futenx.adaleiiecic>>..iie  alio«ii^  cueniat  vtpcr  furti  conunuatio- 
<|>mjncliOcfurii  ffi>iilMnifiiiiviiliiiiig>yt CeliTas dilftuut  in  fJ/rficutndt  6f. 
^JrfitMUif^^bltliifimipi  ^Jtfmt,  Nam  prflna  io  quod  dc  ilio^noni^cfs 
jWB^gonfti>»ifi>ciiugBiriw^^      fi^nityif  eaiiiUmantjbus  aci  turti  tfmpus 
jijWnpcrircfacndam  eilc  xftimationcm,  vtdocuimns  hh^i^  Ctnitl}.  cap.  u. 
CX  i»ei  ftu  9  e4d.dr'Lvit^IXntruimcr.Surit  illa  longc  difliercntiajCrefcerc  ftirti 
ffftimattoncm  pencshircm,  Sc  coiidcmnari  fiirem  quanci  plurimi  vnqnam 
xeshiit  idic  fiiiii.  Quod  enim  fur  iniantis,nunc  «clolefceiui.s,pra-ftac  ado- 
iefccntisnonintantis  aluin:icioncm,noncxco  bc  ,  quud  a  temporc  adm  lli 
^Uiti^uctstii^)iSiuc'ciC,redq4i&plmiscibnapc€ik^  agicnr,  ncc  dub:catur 
ytocii Altcift  gftiiiiiMin  ddittacutfij|bg5|iiy  ^ptetftCt^  icmporc  repcricu^. 
iiddcaiiMietiqcBiftio^fiidcm^^  a£boncm  furtlpemif^, 

/inn^lWididiontn»Jartiuam,4c<pia  dubicari  minilspoieft  quin  comp^. 
tac  ad  reni  fubrcpcmiicet  fa^am  precioiioKai  pcncs  furcm  ,  cOm  pct  nu. 
iulmodicondidboncmnoarftimaciojfcd  corpusipfuni  pctacur  ,  proindequc 
iuificjt  idipdumcorpusefle,  (]i.od  furtofuhtiaciuclt  d./.tfj  re  t*^ttMA^in jmn- 
Op.niu^/.ex  orcento^.coiLtit.  Dc  ccnciiti furt.Qxicmm  hic  illud  ptcccrmic- 
tcndumnon  clt  LuryttrnLmMctitvj.  in  iiac  qiia^itionc  pr^xipuo  quodam  cr- 
cocciabiin  co  quixi  icubic  tr4iS:.^j$d  j^fiuan.in /.hopuncm  ^j.D.tnatjdat.  m 
mfi^iiBiutmiQk  ^mari  ttmi  vtco  tempore  pluris  fuit,  auc  lurci  ad- 
wH8i>mijiii  oontBfiatsB:»:  aot<  ccriodicte  y  aot  mqctis*  Nam^ikiMSnoa 
paticccapidihwiirfiiM  iiiniicm  fiaxi  i  iiiii[iuirii>i|iiii  ijOfrfiiicThitKii: 
iutc,  ica  cx  tempore^ios  cirfwrfabaraioit vtro  temporc  ^j^iju^ttAckfbdfel^ 
quitur ,  fcd  vt  prucientes  ainnc ,  quodiqjuclong^  diuerfum  clt  ,  quantiplu- 
iimi  vnquam  les  {ueru  condcmnanduin  furem  elle  ccxnccndo,  ideft jfta  vte- 
ius  quoque aitunationji  c]iinntern:cdio  tcnipore  maiorfuic,rat]oneni  har 
bcri  oportcac.  Contrariuin  intcTprecuui  noltrorun!  6c  pragmaticorum  er- 
rorcmiuprarcfuuuimus,uieoquuddc  cfceiis  a^ionibus  trad:antes.vo« 
lont  por^Wt  aftiniafiioticfniquami  pbriau,  cte  |oli&biifiiltis  placeac  prx^ 
fitfidebcsCirtio  danMx^ttcinoocc  plurisccsfnltiV^Citt  moraeautcor.dctnr- 
iMttioiits&bonitfiMiicmibidai  k^.  i^fiptntt^ltt^ 
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X  cauHa  leru  amotaru  nequc  furci  aftioni  nequc  co6i{kion6 
Furuua  dariaducrfus  eA  qu<£  vxor  ^uic,cerc>(liii)i  i ur is  clKob 
honoifi  fLtlicet  niaLrimonij,ui  camq',  vt  coparari  nccelle  fuic 
iud.-ciu  /iiigulaicrciu  amou:u,vtait,/.i.(^ L.D.rer.awr.Qy^Ht 
iamcii reucra furcu  fitjliccc mulicr  \cm\s cocrccacur  l.per.ro^. 
cov^c  tcrc  iii  on.r.ibusurccelccuriquo  a^bojilarevu  amot.iru,c6dicbofur- 
tmi,vt  piuribus  djfpuiauimus  ltb.^.Cometl.cap.\.\v\Ac:^^u\xmv(i  moci  funtiti 
cerpreces,vcdicereiicin  aiflionc  Ula  reiu^mocaru  faciciida  ellc  coiidcnacio* 
ncqj.aiici  piuvimi  vnqua  rcs  tuitabcodicqnorcs  amoca:  funt,qu(;ma  &in 
conaidjor.efurciua  iJjpfu  iurisobcjncrc,vt  proximc  diximus,cxilh"n'.arunr. 
In  quodupbccm  vid  jocrrorem.Vnum  qubd  pucii.cnili  l  hac  paice  dilVcrrc 
aciior  cin  rciuni  amoLaiu  a  condiCl.onc  furciua,alccni  qubd  in  vcraq^  actio 
nc  inducuiic  ^jhn.acioncm  quanci  plurimi  a  Jic  dclidti.Ncq',  cnim  putodu- 
bi;ai^J^<m  qvUn  d.tlcrat  hac in re  condidio  tarciuaab  adtione icru  arnocaru, 
h.-^^^^nu'»  nMiiium  vt  in  adrione  rcrum  amotaru  rcfcrenda  lit  ^tiimacio  ad 
id  t4:\i;p4S,quo  rcsamocx  funt  it  cunc  pluris  ccs  fuerunt  d..  I.  penult.rer.atntk 
nc  caiiicn pi qllw*cur  vnqna  ^llimacioquanci  plurinri  ne  quidem  a  tcmj>o 
rei  tis  cojitcicac^quomodo  m  condidlione faircHja  abeo  dcmum  ccmpitre 
pr.citaretui.  Pnocis  diffiiiulitudinisratioiilaei\quiaadiorcrum  amocarii 
no.i  uiiCfim  1  ubilicuta  eil  in  looi  furnaas  condid:ionii,fcd  ecid  in  locu  acho 
nrs fjiCjquA*  iiaiid  uubic l  opetercc  li  iionormacrimonii  non  obftarec.  Ac in 
adionc  turd  rcterrccnr  ^rllimacio  .^d  ccpns  iiirci  c6mimi/.f«w fiivti  ^.D.deim 
Jk.tMi./.e^i^Ht  9.  D.defitrt.Non  igicurdcqcc  mul  cr  mdioriscUe  condrci6n'$ 
ob  id  quod  icrum  amocarum,non  furci  acfcionc  cornjoniacnr  li  co  ccmpore 
quafc<,amou.*  func  oiurisfucruncquam  nunc  linc.  la  cnim  diximus  (upe- 
riorecapiccobca  vcl  maxim^  caufsa  ica  iu.«  confticucum  clle,vc  arftimatio 
qaanciplurimiqurcxcauira  condidionis  fiirciuae  irroganda  cft,non  cjrrc- 
diacur  rccroifum  ludicij  acccpci  c6pus,qubd  ador  indcnjcan  fua?  pofTit  con* 
fulcrcpcradlioncm  furc!,li  cunccumfiirium  admiilum  clt  pluris  rcs  fuiti 
quam  nunc  Iic.Ncque  ci:im  vna  adio  pcr  aiia  pcriiiutdr  cuma<5^io  furci  pce- 
nam,condi£tio  \crbrcm  ipfam  pcr(equacur.Poftcrk>ris  verb  diffimilicudi- 
nisracioqua"  obfcurjotvidecur  Jlia  adtem  poteil,qubd  folofuris  odio,\t 
proximc  diximus>ac  proindc  quodammodo  m  pconamhirti  rcccpcum  (it 
concra  iuris  regulas  vccx  caiilfa  condickionis  furauxarftjmatio  quana  plu- 
rimi  dcbeacucQup  odio dig  la  vifa naiieli muiier  qiui:  rcs  amouic,camet- 
fire  vcra  fiircum  feceric,qiua  non  idcirco  pocnas  viias  pacicor,ncc  ad  a- 
iiud  ceiiccur  nifi  vt  ipfas  rcs,quas  amonic  rcil:cuac,in  honorem,vc  d> 
d:umcft,matrimonij.Id  enim  duncaxat  cgit  lcgiflator  qui  rcrum  amou- 
rum  fmguiarc  iuJicium  induxit  vt  mariti  indcmnitati  c6liilcrccur.ccmpcra- 
ta  acboiie  Jiccum  muiierc  aucdurii\sauthumanu\s  quampareifccagcrc- 
tur.  Nam  &c  in  i^dionc  rcrum  airotarum  rccedimiis  ^  rcguiis  iuris  in 
eoqucd  non  infpicimus  prxcisc  quantLrcs  fiicric  tcmpore  iitis  conte- 
fl^t^,  vt  in  condidlionibus  onmibus,cxceptJi  furtiua,6c  in  cxceris  a-: 
^bionibusflridlisomnibus,nccrurfus  vtro  tcmporc  plurisrcs  fuit,aut  nio- . 
rx  auc  condcmnationi.'?j  vc  in  boruc  fidciiudiciis,fcd  vcrotcmpore  pluris 
fucrunt  rcs  amot<j  auc  quo  amocx  fui:c,aut  quo  peticaf,aut  quo  dcni- 
quc  rcftituendac.  Ciim  enim  fubftituta  lit,vt  diximus,in  iocuni  duplicis 
illius  adionis,  furci  8c  condidionis  furtiux  ,  fumit  cx  adione  furti 
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Vt  ad  tcmpus  amotionis  referri  xlbmationcm  oportcat,li  tunc  xllimatio  ma 
ioi  hiit^fumic  cxcondictione  fiutiuavt  crefcat  .tltimauo  U  hodiepluns  rcs. 
lint.t^ujc  non  crcfccrct  li  ad^onis  iiirti  dur.taxat  naturam  hjcc  rerum  amota- 
rum  ACkio  imitaretur.Sumit  dcntqucex  iurc  communiws:  abarum  ad^ionum 
omnium  exemplo^iiue  bonx  fidci  lint,liue  ItriCbe  liuc  arbitrarjx,vt  ad  c|uaa 
ci plurimt  xClimationem  nuUo  cafu  mulicr  tencatur.Et  hic  proculdubio  fcii 
fuscildi^  LpertHU.D jrer.amot.  Thryphoninus  fcnbitrcrum  amotarum  x- 
ftimationcm  ad  id  tcmpus  quo  amotae  funt  rcfcrti  debere.Nam  vcrirau,  in- 
C^Mk^HttMmfityetfi  Jenti4j coercerter  muUer.Su^^ylQ  minori  propofitionem  yir- 
M  s^tone fnrti tempus  tnJpteeretHr  fuo fitrtHmfd^u  ejJet.dJ.cum furtt  ^.De 
tn  lit.t14rand.W1.  inferaS}£r^« ^ tn  aQtone rerum ametarii  tempus amorionis  tn- 
^icteniLmefi.  Scd  li  pluris  fa^lx  rcs,inquit,non  rcllicuuntur  quar  amota; 
iuntjcrcfcit  xftimatiovtin  condidione  furtiui  rei.  An  vt  cxemplo  condi- 
^onis  turtiuar  aclbmcntur  res  amotq  quanu  plurimi  vnquam  fucruni?  Mini 
me,fed  vtiiJtclljgamusaCboncm  rerumamotarum  in  eo  qu6dcrefat  xfti- 
inatio,ma^is  limilem  eilc  condidioni  furtiuae  quam  adioni  furti,in  qua  fe- 
cundumTnryphonini  &  aiiorum  piud^tum  receptioiem,  vt  vidctur,  lcriten 
tiam,iion crefccret  ^llimauo,  licdt  in  eo dilTcnferint  lurcconTuliijVt  docui- 
mus  Itb.iG.  Conteil.CAp.il.  Et  fai ic  cum  dfitmanonem  crefcere  dicimus  non  dc 
quanii  plurimi  ^Himacionc  prqftanda  intcUigimus,(ed  de  ca  qu^  nune  eft.i. 
cum  agiturautcum  lis  in  condemnauonem  dcducicur,vt  in  /fi  fteri/ij 
citm  per  vendtrorem.D.de  an.empr.Denique  qui  dicunt  in  adlionc  rerum  a- 
motarum  coudcmnat.oncm  ficri  deberc  quanti  plurimi  vnquam  res  amotq 
fueruiU,non  foliim  line  lcgc  &:  line  latione  loquuntui,fcd  etiam  nnc  exem- 
plo.  Nam  quod  ita  ius  compatatum  clle  voJuiit  ad  excmplum  condiilionis 
turtiu«,errant  grauiiis,ci\m  in  condidione  furtiua  qftimatio  quanu  pluri- 
mi  non  egrcdiatur  vtdiximusiudiaj  acccpti  lem^us/.i.^.^kafitkm.D.de pn 
tiat./ie/i^.ix.aque  dum  volunr  faccre  candem  condiuoncm  adionis  reium  a- 
motarum  qaq  c(i  condickionis  furtiu^,  faciunt  deteriorem  ,  quam  c  contrt> 
rio  in  fauorem  &:  honorem  maLtimoinj  decec  vuque elle  mchorcm:  nil'\  qua 
tenus  furti  quoque  aftionem  repr^fcntat.Indc  enim  illud  eri§  fic vt  in  acbo- 
ne  rerum  amotatum  luretur  inhtem  Ci  muliereiiirvehcresdolomalodenc- 
get  rcrum  amotarum  reftitutioncmj/.yTf^iw  tioJ  S.§.v/t.cMm  /.fef.D.rer.amor, 
quia&  m  adione  furti  iuraretur  <^./.f«r/»/i#rf/:quamuisin  fiirtiua  condidbo- 
ne  non  magis  quam  111  cqteris  a^tionibus  ftrirfis  iuretur  in  lit6.  Id  ci^,nifi  v- 
no  illo  calu  quo  rcs  pcrietit  poft  mocam  ante  conteftationem./.i«  ailiomhtis 
j.§.p/anc  cr  /fecj.D.de  tn  /tr.  tMrand.  In  eoquc  fatcndum  neccirMioeft  dif- 
ferre  adboncm  rerum  amotarum  ^  condidionctiiruua.  Quamquam  non  i- 
gnoro  mtcrpietcs&  pragmaucosomnesin  ca  efle  h^rcfijVtcxiftimcntin  c6 
didtionc  quoquc  furuua  pcrinde  ac  in  adlione  furti,im6  maiore,vc  aiunt,  ra- 
tione  in  htem  iurari.Qnpd  quam  a  iuris  latione  alienum  fitfuoctia  ioco  di- 
cemus.lllud  tantiim  hjc  lubnotare  volumus ,  non  fiiie  caufla  iudicium  reru 
amotarum  fingulare  dici  a  Paulo  in  d./.\.Djer.amot.  non  qubd  iit  diftindlii 
ab  adione  furti  vc  quidam  putant ,  aut  vt  alij  intcrpretantur  ,quod  non  fic 
eneralevel  vniueclalc vtaliaalciaquc,  vclquiadetur  prore  fingulari.Auc 
enique  quia  fauorc  marici  &:  vxoris  incrodud>um  fic  iurc  fingulati,  fcd  quia 
fuaspropiias&  lingularcs  habcc  rcgulas,  ab  ijs  rcgulis  qua:  obtincntiii  ahjs 
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actioiubus ,  cc:  xiu  in  quamm  vicem  locumcjuc  introduduiii  cft,  fcparatai!  - 
cilm  tamen  iuic  coiximuni  nondficCIcac  vulgttc&  zQioa/cs  ^aiti ,  &  condi- 
dio  fitftuusfincmiii  kanooem  natfiinomj  mMwmaftimcto^  ringuUn  quo- 
damiiiicin<amBcmcomparaapi»ciii/Rt^^ 
efticaindudto  lure ,  gcpmdfnoan  «ttocitace  adfrfin  mw^am  iitfiif miii. 
nem  ac  iine  lage  ftfbilKo. 
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qui  pttE6c  nullas  dcbcn  polle,motieaticu  rattonc  qubd 
_  acccnionis  acceffio  nuqqani  debcacu&Quafiarftimatio 
9^^^'  P'""'"'  acceflioqiiTdi  fit,&  vice  eius  qaod  po- 
fc  j^-^ii^^<[§^k,'^|  cert  intccelle  adoris  ,  cui  proinde  fatis  fupcrquc coful- 
Ciim  ik  \\ qu \i\  pliirm;i  merx  cofcquarur.Al!)  coira  niordicus  defenduc,  etil 
vfaras  Jchc!  i  (u!a'  cx  diC  licis  c6:cllac.v,  Iiuc  bona: fidei,(uie  ftntli  luris  adiio 
Cxerceatur,proptcrca  qii6dxftimatio  qu5ti  piurfmi  no  ta  lit  acccffio,  &  vicc 
rius  Guod  inreieft,qui  rcs  ipfa  quxdebetoRAcquontihuicquarfHora*  tGma- 
xim^iocusficcadec^rudiredica  aRniioagicor/]utii\mercec6^ac(in  quo 
debid  geneceii  moraper  interpeUacion^  pneferdm  indidaM  cOcraAa  fit^ca  ' 
uetitM^acucinalbi  aucontate  vt  quid  plurimi  eo  annomcixfiiicpcKibii  o« 
porre  •  t)faccntiireius  quidfi  anni  quo  tanei  plurjmimcrxfuic  accenioncs  nul- 
1':  wcberi  ponc.feJ  pioannis  fequencibus,  quidni,inquiutvfur:edebcbutiir 
ex  mora  ant  (akc  a  die  liciscontcllati,  acii  tatapecuniaabinitiodcbica  tliif- 
fcc.^^Maxinic  vero  cum  debicorvcfieri  adfolet,obligatus  eft  ad  faciendam  fua 
diefblutiotiemfubposna  vfuiarum  autquanti  creditorisintcicllcc  NLhivi- 
dcntuchiomnesignoradcniepcincipiorumiuds  euidcnccr  cxcuure.  In  co 
pfimum  qubd  tn&nt  de  seftnnacione  quanci  plurimi  oua/i  aliquo  calu  de- 
Matur*  Quam  nosiam  diximas  tooes^  6c  pcobammus  deberi  non  pof^ 
tiaTu  nki  cilm  aucdeaAtooe  legis  Aquiiiz  crafbcur,  aotdeoondioione  fbr- 
duai&quodftacucdfioClro  caucum  cftdearftimadone  quanciplurimipcar- 
ftandant»emph)rteo>uinibluendoccnfuannuo,congtudincer^llatus,mo- 
ram  feccrit,  licctomnimodoobdncacpropter  ftatucntisPrincipis  auiorita- 
tem,  cameu  ex  inucterato  ii:ccrpietuni  crrorc  profedlum  magis  quam  noiii 
ccrtiqueiuris  confticjcndi  ammo  indudum  videri  debcc,  vc&:  ahaplcraquc 
nonleuioris  pondens  quibus  hauddubic  folus  interprctum  error  caullani 
dedicC^cecum  hoc  indudovc  apflimation6  qnanti  plurimi  alimio  cafu  cer- 
ti&uedeeaiiiSspneftari  c^orteat,etrant  graaids  qui  putanrceniiendam  eam . 
•fle inm  acceiEbnis  « inl^rantynins  cius  nullas  deberi.  Vedflimiijenim  eft 
quod  in  contcittomalij.di(|)tlcanc,nihil  aiiud  edcxftimadonem  quand  plu- 
rimi  qu^m  rem  ipfara  qux  del3ecur,Sf  in  cuius  lotum  iph&atVKjUH9ifitrtsM4 
t4^,Dt  €9ttd$Si.jur$U^M^  vU»Dt  comii&jriikAiuibus  iung^  polfoi^om  n  c  s 
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ciceii  iuris  loci  qui  craifiant  de  meunda  rei  debicar arftimacionc.  Quid.n.dii-- 
fcrrcpocellicllimacioquar.u  pKirimi  acomuni  aHlimatione  nili  quaccnus 
id  quod  plus  clt  dirferc  ab  co  quod  ell  mmus  /'  Atqui  vulgatum  ci\  ciiam  a- 
pud  nolfcios  liccc  cx  phlofophia  depromptu ,  Plus  6:  minus  nuquam  facere 
vcdifterantrpecieea,qu3ealioquin6differr6L.Sed  quamuis  itaht  vca^ftima- 
tio  quanti  plurinn  acceHlonis  lure  cenferi  numquam  dcbeac ,  non  tamen  ex 
co  ftacim  confequens  fit  quod  ifti  volunc  eius  vfuras  prxftadas  cfte ; quia  ncc 
fcinpoteft  quid  lic  ju  xftimatione  illa  quanti  plurimi  quatumqneco  nomi- 
nq  dcbcatur,priu{quam  condcmnatio,  adeoquc  cond^nationis  taxatio  fecu- 
calit,nec  proindehcri  poteftvtmoram  vidcatur  fecille  debitor  mcoquoJ 
non  foluit  iftimacionem  quantiplurimi ,  ncc  rurfus  vt  ante  moram  m  ibl- 
uendo  contraiflaiii  vfuras  Jebeat  ob  hoc  folum  quod  non  folucric.  Fatcoi" 
condemnacionc  numquam  faccrc  vt  quid  dcbeatur  ciim  iullacondemnacio 
cftjfed  cancum  vc  quod  rc  veta  debccur,  debicum  cfte  pronunciccur.  f  .iccor 
moram  pnccdcre  nccelTarib  debcrc  anccqu^m  ad  prarftadarquanci  plurimi 
scftimationis  condcmnaticMicm  irrogandam  pcrucniri  poflit:  Sed  hoc  contc- 
do  ,  fcparandam  cfte  moram  in  foiuenda  mercc  contra(5tam,quar  locum  fa- 
ciat  condcmnatioru  xttimationrs quanci  plurimi,ab  ca  mora  quam  prqccde 
re  necelle eft ,  vt  iUius seftimationis  vfurie  aliqux  debcancur.   Moram  facit 
dcbitor  qui  fua  dic  incerpcUacus  non  foluit  mcrccm  quam  a  Ce  debitam  elTe 
n6ignoret,n  caullaiufta  nulla  fit  ,pro*^terquamrccufare  folutioncm,nutiii 
longiorem  diem  diflferrc  debe.-it.   Idcoqvx  mcrito  ad  xftimationcm  quanti 
pluiimi  prxftandam  condcmnatur,poftquam  inuitactiam  iurifj^rudcntia  i- 
taiusconftitui  ftatucoplacuiL  ScdnonideJ)  fit  vc  hocipfomoramcontra- 
xillc  vidcatar  idcm  debitor  in  foJuenda  xftimatione:  quia  quati  plurimi  fue- 
rit  merx  qar  folui  dcbuit,l'ciri  nullomodo  poteft  antc  taxationem,  &  confc- 
quetetimputan  nopoccft  dchitori  cur  ca  pecunia  quac  pro  a-ftm^atione  Iilc 
ccrta  debctut  iam  antd  no  folucrit,non  qu6d  ia  ante  rio  deberctur,  prius  ctiS 
qua  ccrtaeftet,fcdquia  nefcicbaturquantijco  nomincdcberetur.  Quo  igi- 
rur  iure  debebuntuv  vfurar tanqua  cx  morarQuarc  ncc vfpi a  fcriptu  repci  fas, 
Uiicin  quemlcx  vult  ficondidjone  hiriiua  conueniatur  condemnan'!nm 
c  t!l-  qoanti  plurimi  vnquam  res  fuit  a  die  licis  conteftac;p,condcmnar!  xqii8 
dcberc  ad  vfurasciusTftimacionis  ,  camecfi  non  pollic  dcbicoris  vlljus  cauH. 
fa  cllc  odiolior  quam  furis ,  non  in  co  (olum  quod  moram  in  re  fiuiiua  iem- 
pcr  faceic  incclhgicur,(ed  in  coctiam  qu6d  duriuscum  illoagitur  ,  vcl  hoc 
ipfb  quod  priftac  arftimauoncm  quanti  plurimi  quAm  alij  debiiorcs  pixfta- 
le  non  Co\cnc.dJ.ifi re fwrttua.%.\M condt&.fHrt.  Acccdit quod  nec  mora  Co\% 
faccre  poteft  ctiamfi  ludiciaJis  lic&:  contradVa  pcr  lius contcftationcm ,  vt  v- 
jfurx  vll^  debeantur  ex  c6tra(Lhi  ftri^Vo ,  qiicmadmodutr  ^  nobis  tradlatum 
probatumquccft  in  fuperionbus.   Quamquam  autem  ficripoteftvt  cicra 
jnoram  vfurx  debeantur,lcihcct  cx  conucntioncvt  in  l.<]ui  Rome.  inpnncip, 
de  verbcTHm  obhgatton.  ficri  tamcn  nunquam  poceft  vtpriiis  vU^dcbeantur, 
quam  ccrcalicquai^titas,cuitis  non  folutx  nominccxiguntur  :  Nilivno  for- 
taflis  iUo  cafu  quo  pcr  debitorem  ipfum  fiat  ne  tam  cit6 ea  raxatic,5(:  vt  pra» 
gmatici  loquuntutjiquidatio  ficri  poilit :  quod  euenic  plcrunq,  per  ccr^iuer- 
lationf  &  nruftracionc  debicoru.Habcda.r.dt  caxatio  ^fadla  in  nccC  dcb:co 
xiS)CX  quo pct  ipsii dcbitorfi  ftac  ne  fiat.  Vt dici  folec  de  coditionib'  on.inbus 
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haberieaspro  impleds  inodiinn  eius  per  quem  fic  quominus  impleaiitat 
Umi  eiMUi  14.  ofcmnlK  ^dnmnftr.  Colldiidaiiiiis  igicur»  arftimacionts 
qeuuui  plurimi  vfuras  numquam  deberi  ne  qaidem  ex  die  condemnacio- 
n!s,auccx  eotempore  incraquod  iudicato fatisfieri oportec  ,  (ed  exeode- 
mum  qaopoll  fadam  coiidcmnationis  taxationcm  morain  cxcutione  iudf- 
cati  commilla  elle  CGepcrit,iiquidcra  nec  prius  facicncli  luJicati  icpora  cur- 
rere  iucipiunr,quam  caxatioiilafecuca  fic,  quocies  cicta  caxat!on6  Jlara  neA 
cippoceftquidqaaiicimi^ie  dcdu^biinvideddcbetttui  m4jttmauonem. 
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*  9iiiit^4md$mltumAm  dgitur  mniiQkmfitrikuL 

T  s  I  nullo  iuris  ioco  fcnpcum  e(l ,  in  condidone  fiirciua 
iurari  poile  in  licem ,  frequeiittffim«  ttneti  incerpremm  & 
pragmiticomm  omniam voicft.  lorad  pofle.  Quaminrem 
Accudiodafie  ftbatancur,/<^^r,cw»i)M9.D.  deikki,  mr.ybi 

labolcnusex  Calllo  faibiccum  furci  agitoriaraciopoittrry 
tand  rem  fuiile  ciim  furtum  f^^bLim  eft  >  a£tion(furci  interpretances  condi- 
Cdon6  fiirciua.Protfus  lidicul^  &  ineptc.Nemo  enim  nefcit,ditFerre  toto  ge- 
nere  aftionc  furti  a  condidione  furciua ,  cCi  illa  panalis  llt,  hacc  rci  pcrfe-. u- 
toria,  vndc  fic  vtnec  altcraper  alteiam  penniacut/.y/^o/wr^ y.J.i.D.  de  con- 
d^Q.fnrtJ.fi pignore  54.$.t///.Z>.  de  furt.  k6que  vc  ceiiance  furci  adione  poOlc 
condi&io  f orciua  copecere,  quemadmodu  in  ipede  illa  de  qua  Paidus  mi^ 
i/ed^.^mmvx9rf.Djrm,mm4pi&tmaeaisie^ 
Paol^et  cai  heiet  marltat  eAv  vior  (arcfi  feoedt»vel  OMrico  ancequi  ni»e- 
rec.  GeflTi^nce  enim  non  ibli^m  aftione  reru  amocaru ,  piopccrea  qobdfacdl 
ezcra  macrimoniu  efle  (adtH>roponicur  ,ic^queadic>nefuriipcopnrtfr' 
uerentia  pcrfbnarii,vt  Lrx  ait,foU  lupcrcilc  poteft  condi6bo  (lirdua ,  qux  non 
ficut  adio  fmti.infami4  irrogac.  Ceirat  naque  icnominiain  condidiionibus 
quauis  cxfamofis  cauflis  pendcant  t.cejfat  ^6.D.deoh/t^at.(fr  ailion.Er^o  quod 
in  d.l.cMm furti fcriptu  eft  dc  aclione ftirti  vt  ni  ca  lurari  poHic  ,  nec  de  condi- 
dtione  fuiciua  incclligi  poceft,  iiec  ad  e&  procrahi  debet.  Rauo  auc6 ccuuioa 
polIicAccariias  Obiperroadeie^pibd  inedionefiirdiacetariniic6,nal]ias 
pian^iiiomendeft.^cenimAdioii6iUifiiriioihilnili  pcen^  perfequi ,  qua« 
iTconlequens  Qx.  mhil  ig^'tttr  cauf&eflecur  inea  iurariin  licc  oporceat.  uer- 
tuenimeftinduploillo  aucquadruplo  qoodiniuni  manifefti  velnec  ma- 
nifefti  poeni  irrogandu  eft,  nmpiii condned ,  nec  nifi  ex  c6paracione  Hmpli 
poiTcdupli  aut  quadrupli  ration^iniri.  Proinde  neceilarib  fcpcr  infpiciendu 
cft  quid  quantiiinque  in  /implo C\v quod  ipfum  ii  res  furtiua  per  dolu &  con- 
tumaciam  furis  non  exibeatiK ,  aiitcr  fciri  non  poteft  quam  ii  a£tori  pcmiit- 
tacur  vc  iurec  in  Iic6  ^  non  qu6d  nefcin  poilic  quanu  re  vera  fueric  res  fiiruua 
eo  t6pNUe  quo  furcu  isi€c&  eft  ,ade6qiie  eciifi  eKcate  de(ieric,  qu6admodum  e- 
oenicin  attione lc&is  Aquili^  c^  dorio  oeCifiis  «ftimacuc  quanci  placinii 
f uit  eo  amio  cecrorlh  c6puCato,(ed  quia  qttidiu  tes  Iiicttitteiut»n6  etlk  ciffi£* 
_dusdominttsreiiugicefeaciiiftopcecioeivendece»non  magfs  <|aiin  n  o- 

'^eietex 
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DECAD.  XVIL  ERRCR  VI.  4^^ 
geret  ex  bon^  ftdei  concraclu  aJ  rei  fuar  refticucionem  Ijutor.t.eodJ.non  er.tm 
•^,D.r€r.amot.L(i filiofamtlidJ Lf  .§.1.  d ./oltif.mjUr.Cur cnim  deterjorisco^.di- 
cionis  lic  agens  cx deiido  ?  Trac^amus  iiquidem  de  adioi .e farci  qux com- 
pccac  racione  doiniiijj,vt  Papinianus  loquicur  in  I.fi vendtdtro  80.  \.\.  D.  de 
yitfrf.  £x,quo  eaamapparec  lor.gcimprobabiliorc  elle  aliam  Accurfij  incer- 
precacionem,qui  parum  iibi  laci^kfaciens  in  c*o  quod  dixcrac  ad:ionis  rurci  no 
mine condi£tionem  turciu.ini  incelligidebere,niauulctandemfeqni  Azo- 
iiem  exiibnuncem  labolenum  in  d.l.cumfim%  cradbare  de  facramenco  in 
liccm,fcd  dc  eo,inquic,quod  veiam  quancicacem  rci  fubtradJix  continet.fiuc 
z.Qi\o  e  Furti ,  liuec6di6bonchirciuaagacur,quiaiSf  in  a^lione  fuici  lubecur 
rcfpccius  ad  rem,(icuc&:  m  inrerdi6lo viide  vi  cx  i/i<fuando  ff.C.vndett.  Ni 
pr^ccr  id  quod  ciculus  ipfe  fub  quo  lcx  polica  eft  olfcendit  fatis  noh  ni(i  de  iu- 
rcmrando  in  litem  accipi  legem  debere ,  non  polfum  e^o  inccll  geie  qucd- 
nam  illud  iuliurandum  lit  ,quod  ille  comminifcitur  ,  (» non  illud  ci\  quod 
vulgo  irterpreces  vocanc  iuJiurandum  vcritatis  :  quod  ipfum  tamen,fi 
quod  cale  elt:  ,de  quo  difputabimus  in  (equenttbus,  al.ud  quim  in  liceni 
ellc  non  poteit.  Ac  neque  video  ex  quo  luris  loco  auc  qua  cacione  probare 
Accurlius  polTit  iurari  m  condickior.c  furcina,  qualecuinque  cand6  iuf- 
iurandum  illad  licqaod  incerjK)nivelit,nih  vnoillo  cafu  quo  eti.  m  in  car- 
teris  condi<fi.onibus,&ftridiiurisadionibus  iuraii  in  Jiccin  pocr^ft,  nim:-  . 
rum  cum  res  pecica  pCriicpoft  moram  antc  conteftauone  Lwafltomhtu  5.$. 
^/W.^/f  »«/i/./«r.c]uod luliuraiidum  foieoego  dicerenecefntatis,nonvt  in-- 
cerpreces;vocant,  vcritacis,quianeceiusderercndialia  rauoeftquain  quod 
iion  .ihccr  pdllic  iudex Tlbmare  lem  qua?  non  cxtat ,  vt  in  d.^.p/ane  Jkrt/con- 
/ulttufatbtt.Vono  extracum  cafum  neceflicas  nulla  eft  propcerquam  aduer- 
Tus  luris  regulas  induci  dcbcat  vt  in  condidbonc  furtiua  magis  qiiam  in  aliis 
ftriciis  iudiciisin  litcm  iuretunciim  li  quid  aduerfus  fiirem  eius  odio  durius 
conftituideberet,  poflic  aftio  furci  fufticerc  a(ftori  vc  non  tanti^m  de  verita- 
tc,fedetiamexadtedionciurec.  Idcirco  enim  fiiris  o  iio  comparaium  eft, 
pluribus  adeoque  contrariisadiionibuseum  teneri,  id  eft  vindicacionccon- 
di£kione,&:  furti , vtquod  ador  per  vnara  confequi  iiequit,  peraliam  c^n- 
fcquatur.  Denique  funt  ifta  prorfus  repugnantia ,  m  condi^one  furtma 
iurari  inlitem,&  fieri  condemnationem  aftimationis ,  quanti  plurimi  vn- 
<]uam  res  fuic.  Inauditiim  enim  eft  lurari  in  litem  quanti  pIurMui  res  fuerit. 
Ec  fm^  li  quo  cafu  iurari  polfec  iuraretur  contra  occiforem  ex  lcgc  Aquilia, 
cum  is  pcrindc  acfur  cxdcIi(5bo  adeoqucimprubiorcconueniatur.  Quod  ta- 
f nen  non  ita  cft.  Probarc  enim  illo  cafu  a6tor  debet  quanti  plurimi  eo  anno 
fiierit  (cruusoccifus , fafta  retrorfum  anni computanone,  non  de  eo  iurarc. 
Ciim  enim  iurare  licct  non  quanti  rcs  fucrit,fed  quanci  clle  auc  fuifle  iuracu 
lic  infpici  debet.  Vndcilludeftquod  aic/rA-T//rt»i. i»/i#.r«r.  De  periu- 
rioeius,qiii  ex  neccUicate  iuris  iur.iuit  non  facil^  qu^i  folere.  Nunqua  cnim 
iuliurandum  in  licem  dctcrri  Iblct  nili ciim  ncceilccft  vt vel  rarioni luris  vel 
arquitati  fatisfial:  vc  doccbimus  iMfr.cap.%. 


ERROR  SEXTVS. 
De  dffferentia  ihdtciorum  bon£  fdet  (^Jlrttlt  turts  in  re  dibtt^  periufttt' 
randum  tn  Ittcrn  Jtfiimanda. 


4iS   ANT.  FABRI,01b  ERBLOR.-?:RAGi^AT. 

M.T   R.  PR,B  T    » waftri 3 qui fiiJlflmjVtiKifiiiiiic^'lfetfgii>iM^i^t^  ; 

Agnofi»iuinceciiidtGM«9tel^ 

)^!^:^f(  per  iudicem  seftimanda  aa^acuc,  nec  camen  negatcpafiCmtdifts  j 
entiain  iliam  confticui,quam  onini  um  aperciflimd  Vlpianiuponic  in  /.5.$  1 
hac.  D.commoel.yimiadiciisbonxfidei  /pcdkccur  cempus  rei  iiidicaiicijc,ia 
fiiiCtis  veio  ccmpus  licis  conceftatac,  coguntLir  vcleeuoluanc,d]tietcnua  re- 
fecread  cum  cafumquorcsdebica  non  per  mdiccm,  fcd  per  Jufiurandum  in 
licem  a^itiinanda  eileproponacur.  Cuiusfeniencia:  aucor  fuic  Bartolus  ad  d. 
§jnhMe,  ahxCi^  quam  |>Iucwiiis  iocis,  oMDCtts»  aut  vt  meliiis  dtcam,  a  icjpio 
vla:6ilecepcii«coGOloce,5p6d  yib^iM  iL§,mimuaEbui$dsiatuniB 
w  cooiinodaiK-zftiiiMUQtie » ttiuatcaiHn  de  iiuetacaodoia  licem  qood  ia 
oAionecoiftmodau  locum  habeCy  vc  &io  cztedsbonz  fidet  iudiciis.  £drt»li 
igfOU  ac  vulgarium  incerpicetum,omniumquepragmacicorum  /encentiadl» 
in  eodiOerre  bona:  fidei  iudicia  a  llricUs,  qu6d  in  bonx  Hdei  mdiciis  aeftima* 
cur  res  periuriuiandum  in  bceni  iuf^icdlo  tcmpore  rci  iudicacac,inftri6l^is  vc- 
ro  cx  ccmpoic  lius  coiteftaca:.  Difluiiilitudinisrationc  illam  adfci  unCjquod 
iullurandum  in  litem  in  a£bonjbus  boi^a  iiJei  licadfcdkjonisjnafcatiutiix cx- 
dolo  pcr  reum  adniiilb  in  iudicaci  execucione  ctim  reusadrem  cradci.aan] 
condemiiacus  non  volt  parete,nonautiem  ei  moca  ance  ftncenctam  coiDnui^ 
ia.  Inibifkisverb  contra ;  nalaiur,  inquiunCyCxdolocommillb  antelemen- 
tiamquandocumqu^imb  vero  ex  fola  mora  eciam  cicra  dolum  ,  iun^  ta> 
men  dilSculcace  auc  pociils  impaiIibiUcacepmbotioiiis/.Mtfift«w^iir^ 

verf.plAne  D.Jt  tn  ht.utrand.lAoiz  aucem  H  non  (emper  ance  contefta- 
tionem,(alcem  cunc  contrahicur  cum  conteftacio  fic,  ob  Idquc  put.it  Bartoha 
lius  conceftat^  non  morcj  tempus  ab  Vlpiano  exprellum  clle  m  d.^.m  hac,m 
dcqueeciam  fieri  vc  quibus  locis  uadlanc  lureconfuici  de  iureiurando  adfe- 
^onis  prxiens  cempus  rem^r  demonftrenc  hjs  verbis  ^MsnttreJ  efi,\t  d.$,  m 
ImdMmetQmiimtL  mkkm  'A.ix.TiMdeh.LqMt  reflkmn  €y.vuU  rei  vm> 
dlMwr.XaDjtts  vcr^pcxiRitft  fiumti  resfiut  quosies  tciAant  de  toieiiicaiid» 
inliteminittdidis  wM.imijmmuy9*mm  ktjmmtJLtgsatd^  io&icaii- 
dumioterpceces  &pcagmadci  omnes  poft  Bartobm  ^  vericads  iufiurandiun  . 
vu^b  appcllanc.No$  quam  Cit  haec  diftindHo  a  iDris  racione  aiicna  docuimns 
fuliiljme  lih.iG.Ceniea.CAp.i.^  \\.  Sed  camen  facecc  non  pofllimusquin  Wc 
nonnullarepecamusjvcnon  tancum  dociioribus,lcd  eciani  nudis  pragmaci- 
cis,quibusnoftcijlljConiedujrarumlibrinonabs  re  pauII<N  obfcunores  vi- 
dcri poirui\c,quancum  in  nobis  cric  conlulamus.  llla  jprimum diftindtio  n> 
dicuia,  pcoi|fii%iecomBnenucia  eft  vti  iufiurandunf  aiiiidiitidfcfttcinis^ 
liud  vcncacis.  li^IliimcmwyesVftliiFiiifim  laseoQiifBlci,  . 

vt  iequend  Doca4i&diccaij9l.:iiBc.fieti poteft  vt  adori  cohcedatur  tii.liceift  | 
iurarequineiusadfe^^iiiAdulgeatur»  Deindc  falflub  eft  qoad  ifti  fofanw  | 
iofiurandum  adfe^onis  qubd  in  bonc  fidei  iudKiis  locum  babet ,  na*»  , 
(ciex  dolo  adnullb  per  reum  in  iudicaci  execiicionc.  Vlpianus  cnim  ciim 
in       $.m  Wfcribic  fpe^andum  eilcccmpus  rei  iudicanda;,  aperciilim^ 
dcmonltrat cempus  quo  resiudicanda  eft,  &  in  condcmnauonem  dedu- 
cenda,vcidem  iUe  loquicur  m  i,^.§.fij>er  penditmm»  ve  aQion,  empt,  noa 
edam  tempus  illud  que^esij^m^icatjiitt ,  quod  vuquc  fDcdaci  opone- 
M  fi  ii0ati|^lii«mHkdode  it|d!cki  in  bol^ 

Bt  vetb  qnid  fiicif  cflmodata  w  (bcalioboDKfidd-^blKiadadcb^deficcic 
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stiTXe  rcm  ludicaca  prarftari  po(Te  dolo  malo  debitoris.^Quidni  condemnabi- 
tiir  re£la  debicor  ad  rftimatJon6?aut  quomodo  abcer  rentencia  fcrccui .•*Non 
enim  iiiii  trullra  Sc  inepc^  iudex  condemnaucric  debicore  ad  pra^lUndam  fpe 
aem  qiia  (ciacprxllariamplius  nuliomodo  polIe.Sicuc  e  contracio  ^aceret 
ndiculd  li  debicorS  condemnarec  ad  acitimationc  fpeciei  poficar  in  obligacio- 
qui  prarftari  idhnc^ollet^i.vit.C.de/itUtcJihert.Kec  (anc  vlbbi  tepc- 
rio  lurari  in  iicem  in  execuctone  iudicaci,pr2rccrquam  in  rei  vindicacione  Hc 
aliis.li  qu:E  funt  eiuliDodi  arbitrariis  in  quibus  nccelle  eft  praccedcre  uiHu  de 
rcftitucdopriuftjuam  perueniri  pofHt  ad  condcmnation^  d.L<fut  re/i$tuere  65 
X).<i^r«f<«^'r.Quamquali  cum  prudcncibus  potiusquim  cum  interprc- 
cibus  loqui  velimus,ne  tdm  quidem  luratur  inexecutione  iudicati,quonia 
luilus  illc  dereqiia;  petiturrcititucnda  arbitrium  diccndu  eft  non  lcnteiuia 
auc  condemnatio  ^.prdterea  lnfiu.de  adton.si  fuo  ioco  dicemus£t  colequen 
tcr  Falfum  cctam  clt  quod  ait  Bartolus  in  ludiais  bonae  fidci  non  lurari  ex  mo 
ra  antc  (entcntiom  commilla  Contumacia  cnim,eius  qui  conucnitur  lirclb- 
tucrciuiI*usnonpai'eat,bcdtfequatur  arbitnum  liiud&iuirum  reftjciienJI, 
/cntentiam  tamcn  prarcedit.Sciitcntia  liquidcm  non  diciturper  quam  reus 
ncqucabfoluitur,nequccondemnacur,quoru  neutrum  per  arbiciium  fit,ob 
idquc  neciu  Jicajjdi  ofiicio  hiiKiiis  videri  potcft  iiidex  qui  r6  relbtui  uiffir, 
quomodohaud  dubic  fundusdici  dcbeict,liarbitriijeiufmodi  {entcntia?&: 
condemnacionisiurecenleietur./.m^rAr/>o/?r4f«4m.  D.de  re  tudtcat.Km^wg 
quodnoftrisplacctjin  iudiciis  thiCli  juris  luliurandu  nafciex  dolo  quando- 
cunqueaiitele  itentia  c6m'!lo,iu'  tl.i  djfticultatc  aut  potiilsin.poUibiiitace 
probicioniSjCotri  nujratocum  eft  Nailoenmi  prorfus  cafu  raciira  ludici)  ftri 
(^ipauturiuiaripoilcinhtciiuen>oradc  cuipa  (oia,iiue dolus  inccrceilcrit, 
jiiu  c  im  cafus  neccftitas  co  adigit  iudic6  vci  inuitum  vc  dcHerat  luiiurandu, 
id  cll  ciim  ficri  ncquit  vt  citra  dclationem  iuriiiurandi  rcs  dc  qua  agiiur  ^lb- . 
raeturiquod  ipfumvnotancumillocafu  cucnitquores  dcbitn  pencnc  poft 
mora  debitoris  antc  iids  contcftationc.Ni  cum  antc  mor4  pcrijt,c6ll3t  iibc^ 
lari  dcbitor6  naturali  intcritu  rei,nec  quicquS  apiius  ab  eo  pcti  poile,  i.fi  ex 
legati\\.deverb.o{fl.Q\im\exh^cti\l.,x\on  Ibiilm  poftmoracxtra  ludiciu  aut 
fblaiibelli  obiationc6<:  dcnunciacioneconcradta,lcdcciam  poll  iicd  conccfta 
ca  equidem  manctdtbicor  obligatus  acii  res  pcrempta  no  ciVci  J.Ji/eruum  91. 
§./efMitur.cfr  §.t//r.M.Scd  tamcn  nuliacauiraclt  propter  qua  jurari  m  licc  de-' 
beat,quia  ctiamii  rcs  cxtaret,cuius  prarftationi  aliquid  impcdirec  no alia  ar- 
Aimacio  deberecurqiiam  quac  iiciscoccftacac  tcmporefLiiflct,vt  anobis  co- 
probatu  eft  in  fu pcrioribus.Qnanta  \erh  iiierit  ca  iltimatio  infpedo  tepore 
cndcmnationis^perindc  fciri  poteft  etiam  poftcaquam  rcs  percmpta  elCacii 
Adluic  extarct.Ncquecnim  quod  liomonuncmortuus  eft  impedit  quomi- 
nils  fciri  poUit  quanti  cftec  ante  quam  morerctur,nequ«  in  eam  r6  ncceftariu 
iel\iuliurandri,vt  cerncrc  eft  in  f^c^eJ.pen.D.de condtc.trit.i{.6mc]\ie  m  adbo- 
gic legis aquilia:  m  qua iftimatur  rcs  quati  plurimi  co anno  fuit  fada  rctror- 
/um  anni  c6putatione,/.4tf7^A-  ii.c^paf.Duidi.a^il.Vnus igitur  cafus  ilic 
/upcreftquoiuraripolTitmlitem  poft  rcm  percmptam,ii  res  pcricnt  poft; 
rnoiam  6c  antc  coiiteltaDonc.Tunc  enim  cummorafaciatvtrcs  ctiamnum 
«.xtare  videacur  quar  tamcn  pra:ftari  ampljus  non  potc{l,nec  rurfum'moi« 
racio  vila  liabeatur  m  ludiciis  ftri(Stjs,quod  pcttinet  ad  ineunda  xitimanon6 
^ei  dcbii«E ,  Ced  untum  quod  ad  pecpciuandoui  obJigacionem>neccnari6f» 

Dd«  i> 
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coiiiieqiieAsqon  ^lto  nteipmmptapaBltimaiiont»iMi^^  iri  i 
tioncm«porttatjei  fOWinatew  w  c%  prxfcnd  temporc 
dfl  {k^iddlcx  to  tempoBC  qoo  imtae6c  licis  contei\auo  Hc ,  non  fecus  ^ 
(iccscxsaMtqiaB&PfOCxtanteCabetur.  Pon6  eapne(etis«ftimatiorci  iaini 
pecenipt.T  nequeofhcioiadicisneque  arbitrioboniviri  cot^ftitui  vllomodo? 
poteft,qaonia  n.(pc6b  veritace  ;rftnnacio  rci  non  excancis  nuUa  eft.  Inde  ni- 
miruni  lu  iuscoparari  necellcfuit,  vt  vel  inuico;udKe&:  quantumlibec  re- 
pugnace  itf  :th  mdici)  natura defbrriponit  hoc  cafu  luiiuiandu  in  htc  .*  quod 
vno  verbo  ivlarcianu-.  explicat  a\  d*Un  sQtM$^s,m  fi,his  ve(bis>f  «m  nS  P9te^ 
iudex  Mftimire  fint  iMMkBtmnpiiitmMum  fiumB^Mt.  Etfiaacft  isloaii 
n6  ni(i  de  iudiciis  ftagbstnifbt|>teroo  tamift  n6  viAn  id€  quoque  dkaidam 
eCLeJi  ex  bon^  fidei  conkradbu  agatv  «d  coniequendam  r6  qu^  poft  R)octm> 
penerit&  ante  licem  conteftatI:qiioniam  iUoeuam  cafu  locum  habet  eadd: 
facioiuris&:  neccfifitatis.  Qaamquam  cnim  hoc  plus  eft  in  iudiciis  bon^  6- 
deiquod  in  iishabecur,quod  ad  omnia  raciomorcj,  cuccia  ci\m  quqriciir  de 
incunda  rei  debu^  qllmiac.one  :  non  camenvlqucadebinfpicimustcmpuf 
iUudinor^,  vtnonpiuris  qftimarires  dcbcacli  plurisfit  temporc  litiscon- 
teftat^  autcondcainationis,Z4.$.y?^<r  verubtaremJ^fifimiuu.i^citm  per  vtm 
D.dmSimLtmfe,  lme6qoeGommwieiuseftiiididonimoinnim& 
tam  bonc  fidei  qoto  ftci6H  ttcis,qubd  temmis  litis  conceftaCB  (pedan  ieii^ 

Eerconuemtcxmecaiacistatione  ,  fiuequodqualequideltctmipcciciircai' 
;daridd»eat/.a«D*4iri2/Siri/  ,  nuequb.  exeo  tempore  quidque  aeftiman- 
dum  C\t quo  nooiifimd  folvd  potuit  J*fi CdUndts  u.D.dere mdicSo\u€di  aii« 
tem  facultas  ex  conuentionc  compctit  &  hbcraeft  vfque  ad  conteftatio> 
nem:  quaaccedentc  nouaqu^rdamobligatio  nafcicur  quamdiflblui  eti?.Bi 
necelTe  eft  vc  prior  obljgacio  perimacur,arg./.y/ T/ft«/j>.D.  de  ver.  ohlig.  iud. 
/5.$.  idem  fcrthtt.  D.depecuL  Diftcrcntia  cancilm  in  co  ci^quod  m  iudicus 
bonz fidei tcmpus  iUod lids  conteftacziuLj^^H^r vc cam^n^^de^ 

becat^cffdc  vtmone  quogutfrvcl  cmiili  nmilihMWMi  1 1  ipus  infpici  o; '  '' 
fi  alieraccotempote  ploristes  fiiit.  InftiiAisvfob  ^ectaturprxdsd 
lictsconteftatac  ,  proptcrea  qEwbdin  iismiiliipaeifiis  borac  ndeirai 
CHcQmeproculdubio  Vlpi-ini  fcntcntia  8c  ratio  eft  tndlH  m  hme,  /.5. 

Ergo  (1  ex  contradlu  bonae  fidei  agacur  ad  rem  quar poft moram  nccdd  tamea 
lite  contdlata  perieric,fbtcndum  eft xquc  locum  eSe  debere  luramcnto  m  li- 
tem  acli  ex  contradlu  ftr!doagerecur,quandoquid6  fi  hodicrcsextarct,ficri 
poterat  vtpiuiis  n  unc  cum  agitnr|efIet,quana^mocac  tempore  (uifiet,  dcc  vn^ 

gijlgfH.  mCBQE'  OQDICOCw^-COHHIwlWDV  flBvvnVBMDIDIIIIItQBOSflHlEIOoBnK 


odkiccAiBCniMiBjiCidm  propmr^mooMicidpamqiiefiMim  c^tffjjlwKi^llc  qqd 
magb  appatct  qitancopere  ^UktttriT^mAw  ooi  hanc  iudidotd  iioBlB  Bid 

ftiidbiiuris  difierentiam  fic  tra^at  quafi  quod  fcriptQ  eftdeiodldir ! 


indL$^4»rJ.Mr  a&iomlw.DetfiiiiJttrMHad  iudicia  bonat  fidei  perdnenHl^ 

quaquam  pofHt.  SicUt &  in  eo  labitur  euidcntiflimd  quod  tcmpus  litis  conl 
teftacx  a  prudendbus  dif^puuc  pro  cempore  morx  eo  colorc  qu6d  tuc  (al> 
Ccm  cum  litis  contcftatio  fic,mora  concrahacur.  Nam  prxcer  id  quod  nu/piS 
«U)in  hac  quxftione  memincrunt  tcmporis  morae ,  fed  £:mpei  iicis  conteft» 
|gvtin!i4u.^.if  iwf J).r(^^  ia.Z) Jl>  rekertAiM^ 

5rv  »«  ^'iilivK- 
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^iSefBat.  moiiiMmnt » ia  iudidis  ftn^  nuUam  oouiino  Mwd^^QCIsjft*. 
Cioiiein  morae»iUjli'quod  ad  patpecusuidam  obbgauonem  ,  qaiz  nt.taam 

ratio  habcacurficex  bona  mft\<^ux  in  ludiciis  liri(fljs  ad  augeiidas  ptz- 
Itaiiones  niillainpcnjcijs  locum  h..bcc.  Nec  liiiiilc  c.i,iiquisubiidat,ple- 
rilquciurii  locis  lciiptuuicllc  lcj;atoiuni  tiuctiu  Cv' vf.iias  ut-bwii  a  die  hus 
convCitacs  / tutau.C-defriiihb.cj'  vfhrJe^ut.cXm  Lanicii  coi.llct  oebcii  a 
dfe motde  ii  qua moia hci edi^»  prav ellUic con(eftactonem/.«n mmorumy  C.tn 
f^flfSMitff  mtegr,xfjiuJ.^.DM  vJitr4^^ifuSiMtj4^.vfmr0i^U^  .£a, 

\^hkn:f^;$fiafl^^  poQ>raJiilm  vc  toc  i 

i|ieiuur,  qui,inuicenv.i^|^gqnj^Hg|Xtfemy  (ed^eciam  iie  qiu  vis| 
iuris  iationj.Aci)eque  locus  vllasiuris  nolFri>i:cqueratiovUa  di^c  vtiiliut 
diaisllri<^;sccnipusmorxiuipiciacut  ad  n)cu!;djniarflimationcm,nuc  ofE-. 
CiOiudi«:is,auCarbiCrio  boni  vui,iiuc  per  luluiiandu  in  liteni  a*tljn:acio  in- 
eatur,lt\i  lc  cs  omncs  cl.imac  Mirpii:iciidu  clle  cemptis  htis  cutcrtatT.Cutet- 
go  tepui  iliud  htis  Lontclt  .t.L-  intcipiccabuiiut  tcpu*niorj:^i>cd  c».  mcqcr-*^ 
rantiuterptcccs>c^aodaiuiitdiiiii:uitaLcin  pro|bi|akianis  cum  iCjQfa  cocurren- 
cemioducere  iuliucai)dum.in  liccn>  quodiUi^p|Kllant  veci^||iv  Non  cium  ^ 
f^i|iflicuttas  quantuc  umque  grauis«iw£cereCia  nofiip&^(iam»vc  ita  due- , 
c^gi^iai|{fd(Iibiiitas  adenct.Pttmu((^Zeno  Impci.fuitqui  prp^^icr  roUpra[)an' 
cionuni  dilficultat^  incroduxic,vc  iuraci  puiTitin  iitemiaipeae//^fir4Mji^. 
C.vnde  t/,:d  c'X  odio  vioienCimuafons.Dc!  iq;  cuni  qpxinnusdercdejjita 
xltiniaiuia  pci  luliurandu  iii  litc,iidicul  &:  irtcpti  nmns.n  qLiaraiinis  anhu- 
lus  au".  ilhus  LCporis  ratione  hai^cri  opoitcat.Fic  cnir.: ajlLiiratio  cmrmodicx 
aJlcctionc  iur..iitii,c"ui  li  i.  dulgcrc  lci;.llaioi  ni>licc,  nocllct  cur  ei  luliuian- 
4Q  defccredebcret.Noiicic  coiranuni  quou  raiptum  clcni  /.cum  fHUt^.D, 
df  in  liiMtrMtd.ciim  IWtiAgt(||tf  iiy«n  ita  opoacs&yTMUremfiitjfecumjfkt^i». 
/#l||f»j^J4fninMUcoii(bcainee^  capjte4iceb^, 
^Sptiatiiwae  iliius  fimph  dequo  iuyatm^gplum  vel  quadruplfi  cpiy* 
(||f|^Cllc  quQpCBaa  furci  Hue  maniiciti,(iue  non  maniteiti  qoncinccnr ,  pQe|||) 
aii|ii%4idfeempusdeh6^irerercipeceirari5conuenit  c.im  propcer  dci:<f^jAi 
infligatucCartcrametiamiiadflciuraiierit  longcpluus  rcniKiilIequam  re 
vera  tueric,cum  hittum  fac^kam  cll.f.on  iJcirco  dc  |^s:nurJoqi  aeiccnr,nec  ob, 
id  ininoiis  far  conJcnuMbiiur  qnod  paiacuslic  pu  baicmj;  «U)s  rem  cunc 
fuiilc:limodo  tahscalub  llc  uiquouiiiutandum  in  litcui  dctciu  debi^ic,jidj 
cil  il  a^lio  iurti  compecac  iurc  domiiiij,r.ec  fiir  exhibece  rem  furciniwi^^ 
fitliiffevtli(Jeiciirauod  Vlp.in  d.$MhM,C€^im^op/:commodau 
qKtiitmmkhtimmi  iudiciislqgariin  litcm  &  rei4U(^oS.a?  tetnfiisipe-, 
OwiiiutolilVri^Us  ccsnposlitiscontelbix  rpedtecur,  poii  iic  ^qpi  debeCyj 
quomodo  noftti  volunc»  vcvnica  fententia  litd^  re  dcbica  per  iuliurandum 
iolipcmaff^imandajlcdquomodonosfuoloco  intcrpiccati  fumus ,  vtduas' 
iint  (cnccnci-u  ,  vna  dc  jurciuranoo  m  iiccm  quod  in  bonx  fidciiiidiciis  Ich* 
aiin  habcrc  lolct  ob  dohim  Ci  aclor  rcm  fuam  repolcac,  n  octiam  in  Ikrii^lis, 
iiili  ciim  aha  iiicund.c  xllimationis  latio  piorfus  nulia  clt.  Akeia  dc  incuu- 
da^eliuuacione  ad  quani  folam  pertmct  di^ierentiaeo  locosradita  incer  iu>  ' 
4>ci4h<inap  6dei&  ftriai  iuds.  ^eliqua  ad  litac  cjiaeiMQttpm  per  cinentia  ve- 

cicmusPeittKtaiattibiTaa^ 
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ERROR  S^PTIMVS. 

Dt  knimM^  in  Itttm  m  dlktm 
€x  emptp, 

I T  L  G  o  creditum  cft  in  a^kione  ex  empco  lurah  m  ii c  ein,  nec 
fe^cftcx  veittilHisiBWyMubug  iuri»  quos  pcagmauci  pa£P 
^^bqfKtti!oaBC/3p^MB^^  iuns  loco  icii^ 

pcam  lit  tu  e(&,  fed  qoiagMeralitcr  (ic  coaipnatuni  ius  e^ 
pQCantt  n  in  omnibus  bonat  fidei  iudiciis  iurcturin  ktemfi 
resdebica  non  pr.Tfteturex/.in^^nifw/ j.D.t^  inttt.inrJ.].§.$nhae.D.  eem- 
fnod.l.i.^.in  depopu  D.depo/tr.Qmii  bonac  fidci  lado  lus  hoc  poftulet,  proin- 
deq.ie  raciat  vc  eadcm  caulla  elle  dcbeat  iudiciorum  omnium  qux  bonx  fi- 
dei  elle  exifthnantur:  inter  quac  iudicium  empti  &c  venditi  principem  fcr^ 
locum  obtiuere  nemo  ambigic  Ego  contraiiam  rencenciatxi  (emper  pio- 
fc^biltoremexifttmaiii.  Nampiariiecid  quodnonpoiiiflft  mihi  peifuadeie 
pru(ientct&  1mpccattiicc/]Donim  toccittmc  ic^onfi  ad  adioncs  cmpci  ic 
fcndici  pcrtincntia  ioshoc  praEtecmiflurw  fuiflefi  putailent»  in  aftkmoct 
cmptoinrari  in  licem  p6fle ,  vid<;c^nun  efle  verum  generaliter  dc  indidind^- 
qaod  noftris  pkoec ,  in  omnibus  bonx  6dei  adboniDusiuran  in  licem.  Con- 
ftacenin  non  iurari  in  contrariis  iudiciis  dcpoliti,  commodati ,  mandaci,& 
aliis  fimilibus,/*"^.  ei  apnd cjhc  ^.in  princip.D.depofit.\h\  r.itio  redditur  quia 
in  iis  non  agitur  de  fide  rupta,  lic^t  non  eo  minus  imt  bona:  fidei,pK)fliniqiie 
compeceieex  cauila  doli*  Dicac  aliquis,  huic  racioni  con{cqucns  pouus 
viderivt  in  a&ionecmpQinraridcbcacquandoquidem  rqmpic  procuidu^ 
liio£dem  jvcndicorqai  icmqnamvcndidicnadeicdolomalo  icciiiac  olm 
ci  oacura  concradoi  obligacus  iLCtd  ccadendum.  Sed  icfpondco  quod  dc 
fide  rupta  hic  dicim  us  non  ica  acdpiendum  efle  vc  fidcm  rumpere  videatw, 

Sniiqais  non  prxdat  quod  prdmifi^alioqai  Ctiam  in  connaiiis  iudiciis  ioci-^ 
feuenirct  vt  dcfide  rupca  agerecur^  confequenter  ,vtin  iis  (poque  iura» 
retur  in  Ltcm ,  quod  numquam  fit)fed  vt  fidcm  is  demum  rumpat  ,  qui 
ren)  alicnam  quam  exbonscfidei  concra^u  habet  a  domino,  non  vulc  ei 
ledicuerc ,  &  quidem  dolo  malocum  poilic ,  auc  Ci  fecciit  ne  poflic.  Hoc 
verbnoneuenitina^oneempti*  ^eque  enim  fola  vendicio  cransfert  do* 
miniiim  citranodicionem  i  nos  maiiun  com  cafiim  cmdamps  ^ionPivcMdi 
u  nondon^flc  Kadju ,  &  quo agacur  ad  cradidoocm  >  cducrliis  vcodttoim 
cradereiccoianrem.  Qupcafodioonon  ad  aliod  oondeimuKt  vobdicociai 
pofleqaancomuisdoltts^f  procaciaeiusareuacur,  quam  vtpixftctquaaci 
Cknpcor fiia incerefle prohauerit , vt difcrt^  lcriptum eft in l.i.D.de  aSl.ewift% 
^  t.Ji traditio  ^.C.eod.  Ergo  non  quanti  cmptor  in  htem  iurauerit.  Sunc 
enim  hjec,  vc  facpiusdiximus  in  fupcrioribus,  plan^  contraria  &  repugnan- 
lia,condemnaciquem  m  id  quod  aducrfarij  intereft ,  &  condemnari  quanti 
aduetfarius  in  litem  Juraueric.  leto  ejui  njhtHere  68.  Z>.  de  ret  vmdie^it.  leu 

femp»r\ySJM^i»fr^9  J^fmium  €lm^iim^0ri$i%.i»%  l>»  ir  dm 
Aiiago,  inqaies»  libccabitoc  vcoditor  pcaeftadone  cius  quod  imeccft  coh 
fttns  ,iiecco8aturp(sa(dicmtiicdcn,onMKfi  kdm  ladeiuli  ftcolQ^ 
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ifitenuc^iillem  vifum  eft  iatti  olim  Tiiiirti^i|jMi»i  i  Ijlm" 

[»reces2ecud  func  aduerrus  Marunuin  qui  ma^j^MiimtMiMltiUlif# 
dicionem  prxcis^  cogi  pollec  Sed  nos  ConieflMrMrMm  //^.^.A^jy.pcd  Af^mi- 
wconcra/<74>rwwpioDaaiinuscx  Pauh  fevterttijsJ^tt.Dere  tudtcat.  conde* 

niraiidebere  vojditorcm  vt  rem  tradat,ii  ua  jere  comnodcpunit.Atiioci- 
pfuin  noii  ita  accipi  volumus ,  vt  prxci^c  <?c  abroliitc  coga-ui-  vcnc^itor  tra- 
derc(  id  enim  vix  crt  vt  fieri  pollic  ime  vj  &  impreilione  qua  lcmper  exofjm 
mfckl^ilacoi)  icd  vt  Tub  coinmiuauoue  panae  iub^urcem  uadeie ,  nco 
HpMCornMM^^  Kaud 
dabi^fitekttiWiem ipfiim irtiM liMnon  piifjt  irtfiiMirft,ni|im 
G}\i\m  id  quod  empcoris  reueca  incereft,  ledetiam  Ma0^m0tkitiii^0Biim^ 
CQC officio &  arbicrio  iudicit«auod  Faceie  ludex  percommod^  poceftetliHtt 
Clkraiunurandum.  irqueproculdubioienfuscft  I  fi  cumfundHtn  6^,$a^,4$ 
c§ntrah.empt.  ExilbnMbam  aliquando  pofTe  Sc  emptori  &  iuris  radocufactdl 
fieri ,  vt  emptor  omnimodoieni  habcac  citra  vim  nrprefllonem  ,  induJ 
dfcohoc  remediovtmanuliopus  /itmiiitari,rcs  vendita  aulf.Tacur  vcndiro- 
n  6c  in  empcorem  cransieratur.  Exemplo  eius  ouod  fcrij^tuni  ci\  1  n  dt£Ia  /. 

obacuc  ,  poiteaquam  com» 

r"^^^-^ — i^„i^i^i  tiiT  r^Ti[miir  1  n  fi  1  i|i<ifrtwiiiiifi  it. 

pixtbetin  afboneex  empco  iurari  in  licem.  «goiidpttfiecqudd  n&* 
<|ue  kgem  nnll  tm  K  il^iibMiytHWlioncm^  -^i.j^ 

:       ERRORdCtAVvt        '  • 

DiimimMdfi^dinterjnretes^pri^iltMkisifd^ 
Umjutnuaiu, 

V  A  N  D  o  in  cra£bicum  hunc  de  in  hcem  iurando  inddimm^ 

cxplorandus  necellanb  nobis  cft  graui/Iimus  error  interprc- 
Lum  &  pragmaticorum  exil^imantium  duplex  cJle  luiiuran- 
dum  \\\  litem,  adtedbonis  vnum  ,  vericacis  altertum.  luiiuran- 


datn  a^Miedionis  appellanc ,  pec  quod  les  zftimacuc  fopra  quam  xe  ve- 
isjfie  >  propceiradMdhoaaniiiniicisyCiiiloatm  cllevoluiic  mo  iUo  ca/ti- 
qBoperdolampo(Mids0Cf  noB  seftiiiiitiffin  eiaibone  iudicad:veciu-! 
cis  ver6  pec  quod  res  ardimaCiu:  non  ex  adfc^one  iurands,fcd  quand  re  vera 
oftcdm  alioqaismMlCWiis  ^uc  diii]<^liseft  vccx  xftimauonisprobacio  liad 
impodibihcaccm  illam  aucdifiiculcatcm  accedac  prarcerea  dolus  jIIius  aduec 
fus  qnem  luratur.  Semper  enim  dolii  interueniie  volunt,  vt  luian  pofljc.  S'e- 
cuci  Bartolii  ir.i  diltiugucnte  ad  l.malJtonthn^ ^D.de  trt  lit.iurand.^os  loi-gc 
aiiceriuliurandum  iniiccm  vmcumcllecomendimasquod  nt  aJiedioni.s, 
nuUu  pcocfusvcncadsJ^Ieqiieeiiimfieci  vUocafu  pocei^  vc  icgjflatot  peruac 
tataftogl«BMM»li«pm»  i|wciasadfiB6tioiuiadttlg|eac»&<|^^ 
cr(liwttr  incif » idflft<|Bia  no»  aliis  cafibus  inliian  iaiace  conoedicuc  quam 
quibnsfien  ncquaac  ,  vt  aliter  facisfiac  auc  lucis  cacioiii  auc  aeouicad.  De 
penudo  autem  cius  qui  cx  iuris  neceffiuce  iucauic  non  tacijd  quaed 
iJtf»vcaici^tr/Mii^i)^^Mdr«i.idcfl^nifium  euidens  iic  pedacium 
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vt  luiUoc-jloreobcegi  poHit  ,qacaia<iniodum  llquis  rem  vigiiiti  dignamj 
miUc  aLiroisarftimaret.  De  lurcmraiido,  quod  intcrpretes  appcllant  adle^o 
nis,mm  iatis  muka  rctiplimus  infupertortbus ,  neque  meo  ludicio  quifquam 
dubicare  potclt  e\  iis  qux  dixunus,quni  locum  habcat  quoties  alicn^  rcj  |;of 
foiroVj.iut  qai  dolo  Jeliit  pofIidere,dommo  eam  rcdderc  rccufaijliue  antc  li- 
ucpolt  co  iJcmnationCjliue  bona"  hdei  ludiciOjliuearbitrariaa^Sbioncdomi- 
liuscxpf.niacur  ad  rcm  fnam  repctcndam  ,  noncciam  (i  aliusquam  dominus 
agat.  Dcfcrendi  namque  lurillurandi  ca  pra^cipu^  ratio  eft ,  quod  r.on  lit  ali- 
cui  pcrmittei.diim  vtal>ei>am  rem  inuitodominoretineat,  auivtdomn-.um 
cogai  ad  rcm  itiam  iullo  pretio  diftraliendam,/./«/ar  %,D.eod,J.fifi!iofunulms 
2j.?j.i.  D  fohit .mAtnm.Lnon  tmm  9.  D.rerjtmot.  Qux  rauo  non  aiio  cafu  iocu 
htbetquamquodomnius  illceltqui  agit ,qaantumuis  maximc  indolo  lic 
is qtii  coiiae.iitur.  Idquccx  lisquaMii  lequentjbus  dicemus,clariusapparc- 
bic.  Ntfv  ratiusquiiquam  dixencduas  iUas  fentcntias,qiias  incerpretcspu- 
cant  tcrridcbeieinadioiiibubarbitrariis  ,.Tque  fcrri  poiic  in  adionibus  bo> 
iia:  hdci ,  in  qirbus  tamen  ceitu  elt  iuran  m  Ijtcm  li  a  dominorcm  fuam  rc- 
pofcente,  vtd  xui)us';exerccancur.  Nou  igitur  vcrum  eilc  pocclt  quod  liJi 
aiuntiuimrandum  adrciLtionis  non  aliam  obcauilam  dcterri  polle,  quani 
propicr  dolum  admilfum  in  cxccutione  iudicati.  Sic  enim  fiercc  vcfeciin*. 
'  dani  fcncentiam  iemper  terri  necellc  ertcc ,  nili  forte  quis  tam  lic  impericus 
vt  negare  velic  iententiam  dia  Jebcrecum  tantircus  condcmnatur  quaii-, 
ti  a£tor  111  liicm  iurauerit.  De  iureiuraudo  quod  illi  vericatis  vocant,diceii- 
dam  liic  nobis  cft  , &:  quidcm  brcuitcr.  Scciplimus  enim  copiolius  &  ad 
jiau^eam  v(que  libro  \G.Come[iHr.cAp.\.(t'  i;.Duo  neccflaria  tWc  putat  inter- 
pretcs  itemquc  pragmatici ,  ad  hoc  vt  iuliurandum  iioc  vcritatis deferri  pof- 
iit :  dolum  fcilicet  aduerfani  &  diflicultatem  probationis  :  in  vtroque  ^q- 
cant.Nam  neque  dolus  neceiraiius  cft,ncquc  difficuitas  probaiionu  fufhdr, 
fcd  ineram  &  ablolLitam  impiiflibilitatem  adclfc  oportet,  vc  huiufmodnut 
iurandum  quod  illi  vetitaus  dicunr,dcFcrri  poflit.  Excmplum  cnim  omnes 
fomunt ex  d.l.in  aSliomhusy^.  p/aae.de  tnitt.iur.  nec  alium  fanc  locu  habfit 
ex  quoaliud  exemplum  fumerc  poflinc.lbi  ver^  Marcianus  fcribic  in  ftridlis 
qiioque  adt.onibus  intcrdu  iurari  in  litem  ,  vcluti  inquit,  ii  promiilbr  Stichi 
nioi  ain  fcccrit ,  Scichuspoftcam  moram  decclleric,  qiua  iudex  iinedc  Ja- 
cione  iurifiurandi  non  pocolt  .Tftimare  rem ,  qux  non  excat.  Non  ergo  requi- 
ricvt  promiiror  Stichi  fit  in  dolo,fed  tantum  vt  moram  fircerit,quae  fieri  vti- 
que  potcft  ^  vero  fic  nlerumque  etiam  finedololicet  non  facile  iine  culpa, 
Ncc  ratfus  illam  fim:  lencenrur  rationi  adfert  qubd  difhcile  iicarftimarc rcra 
qaa*  n6  cxtac,  icd  quia  fieri  id  iiullomodo  poflit  pcr  iudic^  finc dclatione  iu- 
rifiurandj.  Non  crgo  difficulcacetn  probacionis  incactur  fcd  meram  impoi- 
iibilitatem.  Siquaenim  ratione  ficri  poiIet,vtfine  dcLitione  iuri/iurandi 
afftimaretur  rcs  lam  percmpta,  nihil  fane  cauHi  ellct  cur  in  ludiciis  ftriths 
iuliurandum  in  licem  aducrfus  iuris  reguias  dcferri  oportcrct.  Sednecef. 
ilcasdefcrendi  faciCjVC  ipfisquoJammodo  iegibus  hac  parce  vim  fieri  ne- 
ceflc ik.  Proindc fi  fpcciale  nomcn  hamfmodi lulmrandum  mercrccur,nc- 
ceflicacis  dici  deberei,non  veritaris.  Qua;nam  cnim  vera  e(le  poteft  xfti- 
matio  rci  quac  amplius  non  extat  ?  Dices  fortafle  iurari  quidcm  poft- 
quam  res  cxcare  defiic  ,  fed  camen  referri  ilbmacionem  ad  id  tempus 
quoresexticit,  veramque  habuic  a:ftimacionem.   Scdiioniu  eft:in  eo- 
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qaeomnes  quocquot  vrauam  lcgcre  CDiuigit  irteipietcs,uirpiter  haJiu- 
cinantur.  Quidenim  i^actljus,quam  acltimaie  citra  luliuranduni  rcm  quaa 
nonexcacinrpecioeo  tempore  qno  extitit.''  Exeniplum  eltoin  acilionc  Jegisi 
AquiliXjinqua  Jiomooccifus  xltimatur  quanu  pJunmi  co  annoFuitjtadla 
retrorfuni  anni  c6putatione/ui///f;>r  11.^       D.adUt.j4ifHtl.S<.  camen  nul-i 
libireperiasineaadtionciurariin  licem.Sunt  cnim  maomnino  repugnan- 
Cia,condemnan  occilorem  ferui  quanti  plnnmi  vi^quam  /cruus  tuenc.Et»; 
condemnari  quanci  dominus  in  litem  lurauericSic  &:  m  fpecie  l.^eftult.D». 
de  condi6l.tntic.\d  eft  cilm  agitur  de  xltimando  tiomir.c  perito  pcr  condi^o^ 
ncm  triticariam,&  lam  adiudicato  acpoft  (entcntiam  mortuo,dicimuseain. 
apftimationem  dcbcri  qure  mortis  tempore  fuit,neque  tamenex  eacaulla  iu 
licem  vIJomodoiurariconcedimus,quianec  necellc  ell:inquoncs  ipaeira- 
uimus//^.^.C<>mf^?.rtf/7.i7.Quidenim  poteft  intercfre  an  resadJiuccxtct,aii 
perempca  fuadmeuadaii)  pr^tcriti  non  prxIeiimtcmpQUs  aribmauoQem^ 
Ecexeonimirum  apparctincQcafuqnemMaKianus  tradtatin  d.§.pfaMc,xd 
cft  ci\m  homo  ex  rtipulatu  dcbitus  perijt  poft  moram  promjiIbris,non  prz- 
teriti  temporis  :eftimatit)neih  debcrj,(cd  prjr(entcm,id  eftyqine  tunc  Jit  cum 
agitLir,ob  idqac  ncccftarium  elle  iullurandum  in  htem,quia  ficri  per  rerum 
naturamnuJlomodopoteftvtexprarfcntitcmpore  jrftimetur  res  qua?  am- 
plius  non  excat.QiKe  tamen  vc exprxfenti  tempore  xftimarj  debcaciJliid  fa- 
cicquodpropccr  morampnEcedentemexcaieadhuc  crcdiLur,hcec  vcrcper- 
empta  fit^ideoque &:  pctJ poteft  acfi  extarct UfiferuHm ^\.§fet^Mttur.f^^.v!ti. 
de  vcrlf.oI>/t£at. VoteH  lus  fangerc  icm  excanccm  qui  re  vera  non  ^pat  vc  ad-. 
hucdebcaturneintcritufpccjcidcbitjrmorolus  debitor  Ijbercturj/ed  noia 
poccftiJJa  luris  fidtio  cflicercvc  prxftari  poflic  rcsqux  verc  excaic  defljt, 
quia  oblig.itio  luris  eI^,pra.'ftaiio  autem    folntio  fadi  l.cofilio  j.§.v1t,D.cu 
r4r^r;o/"Iusaucemfingerepoieltciica  eriqua:  func  iurisiion  circ^  ea  qua: 
fpnt  facii  l.denujue ^usp.cauf.maior  Ltr}  bello  ix.§  facliD.de  cnfttu.c^pofl' 
hmjreuerf.\i!ic^Q  quod  rcsextare  defij[t,impedireiioi;  poccllqupt^iii  us  prjr-' 
fens  ccftinacio  debcacur,quia  ciim  pro  txcance  Jiabc.icur,fucccdiC  aJia  mris'' 
rcgulaquac  facicvccalemcancamtiaercm  dcbitam  prarftari.  opoitcac,quaJj$ 
quantaque  cft  ciim  pecitur  /.1  T>.ae  vfur.Quznti  \qu3  tunc  ics  ijt  qqa*  rc  ve- 
ra  nulJa  amplius  eft,ncqueiudcx  ncquc  probus  quiicjuam  vir  diccrc  vllomo 
dopo/Iit.Proindemnfiurandiin  Jjccm  delatio  neceftaria  cft,&:  con/cquen- 
ter  Jurantis adfcdioiu  JndjJgerc iudcx  vel inuitus  cogitur,quoniam  npn  ni- 
ex  iuiantis  adte^one  xftiniauoncm  potcft  habcre  ca  rcs,qujc  re  V^ra  n^jl- 
lam  lubet.Ex  quo  intciJjgimus,cui;  Marcianus  in  ci)^.§.j>lftfjc  rc^uirat  vc  ipa. 
ra  promillons  moctcm  Suchi  pricccflcut.Ncmpe  quia  ix  morajiulla  pry cef.'. 
filletjVtique promiflbr.Stichi intcntu  cius Jjberaiet^ur/j/^  ex le^ati yy.De  ver-^ 
borum  obltgat.tao^t  ica  nuIJus  de  arftimacione  pra-uanda  quadtionj  locus  rc- 
linqucretur/dbJaca  jTcnitiis  obhgatio«e-|Qu^d  ij  fingcics  ajMjuo  cafu  fieri' 
pyllevt  citiamoiai>i  peremptoSticJio  njJiilomjniis  piomiiTor  manerct 
Lljgatus,nonmagisnccclIauaclIet  moja  quam  doJus  p;omjf[orisad/ndy: 
ccndam  huiufmodi iuriilurandidelatiouem.IvlQneniro  proptcr  njorai^  dc-^ 
fcrturiufiurandum,fed  pcoptcr  foJam  impoPlf>if»tacem  pi?cbaiionis.AIora 
aucemidcbduncaxatexigitutvtpoft  rcm  peccfnpiam  falua  ellcpo/sic  obli- 
gaciocuiuspoceftace  ad  a'ftimacioi5em  incundam  prjtftandaniqae  dccurri 
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opoiic.ic.tuneoiucfum  cuideutcr  ciiac  ^artolus  qui  luliurandum  hocvc- 
ritaiisnon  niti  ad  prxcenci  ccmpoiis  illiinacionem  rcfercndum  eflc  pucac, 
tutn  cx  concr.ino  non  aliam  ob  cauTam  detcracur,quam  quia  folam  prxler.- 
tis  cenjpoiis  .ilbmacioiiem,qui'  rc  vcra  nulla  eft  complcditur.Fefellic  BartO' 
lum  qaod  xu.l.mimts  ^Je  tn  Ut.tHrand.  Vlpianus  fcribit,numis  dcpohtis  non- 
oporceie  iudicem  iuimrandum  m  liccm  dcfcrre  vc  iurccquis  quod  fua  in- 
terfuit,ct\m  certa  fic  nuiuorum  rllimauo.Nifi  forcc,inquic  ,  de  co  quis  iurcc 
quod  lua  mterfuic  numos  fua  die  reddicos  cflc.Qiiid  cnim  li  fub  pociia  pccu- 
niam  debuic  auc  (ab  pignorc,  quod  quia  pecunia  dcpolica  ci  abncgata  ctl,di- 
ftradum  fuic  ?  Locum  enim  illum  accipit  Barcoius  de  iureiurando  ve- 
ricacfs  :  Sed  oinnmomale  ,  vc  ex  iisqoa:  proximo  capice  diduri  funius, 
inccliigecuc. 


{  1 


ERROR  NONVS. 
De  m  Utem  iurdnde  pro  numis/M  die  mnfolHtit, 


^JftflJ  V  o  D  diximus  iufiurandum  in  litcm  dcferri  folcre  ,  qaodci 
^Q^*  alicnam  rcin  quis  inuico  domino  rccincc  ,  fuadcrc  vidctur 
vt  dcpolicis  vcl  commodatis  numis  fi  a  depoficario  vel  com- 
modacario  non  reddancur  ,  iurari  in  liccm  pofllc.  Pcrindc  c- 
nim  fic  iniuria  domino  acfi  ipecics  non  pccunia  dcpolica  vel  commo- 
data  proponerctur  :  ncc  mhuis  agitiir  de  fidc  rupca  cum  pecuniac  ar- 
qucac  fpecici  depoficacaut  commodaci  dominium  remancac  penesdepo- 
ncncem  aut  commodanccm ,  &  confcqucntcr  mhU  caulfx  cft  cur  non  arqud 
dolus  viniicari  debeac  iureiurando  in  liccm  pcrmiiro.  Sed  non  ica  cft.  Nu- 
morum  enim  ccrca  ellaeftimacio ,  nec  proindcquicquam  vidcri  poceft  intcr- 
eilecius  qai  depofuic,aut  commodauic  vc  hos  vel  illos  numos  habcac,  quan- 
doquidem  pccunia  eft  ex  earum  rerum  gencrc  qux  inuiccm  rcapiunc  fun- 
dioncm.  Nec  ad  rem  pcrcinec  (i  quisobiiciatdcfcrendi  in  litcm  iurifiurandi 
hlc  poaflimum  rationcm  eire,  ne  alioqui  cucniac  vt  dominus  rcm  fuam  iu- 
-fto  pretio vendcrccompellatur,/.wo»*ww»p.  v.rer.amot,  Qinfi non  fit  con- 
feqiiens  ob  id  folum qu6d  cctta  fit numorum  acftimatio  iurari  minus  opor- 
tcrecilmprxtereidolusfitvindicandus.  Nam&  cilmiuraturinhtcm  ,  in- 
duies  ,  non  pluris  res  fic  per  hoc ,  fcd  contumacia  acftimacur  vltra  rci  pre- 
tium,vt  lurifc.fcribit  in  in  hutor  8.  De  in  nt.iurand.  Etcnim  refpondco 
inuki\m  hac parce fpeciem  a  pectinia  numeratadtftcrrc.  Spccics  namque  li- 
cct  fuo vcro  iuftoqucprtrioarftimaca ,  prcuu  camcn  non  c(t ,  fcd  aliud  quid- 
piam  coco  scncre  a  prccio  fcparaitnn:ldeoque  ncc  negari  potelt,  quin  domi- 
niincerficremWabefe  fiid  malit ,  potiils  qu^  iuftam  rei  arftiuiationcm: 
Cuc  enim  cogacur  aliu  ^  pro  alio  acciperc  ?  Siquidcm  in  co  diftat  fpe- 
ciesi  ccnerc  ,  qubd  non  ficqt  gemis  rccipit  in  fuo  generc  hjnaioncm* 
Ae  nihiloinnino  intcrcft  diis  qui  pccuniam  numcratam  depofuit  ,  v- 
tram  hxc  auc  ilFa  numorum  corpbra  accipiat ,  fi  modo  qua;  rcdduntur 
ilnt  ciufdcm  gencns  ,  bonitaris  &  qualitatis  ,  adeoquc  defendi  potcft 
cam  ipfam  rcm  qu2C  dcbctur  reddi  ,  quamuis  non  cadctn  fint  corpora 
numorttm  qux  dcpofica  fuctunt ,  nulla  igitur  rario  eft  cur  cx  ca  caufla 
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dcfcrri  iuliurandum  oporteacre^eque  Vlpianustrac^ansde  numis  dcpoli- 
tis  exeo  mouetur  qubd  certa  tit  numorum  ^eltitnacio.    Subiicit  autem,  Nip 
forte  deeo  ^uis  iuret ,  ^uodfua  interfun  numosfibifua  dse  reddttos  effe.^utd,n-^ 
fifubpoenapecumadehuityautfuhpignore^ifuod^uia  depofita  pecunta  eiabn§^ 
gataeftydtfiraRum  eft^Ego  ver^  cotum  hunc  vcrliculum  Tuboniani  non 
Vlpianicfleauiim  dicere.Namecn  ponas  eumqui  numosdcpofuit  ccriadie 
reddendospecuniam  debuide  rubpGena,aut  fub  pignurcquod  ob  non  fa- 
^m  (blutionem  diftra£bu  fuerit,infcne  tantiim  ex  co  poteft  dcberi  ci  quan 
tiiplius  intcreft,ciim  alioqui  rationc  numorumne  quidem  idquodinter^ 
eil  vnquam  debeacur.  Sedob  idiurari  in  litem  oportere,nullomodo  certd 
inferrc  po(Tis:Nequccnim  neccirc  ert  cAm  etiam  citra  luiiurandum  facilc 
fciri  pollit  quanti  adons  intcrlit,tanti  fcilicct  quantum  Fuit  in  poenaoly 
nonfolutam  pecuniam  commifra,aut  quanti  fuitpignus  quod  propterfa- 
^iamin  foIutionccclTationcm  dilira^m  crt.C^terum  jlludfcmpcr  vcrum 
cft  rationc  numorum  nihil  penitus  intcrclle  aftoris  anhxcautillanumoru 
corpora  accipuc ,  &  confequcncer  iuri/iurand»  m  litem  deferendi  caullam 
nullam  fubclIe.Q^od  &  Accurfius  ipfc  i)rxfcnfit,qui  ctfi  negare  non  potuit 
quod  legisverbaFercbantjiurarihoc  caUi  poIle,ncgauit  camen  iurari  inli- 
tem:in  eo  licet  apcrufllm^  cicuticns  quod  ab  Vlpiano  caucc  fachim  putar, 
vc  in  illis  verbis  mfiforte  de  eo  ^uu  iuret  non  adicccric  tn  /item.QuaCi  verb  de 
alioiurciurando  polTint  ea  verba  accipi  quam  qubd  fitin  litemrdequo  ta- 
mcn  in  proxime  prscedentibus  locuius  fuerat.  Et  fan^  altcmtrum  nccefla- 
rib  fatendum  eft  vt  vel  in  hcem  vcl  nullomodo  luretur.Alij  vcr6 imerprctcs 
quos&  jdcm  Accurfius  rcfcrt,&  Bartolus  cxteriqucdcinccps  probanmr,' 
ciim  vidcrcntnullamm  numos  adfcdtioncm  cadcrc  polIc,ncgarunt  ir.liu- 
randumhocquod  in  ht6  clTe  fatentur,ndtcdionis  elle.-Ied  dixcruntdle  vr-. 
iitatis,qualcillud  dc  quo  \\\^.planeJ.in  a£l witbus.de  tn  ht.iur.Adhuc  incptius 
Namfiomnc  iufiurandum  m  litem  adtcdVionis  eft,vt  fupra  probuuimus, 
conlequensfitvt  quod  affeftionis  ellcnon  poteft,nullum  omninolic.  U- 
ludenimdc  quoin  dS-plane,\i  proximo  capite  djcebamusjicet  cx  mera 
fa<i!^ineceflitatcpotius  quam  cx  iucis  ratione  caulfam  habeat,vcritaDs  ta- 
meniufiurandum  noneft,fed  adfc£kionis,aut  falten),vtitadixcrim,ncccfli- 
tatis,quoniam  finc  dclationcinnfiurandi  nuJlomodopotcft  iudcx  arftimare 
rem  qii:c  non  cxtat,quemadmodum  co  loco  Marcianus  fcribic. At  non  (imi- . 
htcr  poflis  diccte  iudiccm  apud  qucm  agatur  de  numis  depolitis  fua  die  n6 
relbtutis,2ftimare  non  pollc  citra  dclationtm  iurifiurandi  quanti  interfit 
eius  qui  numos  depofuit  cerco  die  reddcndos  fi  fub  pana  ad  cam  dicm  de« 
buit  pccuniam,aut  fub  pignocc,quod  fueric  diftra£kum.  Poteftenimfa- 
cilliuicidocftmiationem  tccipere  ex^  quantitate  pcrnae  qux/cmpcrcft  cer- 
ta,itcn.que  cx  pignoris  preuo  fiue  illud  accipias  quodcx  diftradionc 
xedaftum  el\,fiue  quod  cx  communi  hominum  xftimacionc  maius  & 
aniphus  conftitui  poflit.     Tra<flamus  cnim  de  pjgnore  quod  tum  c- 
liamextctcum  agitur:ac  proindc  cuius  ;rftimandi  impoflibilicas  nulla 
cfle  vnquam  poteft.  Std  ctfi  por.eres  reni  illam  obligatam  dcfufle  cx- 
tare,  non  idciico  tamcn  iurari  m  hccm    oporteECt,qiua  cum  ad  di- 
£Um  dicm  fatisfadum  non  eft,non  quanti  nunc  a^Voris  interfit  fpe- 
dlari  oportet,(cd  quantiintcrfiut  fuadic  facisfadum  cfle,vt&  Tribonia- 
Mus  ipk  loquicur^rciaca  fcihceieftiuiaciouc  eius  quodimcrcftad  cempus 
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pplliu  in  obU^ntione J.fi  CaleNdtsiuD.tUrcutdtcat.  i£(lmiacio  aucem  pras- 
ttnu  cempoiis  auo  res  cxticicsquefaciiis  ellcciaru  podeaquam  rcs  cxcaie 
dw'liic,at)que  li adliuc excaicc,  iietjue luiiucaiidura in  iueni iiccejrarium cll  m 
eain  rein»vc  fujjiadixiinuscueniiein  actioii^  lcgis^quiliar,  i.Mttiex  3.i.D.a4 
J^jf.a^Hi/.ic  111  Ipecie  l.pennit.D.eie  coneUci  trkic,  Sw'd  quis  vnquam  oblecro 
audiicm  numis  dcponcridis  eam  adliiberi  conucncio;;em  vc  ccrto  diercd- 
dantUL;  CLimcrcduncur,rrcqucnti(ruiiuselt&  perncccliar/us  vllisejufino.j 
di  conuenuouis ,  quiacxmucuo  transKrtur  iiuniorum  dominuimin  acci- 
pencem  •  Ac  cum  cx  ^auiTadcpoUei  nequc  dorainium  tcansfcracur  ,  nequc 
polldTIo,icavt  ncque  cauucnurc  poflit  vt  taQCundcmteduatur .  q  joniam  ea 
rcaegccdit.ir  notJUiinos.depoiici  tctmuios  qiicmadmodum  ait  lureconrul- 
t-usMi/.  Lucti*s:.\.-D'dcp9fic.  quxiiamtatibcllispotclt  ,  proptcr  qiiam  dc- 
policarius  piicrcpcam  dcponciiU  vciicrepeccndac  cci  fua:  f.icuicacem  aiice  ccr* 
cum  dicm.''  liiud  vcru  muico cQam  abfurdius cit,quod  idcm  AccHrftm  ad 
LnHmis  dcfendic.ui  num  is  crcdicis  idcm  imis  elle  quod  in  dcpoiicis  ,  id  cft  vt 
ficcrtodic  icdcii  dcbucrincnecrcdditi  lint ,  permitucur  credicoriiuraiedc 
co  quod  fua  inccrfuic  libi  fua  die  rcddicos  iuiile.  Nam  cum  mucui  concra- 
Ckus  haud  dnijic  licftricit  iuris,fieci  uuuniqa  potell  vt  iuiiurandum  m  litcm 
admictac.  Eltcnunccucraiei^'  pcrpctuum  vt  in  iudiciisliridisnumqui  iu- 
rctur ,  cxccpto  vno  Uio  cafu  dc  quo  in  d.i.plane ,  id  eft  mcra  vigcntc  fadi  nc- 
ceriicaccquq  poao  in  propoiita  rpecie,vt  docuimns,nulla l"ul>cllc  poteft.  Fa- 
tcor  cx  mutuo  tamctli  contraclus  Ihidus  lit  pollc  crcditorcm  pcterc  quan- 
ti  lua  intcrfiiic  ,  li  ad  ccrtam  dicm  pccunia  rcddi  di  buit  qux  non  cft  rcddita 
(qui  iLMifus ^^J.4,.D.de  eo  <juodcert.loc.  qua  vna  in rentcnaa!  fuar  coi .firma- 
Honcni  Accuriius  abutitur  )  Scd  ncgo  ob  eam  cauiram  lurari  in  iitem  opoc- 
tcre  ,  qaiancque  ludici)  natura  idpjtitur  nulh  vrgcmcncccnitace,  ncque 
adfcftio  vila  in  numos  cadcrc  potcll.  In  eoque  par  fuit  lapfus  Accurlij ,  8c 
Tribomani,exillimantiuni  aliam  rationem  non  cire  propcet  quam  dc  numis 
dcpolitJS  non  iurctur  inlitcm,quam  quia  njiii  interlit  adons ,  atcjuc  ita  in- 
fcrencium  a  concrario  (cwCii ,  permicccndum  crgo  liii  elle  vc  iurcc ,  li  mod6  e- 
lusintcrlic ,  quomotiointcrelt  procuidubib  cilm  ad  dicm  pecunia  rcddi  dc- 
buicciqui  ad  eandcm  dicm  dcbuic  pccuniam  fub  pccna  ,  vei  fub  pignore 
quoddillrackum  lic  Animaduertcrc  namque  dcbucrunt  polle  iiic  de*eo 
quod  intercft  duplicjtcr  tradari  ,  autdc  coquod  intercft  adorislios  aut 
ilios  numos  habcrc  ,  aut  de  co  auod  iplius  mtereft  libi  numos  fiia  dic 
redditos  non  fuilTe.  Poftcriore  hoc  modo  intcreft  fii.e  adoris  ,  {cd 
iKin  fuflicit  ita  intcreHe  ad  hoc  vt  lurari  iii  htem  poflit.  Alioqui  di- 
ccndum  eftct  ,  quotics  agentis  intereircc  iuniurando  in  iiccm  locum  fo- 
re  .*  quodcancum  al->eftvcycram  lit  ,  (  ncque  vecoid  qiulquam  vnquam 
dixit  )  vc  e  concrario  non  pollis  mclii\s  cxcludorc  luliurandum  in  ii- 
tcm  ,  quam  li  dicas  pnrftari  dcbcre  aclori  quantiiplius  inccrdt  :  vc  ^ 
nobis  in  fuperioribus  latis  fuperque  probatum  eft  :  Curcrgo  ,  inquics, 
de  numis  dcpolitis  tradatVlpianus  ?  Nimirum  quia  dcpoliti  iudiaum 
bonjcfideieft,  in  quoiurari  foict  ,  li  fpecicsnon  pecunia  dcbeatur  legei. 
§.indepofitt.D.dep0fit.  Eiquedubitandi  ratio  crat  ,c|ux  in  n um is  crcditis 
nulla  hiilTec.  Geteri^ni ctamfi  verum  elTet pro depolitis  numis iurari  polle 
in  litem,tria  tamcn  ellent  necciraria.  Primum  vt  numi  dcpoliii  ellent ,  auc 
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commodau  .iiiccxaliquo  huiu(inodi  bonsfidei  contradu  debiti.Nam  Ci  cre- 
dici  ant  per  llipulacionem  promilTi  proponecentur ,  non  idem  probaretur. 
Secuiidum,  vc dommus  numorum  is ellet  qui  iullurar.dum  in  liLcm  libi de- 
ferri  pollulaict.TercJum,vt  certo  die  reddi  debuiHcnt  ncv  rcddiu  fuillcnt,ita 
vtcx  ca  caulFa  intcrellet  adoris.  Quod  cilm  accidit,  id  cll  cilm  a<aoij$  intcr-  ' 
eftproptcr  dici  adic<aionem,mirum  noncll  fi  refcratui  lulluraj.dun.  ad  tcm 
pus  prxtericum  non  ad  prjrrcns,quia  licuti  fola  ccn.poris  adiedlio  kcit  vt  ra- 
tione  numorum  dcbeatur  id  quod  intcicft ,  qaod  alioqui  non  dcberctur ,  ita 
ncceirc  eft  cius  Iblius  ccmporis  habcrirationcmin  co  quod  intcrcft  arftiman- 
do.Itaquc  non  potcft  cx  co  loco  probari  fcntatia  illa  Bartoli  de  qua  fuperio- 
rc  capitediccbamusjcxiftimantis  iuHurandum  in  htc,quod  ilJc  vericatis  ap- 
pellat  propriam  &  pcrpctuam  habcrc  conditioncm  hanc  vt  ad  pritci:iium 
tcmpus  fcmper  refcracur,quod  faua  tam  falfum  eft  quam  quod  falliflimum. 


ERROR  DECIMVS. 

DcdciationetHrifiHrandtjModdppellAntveritatijin  iudicio 

pona  fdci, 

N  eo  quocjj  pragmatici  &  inccrprctes  crrlt,quod  cxiftimSt  id 
gen*  luriliuiSdi  quod  ilh  vcriutis  ai>pellat,in  bon-c  fidei  ludi 
cijs  locu  non  habcre,fed  tStilm  in  ftridhs.Efto.r.quod  iJli  vo- 
iunt&nosncgamusiuiiurandu  veritatJs  dlud  maxim^  eile, 
de  quo  Marcianus  tra^kat  in  l.in  aSliomhus  y  i.planc.dcinltt, 
iurad.  Dico  &:  fadti  &  iuns  neccnitatcm  faccrc  vt  pcrindc  lurari  oponeat  iii 
iudiciis  bona-  fidci  atq',  in  ftridis,quotics  tes dcbita  periit  poft  mora  debito- 
ris  antc  litfi  c6teftat5:quia,vt  lexait,n6poceft  iudcx  lincdelationc  iuri/iurS- 
di  ffftimarc  rc,qu?  n6  extat.Na  huccx  bon?  fidei  cotradu,fiuccxftri<5ioqui$ 
coucniatur ,  ccrtu  cft  morS  a  dcbitorc  contradlam  cfiicerc  nc  naturaJi  inte- 
rjtulpccicitollaturobligatio.  Eafiquid^  morarpotcftascft  acmult^  magis 
in  bon^  fidci  iudici js quam  ju  ftriii^is,  ciim  in  illis  propter  bonam  fidcm  ha- 
bcatur  ratio  mor.T  ad  augendasprxftationesacccmonum  ncmine.ln  his  ve- 
ro  non  item ,  ncc  alio  vlJo  cafu  cxtra  caullam  pcrpctuandx  obligauonis  vt  4 
nobis  in  fuperionbus  fuo  locodifputatum  cft.  Indc  vcr6  fic  vt  quamuis  Sci» 
chus  poft  moram  pcricrit  qui  fortc  cx  dcpofito  aut  commodato  dcbcbatur 
pcrindc  lamcn  peti  pollit  acfi  adhuc  extaret,quia&  cx  ftipuladone,  qui  om- 
niom  ftri<^Uflimus  c6traduscft,peti  adhucpollct  l.fifcrutim  <>i.§.fe^itur.  ^ 
§.v/t.  Deverb.ohltg.  AtquipraeftariStichusnonpotcftquirc  vcranulJuseft, 
Eius  crgo  «ftimacio  vi  pracftetur  ncccflc  cft.  Quacnam  vcr6  ^ftimacio/  Prar- 
fcns,quoniam  fi  re  vcra  extaret  Stichus  qui  fidionc  luris  propter  moram  pro 
cxtantc  habctur,talis  dari  dcbcrct  qualis  quandquc  tiim  eflct  cilm  pctcrctuc 
l.i.D.dc  v/i$rJ.JtCaIcndis  luD.dere  tudic.  Ai  quis  obfccro  diccrc  potcrit  qui 
ti  nunc  fit  rcs  qus  rcucra  non  cxtat  qu^quc  nuiJa cft/  Nemo  fan^.  Igitur  nc- 
ccflita»&  iuris&  fadi  c6  ad  git iudiccm  vcl  inuitum,  vtcogatur d^fcrrc  iuL 
iurandum  adkori  rcm  fuam  pro  arbitrio  &  cx  adfcdionejcftimaturp,  tamctfi 
dcbitorisdolus  nullos  argnatur.  Noncnim  cocrccndi  doli  gratja.iufiurandi 
hoc  prxftatur:vt  aliasficri  folct  ciim  quis  rcm  aiicn5  po/Udet,  aut  dolo  ma- 
lo  dciiitpoflidcrc,vt  domino  habendac  cius  EicuJtatcm  eripiat,/cd  quia  nihij 
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elt,qaod  mtli.'ts&:  commodius  ftaLoipoflitvtadori  fatisfiat.  Ncquc  vct6 
qiiifquam  :equum  putaueric,vtmcliore  condicionefitis,qui  poll  n.oiam  & 
propcer  moiam  conueniturcx  ludicio  bonae  fidcire  perempta,quam  ii  ex 
Itiidto  coi.ucniretur.Dtcac  forcallc  aliquis,Difterentemcne  hac  parte  racio- 
nem  ip.diciorum  borx  fidei  &  llri(fli  mris  in  eo.quod  in  iiidicijs  bonoc  hdci 
li  demeuiida  rci  debits  a-ltimacionequxracur  cempusmora  inlpiciendum 
cll,non  nmiliccr  in  Ihictis/.j  §./i pcrvendttorem.D.de  •«fif.tfwi^f.PLo  nde  mor 
tuopoll  moram  hominc  qui  ex  bon.i:  h^ici  iudicio  debccur,ron  ellc  l  eceHe 
vc  pia'(cnsxilimaciopr£ilecur,ineainque  rem  iuietur  iu  litem,  quemadiiiO' 
dum  feruacur  in  llridjs,(cd  camaelliirutionem  deberi,pracliaric]ue  j  olleqnae 
fuerit  tempore  mo.ac.Sed  refpoixleo no»i  ita  eIIe.Etli  en.m  hoc  j  lus  ell  in  lu- 
dicusbona:  Hdoi  quod  iniis  nonlicis  conceltaca;  ccmpus  iolum  piaccilc 
(peCtacurvcir.  llridis.fed  cciam  teinpusmorac ,  tau.enillud  quoquc  vcrueil 
vftjue  adiro  praccife  fpeditari  tcmpus  morae  in  iudici:s  bonae hdex , quin  e- 
ciamccmpusliciscontiiltiata:  infpicicndum  lit  litum  xftimatiocreueric  ,  a- 
deoqnetcinpus  codemnacionis  vcro  ccmporetespluiis  tuic  ii.§./iperzendi- 
torem  w^utk.lry^.in  hnc.  D  commod.  Aliccr  enim  pofitoiurceucniret  vc  aufta 
pollnmramx.^lim.icioncin  cempus  vdjuelicis  conceltaia:  minus  pr^eflarct 
debitor  ob  id  quNd  bonx  fidci  ividicio  coi^ucnirecur  ,  quam  (i  ex  llricto  vrge- 
tecur.quod  prorfus ahenum  cllcc  a  bona  fide.  lcaque luec hom.nis  polt  mo- 
ram  perempcixftimatio  facjle  iniri  pollicfinc  dcbcione  iurillurandi  infpc- 
€to  cemporc  mora:,quia  camen  potuic  illc  pluris  nunc  elTe  li  percmptus  non 
fuillec  ,  nullaracioeftcurcogatur  adlor  contentuseneca  xlnmatior.cquac 
mora:tcmporc  fuit ,  ncei  noccatquodin  cius  fauorem  Ibla  borxfidcima- 
gis  quam  iuns  rationc  conftitucum  cft.   Elt  enim  generalis&  ad  omnia  liue 
bonx  fideifiue  ftridti  iuris  iudicia  pertincns  racio  illaqur  in  xftimationc 
incunda  fpcdari  vult  tempus  licis  contcftata',qu<Sd  qualc quid  eft  ciim  pcti- 
tur,talcdari  debcat  d.l.i.D.dev/Ur.  &c  arftimandum  quidquc  fitex  eotcpore 
quo  nouiflime  folui  potujt  d././i  Calendts  n.D.de  re  i«<//f.quod  tempus  in  o- 
mni  iudiciorum  gcncrcnon  aliudeft  quamhtis  conteftatx  :  Tametli  bona 
fidesfaciatvt  non  minus  infpicicndum  fittempus  morx,fi  tum  pluns  res 
fuit  quiacjuod  ad  bonam  fidem  atcinet  nihil  prorfus  incereftan  apud  prac- 
torem&:  pec  litisconteftacioncm  ,  anpcr  cxtraiudicialem  intcrpellationem 
quid  petatur.  Ncquccnim  iudiciain  coscomparacafuntqui  bonam  fidem 
agnofcerc  &:  fine  iudice  foluere  parati  funt ,  fed  aduerfus  morofos  tantiim  & 
contumaccs.  Qind  ergo  fi  poft  litem  conteftatam  homo  ex  bonx  fidei  con- 
tra^tu  debitus  pericrit?  An  jufiurandum  in  hccm  xquc  locum  habcbic?  Ad- 
do  ex  bons.  fidei  contraBHyC^wh  fi  ftrifti  iuris  concraduselTet  ,  dubitationem 
res  non  haberet  quin  iurandi  neceflitas  nnlla  fubellct ,  cum  cx  temporc  litis 
conteftatxxftimarihomo  commod^  pollet  ,  ron  fecusacfi.idhuccxtarer. 
Nemo  fiquidem  dixerit  polle  autdebcie  xftiir.ationem  cius  crefcere  poft 
mortem  cum  ncc  fi  viueret,  crefcere  tamcn  poilet.  At  cum  bor-x  fidci  con- 
tracluseft.dubitatiocxconafcitur  ,  qiiod  finomo  cxtaret  crefccrc  polTct  e- 
iusacftimatio  adic  liuseonteftatx  in  dicm v/que condemnatioris</.  /.  y^./i 
pervenditorem.l./i/ieriHsi\.^.chmper  venditorem.de  ^nion.empt.dtEl.l.y  %.in 
hac.D.commed.  Proinde  videtiir  deberi  prxfcns  xftimatio  non  alitcr  quam  fl 
homo  poft  moiam  antf  liccm  conceftacam  dece/nfltt;Et  confequcnter  fat€- 
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DECAD.  XVllI.  ERRORL*  4,, 
^Utn  cftiuran  iii  litcm  polIe,quia  iiiic  luiiauuidi  tielntior.e  pra*rcnsilla  rci 
non  cxcanus  a^rtimatio  (ciri  nullomodo  poal\.  Vcnim  ^Kopius  intucnti 
func  illa  longe  djllimilia.  QuoU  eniai  iti  Jcbitx  ajliiniauo  crcfcic  in  bonst 
fidei  iuJ  iciis  aciic  njorji:  indiem  vlquelids  conceiUtz ,  ficex  mera  miis  ra- 
tionOtqiix,w%&llfi9^Saiaaw^  tempus  prxci5d&iiuii(Ui)dtt 

GgpBtsai  voltiiuQ  c&ibSicij  qMlius&  natura  patuur  vt  ex  boQafidepneai- 
Of^ds  quoque  aut  fequentis  cempotis  rationecn  habcci  opoct^it.  Qupd  im- 
crefcic  eciam  zdimacio  a  lice  OQOttftsK*,  (i  lempore  condemnaQonis  ho 
i|||0plunsiiccum  bor.z  fidei  iudicium  exercetui)  fic  cx  fola  bonafide,non  ex 
iun s  racione:  bona  aucem  fides  eliccre  116  poccft  vt  rci  qii.r  cxtarc  dcfiic  crcf- 
cerc  polTi;^lbmatio,i]Uxncc  rcuera  vllaeft,  cantum  abcll  vt  lic  incrcmcnci 
capax.lgicur  cdm  facisiiac  luris  latiom  pra^ftita  xlbmaiionc  qua-  tuit  tcmpo- 
celici$conce(laC2  ,1jccc  pocuericea  a:itimaLo  maior  elle  ccmporc  rci  iudi- 
candz  (i  homoille  non  periiilet,  nihil  tamen  cauilae  eftcur  alia  a:llima< 
do  quflcrenda  ^c  cx  pi^ieptji  cempoce  ineunda ,  ide4>que  nec  Dece£&  eft 
ia(iurandam  u»  ^(#«1  y  |4aribas  dooUmvatj^GmitS.  Cdp.  15% 
Ex  quo  locopeei  poterom  aliApkii^ae  ad  tndiMb  hoACpeCi&enaa.  No- 
bis  enim  nunc  (aas  eft  pragmacicorum  dc  incerprecum  omnium  errorcra  in- 
dicaflcjproporra  intcrprccacione  diSl.^.planeJ.  in  anionihus,  d  e  in  /it.iuranj, 
cuius  icncenciam  a  ncinine  hLicufquc  pcrccptam  clTe  aulim  ego  ad^maia 
Quam  nec  nos  ipii  beu^  peccepuu  us  IwM.Conu^itr.cAp,  17. 
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V  MqumwantnaAknie  hypothendaiMiirialiciMi^tfiiltiic 
incecpf^MSfic  pcagmariri  <iiftinguafean  coniicxkbitofgm  ipfu  m> 
an  cocra  certium  podbllbrem  ea  a£bo  inftituatui.  IV)fteciorecar« 

wliiiiliMiatiiAiite  tPklfifm^$jA»im  vmiitmmm  ^Jt  fiffff^ 
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4J1  ANT.  FABRI  DB  BRHOR.  PRACMAT. 
Pciofe  vtkh  non  item  a  i<fimur  ti,$,vltMdjitSic  toka  hos  loo^  <]cu(i 
Qtoeinalioqui  pugnatiicoscondliant,niod  exeoquod  in  iLf.t'fr.rcripcueft 
•litctlitemilUinandicIleciim  hypochecaria  cxcrcetur  concra  dcbitotcoH 
aliter  clni  aduerfas  tcrciu  pofUirore.Aduerfus  debicoc^sinqiiic  Vipiauus,ti-* 
ti  lis  xibmaiuc  auanti  illud  crt  qaod  dcbetur.Coiicra  cercium  vcrb  poflcflb- 
rfiinti  rdCi  ctiaplaris:quaii  ficn  nequeat  vc  pluris  xllimetur,qain  iuliurai^.du 
in  hc6  acboridefcratiir.Qua  nuciprecacioned^  dirtindiionc  euideus  fane  m- 
ris  raiioreklht.NLimqua  euim  lullaranda  m  hc6  defcrri  potcll  niCi  exnec>f 
fitacc  iurisjVt  ait  /.v/t.D.de  tn  /it.mrand.id  eft  cum  aha  rationc  nulia  laciilic- 
ri  potcil  mris  rationi  auc  2quiuci,quod  tu  demG  buenic  cum  iinc  deiacioiie 
iuririurandixftimarinonpocieftiesdequa  agicur^vc  iSiUtRitnikus  y$.plMH0 
#0dlaiiCciUnai£fcocirabiienieifd(i  eft.ne  aoloMaerfacij  t€  /ul  iufto  ptetio  v6' 
dece  cogacut  UJJia9r%A9.lf  fi/ufmmliMs  15.f1.  d  .fo/Ht.mntwmijim  tmm  9* 
D.rg>'.4»— AAtquiina6faonehypothecariaiiue  debitorllue  tercius  podclToc  - 
ille  Cii  co.icra  qaH agttar,i.  qai  aut  orquitas  aut  nccciHtas  luris  facic  vcm 
lic6  lurari  oporccac:quandoquid6  creditoris  ind^nitan  alitcr  (acisfieri  cdmo- 
de  p  .teftjpracftatio.ie  fcihcet  eius  qnod  incercft,hL^t  hoc  ipiu  ahccr  c6cra  dc 
bicore,ahtercontratertiu  pondlorcxftimctur.Na  contra  debitorc  arftima 
tUL  exeaqaantiiatequqdebetur,coputatoct!a  li  quidauc  fumptuu  in  htem 
fadVo  u  aut  accenionu  nouiir.e debeatur.Neque  cnim  fieri potcft  vt  pluus iii 
teclit  agentis  cccditorisicilm in  rc pignoraca  nihil  iuris  haoeac  pr^er  ius pi- 
gnurisjquodipHidifniloicotfblatooBim^coqucxi  debetucAc  contca  tenifi 
potlclIbr^^ntispoteftinteteilelongepUitis  quam  iicin  debico^nimtrfiii 
tespigooraca  iiii^uiris>vc  plenimquc  eilc  fi^ecTenecurenim  cteditoc  debi* 
coriadione  pignoraciriavt  quodptuseftinxftimacioncpignoris  quam  61 
in  dcbico,rclcitaacdebicori ,  liucpignus  profuoiurc  vcndidcric,/.r/r^4iMr 
Z^.§.fivendident.D.df  fignor.aEl.CmG  pcr  iudjcc  hsxftimata  (lt,quoni55c  ca 
licis  .vftimatio  vcnditioquaidam  eft,/.^.D.po  emptor.  tcnetiirq',  crcditor  in  ca 
rcbonafi.icm  prxftarevtnon  minorc  prctio  quam  quanti  rcscft  pignusa 
terciopoircllorecx  iudicatorctincripatiatur  •Licctaliud  iitcum  Ccrcius  pof 
fcllor  couencus  pcr  hypothccaria  oftcrc  vicrb  acditori  quancam  ueccllccft 
adhypodiecaiii  cxclndeodi.  Nonaiimtllalicn^fttniacibvAdicioeft:,  auc 
vendicioniaiui»cen(bida,qoandoqi^^  quodtmpBtari  poflic  cte- 

dicodqat  nihil  td&  debici  quanacaci  excgic  ^  pieiioris  poileflbte,  quique  ac 
ccpcacafummaquz  ribidcDebatur,pi^norispoi&iTion6nan  eripuic  pollci* 
ibn:  vcpluvibus cxplicauinius  ( eft cnim ces lacis ob{cura,necabvlloadhac 
IbccaiTIs  bcn^  cxpiicaca)/i^.i6.0»i^^7.r<i^.i5.C^  16.  Cartcr^m  ex  eo  quod 
pianus  fcribit  in  d.^.v/t./.fi inter^^mui  hccm  in  adVioue  hypothccaria cS- 
traterciu  podellorcm  mfti'tuc4,mult6plurisinterduc]uam  illuJ  /rLquod 
l^etur ,  non  poflis  nili  prorfus  ineptc  cum  uitcrarctibus &c  pragmaticis  ir.n:r- 
rc.  lutari  igitur  eo  cafu  in  hcem  liquide  non  doIus&  concumacia  poileltb- 
ris  til  xftimatur.vc  fic  cuni  in  lic6 1  uracur,fcd  rcs  ip(a  obligaca  vt  habcac  cre- 
ditor  quod  poiBc  dibftflRfctfitaerc  pignciaritiam  ^BandKur^  infcicu- 
to^occoresobligat»  fiKi]emc6modamque  a^ftimadoiicm  iieck<lrlinfc|te» 
U(iMle  ittriaurardi,vc  &  alivaalOTBbc^ 

Keinoroinc  hypoiheoatiacontraietcittmpollellbr^  exetaiiiniffic  >^Vtj| 
auc  ficri  poccft  vc  reaqosB  extare  dcfiic  a  quoqui  poiBtlijMiit  iQttdi||jHifc^ 
|!-"]][rT  Vlyiintn  ihrrrriiwijhipriltiHiriii  ihtlitlii;iiiiii[|ilji»ilini  11 ,  ied 
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DECAD.  XVIII.    ERROR   11.  4^, 

omnimodo  vuic  condcninari  eum  in  maiorem  quacicacem  qu^m  illa  Cit  qux 
dcbccur,  idelt.vc  nos  iiiccrprecamur,li  pluiis  res lic quam  Jcbicuni.  Qoj:  ca- 
mcn  diitin^iioprj^cenr.JCCci  lia  non  fuillcL  li  de  luieiuianco  nt  licem  ccic- 
reiTdo  Vipianusrcnlillec.Co..ltatenmi  ob  dolum  (olum  luracj  pollci::  hccm 
non  euam  ob  culpam,ncc  li  iaca  proponacui,</./.iw  AUtofithm.  Accedic  liU 
quoque  racio  qux  miiuraixium  excludac  ,  qnodnon  ains  lutiurandum  hoc 
deteixirolecquamqui  lici  fuo  nommc  coceitancur  l.vhlgo  y.D.fod.h\  qiio- 
rum  numecovciqiic  non  ellcredicor  cc\m  fupra  eam  quanLic  tcm  qur  (ibi 
dcbccur,cenlcacur  procuracoi  dcbicoris.Cui  dcmum  lu.aic  Jii  ijtcni  pcrmjt- 
tc;:dumcric  (nurcdojninij  vindicationcm  cxcrccac,  &  policlloi  rciliciicrc 
iui1us,doio  malo  parcrc  nolit.Qui -I  crgo  libi  vuic  Marcianus  in  d.  I.ji  jttndia. 
^.tnvindtcMtone.  D.deptgfi,vbi  aic  in  iiypotliccaria  luran  in  Iicem :  Dj^o  fcn- 
tcnciam  illam  ^  iuris  laaonc  prorfus  afienam  cfle ,  ideoque  Tciboniano  [X)- 
tiiis  quam  Marciano  adlciibiJam.ex  piuribus  qua:  i^os  in  liarit  rcm  congel- 
<imus  A^.i6.Cw*6f.f4^.ij.  Alioqui  lai.^  pcrindcdiccnduericin  actionc  liypo- 
tiiccar  a  lurari  m liccm  c*\m  aducrfus dcbicorcm,acque  ciim  contr.i  cctuum 
pollellorcmexcrceciir.  Eltenim  illiusIcKi  f  nccrtia  gc  eialis,  &rJCio  qua 
Tribomapus&  fals6&:  mcp^c  mouccur,qu<^d  inquic  luliii  proiucura  iit  adtio 
Jiypotiiccar<a,  li  pcrcam  non  pius  debito  crcditoc  conleqiiacur,  qui  tar.tun- 
dcm  pcr  adioncm  pcrronalem  cor.Icquerctui,ad  cam  liypothccanam  magis 
pcrtiiict  quar  contra  debiiorcm  ipfuni  cxcrcetur,  quam  ad  iUam  qu.t.*  coiitra 
teiCJu  pi/lIclloien  ,v  t&:  illud  gcncralccllquod  anTnbomzmis/icMt  cr  1»  cd- 
terts  tn  rem  rtiltonilf w.Vcvmde  cnim  vtrcxjuc  cafu  adlio  hypothc».  aria  in  rem 
elljliuc  contra  dcbicorcm,liuc  concra  cercium  poniirorcm  mlbtuicur.  Vcrius 
igjcurcit  in  adbooc  hypothecaria  auc  omni  caiu  in  litcm  iuian.aui  nulIo.Ac 
om*  icafu  iurari  1  c  inccrprcccs  quidcm  audcntdicerc.  Eigo  nulloiuiabjcur. 
Idcm  tractai  :  poCcll  li  c]u'S  obuciac  cx  L^itt  re/ittuere  Gj.D-de  ret  vtnduat.m 
omoibus  u^tionibus  arbitrariis  in  licem  iuran.Nam  auc  facendum  clt  locum 
illumcirceciam  Triboniani  non  Vipiani,vtnosindicauimus  &  probauimus 
cuidcntiilim^  cap.17.ftl1.16.3n1t  perinde  concludcndum  in  adtionchypothc- 
cariaomni  cafuin  litcm  iuraii,ciimiitomni  cafu  arbitraiia. 
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St  creduoris  hypothecartofn  exercentumterptplHrit 
^  ftMm  dcheatur» 

A  M  E  TS I  &  intcrprccum  &  pragmaticorum  ca  (ententia& 
i  diftindio  fit  quam  nos  fupcriorc  capicc  retuiimus,vt  in  adlio 
ne  h^pochccaria  ica  demum  iurecur  in  licem  li  concra  certiu 
pollcirorcm  r.on  cciam  ii  contradebjtorem  inftituatur,n6  ta- 
menomni  cafu  iurari  voiunt  contra  terrium  poirdK^rem,  icd 
codemum quopignor is  poilcfHoamiiTafitculpa  crcdicoris,&  econtrario 
iiuerdum  ctiam  concrp.  dcbicoreirnpfum  iurau  pauui  tur  li  quo  cafu  inceriic 
crcditoris  fupra  quam  debcatur,  vcpuca,  inquiunt,  H  cidcm  crcditoii  ciuro- 
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paoharia  Jcbcatur  pcciuiia  piojncr  qium  lecmcre  pi^iuis  poilcUi  eiiis  poC 
lcfnoiicn)  na^lub  cllct:  niniirmn  t]uod  antca  puileJ jllci,  ac  cuius  pollcIliQ u- 
nc  ipluii  hcio  poltcj  aci  dcbitotcm  rcdntlct.  Sic  cniui  BartolM^i^m  c<jieu 
rcv]uantui  ad  i.xltJfimttr  tuDM  pjgnor,  Vtrumque  xnale^&miufijuecr- 
roPscademxiattilLJBxeoDempecoDnau^quod  pacant  mhiliBiieteifeaiiqim  • 
dicaciu  adione  hypocbecai^a  iuraii  in  Ucem»Attcftimaiiliiei|i  pilixisi|ii» 
illiid e(l  quod debetur,  quali&ii nequeac  vc  pluris frftiaietur  quin  iuliuoi»' 
dum  iu  eam  cem  imerponi  ntceilc  lic  Inde  eiiini  confcqueiis  heri  arbioan- : 
tur,  vu(iquandointcrlitcre(iicoris(iipca<^m  lUin  dcbito  iufuirai:Jnmci 
defcri !  opoitcat  Uuc  co'  tia  debicorem  ipfuni  agac,iiuc  contra  tcitmni  poi- 
fcirorem.  Poiro  ^nm  aducilui  tcrtnim  pollcnorem  ag  t  non  aliicr  vioea 
p  tcll  c  us  Hiteicdc  pkuii>,c|uiin  ll  pignoiis  pollcnioncni  culpa  iua  amiiciit. 
Qu*^uuani,n  v]uit  Burtoitfs^ioLxM  dcDiti  o^iiitK>alioquii\liypoi.iicscana  lum- 
moucrec  l.fifHttdHS  id^am  vifiikMim^fM^C^  vjito  afd^ckdsqulpaix)!- 
ic/£oamiflAeft,intecelUpliasvtcam  CBcupe^er,|ie]eoAoiniiirteiiaMtucji- 
gnor^dbadebicoii,  cui  vcique  non  ccncgccuc  Ji.p^Qtit.poflefli^pHPinre 
culpa  Tua  amiriI]cC.At  cdm  aduerfus  dcbittiil  ifiy[ui|Aa|!turaiu  dem(i  inceccft 
aredicorisiiipra  quam  lic  in  dcbica  li  piCipifr^bifom|4>^^pccuniani{>!- 
gnus  retincrc  velit.Nos  vcro  iam  fupcnori  capite  proDauimus  quam  lir.t  ilh 
dillantia    dii}ctcntia,  artimaii  liicm  ii;  aLtionc  hypothci  aria  iupra  qiiam 
creditorulcbeatur  ,     iurari  iii  litem.    Ncc  enim  quicquam  pronihct  alia 
rationequiim  pet  luluu.ii  .c^uni  Ucri  cam  atlbmationeni ,  qua- hcc:  egredj 
aliquando  pollic  eamquai.titacem  qua;  d^becur  ,  nunquam  cenien  egjcc- 
dicuc  id.  quod  cevcra  incercft  cccdicortSi.^iinimb  pocius.egceditac  int«p> 
((iimdcbicam  quandcacem  ob  hoc  ibliiB>quod  puicia  incateft  oredicocis 
noD  vt  ccrc»)  pollellbris  vel  debicocis  d  olus  &  concum acia  coerceacur :  cum* 
tamen  (i  do  m  Ucem  iucaudo  ciadaci  poilet  dolttm  accti&rib  pcjrcedere  o- 
porcerec  eiusconcraquem  iuraretur  ,  ic^mque  iurancis  adfedioni  aliquid 
nidulgendum  eirecvt  fupraetiam  quam  reiiera  ciui  intereflet  ipli  prxfta- 
retur ,  niliruiAis  ad  comn:crititjam  xllam  diftjrflioi  cm  rccurras  duphcis 
iuiitlurandi  adfcdt  onis  ^s:  vcntatis,  quam  ijosin  fupcrioribus  abunde  rc- 
futauimus  cuni  probauimu^  omneiuliurandum  in  litem  elle  autc-dbonis^ 
nullum  veritacis.    Faceoc  quod  voic  Bm^hu  polle  credicoris  interel|jb  am- 
plittsqoam  ittud  feqnoddebetutfiueei  iis  cnflis,qua$iite  CDngeiic ,  ii- 
uc  ex  aUisquibttfltbec.  $cd  n^o  iutari  idcirco  in  licam  oportece  ,  cibi 
ncquede  dominio  concendat  is  qui  in  rem  obligatam  agic  iurc  credico> 
ri^ ,  nequc  faciliiis  quicquam  fic  quam  sStvmsxt  cxa£^e  &  ad  amunim  quic- 
quid  credicoris  re  vera  incereftctiam  fine  dclatione  iurinurandi.    £c  ver6 
quid  abfui vlius ,  quamcocafu  qucm  Bartolus  cra^Vatiuran  in  liccm  conira 
tcrtium  pollcnc^tcm  ,  I13I1  quit,  creditor  cuipa  fua  pignoris  poneilioncra 
amifcrit;.   Qu.vn.im  cnim  noua  h.rc  iunfprudentia  cll  vt  plei-iorcm  &:  fa- 
uoLahiiiorcm  a<5tionem  ex  cul^a  iua  crcditor  con/equatur  •.  Nani  li  riulla 
credicoris  rulpa  interaencrit  in  amit^nda  pignoiis  pcnclTione  non  ne- 
gat  Bartolusiuiittrandum  ei  dcjlcrcndttmftoncl^ ,  cemet£  maximd  dolo 
malo  iaciat  cectius  podcflbc  qui  contra  (c  hypochecanam  excrceri  paci* 
^  tor.  baque  mcftiocem  fadt  couditioncm  acditotis  qoi  culpam  admiiit 
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.  dtintiirvt  cx  culpa  fua  qnisacfiionem  fibi  acquir3t,aut  vt  ob  foiaiii  culpt^ 
iuretiirini)cem,necliculpacmsarguacurconaac]acm  lurandi  Uculcas  po- 
Jl;uliCur,QaaiitominiUigiuu  ob  culpam  lurare  voloiiirs  luiiuiandum  per- 
mKCendumerit?Nequcadivin  ^>ercmetqutxi  eo  cafu  tucuruin  elt  vt  crcdi- 
coi  debitocj  j^igiiotatiua  actiOi;c  teneaturli  j^lur;s  lic  p.gnui,tuuis  poilcl" 
i:£oiieMmddaikiiilC)<pntliqu;inci  e(tidauo4(I^Ciir:noti  eium  viden  de- 
teienciKedatiinum  quodex  calH  Q»  wnttat«  vt  eft  in  iucis  regul4'Ue6- 
i^necaAionemexeac9uira  haoede^deb^QuamquaQinon  nego  Jioc  e- 
^aniicaibquocceclitQCMiculpa  interuenicperinde  in  coiideiunadoiiein  4e- 
•duci  quanti  re  vera  pignus«l^,acfi'  cuipa  nuUa  incenienillcc^uja  non  pm- 
/pteratTiinaiii  pollefllonem  ciufmodi  condeninatio  htjcd  proptecea  qoM 
«alitis  ellimatio.qurr  non  a  pollelloceadexcludendam  liypoiliccariam  vl- 
traobiataeftjfed  k  uidice  taxaca  vrgentc  creditoie.pi  o  vciuiiLionc  cil  /.j. 
D.pro  fM^/(?r.lattuinqucmdicisiiabccui  hic,vc&:  aiiasplcrumque  pi  j  fa- 
^opartis,necC4nciluicrecli(ocis,{edcciaiii  djeUcocis^acku  vcii  pignus  vin 
.^care  poftei  jelig||ft^d><faM  qui^.<^^  laLi^^e. 
X»Jbhimtam^!fa^^  prara9f««^,  mm 

magis  aodiendus  ht,auam  li  creditoc&oiure  pignus  diftraxillk,  vtique  'd 
.iulmiccceditoC(iiftranendifaculcacem,quaiu(euiperhabeini(j  cumm  coci 
trarium  conuenit  ne  habcat.Sed  quoniam  de  tota  hac  quaHlime^cripfioiUS 
fufiilime//^.i^.Cowi^^/«rrf»'«»if4i^  i6.fat!siit  liaec  adnocaHc,  vr  in  poiienwi 
pragmacici  incelligantquam  vcrum  fit  quodnos  prarccdciitc  cipjcc  cracla- 
bamus,  Nullo  prorfus  calu  credjcon  hypotliecariani  cxcrcenti  ii^Juii^e^i- 
.ilumelle  vcin  litcm  uireciiuc  concra  debicoreni  agaCjliuc  toiscra  Lcrcium 
polIeiIorem,iiue  culpa  fui  pignorjs  poilcilioncm  anu£eric,iiue  citr.i  cui« 
pam,Scfiuecbirographana  peaiiiiapcatfcpig"ocatiti^«liqua  ei  debea- 

>M>./ii««>niilia- 
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C  r  I  o  H  E  M  hypothccariam  huecontiadebitorc,fiucc<^- 
cratertiu  Do(Iefloc6thftituacur,ficjnfticui  debere  vulgo  &xi' 
(limatfi  efl^vt  cei  obligate  ccftitatio^ucur » 8c  cd^quentec 
ita  condpiendi  efle^tentfafn,yc  eiui  rei  teftitudo  aedicori 

^•^^^^^  adiudicecur,qui  poftea  intt  fuo  pignus  rctinerc  poilitin  eum 
|i(^|b^4|jefB^aonbi(blotum  a  debicore  aut  aliter  facis^da  lit.Sic  cnim  no« 
lUaAi^karsr '  ^.invenJicatiorte.  l.fifiindMs  iG.D.deptg.QuoiiWxxd  poc  iTiniiJ 
iti OUCt  ^dod  1  a  1 1  (olet,hypot hec ar i i  &  v t  pr u dcn tcs  hcq u en c  1 1"'  s  loqn j  fo*. 
iencquali  Seruiana  auocarenudam  pjgnoris  Yo[\ci\\ov,(:  J .  fi cum zendiror  06, 
Duie  r«i^.Mihi  feiitentia  hxc  a  iuns  ratiop.c  fci-npcr  alicna  vii.i  cll.Onines  e-" 
llim£K^Cttr9quod&veaiIim4el\,aC^oiicuiluiichypochcc.iriaai  ellc  arbi- 
•    •   .  ij 
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trariam  >  non  (ecus  acilkm  qoae  iuie  dominij  compedcadrem  vindican- 
dam  ^.jffdtereiJnfiu.de  aSlion.  Proinde  quenuJinodum  in  dfre^ia  dominii 
vintiicatione  is  agcndi  ordocll  &:  ellcdebec,  vc  dominas  pecat  pronuntiari 
primuni  ic.n  fj.im  cllc  :t\m  arbitrio  iudicis  pollellor  rem  relticuere  lubca- 
tur:  pollrciiio  li  arbitrio  parcre  r.olit  tum  demum  condcmnetur  ronad 
rem  re(licuendam,quod  laco  de  en  re  arbicrio  lam  ta^um  eft ,  (ed  quanu  do- 
ninusinlftem  ioriiiedcobrcmnonrefticiitam,  Afiw  t^Umtrt^,  D.dim 
vmdk,  la&ina^kionehypocliecatiiiiob(CTii«iidttmeft  y  vc  cceditor  lioc 
num  ance  omnia  pettfe  Sc  pofik  0c  debeat ,  Dronandari  rem  fibi  obligatua 
e(Te ,  vinculoque  pignoris  oKdrid^am  :  quz  nypochecx  adiudicado  didcuf 
k  Mardano  in  Ms  i^fimdnM,  ^.endttev  D»de  f*gf*or.  Quo  tadi^o  non  diar  inr 
dicisp.irtisefle  poftiintquam  vtexoffido  arbitretur,  iii&eatquc  rem  illam 
a  pollellorc,  quifquis  illc  lit,  rcllitui  credicori ,  nifi  malit  oblato  omni  co 
quod  creditori  dcbetur  hypothccaiiani  fammoucre  .*  polTetlore  aucem  ar- 
bitrio  non  parentc  tum  dcmiim  lcquitut  condemnatio  d-.^.in vindtcanone, 
Non  igicur  :.d  rcm  refticuendam  ^  quandoquidem  dc  rc  lelbcuenda  lam  ar- 
btcdttmf«ddiciipi<lisinius,  fed  adiniinendamiicii  gftiBiatioiiem  ,id  eft,ft 
quancicieditorisintenft,canci^>o(1e11brcondemnet^  QuamuisvtinfiiM^ 
riocibasdiximus.alicereabtis  aeftimacio  fieridebeat  ^  cdm  agicur  ac^ueoBi 
debicoiem»alitercdmaduet(uyta'tium  poneflbiem*  Nam  li  aduerfus  de* 
bitorem ,  non  pluns  iuterelle  aeditoris  fotet  quam  quanti  illud  eft  quod  de* 
betur  .*  tin  adu^fus  tertium  pofleilorem  ,  fieri  facilc  potcft  vt  pluris  inter- 
Cit  creditoris  ,  t^ties  fcilicec  quocics  pluris  eii  pignus  quam  quod  dcbetiir 
i.Ji inter u.^.vlnm.D.de pignor.Xnco  igicur  iimilis  crt  hypothecaria  directa: 
vindicacioni  dominii ,  quod  ex  neucra  fequi  poceft  aondemnacio  nili  pr.if- 
cedencearbicr:o'arbicrium'auccm  de  re  retcituenda  non  ex  vlliusprarce- 
dentis  obligationis  aoc  a£b*onii  iuteprofid(b*car,icd  eKofiiciottidicis,qui 
pofteaquampronundaiiicremeflepecitocisattC  obligatam  peijtori/Mn«- 
Lter  boni  viri  officium  implere  &  excqoipoceft  ,  qii jm  fi  iuoeac  can  icni 
adoricefticui  Quoenimiurepatiacnr  cam    pouellbre  rettneri  inoitoa^ 
6torc  qui  in  ea  ius  habeat  vel  domirui  vcl  pignorfs.  Eamque  arbitraria- 
rum  omnium  a£tionum  naruram  &:  condiaoneme/lc  luftinianus  d^Icrtc 
icribit  in  dt£Io  §  praeerea.In/fit.  de  aihon.Vc  cwusfcmenzia.  fequenticdpjcc 
dicemus.  Duplcxcamcn  inter  hvpotiiccariam  &  dominii  vindicacjoncm 
diB^rentia  eft.  Vna  ineoqa6d  pollcaquam  cognicum    pronunciacum  cft^ 
fcm ede  Dcricoris» iubecurpollellbr  eam rem praecise  reddcre,id eil ita  vc  ni- 
hil  aliud  nabeac  craod  pcacK^ire  poific  ad  hoc  n  arbittio  paruifle  iFjdeatur*  Iii 
hypochecariamon6  magisprxcis^  iuberi  poceli  is  qui  pigiiuspoflideacft 
id  reftituat ,  quam  vt  pecuniam  debicam  foluat  >  (ed  fub  ea  condicjon^  nifi 
pignus  luere  malic  &  quicquid  dcbccnr  dcdicoci  ofaxe  :  habec  enim  hf^ 
pothecaria  a£kio  perpetuas  fuas  condiciones  &  exceptiones(  nihil  enim  a* 
liud  eft  cxccptio  quam  condicio  l.exceptto  D.de  exception. )  (\  fbluatur  aut 
ahter  latisfiac ,  quibus  dcmum  cellancibus  ccncc  i.grege  i^.§^cttam.Digefi.  dt, 
pignor,  Vindicatioautemdomini)  condiciones  nuUas  habcc,  quia  iion  eil 
c<)gendusdommusfem  fuamiuftoprcciovcndere,  Icd  omnimodo  habere. 
.cam  debec.  Ecexhacdifteiitarianaicicur  illa  cciam«  qubd  in  domimj  vindi- 
.  cackm^aibicrio  aoii  ptic«aw«tBt  fcqui  potBft  condtnuauo  <]uam. 
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quand  peticor !in  liccm  iuraiicrit.  Nam  ctlm  nulU  omnino prTcedat  oblt- 
g.iuocuiuspjcclUcccondwniiuri  pr«cJs^polfic  isqui  polfidec  vtrem  refti- 
CLiacadqucKinccpollitadigi  Imcvi  &  nnprefiione  quam  ciujIis  lcgisUccit 
lUimquaiii  adinictic»necclie  ell  pecuniariam  tvrri  condcuuiuuoneni  ob  con 
tttina.iain  poirelibnsparcrenolentis  quaiiea  concuiiiacia  pro  obligacioj  c 
iitad  iniujci)dain  condcinnationcin.Aoiurdum  emm  cilct,oj  id  qaodceuv 
afbicriononparueritcondeinnarieum  pollei  vc  pareat.-n.  que  maior  caut^- 
Ta  fubcll  irrogand^ntceffitatis  parendi  poll  concuimciam  quiim  zric  tiient 
Porro  pecuniaria  condemnauo  icrri  non  potei\>quin  auc  ex  rei  veritace,auc 
exadkciioiicrespetita  arlbmetur.Ex  rei  vericate  comuuiniqtie  liomu.um 
exiltimacioiie  pret/um  lUtui  miquum  eirec,qiionia  ita  fieret  vt  ex  dolopof- 
rellbns  rem  fui  lultt)  pretio  vendercdonunus  cogeretur.  Conlequcrs  igituc 
ell  vt  ex  pecicons  adfccbiot  e rem  arllimari  opurteac,id  cl\  per  uiliurandum  m 
litem. At  in  liypothecaria  fatisht  abundc  peuton ,  li  prxiietur  ci  quanti  eius 
rcuera  interell.quia  non  fcm  fuam  perfcqaitur,fed  alienam.nec  aliam  agcM> 
di  caullam  habet  nili  vc  confequatur  quantum  libi  debetur,aucqijantu  pr*'- 
tereadebicori  adlione  pjgnoratiaardlitucictcnebitur  fi  rem  habcac  cum 
tetciopoireHbre.  Ta-  ti  igicutlitem  aclbmarc  ludex  debebit,non  q-tai^ti  a- 
«5torinhtemiuraueric,iedquantia^orfuaincercfl"e  probauciit  d.l.tnter  ir. 
$.v//.Z>r;>«^»w.C^odciimjtalir,  non  igicur  ipfa  pignons  rdbpuuo  auc  111 
|>eC!tJonem,auc  111  condemnacionem  deduc6daeli,vciiHerpreces  &  piagma- 
cici  exiltimant,fcd  ius  pig^oris  in  aftione  mltjcnenda  ptoponer.dnm  is:  vin- 
dicandum  eit  vt  pronMnuetur  rem  elle  pignon  obhgataiir.  fenteniia  veio  lic 
concipienda,  vc  i^olldlbr  iiuc  tei  tius  illeiic,liue  debicor  ipfe  ad  prarliai.dam 
litis  ar>'jmationein  co  kieninctur,id  ell  ad  id  oniiic  quod  re  vera  interell  crc- 
«iitoris,  fuie  plut"s  interlic  quiam  debeatur,  liue  non  pluris.  Vcique  enim 
ininoris  intcrclie  numquam  pptcft.  Apparet  autemex  fupenonbus  quan- 
lum  etiain  diicrepet  a  lurisrar  onenoua  illa  hypoihecariaf  inlticuendj:  ratio 
<]uac  a  pragn^aiicis  noltris  fiequentiflimo  viu  induda  receptaque  ell.So- 
lentenim  hypothecarij  creditoies  oblato  hbelio  rc^ka  peterc  vtlibi  hceac 
res quas pignori  obligatas  dicunc dilhahere,  pretiumquc  quod  ex  diftradio- 
neiedigipocerit  adeani  viquequancicacem  recinere  quar  debetur  cam  ac- 
ce(Iionum,quamfortis  nomine.Nam  prarter  id  quo  l  inciuile  ert,&:  con- 
cra  iurisregulasvtabexecutionc  incipiacur,ficri  nullo  modo  potdl  \t  pi- 
gnoris  djllrad^ioncm  pati  pofrdror  debcat  priufquam  lis  xftimata  fit,hcc 
rurfusvcliszltimetur  ante  condemnationem,nec  denique  vt  condemnatio 
fequatur  quin  arbitrium  prxcedar.quod  ipfum  porrb  vt  poflit  piarcederc, 
neceire  cft  prius  pronunuari  rcm  de  qua  a^itur  pignons  vinculo  teneri.  N«c 
iar.c  ahus  inibtuendx  hypothecariac  ritus  probari  potclt,nifi  ibrt^  pragmaT^ 
iicorum  errori  tantum  auconcaus  cribuamus.vt  facere  potuerit,ncnypothc- 
caria  aAioampluls  lit  arbitraria  quaiisohm  fuic,eritqucquandiu  pnidetum  . 
refponlispuiiquerariom  fuahdes&  autoritas  conltabic. 
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ANT.  T  A  B'  RI        E  R  n  Q  R/lPiR^A  G^  A  T. 

Narbitiariisa<Sb'onibus  deBnieiKiisperpetausgrauiilimuC 
'^""t.  quc  luterprecuin  noiUoru&:  pragmacicoira  error  eft  ,qu6d 
y  exiiliuuntclua^  in  lis  terri  ientctias,  vna  ^ejcqua  reus  repe- 
,    tuUccftuueic^uc^id  aliudSicaviiiliicauir»  aiteU|^^c<iua. 
%^  1  (ii  iifl  mflM  nniwl  f KTif  ifcihnir  iii  ini|itiiniffiii|||iiytri||  p 

re(lcMB.pfei^Bfinisn  qiur  pcioc  ccddicuc  «  ade^  .^  porterio« 
JSIIB  lica(;(ipi«a|^  ».^iiali  m  iiidicau  cxecuMQn«Jpq44iu  ^4eatur.  Qik^£ 
iu  e(l,  non  diustaiHum  fempec  tces  (entcnttas  i  n  a<fbionibus  arbitranis 
ferri  deberc dicendum etit.  Primum  enim «ecelle  cll ar.te  omuia  ladicem 
pronuntiarecem  dc  qua  agitur  ellc  petitoris  ,vcin  vindi»:atione  ,autpeu- 
toriobl  gatam  vcmnypothecaria,autpetvimvcldolumextortam  ,  vtin 
.ai^oiMbus  Oe  co  cjmd  metxa^^in, de d»ht&i  iimditer  in  cxteris  ,  qua*  pco* 
pupMatip  tn.viniiicatione  &  hypothccadii  doQMOU^^  ]ijrp(»^^<tMiiaKa-; 

f6pconundatioQe£i£Uicqui«(iebct  acbitrium  iudicis  vtcam  ra^  qiucpe!- 
dtocjsed  autpedcadobligauraiisceftitoeceiubcfttar ,  (ccundijm  «am  ta- 
niendilUn^onemqiiaea  nobis  fuperiore  capitc  tcaditaeft  vjndicatiom's&- 
hyp.)thccarix  adionis dtS.i.i-de effctehtdu.  Si  irbitrio  non  pareacur  tum 
dcmum  feqaicurcondemnatio,tantique  rcuscondcninatui"quanti  aftor  fua 
intcrelle  probauerit  vt  in  hypoihccaria  &  attione  de  dolo  ,  aut  in  Ijten)  lu- 
lauecit  vt  in  vind]cationc,aut  in  quadiuplum ,  vt  in  a&^ione Qnod met.  cMujf. 
autinaliampoQiam  pco  a^bonis  propoiitaeconditionc^^qualitatc.  Tr^$. 
iffoq^&x«issn9^  fecri  «iicaiidiiiii  dkc  fi  oiutlibeK 

JW^^ipitcitoaiPft iwdicis  proicnttpda  accyffcti».  ^tdi^icacft.  Nt^ 
oiie  enim  ieitfKnda  dici  pocaftiiiiliqiis  vd  aolMiitioiicm  concincc  ^  vel  con- 
dminauoncoi.  Atqui  laoiiiey  co  blo  qfipd  pconiinciacum  cft  rcm  dle  peti- 
jcoris,auc  obl  gatam  pcticon',condemnatus  reiis  dicitur,  im6  quod  ma^iscft, 
ne  condemnaiidus  quidem,quia  11  poflniodum  eam  rcm  reduuere  iuflus  pa- 
reac  aibittio  &  prafcepto  Judicis  abfoiuidebet  non  iecus  acli  pronuntia- 
tum  eilet  contra  pctitorem.  Denjque  non  nill  vno  illo  cafukqui  poteft 
condemnatio  quoparcre  arbitrio  reus  noluerit  ,^&line  caulla  recuiaucric 
vddiftulerit ,  vt  loftiDiaiutflc.apert^jSCiclcgaQtcr  ^it^jum,m%.  fr^tmk 

mttxM^Uid^qfafi  nimiiym  fit  yt  quaoHili^lMtlix  poftyqyiiigjrinel  ientco- 
dam  dixit  ^omdo  fimAus  infielligatur ,  r.cc  awapiipqiiWiywp  pconunctaie 
poiljc ,  /.  tMdex pafleMfHam  55.  D,  dtrt  indsf,  non  eo  minus  tameniudcsc  ma- 

neat,quo.i  ccm  cotroucrfam  peticcHisefle  auc  petitori  obligatam  pronunua- 
iierit,adccR]ue  a(flon  reftitui  iullerJt ,  quod  vtique  non  obtinetet  li  aut  hac, 
aut illamtetlocuciolententia'  praclcrtim  difKnitJUi, vcinterpcetesputant,. 
iiire  cenferctur.  Qua  dc  cauila  numquani  videas  lureconfultos  tam  mipro- 
|>cie  &  abuliu^  loqiii  vt  eaiu  pronuntiadonctn  q|A£  ptzgc^ic  dc  domino  aut 
lorc  pignoasiencendam  appeilenc>ftd  adiitdicadoncm  dicunt  lei  autbjmo* 
lliecc,iiff.|.er«£M.  Sfcat^  prarceptura  iUod  tnfiSbnqucquod  /cqoi  &kc 
dececefticiienda)nonienicnuam>icd  acbici;ium  (ampcrvocant » cuifinoii 
pareatur  cum  dcmnm  lcquiToIiint  oondemnationem  dtn.§.hdc  atftem  nnif^ 
qui  locus  in  hanc  rem  omnium  apcrdiEmils  &  eleganti/Iimus  eft,  /ef r  arhi- 
im^Uif^iaap^  iMJt  dtUJ^rtflimtrt  ^o^dtrtt  vMidic.vbi  kripca 
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DECAD.  XVIII.  £RROR  Ilir.  '  -^.^ 
eft  nonfblum  poftquim  alicn^  rei  po(lc(lbrrcm  rellicuere  laflTus  eft,  (c<J  eua 
pollabiacam  abeo  poilcflionem  6c  in  ac^orem  crai  llaiam  n>anun>iiiC.  n.de 
bercniliilomi  Hlsfequi  condennucioneni,tiuCtuum  Loai(.<(]iiei.au(]Vnomi< 
ne; tTuC>auni,mc|uafn,hi!epC' dcnce perccpcorum.D^*iJs  ciiunr.eccllari6 m- 
teliigi  is  iocus de.  ec,  vt  docutmus  tUr.\6.Conte&.cMpAj.  QuJs  aucem,inqnam, 
dixicpoft  lacamdj  pnncipali negocio fcnccnuam  fu^crclie ludici laaiitacc 
pconunciaiidi  rurfum  dettuCtbus?  Sa.MK  luiis  raciorcpugiut  l.rrrmwKto  j. 
€Hmfe(f.C.defrHM.&  ltt,expenf.  Acqui  liverum  ellccquod  incctprctcs  fb- 


cjnodcirccmuitoablurdiuspolUenccnux  diHiiiJUUje  cxecuuonem  qu^r  per 
nianum  milicarein  iac^acllcc ,  noui  cond^mnanonis  fcrcndA'  lus  fupcicffc. 
Qmd  cnim  aliud  eft  abiacjo  ill.i  &c  polIclTionis  crjnllacio  per  maijum  ir.iiua- 
rem,dc qua in d^l.jMrefiituere^ nili cxecuuo  arbi:rii  dc rc refticuenda? quod 
Sc  Accurlius  facccur.  Et  ceucdici  non  poccftquoiureauiqua  ratione  in  ai- 
bicrariisacbonibus[X)(Ticferri  icncenuaqumprius  arbicnun)  rcddi  ncccllc 
iit,  quandoquidc  ns  caiibus  m  quibus  arbiaariao^^io  compccic  nuiia  obiica- 
tiocft  quA*prt^cedac,quaincamcp  pr^-edcrc  ncccllccfc  vc  qu.sctjr.demiie- 
tur.  Qin  cium  rcm  alicnani  auc  alceri  obligacam  polTIjeCjis  ncquc  ex  coi.tra- 
i£Vu  vcl  quali  obligaius  cft ,  ncquc cx  dclido vcl  quail  ,  nc  cuni  qnidcm  cum 
pronuncucuni  clt  rcm  ellc  pcucoris>auc  obligatam  pcLcori,quoin..m  ca  pro- 
nuncuciorcm  ipfim  afficic  nonper(bnampoflTdcncJs,dcquo..ucin  quc  ni- 
hil  pronunc:acur.Qiiid  ^•rgo.''  Facic  duncoxat  ea  pronuntucio  \c  atbjcriuiii- 
(hidpoflit.  Ndcum  Ijonus  iu  exboni  viri  orficioparciburqLicfungidcbcac, 
quid  aiiud,obfecro>facercpoteil  vbi  cogrouic  &  pronui  uauicrcm  ad  pcci- 
torcmpertinercquam  vccanircfticui  iubcac?ldcm  cnim' &  aiius  quifque 
virbonusarbicrarctur:  qubdncmini  iiccac  alienam  rcm  nuiloiurc  rccinerc 
prxlcrcimdominoinuito.  Poftca  vcrb quam  iullus  reus  rcm  rcnuucre  non 
vulc  parcrc,cum  vcrbincipitcontumax  fieri,eaque  contumacia  luftam  cauf- 
fam  pra^bec  condemnationi.Itaque  arbitrium  illud  iudicis  poft  rci  adiudica- 
tionem  loco  iuftiobligation  seftadmducendam  co:.dcmnationcm,qua  a- 
Iioqui  ptoculdubio  induci  nulla  pollct.  Ridicul^  igitur  intcrpretcs  prag- 
niatici  arbitrium  iliud  pro  condcmnacionc  habcnt,  cum  diccrenequcant 
quo  iure  aduerfus non  obligatam  ca  fequi  poflTt  CLdemnatio.  Ncc  fubtilfo- 
res  ii  qui  arbitrarias  adlioncs  cx  coarbicrarus  didas  voiunc,  qubd  in  lilis  n6 
niliarbicrioiudiciscondemnacioinfligacur.  Nam  imb  vcrb  quocquot  funt 
arbicrarix  adiones,propriam  ccrtan.queliabcntncccllaria!  condcmnacioius 
irrogandar  rationcm  qua;  non  patucurvt  liccat  iudici  aliam  pocium ,  quam 
quar  iegibus  conftituca  eft  irrogare.  Exemplum  cfto  in  dire«fta  ici  virdica- 
donc.  Nam  li rcus rcm rcltituerc uiilus  noiiparcat, nihil  aiiud  hodic  faccrc^ 
iudcx  poccft ,  nill  vc  vcl  manu  miiican  pollcffionciii  rci  adiudicacxaiilfcrac 
poftcin^n,cransfcracqueinpctitotcm,fircus  poflidcac  ,  vcl  fi  dolo  dclicrit 
pofliderc,condcmnet  cum  quantKador  lir.e  vlla  cxcepcionc  luraucric.  Ea 
namquc  condcnuucionis  fonnaexprcflini  diferccque  pra:fcripta  cft  in  d.t. 
^ui  rejfiruere.lu  adtionc  hypothccaria  li  neque  rei  obLgacq  polIcflTo  Ciadatur, 
necjue  pccunia  dcbita  ibluacur,nihil  alud  facerc  ludcx  olim  potuic,  nili  vc 
poflcnurcm  condcmnarcc  ad  pr^ftandam  iicis  ocftimacion6,id  cft quanci  crc- 
dicoris  intcreirec,/.)? inter xi.^.vlr.D.deftgnor.  Hodic  lufiurandum  in  litem 
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necelTario  defcrciidum  eric  in  to  cafu  qucm  Tiibonianus  fub  Marciani  no- 
mine  ex^>rcfiii  \\\dtil.l.fifnndMJ  i6.§jn  v$ndtC4Utone.tod.\n  adior.equod  inc- 
CuscaMlIa  non  pocerai:  oiiiii  condcmnaiioaiia  eile  quani  quadrupli,in  aifho- 
nededolociusqaod  adorisintercllct.  dttUi.ntm fi cnfni^.'^.  fUMttnujcr 
pafiim.  D<  eo  tptod  metus  cauff.di^a  Larhurto.in princip.  De  dolo,  Hod  le  m  v- 
traqacuirabitur  in  litcm  polt  corruptum  aTrjbonianoPauli  relponfumin 
dtCla  l.M-b:trio.§.  I.  Dcnique  nuUiuii  in  arbitrariis  aCbonibus  aibitvium  iu- 
dias  verfacuc  quod  ad  inflii;endam  condcmnauoncm (cd  tantum  ad  litcm 
in  eum  llatum  dcduccndam ,  vc  fi  non  parebicur  (cqui  poHlt  condemnatio. 
Sed  ncquc  arbitnum  illud  quod  prxccdcre  dcbet  condcmnatioiicm  ,  lic  ac- 
cipienduineliquail  poHitiudcx  proarbicrio  hocaut  lilud  iui>ere  ,  lcd  ita 
poci  ts  vt  omnimodo  cogatur  iudcx  arbitran  ,  cem  rcftjtui  dcbcrc ,  quoiiJam 
&  alius  vjr  bonus  quiliLxrt  lic  arbiuarctur.  Fuit  jutem  hic  error  non  n^aio 
interprctiim  imperKioriim,  (cd  ctiam  Triboniani,ni  fallor  in  /.  videMmus  4* 
§,iHr4rt  D.dtin  /it.iurand.  vtprobauimus  diHo  c^ip.iy.itlf.  6.  Conte^ltirArfim. 
Ex  quo  loco  &:  alia  picraque  peti  volumus  qua?  liic  iraitari  commodc  pof* 
fen t.  Scd  iila  dixiile  fuiiiciai  vc  arbiaarjarum  a^ionum  ius &  nacura intel> 
iigacur. 

E  R  R  O  R  Qy  1  N  T  V  S. 
Dt  afltonii^Hs  arhitrdrtis  hodtt fitlflatij. 

F.  M  o  ante  nos  dixit  quod  aJucrfus  intcrprctum  ,  tc  prag- 
maticorum  omniumcirorcni  nos  probandum  nuncrulcipi- 
mus ,  arbicrarias  a6lioi ics  hodie  onines  fublacas  cilc :  non  co 
quiJcm  il-nfu  quaii  vindicacio  hypochccana ,  adlioncs  Quod 
tnecus  caulTa,Dc  dolo,&  adcxhibcndum,  alja^quchujuilnodi 
a|i>icrari^  in  vTu  amphils  non  rinc,ied  vc  qua*  olim  arbicrarix  fuerunc,did  ho* 
dc  arbitrarix  nullomodo  poilint.  Moueor  ex  eo  qu6d  a£biones  illasarbiira» 
rias  iuris  nodri  aucores  non  ex  aho  aribmabanc  quam  ex  aibiccio  illo  Judicis 
quod  prapcedcrc  ncceile  erac  vc  lequi  poilcccondcmnacio  .•  propcerca  qutxl 
arbicnum  illud  ciTcc  vice  &  \o(;o  luitx  obligationis  ,  quam  condcmnacioms 
cuiuHibcc  macrem  clle  non  malc  quis  djxeric.   Condcmnacioni  enim  cau^ 
fampraebebacconcumaciapolIcflbtJsrcmrcfticuerc  5c  arbicrio  parcrc  no- 
iencis.   Acqui  hodic  nullain  huiufmodl  a^ionibus  fetcur  condemnauo. 
Extat  cnim  Tciboniani , &  quod  idcm  cft,luiiiniani  /enc^cia  fub  Vlpianj  no- 
niine  prodica  in  l.^ut  refiituere  65.  D.de  rei  vtndicSi  is  qui  reibcucrc  iuiTus  c& 
non  paieac  iudici.inanu  mihcari  auflci-endam  ab  eo  pollefiionem ,  &  in  pe- 
ticoccm  cransfctcndam,nimirum  ciim  eam  rcus  pofiidcc ,  CJiifque  relljcucn- 
dx  habcc  faculcaccm.   Proinde  cam  non pofiic  nodic  rcus  non  parcre  arbi- 
uio  ludicis  rcm  rdbtui  iul  cncis,  quandoquidem  manu  mjhtancxecucio  fit» 
confequens  eft  vc  irroganda'  cordemnauoni  locus  nullus  rehnquacur,quam 
iliud  vnum  poilec  induccrc  fi  non  arbicrio  parcrecur.    Ec  ver6  pol^uam 
pcticori  rcs  fiia  rcfticuta  cft,  iluc  manu  milicari,liuc  aiicer  exccuuo  fadia  /it^ 
quxnam  ,  obiccro^fupcreifc  poxcft  fevcndaconucmnacio  f  NiTi  fbricfru-v 
Auiun  pomincvc  addicum  clt  in  d.  l.^ui  refiituere.  Ex  coquc  nimirum  appa- 
rccquamnc  alienumaiuris  cabonc  »  &  conicqucncer  Triboniano  pocius 
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DECAD.  XVTIL.  ERROR  V.  44, 
qiiaiiiVlpiano4circiibcn.'um  quod  (ci  iptum  ei\  in  diil.LijMi  rellftuere  ^  dc 
poilenione  pcr  mojium  milicarcm  aurterenda.  Quici  enim  ablui  Juis  quam 
excLuuoncm  hetiyadcoijuc  manu  militari  ,  prius  qiiam  perucniatur ad  con- 
demnationem?  Aucqutd  mciuiliusquim  manum  miliiarcmadh  b  rc,non 
div.am  m  cxecutionciudicai:  qiiair  pcrapparicorcs  magiltrainun-i  mini. 
Ihos  ficri  honeltius  &  mclius  lempi*r  habitum  cil ,  fed  in  cum  qui  nondum 
iud.xatus  (it?'Prx{cctkm  ciim  aducrfuseum  alia  rationc  non  mocl6  ciuiliore, 
fcd  eti.im  adori  commodiorc  pcragi  ludicium  poflit ,  ordinc  luris  non  tur- 
bato.  Scruau  (liliccc  ca  ibrmaquam  vetus  lurifprudcntia  luduxerat,  vc  (i  ar- 
bario  parcre  reus  nollec,condemnarctuvc]uann  adbor  in  litem  lurailet.Nam 
linec  Tribonianus  ipfcncgat  ,  a^ori  pcrmiticndum  cllc  vi  in  iitcmiu- 
rct,ik  quidrm  (inc  taxatione  quotics  rcus  dolo de( »jc  podidcrc  ,  quia  co  cafii 
citm  iion  habcat  rci  rclbtuendx  facultatem  frulba  pctitor  manum  implorct 
nulicarcni.Qmdni cciam  lurabitur  m  btcm  a.^uerfus  poiTclfoi  em  qui  inui to 
dominorcm  aiicnam  retincrc  velit  ?  Andignus  ci\  cum  quo  miuilsagauir 
c]i!i rei quam podldetreftitutioncm  dolomalorecufac ,quam qui doioma- 
lo  delijt  podiacrc  i  An  vcro  duriils  pledUtur  is  ^  quo  pcr  manum  militarcin 
rcs  aulVertur,  quam  qui  in  cantam  qu.mtitacem  damnatur  quanti  adtor  finc 
vUa  taxationciuraucrit  ?  Imo  multo  mitius ,  &  confcqucncer durior  fic  con- 
ditio  prxtoris li  luiiurandum  in  l)tem  hbi  dL^crri  quam  rem  fuam  iibi  relli- 
tui  malit.  Ec  vcro  (i  ica  luris  vctcns  ratio  culillec  vc  aducrfus  iniullum  aijcna; 
rci  pollellbicm  executio  per  manum  iTiilicarcm  fieti  ,  ab eoque  poHcITio  in 
adorcm  cranstcrridebuillet  ,  nulla  fuiilet  neccflicas  inducei  dx  dclacionis 
iuriliurandi  ,  nilivno  lilocafu  quem  Tribonianus  mcadVum  rcliquicfi  pof^ 
fellor  eam  vcin  alicnam  dolo  malo  poffiderc  dcliiflcc,^/^.  i.^ut  refiituere.Qo- 
llat  cr.im  nunquam  nificx luris  ncccflitatc \n  Jiccm  WMZXiJ.vlittn.D.de  tn Itt, 
iurafid.lAc<:cfliizs  porr6  nulla  eft  cilm  manu  militari  doinino  ,qui  in  vir.di- 
cationcobtinuitfuccurripoicft  vt  rci  fux  pofielTior.cm  nanciicatur.  Acqui 
ccrcum  el^  vclhanc  vi  am  maxim^  ob  caullam  inducVum  fuiilc  a  prudeiici- 
bus  iufiurandum  in  litcm,nc  cui  licetct  alicnam rcm inuito  dominorcdnc* 
rc,/.y/ fiitofMnt/ius  xy§.i.  D.folMt.matrirn.  ac  proindc co  pournmum  ca/u  quc^ 
rci  poilellio  pencs  reum  eilcc  ,  non  quo  is  dolo  malo  poffidcrc  dcli|ilcr, 
Qiiamquara  eniin  eum  quoque  quj  dolo  malo  poflidcrc  delijt  propoflcilb- 
rehabemus  ,  quia  dolus  pro  pollcfiloncd>,pra-icrcim  fivcrus  pollcllbri- 
gnoiecur  ,  ncmotamcnd.xciittcm  alicram  rctincri  ab  eo  quidolo  malo 
dciiir  illam  pofiideve.  Rec^CJo eniu)  null.n  cilc  poccft,  nifi  vbi  rcahs  vcraquc, 
jion  fida  poifcfiio  ell.  Li  co  igitur  clucebat  vjs  &  potcftas  ad^jonis  arbitra- 
rix.quud  ii  poll  adiudicatJor.cm  domiiiij  vel  hypothcca"  poflcflbr  rcm  rcfti- 
cucrc  luifus  non  parcbat,condcmnatio  Icqucbatur  quanti  adior  m  litcm  iu- 
railct-nullaaha  parendi  neccfiitate  jn:u:)£^a  nifi  mccu  Fucurx ciufmodi  con- 
demnationis,ad  quam  vfque  i:bcvum  crat rco parcvc  &c  eftugerc  condcmna- 
tioncm.Ltemfi cur/i  I4^§.h4ec antem  snio.D.de  eo  ^Mod  met.  CMuJf.  Dcmanu 
mihcari  adhibenda  numquam  prudentcs  craftabant  ncqujdcm  in  cxequcn- 
do  iudicato,ac  mult6  ininiis  concra  non  condc»jnacum.  Ell  enim  id  fanc  a- 
licnum  a  pubhca  hondUtc  icgiimque  autoritace  J.i.^.x.D  fi ventr.  nomin. 
mHl.tn poffejf.mtfs.Li. Cod.de  offc  mtlu.iudtc.  Triboniani  vcib  infciciam  illud 
apertius  dctcgic  qubd  iucaftcris  omnjbus  tainm  pcrfonamquam  inrcm 
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a^onibtueKipiibliSqili<i  non  reftituitur  arbitrio  iudicis ,  idcm  om'nino  itlk 
ris  conft.KUCum  voluit  quod  m  Windicationeydi&Jege  cfni  reftttHere.  Sic  cnim 
in  fine  legis  fciibic  /^/f  fentemidgeneralts  e/h,  cr  ad  ornma (iue  mttrdtlia^Ht 
aVttones  tn  remfiHe  tn  per/onam/itftyex  (jHthHS  artftiratH  iHdscts  ejtttdre/ttttatttr 
locHmhalfet,  £c  tamcn  dctendi.ex  iuasrauope  nullomodopoidi  lurariin 
licem  m  incetdidis ,  inquibai  icilictt  Don  doiiiiiit6  agicur ,  (kl<fo(cilt 
polR(Coiip»ii«tnccinaftiOMhai'l>g*>  fmJkmmMmf  <c  X>»4i/«k^aiU 
tcaticiiuit:vtin  6qaeiiKibat  diconuM.  Sed  &idemTfdKHiianus  in  6.  fi 
16.$^  v%tt^cMt&n$.J>9^igmJipsun  &iocus  ittrcocusTribon^ani  eft 
aiMr  (alcoiii  TjcibDBiano  corrupcus ,  vc  prafafiuiimas  fHfxnpA. )  fui  erroris 
ininicmoradmictit,(lpo(lciror  hypotiieMiia  conuencus  cum  poflidcatno- 
lit  reftitiiere  condemnari  eiun  dcberc ,  nec  de  auocanda  trar.sferendaqut 
pei  manum  milicarcm  ab  co  poilclIionc,vcrbum  vilum.  At  ncaucdciuic* 
lurando  in  htem  niii  vnoillo  caiaquo  poildlbr  nonfolilmdolomalodc* 
/ijt  ponjdete,  (ed  eyam  quod  cft  abfutdius  ,Iumniaape  nifusreibcuere ,  ci- 
moinon  petoitcinqiio  eoidenwrdttcricwm  fiidtioanditieaenieiiBqai 
po^amtdamdolbfaMOfoie(&bncm>fedtjq^  vceam  lef 

cuperacet-tc  iJ^ltoiieret » quamalleu  qui  pofleiHoiientaunquam  amiA| 
eanK|ue:etiamnum)  recinec  non  folam  poll  hypothecse  adiudicacioncmf 
M  edam  poft  aibicnitdi  lacum  de  ea  po(Ic/Iionc  reilituenda.  Cuin  ex 
contrario  momni  parteiuris  dolus  pomdcntis  &  eius  qui  rcftitucndac  rd 
habe.ic  faculutcm  iong^  magis  cocrcendus  iit.  Nam  ncc ad acrfus eum 
qui  dolo  malo  poffidcrc  delijC  aliam  ob  caullam  lurarifoletquamquiais 
pcopoHcirore  halxacur.  Scd&ineo  ie  fui  jmniemorem  pc^c^cTxibo^ 
aiaiii|8>xiuod  olm  ui  dicedidomittiivindicatiaDetind^eiidemnMiiei^ 
vetitqaidDto  de&c  poiEdeiet  qoandsbdoc  linevlla  taxaiioa^in  liiemii# 
x^aaiewiit^M$tkgt^ft/htu^^  iscilid 
/mt  tir^io  iS.  D'  de  dtlo  ,  vult  in  adbonibos  Dt  dtk  8c  Qmd  mum 
Mjijfif  miti^iiKlem  in  iicoti  po(i&  ,ied  iu  Limen  tt  nonni^  adceiGni 
vfque  quanticacem  a  iudice  taxandatn.  Ita  Hc  vc  peruerfa  iuris racione cori 
ruptifque  omnibus  feid  iuris  antiquilocis  qui  dc  in  iitem  iurando  trac^a* 
banc ,  vix  iiodie  ccrci  quicquam  in  cocohoc  crac^acu  habeamus :  qnoJ  dc  €X 
ahjs  qu£  fabiicicmusciaciLisinccIIigccur.  lilud  nunc  conciudunus  ,li  vindi- 
catioiiis&  aibitrariariima^ottum  omniumi-:em  iuseft^vcmauu  militari 
cmffX  xeos  eflutiio  peicp^nec  vlla  fequi  debeat  pofsitve  condemnatia 
i^Sr&edaiun  nomine  Sc  .acceflioniam  >  aibkcariw  aAionciiiodie  nullar 
e$KquialiG^aibitciamillad  (t]bIacumnoafit>xamen  non  camex  eoariwf 
Crio  aedimantur  &  arbicrarur  appcUancur,  quam  qubd  Ci  orbicrio  noh  parea^. 
tur,inftigenda  iic  condemnacio  i.pritetea.Iyifht.M  a&itn,  Niii  quisdicatei^ 
bicrium  illud  hodie  conuerfum  eflc  transfufumquc  in  condemnationem:' 
Quod  li  iia  elt  multo  niinus  igitur  arbicrari;?  dici  pcterunc  fublaco  ar- 
biciij  non  folum  nonnne  ied  etiim  iure.  Siccnimcomjjaratacfuiit  vtin 
ijs  non  rainus  ^ncc^le  (it  aibitrmtn  prxcedcre  quam  kqui  condemna* 
tionem  yi^t^ue  &sri  vUomodo  poccft  vc  eadem  vox  Sc  pronunciacio  io^* 
didi^ilfc.  i^jlji^  ^<te.:)odndfimeiadoBit  inie  oeideaitar  ^t^ttaddblKcarbi^j 
crium  iiecd&rium  eft  niii  dd  induomdam  cbndemiimdbm^»  nee  ooiii 
«lemnatio  iifog»nda  nifi  ad  coccoeDdam  eiot  contumadam  ^  .ittbm%; 
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paicre  ciim  pollcc  &c  cicbeict,luic  cauiiaieculauii.  Decccecuadionibus  ac- 
Dttraciu  iam  videamus. 


ERROR  SEXTVS, 


I  vcrum  eft  quod  codesfnculcaiiimiis  ,iu(iuraii  dum  m  Jucm 
n6ali.iclecaitfladefeni  pojleqtiamiiequisiniiiciis&aduef. 
fai  ij  dolo  cbgatur  re  fua  carefe,  eamqae  iuftopfctio  vendeie, 

^^'M"^  tutor S.oJe  tn  /if.iur.nili  cum  £i<Sb  neceiEtasc6  adigic  iudic6 
velinuitiim  vc  iufiurandum  deFcrre  cogacur,  quod  cucnitquodeshne  dela- 
tione  iuriliurandi  arftimare nyn pocell  rem,  qujc  non  cxtac  /.in alhomhus §, 
j^MC.D,  iod.  facjlc  perf^iccre  &  mlerrc  quiuis  poceft ,  iurari  ergo in  a(f>ioni- 
Oiisl>tf de  eo  quodmttus  taitjfa  noii  oportcre.  Neque  enim  dubium 
^q«fn  <P*WKfiaonca«  atUqw  vim  aut  mcta,aut  do 

liSexarCa  doiiiinium  transfecacar.necprii^s  vindicatiocompetatveceiido 
^filino  qu^m  cefciila  (it  alienatio  cx  cdido  /jnetitm^§Jkit^    vtUnfi  D,di 
io  fuod  metxaujf./.fido/o  j.C.dt  rtfiiud,vtndtt .  Proinde  cilm  is  qiii'  agit  ex  edi 
£to  Quod  met.caufzMX.  dt  do/o  non  tam  rcm  iui  pecat  qoiUi]  alienam,nec  ne> 
ccfTicas  vlla  fit  propter  qua  iurari  in  litcm  oporteac ,  apparct nullum  cx  iuris 
racionc  auc^quicatc  m  his  adionibus  iuri  lurando  Jocum  cile.  Habetenim 
cdidum  prxcorisfuas  certafque  pocnas&rcondemnacionesin  vcraque  adio- 
nc  collituus,  (cilicet  vc  qui  vim  vei  mecum  niculjt  condemnccur  in  quadru- 
l^imilti/fMljf  MMI4.        ^mdtlttt.cakjf.c[m  veto  dolum  in  omn*  id  quod 
feverainteieftaaoifis  l^^itritAMifn^cip.i^af.D.dedo/e,  Necqucd  ad 
iafiuranda  inliiSem  petunet»ditfnenda  vllaellepoceft  incer  lianc&  ulam  a- 
dionem.Vcraqneenim  adio  arbitraria  e(l.Vcraque  in  pcr(bnam,tamctfia— 
^o  qaod  metus  caulla  in  lem  fcnpt.a  iit,  a£tio  de  dolo  nd  item.  Itaque  cilm 
tot&  cammulciin  totoiure  noftio  lint  ]ociqdide!usa<9^|1>Uscradl^anc 
nullibicamen  rcpedas  lurifiurandi  mentioneni  fieri ,  p""*f  fmnnj  f n  dij^h  T. 
£e  arbttrio  18.  §.  1.  ciim  tamen  vel  id  maximc  expnmi  debuiftet,adc6qurm- 
bi  s  iplis  edidi  fi  vcrc  &  ex  iuris  ratione  dici  potuiilet.    Ncque  faiie  videre 
poirum  quomodo  ea  a^io  qux  exprartoris  edidocomparataeftaJiaspcE- 
nas&  coAidemnatiancs  capcre  poHit ,  ouam  quapedidoipfo  func  conftitu- 
tc :  Neque  totfam  memini  a^onem  vllam  eHe  Pianotiam  tn  qua  iuretuc 
in  licem,liaein  rem  lic  •  fiue  in  pciibnam ,  excepca  mcta/lis  Pubiiciana ,  quo- 
siiam  illa  ad  cxemplum  vmdicationis  datur,  &'  eo  cdote  qpaii  a^ot  do>t 
miuium  nadtusiic  &iam  vfucapionem  coi^p|euecit«  qaamtamenieve* 
ra  nondum  comprcuit :  Vnde  illu !  fic  vt  eadcm  omnia  in  publicana  a-  . 
ilionc  obtineant,qUcT  obtincnt  in  dircda  rci  vindicatione,  quia  ad  pro- 
prietatemrcfpidtnonadpoircilionem,/f^^  fed  etfi  res  7.  a/ias  ,  /tge.cum 
^ui%.fH/flu:anaal}io.(fr%'  tnfub/tctar,AD.  depublician.  tn  rem  ai?ton.  lit 
vcrb  dubitaii,  meo  iudicio  ,  non  potcft,qum  luiiurandum  m  luem  au- 
xilittm  fitioiis  doilis  ex  ncceffitacecompai:an]madueifuseos  quonnn  dc- 
ius  oon  alicar  anc  melios  vindicari  polle  videbacur  ;  Cmos  auxilij  nulia 
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poiioncccflliascitiis  calioos  qaibui  cx  luafdi^c.icprxtoris  aliaradons 
&:cauA:&  comniodiasp.ouidcii  polievXum  e(t.Aa  noa  eium  iacis  pkcb*. 
tur  is  qui  propcetivim  illacam  aut  inccimi  li  asfaitno  iudicis  can  ceftmii  ia| 
beocis  nonpareac»in  quaJruplum  comdtemnatur^Humanicec  iar.d  &  clCTnca|i 
tcr  com  eo  pr.ccor  a^:c>  qul  tibcrum  ilirefle  vuic  vt  ad  ienteiitiam  Wqtic  poi|| . 
iicpa-iiameuicareh  arbicrippydpCa>|POTVjiir ciUjtt qpafl^g^j|fla  leftiueic  m^ 
\\tdJMemfitkM,§A.  Sedli  pergac ellf.cpctumax in  nonrefticuendo,gr»« 
uifTima  pccnacft  quadrupli  ,qua  ncc  grau:or  vllaalja  cft  in  coto  lurciiue 
ciuili  im^  ^txionix^.omnej anfem.  Injftt  de  a^iion.  Scio  fuiilc  cx  vctcnbus 
t;lorracoru  usqui  putarunc  (eiitenci.iin  ed.di  ^noeimetuj CMtt^a,  hanc  cllc 
vcquadrupn  quidem  pa  ujrrogecurci  quivini  auc  mctutn  inculic  li  arbi- 
trio p.ircrenQlic, f.d  ica  camen  vc  liropluin  illudquod  quadfuplindum  cll^ 
&excuius  compatationc  qnadrupli  radonem  poni  oportet  ,  pcir  ^Aofii, 
iunurandum  inlitem  arftimetur.    Quam  inccrpreucionem  ex  tcceiiciof^ 
busqnoquc  vir  do^fllmus  lacobus  Cuiacius>  cum  meiiils  nihil  liabere^ 
quod  dicececin  fuis  ad  cum  ticulun)  commcntariis  iecutuseft.  Seddi^4»| 
cuit  ea  inoerpcetauo  jteemrfr ,  Bartolo  ca-ceciiquc  mclioris  notx  inccrpteti4 
bu$,necimmcriC(S:  olm  ncque  in  cdjdo,  ncquc  iiicdidti  intcrpreiation|^ 
mcnciovlKi  f.i£ba  fic  huiufmodiiuniimai^di.    hno  cx  cojnrariuraipcuni 
ci\  in  dt[l.leg.item  fi citm.§.jMadrupUtHr  iq[uid\:\i^\iu  quajiti  rcs  dl  cuni  fiuf 
ciibus  &c  omni  cauila,  id  cH.  onnicid  quod  cx  aibitrio  iudicis  tcfutui  o-^ 
portuic.    NonigiturquanciaC^orriilitcm  iurauerit ,  fed  ouanci  rc  vc^a  i« 
piius  incerjf^crit.  Nain  prxter  id  qubd  (iint  i(U  non  mododiuerfa ,  fcd  e> 
ciampugitinda.cohdemnari  reum  qulmu  aflocis  inccrfic»6e  condemnaa 
quama  st€t<x in  Itceni  iuraucric , LfmrMnnrt  ^D»d$  TnykidtcM,dtStJ§^ 
f^ettHtm-ZMmluJiirMd^Ug.femperiy^.hoemttrditie.  D.^tteifvi  tiMt  eltutf^ 
Ncmo  vnquam  dixie ,  in  hac  zdionc^uod  metmemjfa  iudids  arbicrib  con<^ 
tincri  dcbcTc  vcquiconuenitur  iubeatur  refticucrc  quanti  ad^oi  fua  intcrei^ 
fc  in  litcm  luraucric    Soiec  cnim  luliurandum  in liccm  ex  eo  potinTmuin 
induci,  qucSd  arbitrioiudicis  non  paucaciu:.     Acqui  idipfum  quadruplan- 
dumcft,quod  cxarbicrio  rcfticui  dcbuit.  ,Ergo  ncque in fimplo, ncquc  ia 
quadruploconftituendoiurariin  lit«iiipoteft,prarfcrtim  cum  (Tuduuqtio^'  * 
qiic(kt0(iq$'6uilp£  xftimatioquadiupiecur,quoiiomine  iunurandiim  de{ 
Kr ri  pr orfiis  Iflttiditum  cft;  Neque  camen  iiBlicior  Bdrtotmfic  qui  Bartekim 
iccati  funt  intetpcetes  caeceri,  exiiUmances  in  adoiiiseledicHiceilcdebcce^ 
an  aducrfus  eu  qui  vim  auc  mccu  incuhc  iurare  in  iit6  velic,anquandrupb  pce 
nS  pociils  perfcqut.  Ni  cum  adio  <jHod mctm  cauffk  coca  ficprarcoriajncL jnid 
cx  cdicto  competac,  qui  ficri  obfccropoccft,vt  aducrfusedicti  forma  dctur? 
Auc  quis  vnqui  auduc  iurari  vllocalu  m  litc  poilc,c(im  a<flori  abundc  cOino- 
dequc  confuli  ahter  poccft  ?  AuC  dcniquc  cur  non  hbcrabitur  is  qui  vnu 
fccic,auc  mccum  ncapa-naprxftaccparacusiic  qu^cdi^o  confticuca  cft^id 
cft qoadcuplii?  Idem  texh  in  adHbnc dt d»h  ctadari  poceft.  Nam  vt  iani  di^' 
ximusex  cdido  quoqueX>#      occu  paena  confticuu  eft  aducrfus  dola^ 
fum  ncm  parcntcm  Arbicdo  iodicis  rem  ccilicui  iubchus.     Nimimm  vr 
quanci  ca  rc$cft»'id  eft  quanti  .id^oris  K  vcca  iuc^^  condemnecur :  diSiJe^ 
ge  arbitrieJn frtnap.  Idque  adc6  verum  eft  vc  ii  qnando  calis  caius  conci»-i 
gachiquononpoffitatbitriolocutclle  ,  vt  puca  li  cctciim  fit  reoi  refticuT 
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ampliiis  non  polle.  forte  qubdextare  defierit  ,  redla  perueniri  pofTic  ad  eam 
condemnatioiiem  <^./.*<r^im5.$.nonrifiwf».  Exquibus  ..pparec  non  pollc  lurc- 
confulcotrjbui  c[\uyd  in  d.l.arht/rui  fcriptum  eU  in  hrcc  vcrba,/^^f<;  au/fm  h/c 
in  metHs  cnnff^  dUione  certa  fuantftas  mn  adtjci/ur^v/ pojfi/  per  contMmaciJi 
fnam  tantirtHJ  condemnari^ifHan/t  oElor  inhtem  inraHeritfed officto  tudicit  de- 
hetin  v/ratjue  a^ione  taxa/tone  iuf/HrandHm  refranari.l^ihA  enim  dici  potuik 
auttviltiusauc  jncptius."  Cum  in  a^ionc  quod  metiis  caullaciuantitas  certa 
adicdka  lit,qiiadrupli  fcilicet  vt  probauimus,  qux  pvoindcnullum  delationi 
iuriiiurandi  locum  reltnquit.  In  atlionc  aucem  dc  doloetli  ccrcaquantitas 
adic<5^an(yiert,non  tamen  ideo  id  fit  vt  libcrum  lit  iudici  dclrerre  luliuran- 
dum,(cd  quiaeiusquod  re  vcraintereil  quanticasfempercrtlnccrta ,  quatf- 
dcK|uidem  quatenus  cuiulque  intcrlic>in  FaOo  non  in  lure  conlillic./.^wrf/f- 
TtHf  i^.dt  rcgHl.tHr.  N:que eiiim  jcquum  vifum  clt  tam  grauiter  puniri  eum 
qui  nihil  niiidolum  admilic,quam  eum  ,  quivim  quoque  aut  mctum  mtu- 
Lt:ciim  vis  iion  pollit  dlc linc dolo,ik  1  jc  plulquim  dolus,  l.i.D.  eptodmer. 
cauJfE\\  igitur  Tribomani  tota  illa  claurula ,  qu:p  huic  li  craflb  ctron  cauf- 
fam  (oia  dcdit.Ell  cnim  mcrum  Triboniani  inucncum  &  commcntum  ilJud 
vcin  a(lljo;iibus  omnibus  arbicrarijsliuein  rem  liue  m  perlonam  lint ,  iurc- 
tur in  \izcmJ,^uire/iitHere  ^5.  D.de  rei  vtndicat.  quod  a  nobis  ia  (atis  fupcr- 
quc  in  fupcrioribus  coprobatumi  cft.  Scd  in  eo  tamcn  fui  inmiemor  Tribo> 
nianus  fuit,quod  in  d.l.  arbitrto  fcriplit  in  vtraque  aiVione  De  eo  quod  me- 
tus caulla,&  Dc  dolo  refiraenanduni  elle ,  vc  ille  loquitur , iuliurandum  taxa- 
tione  orticio  iudicis.  Nam  in  d.l.<jHt  refii/uere  idcm  Tribonianus  magis  pro- 
bac  vt  tand  rcus  condemnetur  quanti  adtor  in  litem  line  vlla  taxatione  iura» 
uerit.  Et  quamuis  lex  illa  lit  dc  direda  rei  vindjcatione,fequitur  tamen  ia 
cadem  lcgclententiam  illius  legisgeneralcm  cllc  ad  omncs  adliones,  liue  iii 
rem,liuc  inperfbnam  lint,cx  quibiisnon  rcrtitu'tiir  id  quovl  arbitrio  ludi- 
nsreftitui  videtur.  Itaque  vel  talfum  ell  quod  aic  ea  lex,vel  quod  Tribonia- 
nus  in  di^.l.arhitrio  iullurandum  in  a^Vionibus  De  dolo  &  Qtwd  me/us caHf' 
/4  officio  iudicis  refrxnandum  ellet  pcr  taxationem.  Nec  lanc  vcrum  puto 
taxationem  iutifiurandi  vllo  cafu  fieri  a  iudicc  dcbere ,  praetcrquam  in  fpc- 
cicj.fi ^uando^.Cod.vndeviyVt  in  lcqucntibusdicemus.Atqu!,inquics,Tri- 
bo^Tianicrrores  hiomnes  funt  quostocahacDecade&  fuperiore  rcfucaui- 
nms,  non  inccrprecum  aucpragmacicorum.  Ego  ver6  Tribonianum  pro in- 
tcrpretc  habeo  &:  quidem  latis  malo&  impccito,non  pro  iuris  autorc  .•  Ne- 
que  tamcn  intcrpretes  alios  excufb,qui  li  omnia,vt  par  erat ,  ex  iuris  ratione 
5eftimaicdidicillcnc,facillitne,vc  a  nobis  fadum  cft,Triboniani  infcitiam& 
audaciam  dctexiflent.  Sed  &  in  co  vidctur  mihi  parum  fibi  conftare  Tribo- 
nianus,  quod  in  ^i^./rtr^i/v/o  vult  indiftinib^  iuran  m  litcm  in  aiftionibus 
^Hod metHs  cauffa ,  ^  de  do/orid  elt  non  adhibita  ca  diftin^ionc  ,  an  ipfius 
rci  reihtuendarfacultacemreus  habeac,rccnc.  Qur  tamendiftindtio  pror- 
ilisnecellariaeft  fiincTteris  omnibus  arbicrarijs  aifiionibus  idcm  iuriseft: 
quod  in  vindicatione,vt  ait  dtEl.l.^utref/ituere.  Nam  qiu  reftitucre  lufTus  iu- 
dici  non  paret  li  habcat  portclHonem  &  rcftitucndxrci  faculracem  ,  cogen- 
duseftmanu  militari  vt  eam  polTcffioncm  a  fe  auocari  &inadueifarium 
transferri  patiatur  11  Triboniano  credimus  in  diEl.l.^ui  refiituere,  Quidni  e- 
nim  idem  obcincbit  in  adione  quod  mecus  caufla  ,  quac  &  concuncre  po 
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ceft  cunrvtili  in  cem  aidtione  did'  /.  «M«w»if .  |.  W«v/f  Z>.  ^uodmiL 
tmtf,  ,Sed  cum^  i?equ6m  cic  ^«(uijfi^MMaf^iMque^lip  yJio  i«ds  Joco  lcb- 

pciim  rcperiamiis  cam  ijKiiiiliter  agi  cuTii  coqiii  virn  aut  mctum  inculit ,  9C 
pei  maiium  milicai.em  ,polidrioci  amieraLiii  ,  velcx  eo  maxime  intelji- 
^mus  nullo  cafu  caiu  cxcorqueiidx  poiielHonis  ratiuJicm  piudentibus 
placajlle.  Namdtjaando  mauusiih  iiulicaus  pennjtteiidafllei  tumccc- 
Ce  id  obtiuecec  cum  aducriui  vioiciuum  dololumquepollLiluicm  a^e- 
sec  ,  cuius  ^wSbxBk  vckpift  nemo  n^gauecic^^pj(k)^ci^  file  quam  dus 
qui  bona  fide  iaftiSq|i|f  ^iculo  poilleflSonecn  rei  si^itpx  na^os  diicdb  sd 
vindicafione.aJiiuenjpi?,,  Qiu^p^aJfak^  flenrq^ 
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RODiRy;Mj  quar  proidmo  capict  dtfyvOmimm,  vtftctt 
quiuisp^fiKincelligere^fiectnuQomcdopoJ]^  extucismio* 
ne  vtiif  iqcecdidtifr  vUo  caiu  iii  licem  iurecur.Mmdm<]Bita^ 
tec£^omi)/i^unt  ex  edi^iro  &  iuriixii^tioiie'pc(cocieoompa* 

rata ,  ac  proinde ex  ipHsedidi  veibis  apparec  in  qaan^ c£c6> 
netantefifiJ|ttid  vcniic  debeac  incondemnationem.  Vcplurimum  nucemfo- 
tcprartov  inteKiictoaan  tormulaslic  concipcic,vt  condemnacio  h.i'  quan- 
Circ5icft,id elt  11.  id  quod  iuccrcic  adoL:,  vt  ex  mterdiclorum  omniumm- 
{pe<n:ione  e^cnmneracioue  comprobari  poteiL  Acde  iureiurandoiniitetn 
defercndo  nuiia  edifti  Drxtorij  parce  G^utumeft  ,  mulc6  minus  verbinea 
quse  pertiiict  ad  imecdiusrCBr  ei^o  mc  ^  ioce  licebic  iudid  de  intecdiAt 
iNf»€ognoicehcidefim.iiifiisrandum»&abea  condjBmiiactone  inogtnda 
4iCccdim  *  qux  edi^  ved>is  certa  iuftaque,  conftitfi(ic<^  •}  Illad  enim  poo 
cecto^Sc  e3(^orac<y(empec  iiabcndum  eft  quod  copts  niouuimus  ,  lufinmi* 
dum  inliGemaoxiliume^4ansciuilis,eodcnium  cafuiiidiiccndumqooa* 
liarationepcofpicinonpQflitadorisindemnicaci,/.  vltim.  D.  de in /it.ittr, 
Nam  ^cnndc  fic  vt  neque  in  lctn>  Aquilia*  adione  ,  camecli  dolo  malo  occi- 
iusferuus  proponacur  ,  ncqucmaha  vllacinili  adbonequa:  fuam  cercam- 
que  pcrnamh.ibeacinlitcm  vnquam  iurecur.  AIiui.uio  cli:propcerquam  in 
mcerdicLcis  mrari  numquamftportcc ,  qiua  numquani-ui  ii^erdjc^^depro- 
pnecatc  difpucatuL,  fed  ifmperxie  ppflelfione.  SufJii^enim  pmniji  iotrtdicb  • 
«Ut.adipifceiKlje  aucre^ineiHX  ,.auc  rccupciando;  po0eflionis:  .£c  <iU|ixlic^ 
nxo  Wiciirfl^p^icqnfjfmnan  r|uanti  rcseft  m  inccrdiclo,  noDad'pBopcieC8Cis 
^doininij*6da4iuiiuspoilefuonis  xftimationem  relpicnnqs,vc  concra  Scr* 
nnm Vlpianoi iam  pUm  difpuuuic  in  Ly§,v/etm. D,vtt pojjtdet.  Hoc  iiimi- 
rum  fenui  vt  canci  condemnccur  rcus  qnant:  -incriit  aeloris  pofiidcre,qnem- 
admo»dum  Paulus  loquicur  in  l.m  mterdiCio  G.D.vndvtAiczx.  vc  ibidcm  Pau- 
iu.s  fubijcic  ,  cueiiiic  facilc  pofsic  vc  pluris  intcrrit  adVjris  quam  quauti  ipia 
seiprqpueCf^  eft.Vtputa  fi  qnxliionis  hab.9f^dx  autccipcoboujd^ ,  aut  here* 
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ditaris gratia  interiic  i£toas leiaum  a  fe  poflidcri.    Atqui  iani  ikpius  iJlud 
quoque  diximus  iunhurandi  in  iiton  dcfocndi  pocillimani  caullani  vel 
lianc-  vn.un  clle  ne  Jonuiiiii  nuutusre  fua  caicic  eaiacjuc  julio  preuo. 
vendcrc  compciiauir ,  /cjiJMfor  S.'£).  dt  tftlu.  /urand,  1.  fi  t^lipfrmihas 
i.  D.folut^matr.  Lnouefnm.^,  D.4ercr.dmot.c\ux  raup  lion  pocdl  k)«um. 
iubcrc  cuui  non  dc doimnio  (^uxiitai'»  (ed.dcpuilf  l^one.  Njiiilergo  ciauliic 
clk.cur  ei  qui  intcrdidocxp<iricur,iuliurandum  lu  Ikcu!  dciicriidcbeat ,  currx 
fiiK  dommus,  nihiloniagis  prciubcndus  fitvuidicatioiicm  cxerccic  quod 
nucrdidlopnusegcrit  »  quandoqmdem  aihil  commune  liabetpropriccas. 
cum  poHellionc,  vc  in  hunc  ipfum  lcnfuni  ab  Vipiauo  iiripium  clt  m  /.  tm- 
turaluer  iz.ijiiJjilcommune.D.de  aajutr.pofiefi.  $atirquc  adloijjn  co  conruir. 
tpm  cll  quod  r»interdicloYJncac>tantum  conlcc|Uitur  ,quanci  flw  mtcrell.ED 
veib /I  quo  cafu excauila  intcsdidi  Hiraci  in  licciy  paflet  ,iaiarQtur  maxiinei 
in  inccrdiL^o  z-nde  zi.  Hll  enim  illua  omiiuin)  picuj(timum,habccquc  vber- 
rimasprarlbciones,quiancc  vlliuspcneflionisUurtrtantus  dt,quancus  rc- 
cuparanda:ill  us,  quxpcrvimaduetfarij  cxtorcacft,  vtcxcoconijci  potcic 
quod  canJcm  lioc  cafu  tadum  cll  cx  Zenonisconftiuicionc  m  l.  fi efuAnde  S;: 
C.vnde  v$,yz  in  litem  luian  poflic.  At  coco  Pandc<Iarum  lurc  nulJj  vnquani 
eat  pruJencibusin  mcncem  vcnerac  vc  diccrec  lurari  m  l>oc  intetdjdodebc-  - 
re.fcd  placuic  omiubus  edi^tum  pixtotis ,  cpo  dacur  atlio  quai.ti  readl: ,  id. 
elt  quaiiti  aeioris  intcrell,habere  poilc/Iionen^  dc  qua  contcnditur ,  /.i.  J:^l , 
Un  mierdino  6.cr  pag.D.vnde  vt.  Ncqucigicur  credendum  ell  admjiillceos 
vc  in  aho  vllo  inceidido  lurarccui.  Ec  tain^n  in  omnibus  luiari  poflc  vuieo 
ajj  intcrpretibusi?^  pragm.uicis  crcditum cft  ,  hacvna  rac  onequod  inin- 
teidiao,^o^  f      f/4w,iuipluin  difcrcc  fcriptum  repenaLur  in  l.femperi^.  > 
$.fed(fuodinterfktt.D.(fkodvtaHtcUm.  SedtjuodjmrfHtt,  inqkuc  lcx.autper^ 
iHfiurandu  tn  IttJ ejuoda^Uriurauertt.autfi  tHrare  non  poffit  tudicts  offcto  nftt- ' 
mandum  efi.  Cur  cnim  in  co  intcrdiao  magis  quam  in  intcrdiao ,  vnde  vi, 
aiit  in  aho  quolibct  luiaieiur  -  Nec  fanc  mala  rauocinut?o  dl,led  qux  meo 
iudicio  concludere  potius  debeat,  Non  pollc  igicur  vci  um  cllcquod  voiunti 
ininccrdiao^o^t.»  4«/fWiurau,quianecin  cactcrjs  vnquonnurari  po'^ 
tei\  cxtra  cafum  Zcnonianx  conftiiutioms.    Qmd  eigo  ad  veiba  jlla  qux 
j>roAimdiccuiinuis,refpondebjmus?  Hoc  vnum,mco ludiCJo ,  Tiiboiuani efii 
lc  non  VJpiani.Quis  enm)  lui ifcofulcorum  lic  vnquani  locutuseiif  lufiuran^, 
Aum  ffuodtn  Ittem  atior  turauertt.  Aut  quis  vnqua^n  di.xit  ludiccm  urltimare 
deberc  quod  uOions  micrclt  per  ipfjus  aaotis  lulTuiandum  inlitcm  li  adlor 
iuiaie  pofnt,auC  fi  iurate  ncqucat,  ofiicio  ludicis  cam  af  ftimationen)  heri  dc- 
bcrcjQuid  enim  tam  a  luris  rarione  aJienum  quam  pejriufiurandum  in  litem 
ficrj.Tihmacioneni  qua- ofliciouidicis  fincdclationciuriliurandi»que  conv'' 
inoJcfieripoflic  ?  Imo  vcio  licpiudci  ies  coi.ftjuicrc  foiei.t ,  vixitimatio 
'quarjjcriudiccmficijpotcrtnui.quan)  fiacpcr  luhuranduni  aacus  ,  fediia 
denium  li  lude.x  ipfc  can^  alitcr  ai:in).ue  i.oi;  poflit,  vc  ciim  agitur  defpecic 
dcbita  podn.o.ani  &:ai  tchtis  lonierwitioncm  percn-pta  ,  MinUgeinO' 
£}tonthus,<futnta,§.p!ane  nein/tt  tnrarid.      AiquiU  idcm  Vlpianus  inf4- 
dem  leg.femperA  looc  tr.terdtHo  -  qui  proximc  prxccdit,  dixcrat  ,  in  incerdi- 
0.Q  Q^uodvtaut  clam  tanti  litem  «t^timandam  cllcquanti  intcrcll  aaonsid 
opusfaaum  nonelTe  ,     ludicis  officioicaficrjrcihtut.oriem  cpoitcrc,\t 
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in  omnibttsd^iiM  condicio  Cit  adoris,qu£  eilec  futura  ii  id 

Aimert,nequevj,nequeciamfa6lumellet,qu!bosverb!s  an  non  aperte  iu^» 
rifiurandi  ni  licem  djtercndi  poreftas  exclu.-li.ur  ?CamenMii  iuraiur,  ficri 
cercdncquicqum  cxiurancis  adfetlione  pluns  les  arfl:imetur,quam  re  vcra 
ilc  l.uDJc  tn ///.««r.qma nccellano  niduigendum  aljquid  eii  aatectioni  iu- 
ranusyde  cuius  pcrmrio  nec  li9cileaua:ri  ioiet^Lv/t.eok.Qind  enim  prodcf- 
ikiarair  iiiliirtii  ii  nulbMnod<»«IMiHi<  iwliilgjMetur » tu  ecian  ciim  ne^ 
que4oius>neq«ec6cumaciavlbeftqiurvcniiepoflk  sftioiaaor^finBit 
ntmiiar&  VtAoH  dhu  ihtttfliciiiite  opeve^pKKl  vt  aiic  dam  (aftwneft  tMm 
cuendo,id  oaiaa^agU:v(niUIo«UimioaiKsaCDcit€onciaqo>m  aoc) 
dam  lacbumeliiiiidn-eQam  vc  ex>eo  opci*  liieRini&  commodtini  aliquid 
confequacurrAUoqui  non  ad  id  qiiod  adoBtincerefTet^darecurtiitgiriidhai^- 
Ccd  pjpra  eiiam  quam  intcrcllct  qUcki  nmiquain  fit.  Scd  ciim  ita  Triboiiiah' 
nus  fci iberec,ac clegantem  veran .quc  Vlp/ani  (encddam  cptrumpeicc,  me- 
minei:acprxc]arar,ndiisplaccc,]ilius  iencenoa;  ,quam  fub  eiuidcm  Vipiani 
nomine  incru(ccac  m  /.nfni  refiitnett6s.de  ret  vtnatom$.  vbi  fcriptum  dt  m  itK 
tcrdi£ht>ofnnibug,ex  qgibus  non  refticnitur  id  quod  reftitui'iut>etur  perin<<»> 
ikuU7in<viiidicatidneitMi-  Wiioem  opor  ccre :  qiuli  veibniiiil  hacpacteia^ 
cetfit  a»^«Mlil»^ici<Md  ^ois^tperiaaiCian  imt/mto^  dc  aa  de  proDciecate » aafi 
de  podeiTione.Quod  taineti  edaiAfi  iuciec,  ^HCMC  debdrt  vc  aJiud  iuris  iir 
incecdido  Quod  vi  auc  clam  c(jliicuendmnei(et,quam  qabdin4l.$^!ii<^i} 
isfifll^/rdnlticuacur.Permiccendum  naniquilcellec  aftori' vtmanu  militacii 
operisper  \^m  aucclam  fadi  rcft  cutionem  vrgeret,ii  per  rerun  nacuram 
fienid  pollcc,  quia  &:  in  vjndicationc  idcni  /cruacut,  cum  pollcllor  habct 
cei  rcltKuei  dct  hicuicacem,</./.f«*r^/?/r«rrr.Scd  «^'  diliinguendumeiIct,lio- 
pus  inpriitinum  Itacum  non  rcftiivierccur,  an  id  cucniietdolo  malocJus  qiii 
opus  vi  aut  clam  ieciiTcuan  fine  doIo,nec  alicer  conua  eum  in  licem  luraii 
opQcomno^m  fi dolo  malo  fedflec,nein  prjliinumfie  inttgcucn  ftacoBr 
oomiapoi{Mici«fttcui»quoriiam'^  in  vindicaaaneeadem  6mMo  ^Tci* 
boniano  adiubecurin  JUfui  vf/HnunJSedBt  lUod  expcimere  Tribonunof< 
dthneffgjAn infmralidnm  illud  t|(uodineointerdiil^o  vult  pofledeierri  ,ta^ 
xationeaiiquarefrxnatidumiittVC  idem  Tcibontartus  loquitur  in  Lmittri$ 
i%.tft  prthap^D.eUdc/ota,  n  vttb  tairti  conc^cmnandus  fit  reus  qui  opus  vi  uC 
clam  fecicquantiad^orruaincerefle  finevllacaxacionciuraueric,  vcin  /L/.^ 
refiuuere.Ncquc cnim  fciripocelt  vcrum  probabilius Triboniano  fucric,qui 
neclioc,ncc  illud  expiimere  potuic  qum  (ecum  pugnarec ;  adeb  vcrum  elt 
quodvulgodicifoicc,  mcndacem  mcmorcm  efle  opMtere.Catcta  qu«  ad 
connt  iunc  quxiticmem  pertinent«pctenua  erunc  ex  lis  qu^  fofiibr 
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ERROR   O  CT  AVVS, 

V I  s  V  R  A  H.D  y  M  Zcnonianum  voco  quod  toti  iurilprud^tijc 
/ctcriincogiutum  aZcnoiieprimuni  introd,  {kum  eft  in  /.ft  ouan- 
<^^*C.t>»d»w.CuiciimdcBiumlocuscftcumauis  pci  vim  mua- 
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n^^DECAD   XVin.   ER  R0R  V^U;^  ,  44^ 
(icpofTefioneni  £undi»in  quo  plures  rcs  faffincquaium  nd  inocI6  r^iiuuciP 
fed  eciaijQ  qaaiicicas  i^ng|rctur ^ica  vtalii.ec,guan),pec  JuriuranJuiu  p^qlj^i 
iiullo  mbdo  poflic.  Sic  emm  ferunt  vciba  coi  llicucionjs     How  ccrtp  (ca(ii 
(unt  accipienda.  Nam  a  appaieac quid  &  quancum  tuen^ Lttra^uu^ ,  racio 
nulla  ci\  proptccqaam  adori  permiccendu  lit,vt  iu,  litem  lurec.f^m  ex  ver" 
bisedidi^agens  incerdido  vrtdg  vi  confcqui  pofuc  quantinraintefe^  catJo- 
ncpolIcfiipjiJSjin  quofierr  pocellvcplus  ccjam  quam  quanprc  vciarcscfi: 
contmcatur /w'i«/frii^o  d.D.  vnde  M.Ncc.diificiUs  liuiys  rlllmatJOjiit  xA- 
cundajcacio  cft  uon  foliim  ii  res  exccncquar  fubcra($^-  f4jcrunt,(cderij  excafe 
dc;icrinc,qiio  taracn  cafu  fieri  jiequic  vc  compccac  inierd.dWrvvjJiippc  qu^d 
non  competic  nillrationcpollcirjonis,quarpgrt6  vp  percmpt^cncc  ampiaiis 
extancjs nulla cire  poieft.Cum  vcibres cxcat  qux  fubtrada- fiipc liccc  eacuni 
icfticucioper  dolum&contumaciam  vJoIentiuiuaiorjsiccufcLur.nuIIaci- 
nieniuiTlndi  nccclTicas  crtcumqllimari  commodc  polijntUi;cdeIacj<MK  lu- 
liliurandi.  Debetquc  libi  adVor  imputarc  cur  dc  dominio  npu  agar  propo^j 
ta  rci  vindicationc,aut  przparatoria  adionc  ad  cxhibcndum  ^^iji  qjo  aci jo- 
num  genere  vtiquc  lurare  pollet ,  nc  alioqui  refua  carerc,cam([^iip,uf|o.p.re- 
tib  vcd  jrc  cogcrcLur././«  ahiomhHs  5.  Ijutor  'i.de  tn  Itt.tur.t^i^Qn  euttn  g..pir^, 
arnat.l.fifiltofAmtliAj  25.  $.  i.  D.fiilut.  moir.  Atcum  ncfcitur  quamiaf  ^cruin 
nibtradarum.frulira  quapratur  de  lis  aut  iureiurando  adorii^ut^iudius  of- 
ficio  a*iijniand's,t|uin  puds  dc  ca  quanticacccognitum,ccrc^fc  aliquid  co- 
ftitutum  iit.  In  toque  mmirum  Zenonisconitjtutio  noiium  Jusi;ecjt,ljce- 
jiim  vccus  pioculdubio  comparatum  erac ,  vc  adorc  .Jitcr  quaii-  proprio  iu- 
rciuia.  do  eam  quauciuccm  probaieopoiictcc ,  alioqui  condemnarcLur  de- 
^  fiv:ici>\f  fciljcct  non  tam  lure  quamprobatioiiC.  Compecebatxjui  !em  iiiter- 
d-duu)  riualis  xdibus eciam  earum  rcrum  nominc  qua:  in  ardibus  cunc  fuif- 
fec,  Iiccc  no  i  luli  pro  rcbus  immobjlibus  dari  foIercc,/.i.  %.tUndvttejHe.D.de 
tncirvi arniat.  fcd  itatamcn  vt  quxiiam  &:  quales  c^  rcs  cile.it  probaii  ante 
onuii  oporceret.  2^nopnmusfuitqui,nccinique,durumputauicexjgcre 
reu  n  ab adoreprobacion^sqjarum  habcndarum  faculcaccmlpfe  fado  fiip 
adori  prarripuillec.  icaqucconlt.tuit  vtca  quantitasper  actoris  luliurandum 
probact poffet ,  nimirum  li  aliacius probandar  ratio  nulla  fupercfret.  Vt  noii 
nial^  iuliuraMdum  hoc,ii  quod  vnauam  aliud,nccefsitatis  difi  dcbcac  potiiis' 
quam  veritatis  vt  intcrprctes  appenanc.  Quamquam  enim  non  alia  mcnte 
detcaur,  quam  vflrdri  poflitquidrcucfa  fuBtraaum  lit ,  attamen  vc  fupra 
nionuimusfieci  numquam  poceft,vtin  Iitcm  iuretur ,  quin  iurands  adfc^Stjo- 
ni  ahquomodo  Jiiduleeacur ,  tum  maxjmc  cum  de  peiiurio  qu^ri  nullomo- 
dofP^pft  liJ  mera  pcobanda:  vcritatis  impofllbilitace. .  Quocies  autem  a^^ori 
^ornHtutur vt  iiirct  de  vcra  rerum  fubcra<i:birum  quartkate^illud  etia  ei  per-  ^ 
-niJLy  necelle  d\  vt  lurct  de  ipfarum  ^bmatione.   Qms  cnim  alius  ^ftmiare  ^ 
.|>oUit.rcm  c\uqnoncxiat? d.  J.taaatoriti>us.§.p/an^  dettt  /ie.ntr,  Cctenim  (] 
JipparercahuUdc pofiitqu  d &  quantum  fubtradum  fuerir,n6cft frrendum 
.vtdc  fola^llimauoncadtoii  iurarc  concedatur ,  ncc  fan8  adhunc  cafum  Ze- 
noniana  conftitutiopcrtinet.  Qucmadmodu  ncquc  fola  illa  probandq  quanr 
^jcvisimpolTibilicrijrfuflficeret  aa iuducfidum iufiuradum  li  cum  alioquarti'^ 
.cum  violentojnoalbrcageretwr.Nititur  emm  illa  conftitucio  potifiimum  o." 
dio  violenti  uiui(oris.»  Omiiia  fgitur  iftacqncurrcrc  nccelk  clt  vc  noii^  cort- 
ilituuom  iocus  hac^ruin)m  vscfttra  vioIciitum^l^irw»i»y  apatur.Dcmdc 
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'vtr<Jriim  fubcra^flarum  cjnamicas  ignoretur.T^rtib,  quod  cft  eonfcqnens ,  vt 
'nncilclatione iurilmranoi eas licsiudcx iftimarc nonpdflii.  Dcnrqnc  hjc  v- 
nusin  toto  iurt  noftro  cafuscft  in  quo  iuratur  in  Ktcm  non  foli\m  dc  A-lti- 
matfone,ted  etiam  dc  exiftcnna,vt  ita  dicam,  rci a:llimlda\  In  quo  quia ma- 
xinniin  pcriculum  vcrfatur  tam  ex  parte  adoris  ne  oblata  propccr  probatio- 
num  ifnpoilibilitatcm  iurandi  occaliop.c  abutacurad  pcicrandun^quam  cx 
parcc  pollcirarjs  ,  neex  periurio  aduerfarij  dequonon  facilc  pollea  qua-ri 
pofrit,maximodamno&  incommodo  afticiatur  ,  xquiflime&rprudentifli. 
mc  pmuifcm  cft  a^Zenonc  vt  hoccafu  antc  delationem  iun/iurandi  cenani 
quacitatem  taxarc  iudcx  dcbeat  dd  quam  vfqce  &  intia  quam  iurctur,  ita  vt 
"  nequc  a<5kpr  fupra  eam  qnanritatetn  lurarc,  neq\  ludcx  dc  ca  quantitatc  qux 
in  iufiuratidum  dedu£kici)!,quicquS  detrahcrc  pofiit.Quod  m  cxteris  omni- 
buscaufiisd  ucrfum  fanc  cll  in  quibus  iurare  in  nifiniLum  hcct  ,.ac  fnie  vlla 
laxatione,  tj  jcmadmodum  fcqucnti  capite  oftei  demus.  Sicutautnnhoc 
genus  iunliurandi  in  hteni  hac  parte  diticrc  a  cqteris ,  ita  &:  in  co  quod  ne- 
ceilc  eft  vt  condcmnationcm  j>rqccdat,  quia  &  omnino  necefle  cft  kiti  quiJ 
illud  lit  dequodifputaturprius  quam  .id  condemnationem  pcrucniatur  ,a- 
htcr  autcm  quam  pcr  lufuirardum  iJ  fcin,  vt  diximus,  non  poteft.  At  iulvu- 
rondum  quod  de  fola xftimatione  prxftatur,necetrceft  vt  fequatur  condcm- 
nacionem.  fmni  cnim  rcus  conJcmnari  folct  quanti  adlor  in  liteni  iurabic, 
non  quantiWauit ,  qnandoquidem  nec  iurarc  aflor  poteft  ,  nili  iudice  dc- 
fcrente.nec  iudex  dcfcrrc  quin  hoc  ipfb  condcmnet.   Pronide  cum  in  Ijteni 
iuratur  nihil  nili  condcmnationis  exccutio  illa  cft  ac  vcluti  quxdam  taxatio, 
vt  loquicur  I.fitradtti  4.  Cod.  de  4kBion.emf.  vero  omnia  vulgci  mter- 

pretes  noftri&pragmatici  malccxplicant  ,  iuliurandum  hoc  Zcnonjanum 
appcUantcs  iuhurandum  veritatis,quafi  nihil  diftct  ab  co  de  quo  tradtatur  in 
l.y^  ind.§.plane./.tn  a&tonilfHs  5.  D.de  m  Itt.  iurand.  aut  cjuali  Zlenonis  con- 
ftitutioniera  veraquciuris  rationc  nitatur  ,  ncccontineat  iusnouiun  oJio 
violenti  muaforis  extremaquc  probationum  inopia ,  magis  qnam  vllo  iuris 
coloreindudum.  0 


ERRORNONVS.. 

2>r  inrtiwrando  in  litem  a  iudice  mtte  vel poflea  piJfhi  p  rnfi  itnm 
i.  .   eftytaxMJtdo,  ,    I  , 

'O  L  I  N  T  iudices  cjuoties  iufiurandum  iu  litcnidefiruntta- 
xare  ccrtam  qaantitatcni  mtra  quam  iaretnr ,  &  quam  exce- 
dcrcis  qui  iutat  nullomodo poflit,iac  atoqui cuenur,inquiut 
vt  in  inhnicum  imm«niliniqueii!irctur.  Ex/.m  alhontlfttj^.^.i. 
Cir  l.prdced.^.ittrttre  D.de  m  JuJur.  i.ari^ttrio  iZ.D.d*  dfi/oyC^ 
buslocishoc  ipitim  apcric  icriptumcftmarbitno  ludjcis  cfTe  vc iufiuran- 
dum  in  litem  taxec  fiue  ant^  iiuepoltea  quiun  iaratum  «ft,  quit  &  ai>  inldo, 
inquitlex^iniudicijaibitriofuitan  iu(iur4ndumdcfeirct:nccne.  £^over6 
icncentiamhancduram&^iurjs  iiatione<^uMn  in>a.xiixi^  ahenam  eile  fen> 
pcr exiftimauir^  Vidcocnim (cciptum elle ^  Vipuio  inddL^.iiirmti  in li- 
-Um  iurare  bcciciAibfiiUdim  ;qtioJ  quulidiodcft  tob^ocir»ru(jquod  volo 
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iwKipQ(TclHievJlaprxfiiiidonci  taxatipoc»  Wguv'a^>ciiius  euamCrjpip^ 
cilin  r.^Hire/htHtff  .G)*D4c  re$  vin4ic4f.  in  jIIjs  vethisfaf;/4reMS£t»^emnaf»-, 
dus  efi  tfHdritt4Stor  in  htefafinevllHtaxAnoneiuraH^t^imt'  vcsba  lila  Tiibto^ 
tuani  elle  vclis,cuius  tocam  jegem  clle  wosin  ri;pcru)ribii5  probaiiimus,  iuj^ 
Vlpianuvc  cx  legis  indiptionedeccpii  mterpcetcs  vulgo  arbitcai  tur.  Nap^ 
quod  .ide.n  inccrpccccs  Jjftingiiuntdupliccm  taxationem  ,  vnam  qux  fiat  a 
Jege,aIiaiiiqu.vaJUJicc  ^  vtle^Lm  ilLim  ctim  aljisc<>iicil;ent(ju.i' aljoquiii 
bbllar6c,cgo  fan^  cuiuriiijOdr^lic  non  facil^  poirum  inceUigcrc :  niilluin  enun 
cxcmplum  profciTcppfljnc  tai^tioDis  iuriliuran^i  gua*  fia:  pcr  legcm ,  &:  ca 
ycrbaqu;rjjccufimus.j,np«  niutlciudiaali  taxatibne  incelligcnda  cflccxco 
apparcc ,  qiiod  non  ica.ijrnplidtcr  icripcumVll  pcrmKtcr.dumcflcdomjro 
qui  in  vinaicacionis iudicio  obtinuit ,  vt iurct  in  mfi i . Jtum  ,  lcd  tanti  cord 
omandum  clle  rcum  qu4nci  adVor  in  htcm  Tiic  vlla  cuatJoixr  ^uiaucrit.lta  Cr 
luim  fitjVt  ficut  iuiiurandum,  itaA:  codcmnatio  nullam  habcac  taxaconeni, 
fiiii  cam  qu.v  ab  ipfo  iuraiuc  fada  fic.  Alioqui  (ecum  ipfc  p^igparct  Judcx, 
£umquc  conucJJcrct  /ei^cntJamii  con^emnato  iam  rcoquanti  ador  liiic 
vlla  taxatiop.c  in  Iitcm  lurauerrt ,  taxationcm  poft  iufiuianduin  in^crpo- 


iGtum  alkjuam  adUibcrcc.  Ncqiic  rurfus  polTis  diccrc  tra<9tari<6  Ii^odc 


I  prgtcr  id  quod  diUimjiitudinis  ratio  nuIIaprobabjlis.ced-l!  qncat.j:um 
rci  vindicatio  fit  a<^io  arbitraria.  Obllac  etiani  Kilc  iu tcrprccacioiij  quQdjn 
cadcm  ipfa/.fiMr^i/«rrr  apcttifTinus  vcibiscxpreirumclc.Icg  sill  us  icnf^f 
tiam  gcneralc  elie  ,id  omoes  adioncsiUic  in  rcm,liuc  in  perfojiam  jinr,adco7 
fluc  ad  inccrdicla  omnia ex  quibus  arbitratu  iudicis  non  reftituitur ,  quod  rc 
ftitui  iubctur.  Sicut&:  c  contrario  quod  in  d.    iurAre  S>:  in  dJjri antom^Hi 
icnptum  ell  dc  iurciuiando  a  iudicc  taxando  fiuc  antc  fiuc  poflca  quau)  11^ j 
ratum  fit ,  gcncralc  cft  ad  aclioncs  omncspra:fcrtimaibjtrar,as  ,  intcr  quas 
viiidicationcm  clle,vt  dixi,  nemo  ambigit.  Aui  igitur  prudcntc^  ipfi  hac,iu 
quxftionc  inuiccm  dinen/crunt,adc6qucciuod  cft  improbabi]ius,fci-um  ipij 
.  VlpianuSjCuius  funtduo  illi  loci  d.l.^uirefiuHerebs  J.^.iHr4re^iwt. <^iod  iii.i--. 
gis  puto.fui  immcmor  Ttibonianus  fuit,  qui  vctcra  illa  fcrc  omn/.i  lura  quj{.^- 
^xcabant  dc  iurciurando  in  litcm  pro arbitrio  corrvpit,-    Nain  fi  yeram  re^^ 
C^mquc  iuris  rationcm  Ipcdtes  ,  ficri  nullomodo  ppt^fl:  vc  iudtx  probam  ' 
JuIUmquc  caxationcm  adnibeac  »  fiuc  dc  co  iurciuran  Jo  iia^Ctes  ,  4e  quo 
iVIaiciainis  in  d.Ian  oBwnibHs  .§.p/ane.  cui  cum  d^mum  lociis  cift,  cum  l\,n^ 
(delacionc  iurifiur^ndi  npn  poccft  iiid^  atftTmaic  reiu  tpi.r  nun  cxt.-^t  ,  u- 
uc dc eo  ^uod  npn  aliam  ob caulfam  ddcrc^r  quVm  vi  aLjutrfaiYj  dolus tlb 

Era  vcram  rei  preuum  acmiyietuiv  l^ani  pr/orc  Valjaj,  qiio  proi  f  )£E 
ile  cftjVtptir  iudiccm  qeltimctiir  rc5  anx  pcrcii-ipta  elr  poH  ri*)oram  oc  aiL* 
p  Iitcm  coiueJtatam,quJd,  ro^o,clt  i^od  ladcx  tA*arc  polnr 


An  noii  ea 


^fti m at ion is  tax.itio  arltimatio  ertct  ?^  ratioiWfiei  i  pulTetyt 

mdcx  flncdclltion^  fHrinui:aiidi'cam'rem'pcTemp^^^  ijfi^l 
randum proculJubiodcfcrendum uonc/lcc ,  qufa  iiec  nill  c\  nicia  1 1,  ;  n<> 
ceilicatcdcrcrturcorttraiuriscommunis  recuKis  ,,quc  nou.patiuntuj.  Y4m 
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marc  piohiheatur  ?    Aut  <juis kdiilittat  co^' qucm  dolo  aiuerfarij  vt  rciii 
fuam  vcndat  eo  pretio  quod  a  iu<iicc  fuerit  conlticutum  f   Imo  verb  fi hoc 
ai^niitteremuSjVt  liccrec  ludici  quantitatem  certam  procfcribcre  quam  in  re 
fiia  a-ftinianda pra^ttf ^redi  ad^or  furnndo  non  poilTct ,  dicendum  trtct  nec ci  , 
pcrm  ffum  iri  iufinrandum  in  lic^m  deferre,  (^uia  ncc  iufiurardiuri  hoc  aU^ 
ter  defcrri poceft  ^iiam  ex  ncceflltaic  iuris,id  cft  cum  iuris  rationi  aiit  aequi-f 
taci  alitcr  latisfieri  nullomodo  potcft.  At  nbn  cflet  difiiciliusiudici  abmiuo 
rem  xltiniir^  lineddaiione  iurinurandi,quhni  prxrcribcrc&:  taxare  quan- 
titatem  ad  quam  vfque  iurctur  >Ciini  ,vtiam  dixi ,  caarftiniationis  taxatio 
nihil  aliud  qaam  xltimatio  fit.  Et  vcto  vfu quotidiano conipcrtum  eft ,  quo- 
ties  a  iu  iicc  ccrta  quamitas  pr^rfcribitur  iuranti ,  folere  adborem  eam  iplain 
quancitatcm  in  iufiurandum  dcduccrc  ,  quac  aiudice  prxfciiptacft ,  non 
minorcm  quianonvult,  ncc maiorcmciuia  liccpoteft.  Vtproindc fieffe- 
dVum  infpici.is  dici  vei^ poflic  non  tam  ab  adote  iurintc  quam  ijudicc  fic- 
ri  rcllimatinn^.An  crgo , inquiesjaiflori  cui  iufiuradu  dcfcrcdu  cn,permitt6- 
du  ecii  crit  vt  nidc  pcieradi  arrepta  occafionc  in  immcfiim  iurctMtque  hoc 
fan^  cft  quo  i  fcfelhc  Triboniaiiu  cxiftim5t6  nihil  rcfcrrc  an  cui  pcmiittatur 
iurare  in  jnfin'ftu,an  in  innnSfu.Quod  no  ita  cft.Cum.n.dicimuspermittcn- 
du  aiftori  cui  iufiarSdu  in  litc  a  iudicc  delatu  cft,  vt  iurcc  in  infinitu ,  nihil  a- 
Irud  fignificamus,nifi  hccre  ei  vt  iurct  finc  vlla  prarfinicioric  &  taxauone,  n6 
illljd^ctia  vt  iuretin  immcfum.  vtin  l.ficm^.  D.  deferuit.  in  infinito  ,  id  cft 
per  qu4hbc:  fundi  partfi.  Etfi.n.veru  cft  quod  ait  /ex  vltim.eie  tn  lit.iurand.ie 
p^riurio  eius  qui  ex  iur.s  ncccflitate  iurauic  no  facilcqiixri  folere ,  hoc  ipfb 
tam^  intelligtmus de pcriurio  quiri  intcidu  polle ex  magna  cauila,qu^  por- 
rb  alia  cfle  nulla  potcft  quam  i\  in  iirnicfum  iurctur ,  vcputa  fi  quis  rem  vi- 
^ntidi^^nd;hi  mijfe  aurcis  «pftimarcvclit.ltaquepracccr  id  quod  iurifiuran- 
wtonteinptatejfgio  facis  Dcum  vltorem  habet,/.i.C.</<  reb.credit.f^  ii  reinr. 
pdieft  edaiii  immodic^  iurantis  adfcdbo  cocrccri  ,  nein  immenfumpeie- 
^iiildi  irceii^iam  ilbi  afroget ,  fciens  fuiurum  vt  de  periurio  quxftioncm  pa- 
tiamrjfitam  cuid^ntet    impudenicr  pcierct.Qujc  me  rcsmagis  niouet ,  vt 
cxiftitper^  iufiurandum  line  taxatione  vUa  dcferri  a  iudice  oportere.  Nam 
fi  in  iudids  aib/triq  5c  poteftate  cllct  quantitatcm  taxarc  intra  quam  iuraiC- 
tutjliutarfte,  fitiepoft^iipftitum  iufiurandum  ,  nonfacilc  dicipollet  quO- 
ni^ifi  tfqiniirii  cilu  dc  periurio  qu^ri  oporterct.  Fa^ta  fiqu  dem  taxauone 
ti^riLiidicem  hbn  pbflct  videri  peicraflc  qui  ad  ptrniiflam  vfiiuc  quanuta- 
cemTuran[et,n^lIa  auremtaaa  caxauone  imputaii  pouus  ludici  poflct,  cur 
qiian6ut(em.noniax.iltcL ,  nc(^aaut  pcictandi  ^ut  dc  pcriurio  quarrendi 
occajiio  i-clinquctetur^  Illa  yeru  tlfiboniani  ratio  lor.gc  infulfior  cft  qua 
probi».iu(ij'cificcrc  Uxauoneni  iuciiurajido,^iii^^^^^  iniu- 
dicii  arb/urio  Iiictitab  initio  [  vt-  iufuirandum  dc^crict'autnon  defcrret. 


tiiijibus  in  Utcm  iuratipoteft  ,  ncccnchabcac  iudcx  dcfcrre  iufiutandum, 
4at  uullam  omwnQ  iufligcie  coudeamatioucxn*  Dccc{)ic  Tcibonianum 
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quodcxidiiiiauiciti  aftionibus  acbicrariis  &  boui*  fidei  »  m  <]u»bus  iura- 
^ii  iolec  cundcmiucionem  m  arbicrio  iudicis  poficau)  cile  :  quod  faiitiH- 
mum  ei\.  Ndm  nec  arbicrariz  ob  id  dicuncur,  qu6d  ex  arbitrio  lud.cis  pcii- 
deac  conuemnacio>red  quia  iudicis  arbicrium  przLedere  r.ecclle  iic  de  ce 
■  rcllituenda  vc  li  ;io.:  paicacur,  lcqui  puiJic  condemnacio.  Ncctuiltis  ar- 
bicciura  illud  quod  prxcedece  oporccc^eo  ienfu  arbicrium  d:cicur  qu:ili  ui  iu- 
dicis  poceilace  Sc  elcctiouc  Ijc  vc  hoc  vel  illud  arbiueciir(  cogicur  cinm  id  o- 
inmmoJoaibiirariquodvirquilibccbonus  arbicrarccuc)  (cd  qiiia  in  eo  a- 
^iotimn  geiierenuUapraccedenceobligarionc  cxqua  ^xtfTit  fequi  cordcm- 
tiacio,nOii  poccd  ea  ludicis  pronunciacio  dc  rc  cxhibcnda  vcl  relticuf da  Ccn- 
CCiiciznomcn  habcre  .necaliud  vllum  dcgancius  qu^m  arbjcrij  ,  vc  pluri- 
bus^nobis  lapracracUcum  eft  CMp.^.c^^.  Vidccurccii  dcccpcus  Tnbonia 
nuscxilla  Tlcnonis  conlbtuiionc,  dcquaprox:mc  diximusin/.//^«/»</ao.C. 
vndc  t^^qiia  piimiim  induftum  eft  vc  ludcx  debcac  ccrcam  quantiucem  pi^- 
llicucre  &  dcfinire  incra  quam  pcrmiccendum  (icci  qm  vim  paiius  c(l  jurafc 

>^  aducrfus  violcncum  iimaibrcm.  Sed  obferuarc  dcbuic  aliam  lacioncm  ciic  il  ^ 
lius  iuriiiucandi  quod  nosZenonianuni  appelinmus ,  aiiam  cuis  quod  ma-  . 
^onibus  bon^  Hdei  Sc  arbirraiiis  iurc  ciuiii  locum  habec,  quia  ?er.oni 
placuic permiccenJum  clTc  ci  qui  rcrum  fuarum  iaduram  pcr  vim  pailiis  c(c 
vc  iurec  non  folum  de  rcftiinauonc ,  (ed  quod  magis  clldc  quancitatc  icruni 
fubcradarum.  In  quo  mriiiurandigcnercquiapcriculofinimum  cll ,  5c  vei 
fola  ipia  peierandi  racilicaceodiofum  ,bene  a  Zcnonc  pioiiilum  cft,  vcnon 
alicer  ludici  iiccac  iufiurandum  jIIuJ  rleteric,ciuam  (i  ab  iniciocaxcc  quanti- 
caccm  quam  cxccdercadornon  poffic  ,nc  oblaca  petiurij  quod  detcgi  non 
poflic  nupuijicas,  facile  aJioqui  peiliciac  a£Vorcm  ad  pcicrandumiquod  ai  cq- 
ceris  cahbus  non  iimiliter  dici  poceft,  in  quibus  fciliccc  non  dc  inccrcoruni 
corporum  liibfta  .tia  &:  quantitace  luracur ,  Ccd  de  lola  acftiinacionc ;  Dc  qua 
fi  in  imme. if  im  luracum  fit,  facrliimc  pcriurium  dctegi,ac  fubindc  dc  periu 
rio  qujeri  po/lic.Denique  Iibcrum  fuicZenoni  nouum  lunilurandi  gcnus  in- 
ducentiqiialem  voluiilegcm&  condfcionem  ciufinodi  iuriiurando  adtcri- 
bcre.Sednon  pciindc  Triboniano  libcrum  cfle  dcbuit  ex  nouo  ilio  lurc  ar- 
i2;umentum  aut  occafionem  fumcre  totius  iuns  veteriscoi\forquendi,&  n)a- 
lc  Tuo  more  corrumpcndi.  Non  cadcm  firilicct  in  aliis  cafibns  obcincnte  iu- 
lis  auc  sequitatis  racio:ie.  Qnod  fi  cui  miniis  fiifficere  vidcbuntur  quar  nos 
contratam  inucteracum  crrorem  Tnboniam'&:  inceiprecum  omnuim  hoc 
cipicc  difpuciuimus ,  Icgatcxccraqux  in  hanccandcm  fcncentiama  nob;:, 

^     copioiius  cradaca  func  Iu>A6.Conie£l.cap.  17. 


ERROR  DECIMVS. 

J)c  re  pofi  rrurdm  peremptOt  ^ntpenes  atforem fuit 

A^uk  pcritura, 

Is  TtKCTio  vulgaris  eft  &  incerpretum  mulcorum  &'  pragm*- 
cicorum  omnium,c»im  de  fpecie  dcbjc  i  poft  dcbitoris  moram  pfct- 
cmpca  ira^atur^  ccs  ilia  ^ouc  penes  ac^ocd  fuerit  pericuia  Dccucy 

'  Ff  iij  " 
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vceo  dcniO  cafu  tcneatur  quod  jio  fucrit  ^qu^  peiJtura:cuui$  diftin^lionis  e»^ 
ta    (ane  vel^igiai:oiiuullain  l)brisnoftris,vt /.  ue  Jicmni^.  §.  ^uMtenut  D, 
me.can.lji  aliusy efl(j  «/i4.d.  ifuedvtamt  cla.l.vl,^  fieacidittciu  d. 
ad  I.  Rhod  de  tatl.  vidccuiq".  dc  eo  no  fatis  c oliitillc  iutcr  lurccofuJtos  Procu- 
lianosCk  S.ibiniar.oi,qucadii.odu  c6i:».cre  hceicx  l/i p/urejij{.§  /iue  aute.D. 
depof.Wh.  lamcn  |n()babdior  fv.-uipcr  vilaell  (encctiaexininiantJudcbicore 
fJ^Ccici  polt  u^oia  percpt^  teneri  mdjltinclc,  i  fiuc  rcs  fiiofuo,lluepropter 
mora    culpa  pcricrit,quia  mora  pcrpctuat  obl:gationC,  facitquc  vt  rcs  ctJ» 
polL*aqua  perdpta  elt,cxtare  adhuc  exiltimetur,/.//  exltgati  15.  v.l.pfcrtutt^i 
§.fe<^u.tur     §.vl. d  .de  verh.ohl.  Logcqj  piurcs  in  lure  noltro  loa  fiint  cx  qui- 
bus  lcnr6tia  h^c  coproban  po(Tit,vt  no  inalc  rufpicari  Lccat  (cnc^ca  hic  ma 
eiscomntiiter  prudctjbus  placuilTe.  Sic.n.ab  j)s  refpolu  video  in  /.itefiver- 
heratu  iy§.v/.D.de  ret  vvid.l.cum firuus altas  l.apud  luUa.§.  ipftus  t^tta^r 
ret  l.cUm  res  ^y.ij.f  /    /r^.f  i.q.iibusiocis  ratroetia  rcdditurfanc  pcrcIcgSsfic 
vcra,qu6d  (i  crcditor  ni  ca  rc  moii  palRis  no  Fuillct ,  vtiq',  re  illa  vfidcre  pre- 
ciiimq'  lucrari  pocuiilccScio  cucnire  ahquidoyVt  qui  obr^  111  vnfi  cafu  pcr6- 
pta  alioquiter.cretui,cxcufeturiau:enob  ul  qj  in  alm  ca(u  ^quc rcs  fiut  per- 
itui  a,vt  in  (^cdcj.vl.§.f  ea  cofiditione  D  adl.Rho.de iac.\h\  cilm  cx  Labco- 
nc  propolitu  cllct,  ii  ca  coditionc  nauc  coduxilli  vtca  mcrces  tur  portaren- 
cur,ealq>  merces  nauta  neceflltatc  nulla  coaifbus  in  n3u6  dctcrior6  ,  cu  farec 
id  tc  ficri  nollc,tr5ftulit,&  merces  tux  cu  ea  naue  pcrierint,in  qua  nouifliroe 
\c€lx  futjhabere  te  ex  codudto  locato  cu  priore  nauta  a<5kion6,  Paulus  nocac 
imo  cotraelle  fimodbeanauigationevti.iq,  nauisperientcilm  id  fincdolo 
&  culpa  nautaru  fadu  cllct.Scd  .  d  proporita  difputation^  eafpecies  nd  pec 
tinet.  An  q>  .iliud  fit  mora,  ahud  culpa  vt  limphciter  Accurf.  c6tra  Marunu 
ad  cu  locuj>ro  loanne  vcterc  gloilatore  rcfpondct  qui  eandi  Proculianorum 
/ententia  lcqucbatur  qui  &  nos  probanms?  Minin  c.  Na  pra^tcr  id  quod  vix 
eftvcmora  c6trahacurfinc  culpacum  fpccies  dcbetur  fi  quicqu^  hac  parte 
incereft  :ncer  mora  &c  culpa  in  eo  maximc  diftcrC*uacft,  quod  culpa  pl*  cft  ^ 
mora,proindere  poft  culpS  perepca  non  minOsdicendu  eilectcncn  dcbitori 
indiUmcl^ ,  fiuc  res  ^qu8  luinet  peritura,liue  n6 ,  atq;  ii  poft  mora  pcrempta 
proponcrecur.  Scd  relpondcndueft  in  ea  Ipecicillud  Faccre  nauca^quiwc- 
iiamfi  m  ea  ipfa  naui  qu^  c6du<i^a  fuerat  merces  ve<f^2  fuillent ,  omnimoc^o 
Cam6  xc^uh  pcnturq  fuiilcut  cdm  ea quoq')  nauim  ponanmsead^  nauigauo* 
nc  perullcuiec  qu6admodu  in  co  calu  qu6  tradlamus,  dici  potcft  tc  cas  mer- 
ces  fuide alteri  vendituru,fi  culpa  nulL  r«aut^inccrucnil]ec.Fereqifimilceft, 
quod  in  l.fialius  i.%.efi  dr  alta.  D.  <fuod vi  aut  day  Vlp.  crad^ac^li  mc^di)  ar- 
ccndi  cauda  vicini  ardcs  inccrciderinc,&:  jgnis  ch  vllp  perucneric,abfoIui  roc 
oporcerc,fiueincerdi6lo  ^odviautc/am  cotia  n.eagatur,fiuededinoin- 
Juria  nato.'^«»nr4f»,inqui c,nM//4  imuriaaut  damnu  dare  videor  d^ue perituru 
adthus.Scd  illud  tanii  lu  tatu  &  obfcruationc  dignu  eft  quod  apud  cudc  Vl- 
pianu  ftatim  fequitur  ^od fi nuDo  tncedto  tdfecerti ,  deindepofiea  incedtutp- 
fufuertt,no  tde  ertt  dicendu.  Id  eft  no  erit  abfolucdus  qui  vicini  ardes  intcrci- 
ditjCtiafi  ad  cas  vlq",  ignis  pcruenerit,f  «i4,inquit,»#«  ex poftfaSloJed  ex prdm 
fentifiatu  damnu  fallHfuertt  necne  afiimari  oportere  Laheo  ait.  Eod6  igiCHT  C- 
xcmplo  defcndi  poteft  li  eo  c6pore  quo  in  (i)lucndo  hominc  debico  moraper 
dcbicorfe  c6cra<5ba  hiic,  i4  dccincbatur  fcruus  ca  valctadinc  ex  qua  ccnu  eirct 
c6ualc/ccre  n6po(Te,&:  quximpediret  ne  cmptor6rcpcrircillcpo(Iec,abfbJ- 
Hcndu eflc debicQr6,licct  homo ille  poft  mori  pcrieric.  Non  tam5,meo  iudi- 
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thy  perinde  illiid  ecia  d;ci  pof7ic,fi  mora: cociStOtx c£pore homo CinusfmttSc 

eadd  die  auc  ipla  ccia  forcojlis  hora  fubico  cotreptus  uiorbo  auc  cafu  alio  fbi- 

caicodcceircricita  vc  mediu  nullu  ccpusincercelIeritqa.)|JOcuciiccredicor 

eu  dillrahere  ii  mora  pairasnoertct,c6demiiari  mhilomiiuisdcbicori  opor-  % 

tere.Neqne.n.per  loladebjcoris  mori  damnumpacicrcdicor  intellig  tur,nin 

demu  co  calu  quo  mora  tcceric  vc  no  pocueric  lile  lucru  &:  c5modu  ex  ohli- 

gacionelcncire,  quod  pofr6  nullu  m  piopolicofenrilfcc  ,qui  eti.uniihominfi 

tu  acccpillec ,  ciim  inccrpellacio  fada  elt,nihilod.cior  fadus  fuidl-c  f  fed  hoc 

cancum  aflccutus  vc  libi  canqua  domino  fiiv.iliiis  &  cerciMs  poilnuxiu  res  pc- 

tiillcc  Ec  huc  fane  c6(cqucnscllei  racioni  qua  prudcccslupiadickjs  locis  mo 

u JCur,ciim  dcbicorfi  porcmpca  re  polt  mori  cencri  volunc,  uc  poflcfluic  c6- 

iieHiu  rei  vii  .dicacionc-obhoc  maxinic  quodii  pecitorauc  credicor  care  lia- 

buirtcc,diilraxiircc.lta ^cuidubioinnucccs,llccrcuacn6  fujllc  pcticorc auc 

crcdicorcdiftr.iduiu  aliud  iiiriscollitui  debere,  vt  rci  inccucu  ct  a  pull  mo- 

ca  continf^ente  liberecur.DKes,nulU  crgo  in  hac  qu^lbonc  dillonlionc  irtcr  * 

I<irec6rultos  fuillc,ied  omnes in eo  couemlle  vt  dcbitori  irora  non  nocc.ii  i\ 

rcs  xqu^  fuic  omnimodo  pericuiaJEgo  verb  f^ceor  cu  hac  adicclotic  omiirnt- 

<6,inc6q',  a  ioanneCk  inteiprccib.qui  ioa  in^fecuciluncdjlic  .tio.  illi  enini 

putit  lcbicorc  polt  mora  o  ntumodo  tcneri.licct  rcs  a-quc  fucric  pci  cs  a<fl:o- 

rc  omnimodo  pcritura.Scd dillcnlio m  eo  crat  quod  q«otic(cuq'>  ics  lato  fuo       '         '  > 

peieptaellctjCxiIlimabanr  SabiniaiM  parccndu dcbitori  quatul:bct  morofo, 

iioc  vno  concenci  q»  apq  .c  fuo  fato  rcs  penes  adoic  peniflct:  qua  camtf  h.iud 

«lubic  no  fuerac  pcneseu  peritui:a,lica  fv.ilicctnadusuillrahcre  liati  potuif- 

fecldq-,  apparct  euidccec  ej d.l^plnres  i^.§./iMC aHte.D. depofimc  dicas  qiiod 

vulgi>  cTTedicur  Sabini  &:  Caflij  lencencia  coloco  a  Caio  probari  ,  liue  quod 

magis  puto,reIerri  duntaxat  noetia  probari,  nili  mahs  quod  &  ego  probabi- 

liusarbitror,a  Triboniai.o  corruptuelTelocu  illu,itcmqi  $.  tjuatenus.d.l.  tte 

fcu  i^.D.ijMod me.caHf.Hcc  de  coquifqua,vc puco,dubitabit  qui  legcnt  qu.-e 

in  hjc  fentccia  fcriplimus  Itb.iG.Coniec.ca.i^.  Vndc&:  alia  plcraq-,  peci  pote- 

rut,quar  alioqui  ad  mu''  quxitionis  accurata  traclationc  hic  adiici  oporteret. 


ANTONIIFABRI IC 

SEBVSIANI'SABAVDL&<^- 

DE  ERORIBVS  PRAGMATICOR'VM,ET 
*  INTERPRETVMIVRIS, 

iiX^iE  C.A.  S  D  E  C  I  M  A  N  O  N  A. 

r>nv  .•jp -.«i»  -.Iji^     .  .£,RKO  R    I.  .  .      ■;«...■:  : 
fl''    ..p  •t'<«I  V   1.^'      \y  )  •  ..'I 

-M.,,  I,  DemreiHrApdo^vtvocant.fHpplettHo. 

V  LG  A  T  V  M  eft  adoie  116  probace  abfolui  reu  debere  cdifi^ 
nilul  pra:ftec,id  eft  quauis  nec  probet  quicciua  neciurct,/.^«i 
accnfitfc  4f..C.de  ede.Lz.l.aiior.  zydr paJfC.de prohat.wni  prae- 
f  {kimpcip  aliqua  fic  pro  adorc,quo  cafu  reu  iurare  xquu  cft  vC 
ifJll .abfoluaiyr/f^^f».  vlt.in  fin.extr.  De  tnreiur,,  Idcmquc  in  rco 
vif  illii^i  obfeiuacur  fi  probaca  adoi :  s  incencionc  dcficiat  lilc 
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in  probandisexceptionibus ,  puta  Ci  qium  crcdicor  probauic  uebcri  fibi  pe- 
cuni.im  debitorrolutam  cllcdu:a£,ncc  probel  Li  C.de  fnrobat.  Siquidem  iii 
exceptio  ubus  .iclorjs  vice  fungitut  rcus  l.ab  ea  parte  5  /. /ipA^btm  9.  /.  ^usn- 
gentii  \2..l.ejuoties\%.it.^tdolo  l.tnexceptiombHS  lo.D.eod,  Scmj>er  cnim  ci  in- 
cumbic  probacio  qui  dicic  noii  qui  ncg.u  l.U.non  efinecejfe  n.l.antc  oimna  zf. 
eod.^\  lioc  ita  camen  acc  pjendum  clt,li  cxccptior.es fint  fa^ki,nec  prarliim- 
ptio  liL  pio  rco d.l.fi ^4^«w.Nam  cilm  exccptio Juris clt,&  ipli,vt iiadicam, 
mlicajacUoni,!  on  funt  excipienci  neceilarjac  vlljcprobatJoncs,  puta  ii  quis  a- 
gac cxcontrnctu vltrocitr6qucobligatorio,cui  priih  a  ie  iatisbfhmi  uon 
probct  l.IultanM  ly^.offirrrt  dc  all.empt.l.fiferuus  ^j»D.de  jidtUt.  edi{f.  Aut  ii 
impiig  -atinltrun-cntum  iureiurandofubnjxum  nonimpccracaablolutione, 
aut.nga:fx  contradu  ance  quadragintaannos  inito  cui  poffit  obiici  cxce- 
ptio  longifiinu  tcmporis.  Nec  aln  pleriquc  cafus  defiint  1  uperiotibus  pcrfi- 
miles.  Qiudcrgoll  qui  probarcdcbuer.ic  in  probatu>nc  dcfcccTit,  necnui 
remipienam,  vt  noltri  loquuncur,  piob.it:oncm  attulcrit?  Placet  noilris  non 
idcircoitatim  condemnari  eum  oportere ,  ied  dcferendum  illi  cfic  iuiiuran- 
diim  a  iudicein  lupplcmentum  probationis,  quod  ideo  fi.ipplcmcntuin  vul- 
go  vocant ,  itcmque  ncccllarium  lluc  qu^d  ad  id  defercndum  ludcx  nonnifi 
ex  neccifitate  &  mopia  piobatior.um  ad  gatur  /.  admonendt  51.  D.de  tHrehar, 
/.3 . C.eod.  iiuc  qubd  nifi  cx  magna  &  iuila  caulfa  rccufari  non  poflit  dtno  cap, 
vltim.tnprmap.  Extr.eod.  Qnod  etfi  ab  omnibus  fcrc  fiiprcmis  Gunis,  &  fi:e- 
qucntimmis  pragmaticorum  omnium  fiiftingiis  rcceptum  video ,  mihi  ca« 
mcn  probari  nu:.quam  potuit.  Pnmum  quia  iruiuniens  turis  noilri  locisrcri 
ptum  cl\  abfolucnduni  eilc  rcum  no  foKlm  fi  adt(^  ccllet  in  probatione,hoc 
el\,U  nihii  omnino  ^iobct d.i.^.Ceod./.i.C.de probat.  fed  etiamfi  dcficiat,  id 
cll  (i  miniis  pien^  probet,  adeo  vt  hoc  caiu  nulla  reo  nccefiaria  fit  exceptio» 

211X  vtique  neccllaria  eit  quoties  probacionibus  vincere  adior  pc  c^J.fi  fut- 
emcf.C.de e.Ycept.ldenim  elt  qMod  di^i  folct  aftorem  ii  intcntroncni  /uam 
non  impieat,  codemnandum  ellc:  d.  I.ante  omma.d.t.\.  Cde probatj.negamet 
c^.C.de  obligat.^  4flw».quod  euam  de  rco  proditum  eil  d.l.m  e.xcepttombut. 
Quisverodixeric  jmplecam  abeoiiuentionem  qui  non  nifi  iemiplen^  pro- 
baucrit?Na&  icmiplcna  probacioeilecretjitiyrii  vnius  tei\is  dummodoin- 
t^ritcftimonium  proreratuxj^cqul  conilat  non  folilm  vnius  hominis  tci^a- 
tioni  crcdendu  non  clie,fcd  neque  licere  ludici  vnius  hominis  rcrponfioncm 
audirem  quacunque  cauira^Vf  CGitantmi  verbis  ytar  in  tJunfittrand»  ^.CJe 
#<ry?»^.euamfi,inquit,prxclar^Curi^honore  pr^uigcat.  In  quoobicruan- 
doincilquod  lexait,iam  ancea  conibtutu  fiiiilcvt  in  quacunque  cauila  non 
facil^  vnus  teilis  admitteretur.  Nunc  vettS  conftitui  vt  omnino n6  audiacur, 
id  cft  nuUomodo ,  nnlI6que  ca/u,  ac  proiiidenec  f^probationem  ftam  iure- 
iurando  implere  adlor  vclit,nec  fi  cautla  fit  leuior.  Nam  ii  isqui  vno  tan- 
iiim  tcfte  niDtur ,  pcterc  a  iudice  non  poteft  ,  vt  tcftis  lile  audiatur,  ^uant^ 
minds  petere  poteit,  vt  vel  tcfti  credatur, vel  fibi  ipfi  ad  corroborandum  te- 
(^imonium  iuiiurandum  dcfcratur  ?  Mouet  mc  fccundoquod  cuoi  in iibhs 
noihis  tot  extentlurcconrultorum  rcfpon(a,&lmpcratorum  rc/cnpta  De 
iurciurando  &  probationibus ,  nu/quam  huiufijiodi  iuriiiurandi  fiippletiui 
mendo  fit ,  cuiuj  tamcn  ficut  vfiis  nodie  frequcmiiKmuscft',  ita  tradiatus 
omnium  vtihflimus  fuiilet.Nam  quod  in  /.1.  D.  d«  mremrtmd,  Caius  fcribic 
p«r  iufiurandum  dccidi  conttoucrliasvci  expadioiic  ipforum  litigatonim, 
•        '  — '    -    vcJ 
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vel  ex  iu^tali  aiicoricace ,  ad  volantaniim  duricaxac  percinec ,  6c  td  iudida- 
lcjli.  c  dt,  qiioJ  non  a  ludice  fjd  aparcc  parci  dctertur  in  iudicio,  iudjcilque 
aiicoijcace  approbatur.Quod  autem  idcm  Caius  moncc  in  d.l.Admor.eudtSo' 
lere  iudices  in  dubijscauUib  cxado  iureiurando  (ccund-im  eum  ptonuncJa- 
requi  iuraueric  (  quo  vno  maximc  lcxro  moueri  interpreies  &  pragniacici 
fole  c)loni^c  aham  habec  fenceiiciam  quam  vulgo  cxiftnnecur.Dubias  nam- 
que  caulHis  noneas  iiiceli:gcre  debenmsm  quibus  adtur  minusplenaspro^ 
baciones  habeac.vc  illi  mcerprecantur  ( nec  enim  dubia  caull.i  cft  in  qua  con- 
ftac  abfolui  reum  oporcere,  vc  diximus)  (ed  cjiur  propccr  pantatem  probatio- 
num  eo  redigunt  Judicem  vckTlitec  invtram  parccm  propendcredcbcat, 
quam  probatjonum  jnopjam  videntur  dixillc  Jmperacorcs  in  /  j.  Cod.  de reh. 
credit.  quodquamuisperlc  fincplenaf,vtex  ijs  pollec  fequi  condemnacioll 
nihil  exaduerlo  probatumellct ^ fiaiiccamen  ujopes  obic^u  contrariarunV 
probationum.  Quod  &  iampridcm  aiice  nos  dotuicnon  infubcjhcer  Frmn- 
c$fc.  DuarenJth  x.  DifpMt.cMp.i,^  Scd&aufim  diccrequcd  Duarenus \\6  6i\K 
cotam  catn  lcgem  Triboniani  cllc  pociiis  qu^m  Caij,derumpcamquc  exlu- 
Itmjaiii  conltJtutione  in  t. gcneraltterC.de  reb .credtt.^f;'  imeiuAd^Mz  (cqucji- 
cicapicedjccmus,idque  apparebic  ecjaui  euidiuus  ex  ijs  qusr  difpucacuri 
(umus  infra  cap.y  Nec  magis  ad  remfacit  quod  in  d.L  3.  C.eod.  a  Djocleciano 
&  Maximiano  refcriptum  legimus,in  bonar  fideicontra^bus,  csterifque 
caufTis  inopia  probationuni  pcr  iMdicemujreiurandocauiracognitSrcsde- 
cidi  oportcre.Nam  prjpter  id  quod  vcrba  iila  tncpia  prohationum  e4  interpre- 
tacionem  commodc  admiccuiu.qaam  nos  fupra  reculimus,  nihil  etiam  vecat 
Imperacores  de  iu.iiciali  iureiurando  incelligi,quod  ceicum  eft  non  nifipro- 
bacionum  inopia  deferri  folere  /.tutory^.D.df  turetur.V^cc  fanc  de  iureiuian- 
do  per  iudicem  exad^o  lex  loquiCur ,  ik  ii  loquerecur,de  alio  tamen  qu«^m  de 
iftiufmodi  fuppietiuo  accipi  deberec ,  Deco  kiliccc  dc  quo  in  d.l.£eneralircr, 
^louec  mccemb  quod  in  /.i  C.eo.tit.  vbi  pro  regula  cradJtur,Cauflam  iiireiu- 
rando  dec.fam  non  polle  fub  pr^textu  per:uri)  traOari ,  Dc  voluntatio  tan- 
tiim  &  iudiciali  agitur,Dc  neceftario  autcm  nullomodo  >  quod  tamen  /j  iam 
tum  aliquod  talein  vfu  fiiillec ,  non  dcbueracprxcermicci  cumincoquoque 
noftri  admitcanc  idcm  hac  parte  iuris,elle  regularitcr,prsterquam  m  eo  ca/ii 
qui  confticuCionibus  Principum  nominacim  cxccptus  iiz  in  d.  /.admoncndf. 
Pc>ftrcm6 &  omnium  maxin.c moucc me  quod  in  d. I.generaiiter^  luftinianu» 
proficecar,  do  omnibus  iuramcncis  gencrahcerqu*  m  licibus  offcrunturvcl 
a  uidice  vcl  a  panibuSjea  conlUtucionc  dcfiniri,nec  tamcnde  fupplecjuo,auc 
vc  aiij  vocanc,  /upplctorio,  vcibum  vllum.ln  quo /arc deceptos Fu  flc  omncs 
quotquoc  videte  licnic  intcrprcics ,  mirandum  cft.  Fateor  tra^lari  ea  Je^  de 
imeiiuando  non  fulum  a  parte  fed  ctjam  a  iudicc  defcrcndo>fed  rc<;c  hiiflc' 
iliam  mnliurandi  fpcciem  vetenbus  iuris  autocibus  cogmtam-.ncgo  nulle  \X- 
la  iuris  rationc  fubnixam ,  fed  quadam  pocius  iudiciorum  cofuctudinc  indu* 
CtSim.  Negodeniq",  ci  qui  intcntionem  fuam  femipicni  tantilm  probauerit 
iuiiurandum  iliud  m  fupplenicncum  probationum  dcFcrci  hodie  poiCr  auC 
olim  potuilTe.  Qiur  omnia  fi  probauero,  confcquens  crit  ncc  Caij  cfle  quod 
in  dJatimoncndi  (criptu  cft,pr3:fcrtim  abiliis  vetbisjcdha  coJhtutioncStC^mn 
podils  Tciboniani  vt  iam  monunnus,nec  Impcraceres  in  d.L  3.  dc  iureiur^da 
neccfIarioienfiiIe,(ed  taptum  dc  iudiciah ,  nec  dcniqjadmitti  vnqua  dcbuj(* 
(c,v(  qui  in  probatione  deficerec>  pncfcECim  aAoriurciucandopropciu  hcis 
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ri^  iujfinuiHt»  ad  l.gcneralittfr  li.  C.de  ccKcted^ureiiir.  *  . 

RiiPAtVlL  inkioliuuislegis  luftiniar.iis  ,gencralitecdciu- 
ramitisdninibils cjutiiit^  luibiis oftccutur  vel  i  partc  vcl  a iu- 
d|ceeac6nftitvicio:  c  dcfiriri.Ait  aut6,f;^w  emm  umificrf(>utt' 
iudUes inp!erj'ijfim:i  defwnhntficramctH  tmponrre.  liiliaic  cr- 
^.^^rt^^  fTonoCiurisracionc  vllaid  iiidudiini ,  qiice  ij.»ros  iuris  ajtorcs 
moucie  pouicrK  vt  kI  iidaccrcnt,  utc  prifcA  aU^ia  fcd  rcccnti  cofucLudi. ;c 
rcccptUiii.Cui  conucnicciaod  m  l.admoncndt  ,i.  />.ir «IW. fa^»Wni cft^in 
h  c  vcrba/^/^n/  tnm  indtccs  m  dAbus  caujfts  tXd^pkireiufMdfficHndum  tum 

/»r-«m^vtili  vtroquclococad«nTtibonia^^^^ 
tcnti  fa  poTxsagnbfcc^Cvbi  tamcnobrcriiajidumclt  krjpCnm  cllc ,  lu- 
dicissiu faceten>lcfe,'n6ii cdam  dcberc  gaafi  cogente iucc.Adh^c  qutx!  lu- 
ftiuianus ti^cr<fwr'7/i»  'm^ontre ;mvi\xix.  latis  iiUuirandiim  illua  quod  ni  da- 
biiscaullsl&cbanciudiccs  dcfcrrc  mplcniflima  dcfinitione,  id  eft  paul:) 
antcdifitiiwii fenient.a,  vt  feq.icntia  expl  cit,  talc  fuille  vc  ci  cui  dcecrc^a- 
tar,oncrorumpotiiVs,qiiamfaiorabiIc  crcdcrecur.  Propterquam  caudarn 
cxie;  d  ccbatur  (lcac  ?c  qnod  p.us  parcl  dcfcrt  d^oym  x%.%.cxceptto,l  eum 
aufxo  Uri  popHLmbHS.&  d.Udmonindt, Dlco.c^l^ii  quod  vd  &b  inaitO  CXtOT- 
aueatur  N  -c  ad  rc  facic  qnod  folcbant  iudices  fecundfi  cfi  ptomintf acc  qui 


eHc  acaidcfint.N4  ncqucid  crat  pctpccuu.ica  etiam  pou  ^v^kxx  luuuiiiuu 
l6tius  iiegotij  farama  examinanda  erat  dJ.gennAltteii.fi a^tem  is  J  i  s  vcr- 
ieMt^erik  ft»^  cdpilHUJ^Me  tttius  negoriffumma  e.KamMe/ur.]^cc  eo  mi- 
Hilsficbatvtonerafividctecuriscu  inrandii  erat(i  foria&citra  lulmrandu 
vi£^oti5  fpcraret  cx  propriis  prob jtionibas,  auc  ecia  ex  fola  aducrfarij  proba 
cionu  inopia.  Indeq.  nimiru  eucnieb.it  vc  ab  eiufmodi  delationeplerunq.ap- 
pcllaretis  cuidcft:rcbacur.  Quod  luftinianus  lijjnificat  camfubmngit,«f-' 
vitvtprouccat0neittefrJpcfa.Uovi.n,XXt(k^i^ 
intcrpoilca  contraqu6  iuf4dificfGj.appMCt«(^uentibu^fli^ 
radiipr^^emftfunt,^hh4ef^}kt»M^^ 

difcirQuafidicatnoose  iUius  cfifttoitionis  rcmcdiii  idco  necclTanii  faifle«}» 
<li!ii£lu£eiuiandopctiudiccm  vni  ex  litigatoribus  qui  ab  ea  dclatione  pro- 
^aflci,euenicbat  vt  fi  idfi  illc  pend^  tc  appellationc  morerctur,probatior  e$ 
iiiiblfed^cent.  QurnS  vcrb  probationcs?non  ipfius,fcd  aduerririj:Nam  li  dc 
4>pdiantis  probauonibus  age.ctur,  quid  obfccro  incomoJi  aut  abfardi  cllct 
^fireeas proptcr  a-^pcllacione  quS  illc ipfe  intcrpofuiiret? Dcgiio.n.wfi  de. 
feipfo  qucri  debcrcc  is  qui  pci  pcra  appcUairct,  fite  pvobationisfiiciawtcm 
quamiudcx  conccircratcripuiirctj  At eam  appellationem  ftatondi  caiilla 
mtcrpoikam  aduerfatio  noceteafquumnon  ctat  ,c|ui  ex  appcllartisiutem-; 
raWao  per  iudic«  delatonon  (ecus  acfi  is  ipfc  detaliflct,ptobaoon6  capabat. 

aturum  ] 
 t/qu6d 

tdefepE^iudicesfbkl^t^m  »w//iri!»>  mquiaultimanus, 
.       •  '  d^cre* 
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iifcreptt  iurdmetum  heredttartum  a  priKcipa/t /acramero.  Siqiucl^  dc  fadJo  de- 
fundli  prafcisc  iurare  heresnon  coGitur,  /.  Marceliw  i0,iurare.  D.  derer.M- 
«lor.vc nec  al  us qujlibet dc  fadlo aKeno lji>fitirandut/i  j^^.pf  ocHrMtor.D.dem 
retMr./.videamm  ^Dein/it.utr.(ed  tantiUT;  ex  animi  fui  lciencia,vel  vtCuia 
ciuslegic&:  lechiis^nteeui.  /.z.^.^Hodohferuarh  C.de  tHreiur.propr.ca/um.dad. 
id  eil  110  credcrc  fe  quod  ht6  iniu(l4  detundus  fic  pio(ecutus,vt  in  /t{f.x.feud. 
/i/  jS.qui  ert  vltimus  De  not.feudor.i.eum  ^^wr.lcaqueuifiuiardu  hoc  piarfta 
rehcrespotelHercfeiTiper'abfquepciiurijn:ccu,&:longc  facihus  quam  dc- 
f\i^u5  potuiflet,nili  porascomnunumiiuille  defun(Il:i hcredis  fcientia  ac 
mala  Bcl£:quod  cam  acc)dit,nulla  ian8  eii  incer  iuliura  u  hcreditai iu  &  ptin 
cipale,  quomcdo  lulliniar.us  loquiiur,d.fterer:tia.Scdcxfraeu  cafu  quead- 
modu  facilius  heredi  eft  iurare,ita  maius  ex  eo  dSnu  aduei  fariiis  pacicur,  quf 
(cilicec  (perare  vixponii  futuru  vt  penuiij  meiu  fibi  heres  inliurandu  refc- 
rat,  qutyd  co  intaitu  fortalle  dcKindkus  rctulillet.  Necefttate  itaoue  rerit  coa- 
£b  er  probatiomlfHf  pmgutus  ful>uementes  adhuiufmodf^  inquit  luliinianus,rr- 
mrtuis  fartiltonemy  Id  eft  ne  tafacil^  pereantprobaci6nes,quas  ex  iurinurarjdf 
delationc  appclbnti  tada  fperabat  is ,  qui  non  .ippellauit.  Nec  fandpoccfV 
hucufqueccxtus  dealioiurciurando  incelligi  quamquod  ^  iudicep.irti  de- 
fcracur.  ScquiCurvcr6conliicucjo  ad  vcrOcjue  cam  iudicialc  quam  neccirariu 
pcrcinens,OOT^r  tgttur  tHramentumftue  u  tudtce,fiue partihtn  tl/atu  ve/  tn prin- 
cipto  /trisyVe/in  medtOyVe/m  defimttua  fenretiafuh  tpfo  tudicc  dertir^  no  expeV.a- 
tave/vlrtma  'delinttione ,  ve/prouocatiomsfi)rmidtne.  Qu^bus  veib.solicndi- 
Uirnihil  hac  parcc lufiurandu  uecelfariu  a  iudiciali  dit}crre,&:  vcriquc  com- 
muneillud  eilcvcftacim  acqucdclacu  ell  pr.tltari  debcai  liue  ilhco  appel- 
Jecur ,  fiuc  in  co  res  fic  vc  appell.nri  poilic   Cuiram  vero  periculum  aftcrrc 
queacauc  formidinem  iniKerc  appellacio  niiiei  aduerfus  quem  tiiic  incer- 
politaillli  ergo  confuicrc  luftinianus  voluit  contra  qucm  appellatur ,  noii 
ei  qai  appcllat,  ac  proindc  cAm  js  dcmum  appcllet,  cui  lurandi  neccilicas  im 
ponicur,con(equcnseft.  vc  faccamurvoluifle  luftinianu  fubuenire  probauo- 
nibuseius  concra  qu6  eft  appellacu.  Quod  fi  ica  eft,illud  quoque  fcccri  nos  o* 
porcec,non  ea  elle  luftiniani  mencem  vc  a  iudicc.dcfir.ntur  luliurandu  ei  qui 
m  probacionc  dcficit,icd  adr.ei(ario,licec  adimplendasdeticientisprobacio> 
nes.Na&iniudioahiureiuiando  idcm  obferuaiur,  vt  nimiru  non  iureiur, 
lcd  dcferacur  iuimrai>dum  ^b  eo  qui  probacionum  inopia  laborac.  Idipftini 
vero  aperciiis  demonftranc  (equencia  iHj  confticucionis  ,fed  iuramento  Wat» 
cum  hoca  parte  fa^lii  fkerttyfira  iudice  approbatu  ,ve/ ex  autcritate  tudtcis  cui-^ 
cunque parti  tl/atum  ^fijuidem  is  cui  impomturfacramentum  nihi/  ad  hoc fnerit 
re/uliatutyhoc praRetur ve/referatur.  Diftinguic luftmianus ,  an  is  cuide- 
lacumcft  iufiucandum  iiucaparce,  (iueaiudice,  a  parte,  inc|ltam  ,  cuius 
fadrum  iudcx  approbaucrit  ,prouocec  a  delatione  reaie.    Si  tion  prouO' 
ccc  ,  non  quidem  coeitur  praecis^  iurare,  fcd  cledionem  habet  an  lurare 
maht  ,an  rcferre.    Alterutrum  fan8  facere  coirpellitur ,  cx  quo  apparec, 
ctiain  qucxl  k  iudice  detisrcur  vni  ex  hcigacor.bus  referri  polie  non  ftcus 
ac  ludiciale ,  quamuis  de  eo  contra  aperc]0ima  legis verba  dubicec  Accur- 
.  (ius ,  cuius  dubitacio  candem  ip  errorem  deflcxic ,  exiftimancibus  noilriff 
^(^g/ojfjncap.v/tim,  extr.de  iureiur.in  iurciurando  neceflario  nullum  eC- 
fe  relationi  locum  quod  certe  tailifTimum  efti  ApparetetiamcxiifdenY 
verbisjfohcdsiDCcrpoiu  appcUauoncs  ab  lUis  quibus  faaamentum  impo» 
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ii(!batur,  noii  coutta  quos  •uraiiJum       ,;quod     fc<|««JCfbus  qnoque 
fita^^ecuus.  N<cej^itste  etmpsntndac,''*  inrt  rtftrtitte,  rcJdtionts  facraT^en- 
tHm  fnbtre.vel ji hoc rcCHfuHcrit  ^nafi  tlUtafacrAfnfiMo  prdstito.caHjfa  vei  ca~ 
pitulHm  decidaiur^nullo  locaproHocatiom  reltnfH«isdo.QHis  emm  ferend^u  esh 
ada^peUAtionU  vement  attxdmmtn  hu  (jtta  tpfe  fdae/ida pfovHraHit^  Senlus 
cil,  ciitn  cu!  luiiur.i  duni  defwrcur ,  fiue  luiic-alciiue  iicccirarium,  om- 
nimoio  lurare  cogeiidiMii^aucli  iiohi,pcnii(f?  condetnnandum  acii  ad- 
uafariiis  qui  lucarc  cc«atn  iiolau;,cjt.  deUcioic  uiiallirc: N.quc  hic  di- 
ftiiigaeuduin  circ  aii  a  rcbt.one  a^lloc  nccne,  quoinodu  diltnigucr.dam 
diximus,J!ieo  cui  primVm  deFertur,Non  cnim  appcllarc  cum  ,[>Dl{e  qui 
ipfe  moucric  iuiiccm  vt  paimu(iivr*iiduai  dctertcc,aut  qui  ipic  dctuie<»u 
nt.Nam  iiqaidcm  Jpfe  dci;alit,hcct  dc  rcFcccndo  iutaurando  njhil  di* 
xent,  fciuitt.imen  aucrdrc  debuit,non  podc  fe iu(iurandum  deicrre  ad- 
uerfMionillca  icge  vt  iibi  viaflim  cchcrre  aJuerlaiio  hcercc.  Idcoqoc  ta- 
mct(imraicip(e  dcbe.itdc  caiamnia,  non  poccit  camen  ab  aducilano  rc- 
ieicntcidcm  iu(iara:idum  exigcrc  diU./.tnfiitrandHm  ^^.^.dtUMr.  D.de  iwre- 
tur.  Proindc  ii  a  rclationc  quam  pais  tccit  &  ludcx  adprobauic,appcila- 
rec.dc  pLoprio  iJ'e  fuopotius  quamdc  parcis  auciudicis  fad^o  qucrcrctui^ 
diEl.Lgeneraltter.verfic.fiue  antem  i//ur«OT,qai  deiudiciah  lurciurandono- 
miiiauinioquitur.  Sinaucem  ludex  ipfe  aJucrfario  dctulciit.quamuis  itai 
fccerit  cx  ortico,nec  petentc  co  cui  poilc^  rclatum  cft,pcnndc  ramei^ 
dcnegan  dcbcc  appcliationisbeneficiumciquireiatum  recufat  acfupfcdc- 
tuliilecNenipe quoniam  &:per  eum,&:  proco  fadum  cftvt  luliurandum 
aiudicc  deUrrecur,  nimiriini  ad  iupplcndas  ipfius  probationes.  Quam- 
quam  vidcri  poflic  locus  iiic  innucre ,  inoris  ohni  iu.lle  vt  qui  nudis  proba- 
tionibus  vinccrc uon  poccrac,poftularet  aiudicc iuliurandum  aducrfario  dc- 
fcrrijfed  non  itaeft.Hoc  ipfo  ciiim  deferic  ctedcretur  qui  d:ferri  poftuiarct, 
cumquicquid  iudex  lacit  partc  requirence  pars  ipfa  faccre  vidcatur:/,i.Cy;#;i 
caiif.tudic.pign.capt.fit  Ifi ob  caujfm  zS.C.^a^ fK/^.Multuir.q,  intcicrat  quod 
ad  parcis  cominodum  ipcd}:abac,an  a  partc ,an  a  iudicc  dcferrctur.  Dciatum 
cmm  apartccrat  vt&:  liodiccft  iicis  dcciforiu,  d.l.i.D.deiittetHr,dJ.i.C.eod, 
atquc  adco  prx^cdentium  probationum  omnium  quas  h.tbcre  dcferens  po- 
terac,vim&:poccftaLcm  cxcinguebac:quod  vcrb  a  iudicc  deIercbacur,non  i- 
ccm.  Sw*d  &  racilc  continperc  potcrat,  vt  ador  vei  rcus  probarioncs  fuas  fuf- 
licicntescic  plcnai  acdercc,obidquc  luliurandu  dcferrc  nolict,iudcx  vcry 
coiicra pucans  aut  propter  oppolitas  aducrfarijprobationcsdubius  conlli- 
tutus  nccclfaria  cxiltimarct  iurihuradi  dclationcm,^./.^^ff*r4/i>n'  ibi fi  hoco- 
mnimedo prafladHm  extfitmauent.Quod  ciim  accidcbat,  nccclle  crat  vt  iudcx 
idipfum  cx  oAicio  faccrct,non  cxpcctata  cius  contra  qucm  iurandu  crat  pc- 
citionc,tamctfi  id  ficri  quammaxime  ipfius  intcrellet.  Vndc  illud  cciam  ma- 
f  jabat  vc  qui  cxado  ludidali  lurciurando  condcmnatus  cllet,  a  fc<  itcntia  ap- 
peliarc  iion  pollet: qui  vcro  pcr  dciatum  a  iudice  iufiurandum,  pollcnli 
ioctcnon  obftantc  co  iurciuraiido.vinccrc  tamcn  dcbucratcx  plcnis  pro- 
bationibusantcdclationcmfadis.  Ncc  cft  contrarium,qucxi  proxim^dixi- 
mus,ab  intcrlocutionc  ludids  qui  iuliuraduin  dctulerit  vni  cx  htigatoribus 
appcllari  non  polfc  pcc  cu  contra  qucm  dcieratur.Huic  cnim  non  in  ipfa  dc- 
lat ione  fit  iniuria  cum  pofllt  cdmodo  eius  ccdcrc,fi  aduerlarius  (onc  rcfirrre 
malic^quam  iuraie,fcd  ia  condcmiuuone  qux  delauon^  feqaicur,ii  proptcr 
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aduerfarij  iufinraiidum  ,  cjnod  foUis  iudcx  dcculerac  vidus  lit  qui  plcjiiJTim<} 
fuam  prohauerac  inrentio.  ;cm  dicl.  l.^eneraliter.  §.  jjs  verbis  k.tieat  fihi  in 
v/fima proMocatione  repofjtum  aMxtl$Hm.  Neque  tamcn  iiificior  poiTc  appcJIa- 
rccum  contraquemialiurandumdcFeratur,ctiam  iion  expcdtata  dehnitiua 
fcntentia  li  ancc  dclationem  plenifllmas  ludici  probationcs  cxIiibcat."Nem- 
pequoniam  hoccnfu  ficri  ncqt»cat  vtipliprofitdclatiofiuc  rufcipiaturiuf- 
iiuandum,  (iue  refcratur,  cum  nccipfeiurarecogi  pofTit,  ncc  li  confuctudo 
aliqua  in  contranum  proponatur  cap.  ftcut  confuetudo  i.extr.  de  prcbat.  Ob 
eamque  caulTam  tota  <^./.ff*;7rr4/i>rr,(icInftinianus  loquirur  vt  ottehdatnon 
dcbcre  iudicem  huiufmodi  jiUiurandum  defcrre  nifi  a4  fupplendas  proba- 
rioncs  eius  c6tra  q-.icm  defcratur :  quo  obfcniato  nulla  far^  ratio  cft  vt  ei  li- 
ceatappellare.  Scquitur  apud  luftinianum  ,  pn  autem  ts  cm  faeramentum  e/l 
iliatMm  vel  a  partevel  a  tudtce  hocfubiere  minime  volMerttylicentta  ^Midem  ka-^ 
beat  factamentum  ren^arejndex  autem  fi hoc  omntmodo  prafiandum  extfitmH- 
uertt^fic  cauffam  dirimat  t^uafi  volente  eofacrmmentum  ftt  recufatum.  Id  elt,  vt 
ego  interpretor,qu3lidcIationi  quidem  lilcconfenfctic,  fed  tameniurareil- 
lenoluerit  nec  rcferre.  Aut  fi  mauis  ,Quali  non  fblum  iplc  nolucnt  iura- 
rCjfed  cfam  confenfcrir  vt  ncquc  aducrfarius  iuraic  cogeretur.  Qucmad- 
modum  enim  iuriliurandi  gr;uiam  faccrc  potcft  qui  dctulit,  /.  remitttt  G.D. 
-  4e  iureiurand.  ka  STquirctulit  aut  cxncccfntate  rcfcire  debuit.  Itaque  in 
praeiudicium  cius  qui  fibi  dclatum  fiue  a  patrc  fiue  ^  iudicc  iufiurandum 
fubirc  non  vult ,  placet  luftiniano  perinde  iudicandum  efle ,  acli  aducrfario 
rclatum  cflct  iufiurandum  Sc  poftca  remiirum.  Ob  idquc  nccelle  cft  vt  tp/e 
^^uifacramentum fibt  iUatum  dare  recufakent^vet hocatteji-etur^  veljiforte  non 
AMdeatJiabeat  fibi  in  vtttma prouocaiione repofitum  auxtttum,  Tuti  us  igitur  ei 
crit  n  appcllct.  Quamiiis  cn;m  luftin.  conftituat  vt  non  obftante  appeliatio- 
tediffinitiua  fcrri  poflit  fententia  ,  non  idco  tamen  appcllaiio  rcijcitur, 
quam  li  ex  poftfarto  iuftam  fuille  apparcbit ,  vult  luftmianus  emendari  (en- 
tentiam  quae  quali  ex  recufato  facramento  prsccllerat,  perind<fque  obferua- 
ri  omnia  acli  nec delatum  fuilfct  iufmrandum  quod  non  fuerat  deferfidum. 
Sin  ex  contrario  iuft^  delatum  &  iniuft^  rccufatum  vidcbitur ,  rata  haberi 
omnia,qur  obmald  rccufatum  iufiurandum  iudcx  decreuerit.  Ethoccft 
quod  ait  conftitutio  a  verlicuI.cJ'  fiiudex  vfque  ad  \cii\c.  fiMc  autem  i/tatMm, 
Inqno  ncgatur  cum qui  iufiurandum  aduerfano  detulit  polle  appellarea 
iudice  qui  delationcm  confirmauit.  Qupd  &  per  fc  apcrtiflimum  eft,&  iam 
in  prafcedentibus  diftuiri  fiicrat  §.  i.  vbi  tam  de  neceliario,quam  de  iudiciali 
iureiurando  traftatur.  Quac  fcquuntur  explicant  quid  agendumfiili  abfcn- 
li  deferatur  vel  refcratur.  Qupd  quia  ad  rem  noftram  non  pertinet,  id  vnum 
obferuari  volumus  quod  in  tinc  legisfcriptum  cdynon enim  vt a/t^utd dero^ 
g^etur  antiotjuiorihus  tegibu  <  hdc  prolata  ftmt  ,fed  vt fi ^utd  eis  deejfe  videatMTy 
loocrepteatMT.  Hiscnim  vcrbis  nonobicurcmeoiudicio  innuiturvercribus 
legibus  incogniu  fiiiffc  multa>quap  conftitutione  illa  inducuntur.  Quar  por- 
ro  alia  eite  non  pofTunt ,  quam  quac  ad  ncceirarium  iufuuandum  pcrtinei^ 
De  iudiciali  fiquidcm  iam  pleraque  iuris  authores  tradiderant ,  quibus  non 
videoquid  luftinianusaddiderit  nifi  vt  non  obftantc  appeilationr ,  velfufci- 
piendura  fit,vel  refercndum. 
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Did^fertnm  imifturandt  luftmianei  ^  im/gantpi§d 

/uppUtutum  vocant. 
V  p  E  a  I  o  a  A  ommae6pcttinct,vt  Jittelligamiis  iufiuran- 
dam  illud  nvceirariuni  dc  quo  agitur  in  d,  l.gtncraUttr ,  log^ 
aii  ud  elle  quam  quod  incerpcec^;  libi  cfimmircunair.  Vtoio» 
^ti^W^^M^  quc&ne^ iudicedefenur^  quoti noftros  fisfeUic ,  vtoinqiK-. 
dlM'^y^  ad  fupplcndos  prQbafiodcSyCed  noQ  vtcamqoe-eidm  -necco 
(  demmodolultiniai>eum(ijceniro^elIarepoirua3usa4di£> 
leientiam  vulgaris  j^iod  Tuppleti^uip  d^uni)  ronde^tcui:  ci  gui  in  prob% 
tionedeticiat, lcd cius  aJueifario.qui,  vt diximus,eti3m  dtra  luilurandum 
vinccre  dcbciet  rummoiure.  Vulgare  vcto  ci  ipfi  qui  m  probauonc  dthcit, 
vt  probationem  qu-ini  filij  fui  aut  akcrius  don-.clbci  tcltis  fide  implcre  ron 
pollctpropriotcitinionioiuppicatjcontra  vulgatas  iuns  rcgulas  quji^  habct 
ncmincm  iibi  in  caulla propriaidpneiim  teitcm  eilc ^At-J^iiam  yl.cTm.tbut 
i6X.df  /(/^iMufliniaoeiim  oon  timtibn  ptifddljefeiuiry  icdeiiis  quoque  betf 
<Ii,Ucdc4litcc  acqite  aliKik  Vul^are  ilc  ficcipttui^yc  noiilMccdiU«<l  pard  tan^ 
Ciiin<]efe£atur.Quoii)odQ  euioira^lcri  podfcin^^iedle^probadoex  iiire» 
iurando  here^<)ui  dealieni  fac);i veritateiuxaiecot^i  nequcat, fcxi  tantijni 
dc  animi  fui  fcntcnxi^vtzit  1.2. C.dtiiirfiur.prfipe.e4Jitmn.d4nd.luiiir.nn^ 
deferturaiudicecxofficioctiamfi  non  pctatur,  imo  vcr6  cciamli  rccufetuR 
Vulgarevcrb  non  i*ul  pjtcnti  daii  folet.S  cci^jin  Bart.  ad Ladmonendi 
60, D.de turetwr.  cpod 6:  dc  confuctiidmc  ubfcruari  teilatut  Fetrar.infcrm, 
refponf,ret.in  verh'tMrifurandt.Y:.\. cd  lurc  Scnatus^noilcr  paillm  vtitur.  C  crtc 
i^uito  defcctucuunguain.Exquo  apparct  quaji^i  Cit  inq^le  iuiique  noAn| 
contcanum.Quj,  enijn  ante  delatioi;cm  cam  (afcjbs  ^  pcofilittis eft  ad  iocn^ ' 
iiam,hocipro1an^(ufpe6b$£tvcdus<]aodturatim  njiUaiuberide* 
bfat^ieniti) iurauic,inquit,/.$.wprtirc.Z>.ir  M(r«ii|fr.liiftinianeum fi  defv' 
raisiriappeUarc^  deUtioncistancumpotcftcuidefettur^non  eciam  is  aducr 
(iis  qnem  iurandum  eft.  A t  in  vulgari  ex  contrario  non  ei,  cui  fed  contra  qu6 
dclatu  cfl  appcllare  pcrmii.titur4uftiniancum  cniin,onu5  cfteius  cuidctcr- 
tur,rcfpicitque  fauorcm  iUius  contra  qucm  dcfcrcur.  Nimirum  quia  tamctu 
cucnircfolcat  vtproeoiudiceturqui  ]urauci.t,id  tamen  ncc  lurad  prodeft, . 
qui  iu  eo  erac  vc  eti:unn  noniurailct,  yincere  nihiloiiiinib  prppter  inopiaoi 
probacionum  aducti^p  j  debaii&t;Nec  i:op(lei|iQaCQ  noctC)  ^  in  eo  erat,  vc 
nuUoquoqucpraef^itO  ittceiurando  vincidebuillk,  propter  jjje^^uiTi  pro^ 
b^tioiion)^cexcontraci9delaci0i|ta  quse  Ci  cui  6t)  prpdclTe  nuaquaropp^ 
Ccft,^rQde0ealiquani^jp9^(^e)conti-aqucm  ]u{iur£^nituna'dfii9C^K  QiuK 
fcilicet  aducrfanmn  in  eam  neccnitatc  rcdjgac,  vt  vel  inrajfc  illumpporccat 
vcl  rcfierrc.  Qiud  qnm  (\  confcjcntia  du£lus  aut  fuperititioneiurare  iiolu^ 
rit?Facict  rclatiovt  iuraic  tdm  pofllc  confcnncnrc  aduerfario,acquc  icavirW  • 
ccrc  qui  a'Hca  pojbatipncsplcnas  non  habebat.Propter  quam  caulfam dici- 
tUr  iuiuirandum  hpcindUj(Stumjii^fiipplcmcntuni  probatip^um,  lusn  quid^ 
fedbvia,(cd  per  itjediu^vt  ica  4tc4m>rcl4tiQnis,quombdb&  quod  pars  patti 
'  de&r^  Huein  i^ididp » jQuc.  C¥  litig^toruni  pa^^iohc  eiptira.  iudiciiJip*  PoftS 
nil  ncce(Tcc'({ct  defcmVi  cui  faucre  iudexnolit  contra  cum  de^uuis  pcoba;^ 
jjgaubttsimpJciidisag^  saiio  fmfoS&i  vciUiipdiiDi  ii)iniUpi«* 
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nas  probationes  habeat/leferri  dcbciec.  Aauoniam  ca  ■^'rlatio  «t  qua  itis 
partis  tantopcr^  LTdatur,non  nfti  a  parccipu  ficri  potcft,»^ars  vero  qua-  ad  li- 
tis  vidkoriam  allequendamnuUo  iurciurando  indiget,nalli  dchercndi  cauf- 
(am  habetnili  iudicisprxccpto  vrgeatur,vrgcri  porrb  no!i  potcft  vt  dcferar, 
fcd  tantu  vc  retcrac^dcfcrre  enim  fempcr  vol jncariucft,referrc  ncccirariii)ncc 
deniquc  vc  rcherat  quin  priils  illi  ipli  detericur.  Confeqijens  fic,vt  qnancuir^- 
uis  iudexdcfkiccibus  actoris  probationibus  iiibucnirc  vehc,cogacnrtamen 
vcl  inuicus iuliurandum rco dcfcrrc.  In  qiio  ahaetiam  d:ffcrentia  ccrnitfiA: 
intcr  ncccllarium  iufuiratidum,  qiiod  nos  lufliniancum  dicimus     \  '  r^^te 
pragmaticorum.Iulhmancu  n.rctcrri  poccft,a Jcoq,  debct  fi  non  iurare^^vc- 
Jit  is  cui  delacum  eft  a  iudice.Vulg.ire  vero  nec  rcferri  dcbct,nec  poccft.Im6 
(italiscanisco'"!tingcret  inquois  cuidelacio  ctliic,iurare  nollec,vciquc  con- 
demnandiisellet,quippequi  nec  plcnas  probationes  habcrct,ncccas  pro- 
prio  iurciurando  implcrc  amphiispolIct,arg  </./.rfi»//;//  C.DeturetHr.  Nam 
'  quemadmodam  is  cui  vulgare  hoc  Juruirandum  dcfertur,(i  iuret  fcmpcr  vin 
"  cit,ita  (i  iuiarc  nohtjfemper  vindcur.  Quod  in  luftinianeo  (ccus  eltj^ihil 
cnim  vct.it  cumcontra  qucm  iuratumlit,vincere,fi  poft  prxftitum  forte 
iu/iurandum  nouasprob.icioncsantc  fcntcnti.im  nankifcaturjCum  &  poft 
rcddicam  fententiam  idem  pollet  contingerc  ^./.4</mo«rw<//.  luftiniancum 
videtur iuliurandiun^purgationisjpotius  quani  dccilionis.  Vulgare  conira, 
decilionispotius  quampurgationis  lullinianeumdcferri  potcft  inlitisprin- 
cipio,medio&  finc.  Vulgareautemnon  nili  poft  apertas  teftatrones,&:  irl 
procm<5budcfinitiuarfcntcntiA'.Iaftiniancum  detcrtur  rcoqni  Sfcitra  iulia 
randum  abfolui  deberet,cum  pio  acVore  in  probauonibus  deficiente  aliqua 
Y^txCwm^uoQ^^cap.vlt.j. fin.extr.de  /itrr/t<r. Qu od  cgo  intclligo  etiamfi  non 
adiit  fcmipieiia  probitio.Pjtcft.n.etiam  ciua  lcmiplcnam  probationem  prq 
fumptio aliqua elltf,qu.r  iudicem  dubium  confticuaCjCjuod  vnum  ad  Juiiliu- 
randi  luiius  dclationcm  fufticit  d.l.admonendi.^x.oi^icic[\\3i\w  caullam  nec  m 
dJ.ad/nonendtyUec  in  /.^.aut  pen.C.de rel^.credi.  aut  aJio  vlio  Juris  loco  videas 
mc:'itioncm  fieri  fcmiplenx  lUiusprobauonis  quain  noftri  rccjuirant.  Vul- 
garc  vero,nec  fi  noftriscredamus,defierri  vnquam  potcft  quin  adlit  fcmiplc- 
na  faltem  probatio  Eadem  verb  ratione  futendum  ctiameft  luftinianeu  dc- 
fcrriinterdamaftori,ctiamliplenc  probauerit,li  modo  prarfumptio  ahqua 
lic  pro  reo.Nam  cum  in  /^./.prw.lcriptum  fit  pollc  cuicunque  parti  deferri,  ac 
proindectiam  adiori,&ad  lupplendasduntaxatpartis  contra  quam  defcrtur 
probationcs,a6kot  ver6qui  luam  mtentionem  ibipIcuic,cogendus  noit^ljt 
rc^ularicervtiuret,ncchconfuetado  fit  in  contranum  d.(ap  i.extr.de  pro- 
^^/.E.xceptio.iem  hanc  oinnino  fubijci  necellccft,nili  prifumptio  ahqiia  Cxt 
proreo/iuc  qu6d  defirnftoiiis  fua?  cauHas  (emiplei^c  probauerit,liuc  c]uM 
alvid  quidpia  (itexquo  hs  dubia  co-iftitaacar.AlicKiui  dlctadfeorfauoiabi* 
lior  reo.ciuod  abfurdii  quoq,  ellct  \\i\<^.l.j4rianur  41.  Deobltg.&  I.fattora^ 
^//lor^j.ir^^^.Mr.Necad  fcm  facitqu()dador  qai  fblus  plcnc  pcobauit,  -*»- 
beat obtinerc.  Na  &:  pari  argumcntauone  poflis concludcre  ncc  cogendiim 
vnqnireu  iurare,tametfi  piapfumptio  aliqua  (it  pro  adloie  c6tra  d.cap.v/tt. 
?ucuafi  nihilprobct,obunerctain4debcatco  cafuquo  a£borminus  plcnc 
probauerit.fcd  &:  quod  magis  miru  elV,poteft  intcidu  aftori  ip(i  qui  in  pro- 
batione  dcficicjufitirandum  hoc  dcfirrri,fcd  pcrraro  &:excau(rara  acpfonarfi 
qualjute  i/^.W.^i^Potalirei  pfona  vfqs  adco  vihs  Ut&:  intamis  vt  dcteriici 
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uliurandum  liiie  inagao&:  euidc'  ti  peciculo  non  poflit.  Quod  ci\m  accidit 
priidcntis  ludicj.  ortioo  iiicumbit.vcix^ueperiurij  occailone  pijrbeat^c- 
i]ue  paciatur  co  deteiius  ficti  ius  adU)iisqui  maximas  pro  Cc  habeai  pra-fuir.- 
pcioues.  l-nigc  rurfos  tratlari  defcudi  inuellitura  intcr  dominum  &  vallal- 
lum  qui  lit  reu«  idcmq  jc  polfcin^r  lcadi.  Si  dominus  idcmque  actor  dericiac 
In  probacione  longa  lic  vairilli  pollclIio,iuliurandu  vairallodekrcniiu  tll. 
Sin  uoua  cius pollcllio  cil ,  iuliurandu  dcfcrn  domino dcbct quainuis ac\ori 
^;ilialiu  i  litqu  id  vrgcac  propo/lidcce  libr.  feHdor.ttt.^.  De  cofuet.rccl.fend. 
§.vlt.  Ncmpe  q.ua  pro  co  pra.-rumptiocll  propter  natutam  fcudi  Itb.  i.  fru- 
dor.ttt.tG./idetnuefltt.vit.domin.(^r  vajfall.lts  Oz-M/.Addc  quod  ttt.^.  ciufdem 
librifcriptumclk.  Si  dc  inuejlit.  feud.  contrcuerfiafitfr.  Eitu.io.  De  conient. 
int.domin.c^fide/.de  i;;«r/?/f./<r«^.quibus  m  locJsvidcas  folitum  fuille  olin  & 
'in  fcud  s  luUurandum  hoc  rcgulariter  cicfcrri  non  adoriqunn  prc:bacione 
defec»  irct,quauiscllec  )llc  fcudi  dominus,led  rco  cidemquc  ^oflcllbri.  Qucxi 
m  caeceris  cauflu  flmilitcr  obtinuiflc,  hoc  cft  vt  ficquentius  dckTietur  ico 
quam  adon  ( licct  ackon  quocjuc  dcfcrti  aliquando  poflct )  Tribonianus  Jo 
cuitfatis  in  d.t.admonefidi^ws  vcibis,5r<^  hi  conflttuttones tuncvtdentttr  locum 
hdbere  cumatudice  a/tjuis  abfo/utusfuertt.  Quibus  veibis  nihil  fan^  ahuJ  li- 
gnilicarc  vcHuit ,  quam  cas  conlbtuuones,  dc  quibus  hoc  loco  tradatur,non 
iiifi  ad  ncceirar  um  luflura  dum  percinerc.Q^j^fi  fa-piiis  eucniat  vt  ex  nccer- 
farioiurciurandoquis  abfoluatur,  quoJ  tamcn  non  rifi  rco  conucnit.  Aclor 
icnim  ciLm  vincit  non  abfolui  dicitur  ,  fcd  obtincrc.  Scd  tamcn  neg.ui  no  po- 
tcft,quin  adoriquoque  luccrdum  Jcfcrrctur ,  non  ad  fupplcndas  jpllus  pro-  • 
bationc?,pia:Lcrquam  lupcrioribus  calibui„alufquc  flm  hbus  li  qui  funi,f«.d 
ad  fupplcndas  probat  oncs  ici,  ll  foric»  vt  fupra  dixi,aclor  quidcn :  plcnc  pto 
ballcc,fcd  concra  cum  camcn  alicjua  pro  rco  prarfumptio  vrgcrct. 
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.  .  ' .  De  caphus  in  fuibuj  I ufhnianeum  iufiurandkm  dcferrip^tefl, 

P  p  A  R  E  T  cx  fuperioribns  nec  fciuper,necc»ninibus  defi:rri 
poilc  iuliurai.duni  hocquod  nos  lultuiianeuni  appcllamus. 
Quid  enim  fi  ador  nihil  omnino  probauerit ,  vt  nulla  pro 
eo  fubfic  pi;j:fumptio  2  Noiicrit  ccus  onerandus  iuceiuran- 
do#  eap.i'i<.§.  v/t.  4  contr.fei^. 9Xtr.de  lureutr,  ^^d  li  iiicen- 
liprKSQi  fuam  pleniflln^c  rcus  probaucrit  ?  Mulcu  iiiinils  pit^^indus  cric 
{jo^aipuispraefumpDo  aliqua  faciac  pro  adoce  cap.^^xtr.dtfjr4^at^  Idvvv^^:}^ 
adiiiittcndu  put4rem,l4  minus  piuia^  qmden^habcrct  pcol^ati^ici^ic^^qi^^ 
tamen  contrariam  prxfumpcionem  qua  adqr  niccbauac  chdcreiiu  Piaffuixv 
pcionamquc  lculoi  cliditur  pcr  gcauioren),ficuc  &  minu3{>leQa.prob4cio 
pcr  pleniorem.  Qui.d  riufum  ex  parte  a^locis  fi  isincencionem  fuam  niinus 
|>lcn^  probauerijt }  Non  eri^  ci  ocrmiccendum  vt  iurct  quamuis  nibil  prorfiis 
a  rcu  probatuin  lit ,  quocua)i>^oc  iptb  ^}i\c\  debct  quod  intenuoncm  (uarn 
non  uT)pleueric,(ati(quc  ei  indulgetuf ,  quod  proptcr  pra:fumpCiofi^i  quau|;i 
pro  fe  habcciurare  cogicur  rcus,  iam  auoic)^  dclicis  vid^oci^  (aci^  (ccurus. 
Quid  li  plenc  piobaueciU  OiHingiiedum  ellan  ceus  quoquc  plcniiliroe  pro- 
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feiaerrttnnon.Pollfnoiccaruaraiium  noncftdefonuaurandum  rco  qui 
in conacniriar.dus/cd  adoii pouas.^uia  vbi  fui  lile  nuentioMc  pi obauic,^a- 
uocabiliorertrcoqujiii  fuarum  exccpuoiiu  probationc  detccJcNcc  ob/tac 
quod  fupra  dixuiius,eum  qui  fuan,  MucncioncmplenjlTin  e  prol  aucrit  non 
eliccogendum  iuc^c,Mff.c4p.2.de pro^^tM  eium  hicicprarfumpuo,qua-  cft 
prorco.NequcrurfusoOit  .cquodproximcncg-uimus  lurarc  dcbeie  reum 
qui  plciijflinias  fuar  cxccpcionis  hakac  probaciones.Nain  obfci  uandum  dl 
hacparcctaui>rai>jliorcraellcreumactoie  ineoquoaadoic  qui  plene  non 
probauit,dupiiciiurepoccltvinccrc,&:quia  rcus  dt,ciquc  fuHiuc  nihii  aut 
njin(lsprobjirea<aord(cilmcxcoficrano  dO:o\  qui  vci  nihil  prcrfus  vcl  nn- 
nilsplenc  probauit,nunqua  poflit  ventcre)&  quia  plenioMbus  nitatur  pro- 
bauonjbiis,c^u4r  ctiamli  pares  ellent,  adoris  camcn  prob.iciones  fiiperarent. 
Aclor  verocum  nunqua  vincac  canquaadoi,cuJus  lciiiccc  caulla  hac  parte 
ininisfauorabiiisclt.vnocantihnLaru  potclt vinccrcviddicec  li  plenas  iu-, 
beacprobationcs;acproii  de hoc  vno  cafu  rquum ell  iuiare  cum li  al  qua  (ic- 
prorcopracfampcjo,nc;iiitx}ui  nuiiocafu  iutct,ir.dcquc  cucnjat  vc  dumcav" 
ucmusncduriorcmaaorjsquair  rci  codiuonem  cfficiamushoc  iplbdudo-* 
rcm  coltituamuscaullam  rei  quamadorivSiquidcm  liioeuam  cnfuquoab-^ 
folui  rcus deiiccccCiCra Jofiurandum  propccr  dcticictes  adoris  piobauot  cs, . 
iurarc  tamc  cuin cogimus  ti  modo  aiiqua  lit  pro  atWe  prxfumpcio.Ncc  m- . 
uti^lccric  luliuranduaa  .hoc  quod  adtow  dcterendum  elfe  dicimus,cam  G  [ 
retcracurreo,fiiCurumlic  vc  vincacille,&  propter  aucoritatcm  dciaci  libia* 
parcc  iuriliurandi^  quia  ador  eciamliplenj/limas  habeacprobaciones.vin- 
ciadhucpocclt>nimJium  lircus  quoqiie  plenc  probaueric.Ac  ex  contrario 
icasquipicn^probauitvincinur.quampotelt,qu.a  carccris  panbus  pociorc 
habctad  vnicciidum  caullam.ic.iquevcpolteijorc  diilindionis  parcem  tra- 
dcmu^  vtieiquc  plcnifl[iinc  prot^uerit  ita  vtcx  coflidu  &:  parjtacc  proba-. 
nonumcauira  lit  dubia,dicodcfcrcndiim  cllc  luliurandu  rco  i^on  aitori,hac 
vna  rationc  qubd  car tcr  s  jparibus  maior  femper  ell:  pro  rco  quam  pro  adorc 
prTfatnpcio  vt  vinfcrcdcbcat.liludautcm  pcrpetuum  cft  vtiuliuiandu  hoc 
iicceirarium  quod  purgauonis  cllc  diximus,ci  deferatur  cui  mmi\$  necclle  lit 
Jxirarc  ad  vidkoriadcfcrcndam.Li  coquc  nimirum  vcrfacur  maximc.ni  fallor,, 
iUacaui&cognitioquxrcquiricurin<^./.}.C.</f  r^^.fr^^.Quamuis  non  pru- 
licm  friWfyrD«4r./i^.i.Di//'.r4i.j?.quiad  hunc  vnum  caium  coar^auic  v- 
fum  Juriliurandi  hu'us  neccifarij.Habcc  cmm  locum  quocies  pro  co  concra 
aucm  iuracur,aliqua  pr^fun>puo  cft  qua- parcis  adueifa*  probauonibusjvi  di« 
cci5  cll,non  clKlacur.Apparcc  igicur  cx  comuni  incerprctum  noftrorum  crro- 
rcpotiiisquam  cxaliquaracioncpnitcdum  lusillud  quo  pafllni  hodicvti- 
murvtci  quiremipicii^  prQbamt,lincadtorlit,ftucreus,iuliurandu  hoc  ne- 
ccflarium  dcferatur.Acque  ideb  quod  notai  duni  m.igis  quam  miradum  cft, 
iiofbicc  Senatus  Parilien^is  eoiurc  vci,li  PMpcntocxodimus  iwSymagmat.A- 
refloTHmy&c  RelfHff.tnfn-dfut.adcon/fit.re^.^liucqiiod  iniuftuin  abfuidun  que 
id  vifum  lic,(iue  qut)d  rernm  magillcr  vfus  v  otucritquam  faciics  fintplcnq» 
hominuad peierandu  vcl  prorequxlitminjnn  momcti.Alij  quibusmaior 
iciigio,aut  potiiU  fiipcrl\jtio fuit totcancorumq;  inccr^retum  fcntencia  cor- 
rigere,lenicnjrdu'^taxatitKcrprccacionc,dubiamq'<.  caulffm  dixcrunrin  qui 
isqoiini  niWplcndprobauic^habeaccamcnplusqL  am  lemiplena  ptobatio- 
uem:putil  tcftcm  vnu  in,tcgrum,ac  prarteiea  aliu  nnjnUinicgni,aut  aha  qu^- 
A^sk  Gg  j 
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daiiiintliLia.QLiocl  aSenatu  Burdcgalenli  obleuan  folicum  ceftatur  fupra-  • 
didoloco  idciii  /'i^pm«/^f<y?.^^.Alijdeniqucaddiderunt>in  etkjue  omncs 
conucnmnc  non  clle  luUuraridum  hoc  dekrendum  in  cauds  arduis,puiali 
dc  marrimon  o  a^3tur,auc  dc  crimmcjfed  cant  lm  in  ciuilibus  cauflis  leuio- 
tihus.Poii  y4ccur/tHr/t  dc  "Bart.tn  U.^.^MCumifMe.D.de  tHfetHr.Pio  qua  (cn- 
tciicia  facitnon  malc  tc.vt.eap.extnfinitatione.  E.xtr.de  procurat.\'bi  rcuoca- 
bomandatiqu«coramduobus  cdbbus  tac^a  cire  dicebatur,pcr  vnum  te- 
ftcm  probatur  mn(5lo  rcuocaiitisiurciurando:nuiiirum,vt  puto.quod  nulla 
cxcofequatur  condcmnatio,red  tautum  vt  apparcat  talfum  procuratorcm 
fuiilceum  qui(c  vinci  palfus  l\ierat.Quj  resquoniam  non  tollit  ius  par-  - 
lisvjdetur  modici  eirc  projiudicij.  Nili  probabilius  quis  putccci  refcripto 
pontificiocauiram  deJilIc  vulgareminterpretum  errorem  qui  iamtumin* 
crcbueratjvt  &  illudquodde  dupl  cisquartxdedudionc  fcriptum  cft  in- 
cap.RaynnttHS.f^ cap.Kaynald4s.Extr.de tefiam.Scnzzixs  noftcr  cx recqnilli- 
mainterprecumfcntciitiaiuriurandumhoc  paflim  admittit,fi  modolcmi-  - 
plcna  lit  probatio,qux  prafumptioncm  faccrc poflit ,  hoc  eft,quq  con- . 
craria  probacione  non  lit  iabw'l"acYita,  autniU  eius  qui  in  probatione  dcfi- 
cit,peifonatalislic,cui  proptcr  infamjam  iufiurandum  detcrri  oportcat: 
femiplenam  vcrb  probationcm  incelligimus  fi  vel  vnus  teftisadlit.dum- 
modo  intcgcr,omniquc,vt  loquimur,maior  cxccptione,  li  quid  cnim  Ht ,  vcl 
minimum  quod  cius  fidci  dettahat ,  iuliurandum  non  dctcrtur ,  ficut  ncc  fi 
caulla  t  ardua  Sc  magui  momentijniii  hoc  cafu  adht  plus  quim  fcmiplcna  • 
probatio.vt  AymoCrauet.rcfponditconfil.ipS.num.io.Quxnam  aut6diccn^  [ 
da  fitcauiraardua,vclleuior,quKnam  rurfus  dubiaaut  ccrta,nullis  rcgulis 
definiiipoteft,(cdfaftiquirftioncmhabet,quarcxperfonarum  Sc  rcidc  qua 
agitur  qualitace,  arbitrio  iudicis  diiuduranda  cft.  Sai^^  &  quotics  xcpicas 
portulat,iuiiuratidum  illud  luftinianeum  &  purgationis,dc  quo  diximuSjSc- 
natus  nofter  dcfcrrc  fblet,ci  vidclicet  qucm  alio^iui  conftec  debcrc  viiicerc: 
ica  tam^  vc  non  eommUliccac  aduerfario  noua  inftrum6ca,  adc6que  nouas 
quaflibct  probatioiics  adferre,quibus  firctus  pofllccum  qui  iuraucric  fupcra-  f 
rc.Siccnun  cx  temporc  pronuntiatu  memini  }.ld.Fcbj589i.cx  dJ.adiftonendi 
qua:  hoc  potifliinilm  cafu  procedic.Tametli  cum  is qui  iurci\irando  exa<^o 
codemnatus  cft,non  nili  nouis  inftrumcntis  nTtitur,quar  poft  iufiurandun-»; 
prxfticum  a  (e  iiiucnta  profiteatur.'nulia,vt  puco,hac  partc  diffcr6tia  iit  inccr  1 
iuliurandjm  hoc  p«ig.icionis,&:  cxtera,queniadmodumcxfcquencjbus  cla- 
riilsinccHigecur. 
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o  s  Tdecifam  iurciurando  controuerfiam,nccdcperiurio . 
rupcreflc  quxftio  poteft,ncc  penurio  prxiudicium  vllam  lic* : 
Tii.i.i.tn  duobuj  2!i.§.vit.(tr  pafi.UM  iiaemr.i,\.C.eod.i.<jHodfi ; 
deferenteii.cumfetj.D.de  «^o/o.Iunurandum  enim  iiue  volunca . 
rium  ilc/iuciudiciale  ainu^ioni  compara(uc>A£.Z>.iirmrr' . 
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aAm  TraJi/Wkioaatcm  ftib  prxtcxtu  inftrumcntonuii  liccc  poftcA  rcperto- 
/rum  irfica  hcfinot)  pocell /.fulf prxtextM  i i}.C. detra/a fl.iicut  jicc  lub  pijeccx- 
tu  fpccicrum,hoc  clt  rcrum  qux  tranladionis  tempix-c  ignnrabaiuur,  li  mo- 
d'o  comprchcndj  pofTint  jIIjp  lub  earu  geiicrc,  de  quibus  geneiali  tran/adio- 
•  nc  achimcft(  nam  adeasdequibusco^itatuninoii  Fuic,exieiidi  tra'  (a£bjoa- 
iioqui  no  i  pollec  i./i de  cerra  re  yi.C.eoei.l.cUm  Aefmliana  4  Z)  eod.  )Qiiaf  (cn- 
.  ccntia  eii  I./ith prMxtu  fpeaerH  t^.C.eod.in  qua  malc  viilgo  ffecierum  intcr- 
.  prctanlur /»/^)wr«/<?''«w.  Compaiatur  euam  luiiurandu  rei  iudicaLr,adc6- 
f  quc  maiorem  habere  djcitur  aucoritaccm  quam  ics  ludicaca  d.l.i.D.de  ittre- 
j 4Hr.  Ncmpe  q  loniam  &c  poll  lem  iudicatam  appelJatio  interponi  potdl 
.  fofiremj.  l.  po/hrem  11.  I>*de  tran/aff.  Ac  a  uirifiurandi  prariratione  ncc  is 
:  appcilare  pocQitqui  detulit,necquiiurauit  l.generaltter.pen  .§.i.C.de  reh.cre- 
du.(fr  iMretur.  Porro  nec  res  iudicata  refcindi  potcft  fub  obccncu  inlhumcn- 
. torum  portcarepcrcoruni,/./«^  Jpecie.C.de re  tttdic.  l.lmperatores  ji.Z).  eod. I. 
,  9um  de  hcc  17.  D  .de e.xcept.  ret  tudtcat.  Ergo  neque  luliurandum.  Idque  cft 
^  quod  ait  /.i.  C.  de  reb.credit.cfr  turetur.  ncc  prxtextu  pcriuiij  recradari  polle 
.  caunamquJCiiM:ciurandoautvoluntario,aut  ludiciafi  ticcilalit  ,  id  elt,  nc 
.  quidem  pr.etexta  inftruniencorum  auc  aliarum  probacionum,  cx  quibui 
.  di>ccri  poilicdeperiurio,  imonrcli  alia  Ipecics  adionis  ex  eadem  camen 
.  caufta  proponatur  dt^a  l.tn  duoifus.§.e.vceptto.(jr  §.^mx  turauit.D.eodem.  De 
.  .illocnimduntaxatqua-rendumeft  an  iuratum  (It  :  nec  audire  iudex  dcbet 
,  eum  qui  tentare  velit  an  periunum  probare  ^ofCity/.^ duo  i;.§.tdem  luftanus. 
t  in  fine.  D.eodem.  Qmd  ergo  fi  quis  legatum  fortalle  vel  Hdeicoinmiirum  pc- 
-  tensexceftamcnto  nondum  repeito,aut  quod  amidum  puiab.uur,  iuraucrit 
deferentcheredefibirelidumcllequodpecic,  atque  ita  obtinuerit,  cum  cx 
^icftamcnu  tabulis  poftca  repercis  appireat  nihil  prorfus  ci  dacum  fuiflc  ^  tc- 
,ftatorc?  annon  iniquilliirium  fit.adcoquc  tidiculijm  retinerc  eum  lcpti 
.  vel  fidcicommifli  iure  quod  nec  cuiilibus  ncc  prccaiiis  verbis  iclidum  tuit, 
I ob  hoc  foliun  qmxl  impudencer  pcieraueri t ?  Ita fanc  eft.  Ob  eamque  cauf 
^m  cum  ha:c  quxftioapud  vetercs  lutis  autores  controucrfa  ellet ,  nonnul- 
lis  plus  pcriurio  iurifquc  rigori  quam  arquitati  tcibucntibus  ,placuit  lufti- 
.  niaiioin  /.  v/ttma.C.de  reh.ctedtt.    tureiur.  vt  quod  cx  jicriurio  fuo  a(flor 
.  confecutus  fuccit ,  reftituere  tanquam  indcbitum  comj-)cllatur ,  an  fortaflis 
,  fauorevltimarum  voluntatum?  Siccquidcm  nonnulli  exillimant.  Qua/i  in 
,  iis ,  qux  pcndcnt  cx  tcftamento  quoi  ncc  vifum,nci  Ie(5tum  lit ,  mihor  cflc 
jdebcar iurillucandi  potcftas.  Excmplo  etiam  tranficlionis,  qu.T  fi  fiat  non  lc- 
• ,  (Shs  vecbis  ceftamcnci  hoc,ipfo  nulla  cft  /.i.§.i.D.fe/famen.  <}uemadmod.tn/pic. 
,/.<if^i/6.Z).<^rr4«/^ff.  adcoqucexcodjcillispoftcaixrpcrtis  facilc  fit  irnta 
\l.\.§.cnmtran[anto./.none/I/erendHS  ii.D.eod.Sed  videamus  ne  non  faus  redl^ 
.  hoc  dicatur.   Nam  cum  ncfcitur  vbi  fcriptura  teftamcnti  fit ,  &  dc  lcgato 
nihilominils  contcnditur ,  quod  fado  pcr  nuncupationem  tcftamcntopro- 
*bari  pcr  tfiftcs  poteft  ,  heri  cerrc  ncquic  vt  de  litc  tranhgatur  cognit  is 
pcrlpcdjfque  vcrbisccftamcnu.    Idcoquc  cafu  ifto  admittcndum  cft  vel 
non  elle  locum  fupradi6tv  rcgulce  ,  vel  qu6d  llt  longc  iinprobabilius,  dc 
«4iuiufmodi  oontrouerfia  cranfigi  nullomodo  pofle.    Scd  &  oblcnian- 
dnmiUudcft  npn  negare  luftinjamim  quin  valueritab  initioniliurandum 
.-J"4i«lcgatointerpofitumprius  quani  dc  teftamcnto  conftarct ,  fed  illiid 
^Uncvim  conftitucrc  ,  vtliconwa  uftamcnti  veritatcm  iuratum  fuille  eic 
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pol^fado  apparcat,non  profit  vidori  peicTairc.  iVf  ciri,  in c|uic, ex  dilino im^ 
pmm  fibi  lnCTH  adfirre  iegtbm  nojirts  concedatur.Qux  ratio  licuD  gcneralis  cl\, 
ita&  ad  Cvccerasquoqucfpecies  omnesquibus  conueiiit,  acconimodari  de- 
bec  ea  lulliiuani  conllicucio  arg./.iZ/«^3^.  D.ead.  /eg.  yi^UiLI.  ^.§.vnde.D, 
de  $niuj}.  rupt.  Fir.ge  enim  cum  a  ce  pcierem  cencum ,  qux  cibi  a  pacre  meo 
autaliocuius  heresexcicerim,credica  dicebam,iurailc  tenue  ex  conuentio- 
ne,  (iue  defcrcnte  mc  i.i  iudicio  non  hiillc  fibi  credtta ,  nec  quicquam  tc  pa- 
tri  mco  vnquam  debuiilc ,  atque  ica  (ecucam  ab{biucioncm.3>  poliea  repcc' 
tum  chirographvim  exh.beam,auc  inllrumencum  credicar  pecunia?  publica 
etiam  tide  fubnixum ,  quis  cam  euidenci  periur.o  tuo  vfquc  ade6  fauendum 
exiltimcc,  vc  ncgct  permictcndu  mihi  elle  caullam  cx  integroagcre^ccntum" 
quc  iUa  pctere.'  Id^nqnecx  contracio  tradtari  poteft  li  iurauci  is  dcbcre  me 
cibi  ceiituni  qua:  patri  meocrcdiderjs ,  &  poll  Fadani  cx  cauHa  luriliurandi, 
recutiquciudicati  folutionem ,  apocham  njftus  llm  quam  tu  paucis  foruf- 
feante  menlibusvclannispatri  meo,  ablentc  &  jgnorante  me,tradidcTas. 
Cur  cmm  pecuniam  meam  cxFalfa  pcierati  mutui  caullaretincre  tibi  lice^c, 
quam  li  tibi  foluta  eilet  tanquam  lcgata  polt  lunurandum  a  te  pr^tltitum  re* 
uncre  nullomodo pollcs.'*  Mouet  mc  pra:tcrea  quod  in  dtQ.  i.u  C.de  reh.cre^ 
dt/.o^ittreiMr.qux  caudam  lureiurando  voluntarjo  aut  iudiciali  deciiam  pror- 
texca  pcriucii  reftaurandam  ertc  ncgat ,  exceptionem  hanc  Imperator  Anto» 
ninus  fubiccit  nift jpecialuer  hoclege excipiatur.  Quarnam  cnjmjobfecro ,  a- 
La  exceptio  ad  cam  regulam  iuftior  &  iaiK^or  cftc  potuit  ?  Niii  ibrte  quis 
putet  vcrba  illa  Tnbonianieflcrefpiciencis  adluftiniani  confticutioneni  ia 
df^./.vlt.  Quod  ctli  nec  nouumfueiit,  necimprobabilc,  vt  ad  fincm  capitis 
dicemus,(itamencontendaseiIc  Antonini  ,plan^  non  videoquam  po/Iint 
habereintcrprecationcm  fi  noftra  reiiciatur.  Nam  fi  dicas  exceptum  incelli- 
gitiuliurandum  neceftarium  quod  a  folo  iudice  in  dubiis  cauHis  defertur  ci- 
cra  petitonem  &  voluntatcm  eius  contra  quem  iuratur  ij^.Cxod.  in  quo  ge- 
nereiuriliurandircceptum  eft,vtpropter  noua  inftrumenta  ex  intcgro  agi 
c^\\(^SL^ofC\td.i.admonendt'^i.  D.eodem.  non  eritexccptio  accommodataad 
rcgulam  ,  qiue  non  eft  de  iureiurando  neceftario ,  ied  de  voluntacio  untum 
&  ludiciali.    Sed  &c  mouet  mc  non  ^arum,  quod  in  dt^a  l.admonendi  tradh- 
tur,  Inccrdum  ctiam  poft  exadum  luliurandum  permitti  conftituuonibus 
Prmcipumex  integiocauflam  agere ,  nimirum  fi  quis  noua  inftrumenu  /e 
inuenjftedicat, quibusfohsnunc  vfurus  iit.  Quodenim  ibidem  fequitux^ 
eas  conftitutiones  tunc  videri  locum  habere ,  cilm  aliquis  a  ludicc  abiolutus 
Faerit  poft  przftitum  iufiurandum  neceftarium ,  ied  fi  alias  inces  eos  iureia- 
cando  tranfaftum  fit  negocium  non  conccdi  eandem  caulfam  rctradtare. 
Ego  non  dubito  quin  Triboniani  infciciam  prodac  magis  quam  Caij  e- 
legantiam ,  non  folilm  fi  vcrborum  contextum  intuearc,  fcd  etiam  fi  fen- 
cendara.    Apparec  enim  iisvcrbis  intcrptetationem  fieii  conftitucionum, 
Confticutioncsautemdccaufla  per  iufiurandum  decjfa  irdiftind^  locutas 
fuille ,  ahoqui  non  erat  cur  ita  fcriberctur,  fed  ha  confittutiones  tuncvtden/itr 
iocumhahere  i(\  nominadm  de  iureiurando  neceHario  Piindpes  refcripfiA 
£mt.  Porr5  fada  (impiiciter  liuriiiurandi  roencione  non  incclligo  cur  ad 
certiam  &  poftrcmam  eius  fpeciem  coanguftari  debcant ,  cum  duabiis  aliis 
fpeaebusacqud  proprii  coueniac iurifiurandi  appellado.  E6quc  acc6mod*t 
"  tiiis  in  propo/ico ,  qu6d  vii  alio  vllo  Pandcdarum  loco  rcpecias  mendonem 
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febm  furitiurandi  ncccllarij  \  wiAxct  dtfcrcndi  Aiulcoq*)  njinii*  aiAcIkum^i.: 
«Sec  VKfCtim  quod  de  voiuncai  jo  &:  ludjcialipaOIm  ilnpcu  eil,polt  exadum 
luiiurandu  nccciranani  de  pci luno  quxrenuu  n^i  clle.  Scd  occ  credibile  cft 
adebdubjdfa  jpcuru  hiiilc  Caium ,  (cd  mulc6ccruorc  lurii  fcientia  iic  po-> 
Oik  coti^aHttonet  tunclocn  n  hm^ene. \ddc  qu6d  &  fcquccia  ilU  prociu^  inr 
epta  fiiiu ^  tudtce  tfiiu miffo/m lufiurtf, udc  uccCllario  caiitiiui  /ureiurad<| 
gcnerales  Principum  conltitutioncsintell.gercCaius  voIujl.  Nam  &:  cxacW 
ladiciali  lureiuraiKio  idctn  .iccidic  vt  a  ludice  abfoiuatut  qui  dcteieiitead- 
ucrfario  lurauicic  non  debeit.  Ai  ncqjcneccJlano  fempci  cOuciiiunt.  Qmd 
eiiim  U  non  rco  (cd  adori  dciatu  liCyilquc  lurauerit  ?  Non  dc  abfoluuone  tra- 
danda  eriCjfeddecondemnaciuhc  adorifo-,  yiciwu/.i.D.de  n  t$tdic.Sc(.mi4 
car  emin  foicrc  fifue  ludices  m  dubiis  cauihs  cxaCto  lureiurando  Lxundum 
eum  ludicarc  cjui  lu  auerjt,ac  proindc  non  fempcr  lccuivium  rcum,fc<i  ple- 
rumque  eciam  pro  ^dove  li  ci  poci  rs  quam  ico  dciviciida  luliurandum  vi- 
dcatur,quod  in  caullif  cogiuconcpomii  cil  d.l.^.C.eodjtt  Ruifus  quod  (iib- 
Uaust^M0d/i>*hMS4rtter$p/lj  t  ireittrjindo  rranf.itl.tm  fit  ne^otiHrn,non  faus  ex«' 
pnmitandevoluncariotatumande  JudicJaiiquoqiic  i  npfum  u  tclligi  de- 
beacGimienim  lud/ciaic  mteruepit,traiifac>umquidc  dicmir  negt)iJum,ac 
ndinter  iic  gatorcs^vc  cum  ex  iplbiu  padtioiic/ed  cx  autoiitace  ludicis/.i.Z). 
r0i.lnqua  obicruai.ducltduplicisducaxac  iuriiiuridi  habita  mciitione,n6e- 
oain  tcrci)  qu6d  necclIanCi  appeiiamus,nililubiudicialjsqu  qi  iioinincveiii 
c6tir.eri  obid  quod  k  ludice  deUratur.Pollrcmovcrbailiaic^is  vicima«o  f«- 
ceduftr  eide  CMHjfdretraGare,\cr^mu  Codicis&:  luftiniani  piqfcrcim^potius  5 
vllius  cx  lureconlulciseiegantjam  fapiut,tam  lit  poiita  procoqiiod  in  piiu- 
cipio  legis  fcriptum  clt  CAttJfam  ex  tnte^  4^*rtf.ltaque  niu  me  valdc  Fallo.tou 
I»rc  interprctdtio,vc  lam  in  liiperioribuspr.rmoiui  ,Triboniajuclt,n6Cai^, 
qrti  non  abs  vc  admoncndos  i  os  puiauit,i  .tcrdumctiam  pollexattum  iuliu- 
landiim  permitti  conttitutionibus  Principum  cx  intcgco  caullam  agere  ne 
generalis  rcgaKa  c}»iar  in  co  tvarium  extat ,  mcautum  quem  dccipcict.  In  hi$ 
cnim  func  «jc  bono  &:  ;rquo  contra  reccpias  luris  rcgulas  lucticanua  pie- 
nimquc  (ub  autoriiate  mris  lcictix  pemiciolc  erratur,  l.fiftruHm  9i.§.fetfuit 
tm.de  z/#f^#ro^/#^4/.Qml nam  venS  cafus  illc  lit  fubinde  Caius  expQiut fiefuit 
iiy:^t^f04iHh/hkmft4 ft  tnuemffe  dicat.,<futhMs  nucfolts  vfwrus  fit.  i^rimum  er- 
^^Tequiritiir  vt  ifttttxttTicntisnon  tcltibus  periunum  prot)etur,cfcdo,  ne  a- 
itequi  **M£<kilic  cit>f:dc»mnacotcftibusiiinc  inde  concj^LiilitJs  &  pccunia  quavc 
flha  arccredemfrti^pcriurij  probationcmcommiinlci ,  atquciu  probi  for- 
tdflis' virtqui  irtf  aUi;nt;rHigto»>^  famaniffc  pr^ftringcre.Et  ii.  iioccrrans  laui 
dim  Labtit^'quiperHjri)probationcs'quafcuniquc  admittebat  vtootra  pcic- 
hUK^<farttattio«i*  dc  dolo,  aicartcris  merito  notatus  eft  d.l.quodftdeferentt 
«. D.e/^rf&AiAitcrum  clt  vt lUltrumcnta finc nouajioc  elt  poit pr^titum iu£^ 
ithrandufri  «mjcrta^^idquc  dicafipfc  qui  caullam  vuit  cx  inccgro  agcrc.  DicaC 
aut€  non  verbotenus,led  cx  animo  &:  bona  fidc.  Ltcmm  ijuid  li  is  qui  inftru- 
niehtum  hahcbat  ex  quo  decidi  lUtim  controuerlia  poicrat,  non  ibiiim  ex- 
Kibitionem  dolotmalndiftulcnt,  fcdctiam  lufuirandumcamencedetulcnt , 
vt  ccrtumperiurij  <?rimbn  tiducifarius  incurrcicc  ?  An  non  lit  improbiilinms 
ficiignusquiboc  ipfo  iicis  iacturam  in  pcrpetuum  paLatur.**  liigo  ne  de- 
iinquendi occ9liodetur,cCFinmodinitnumeritidobieruart,vc  quji  fenouii 
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inftmmcnta  inuciiille  dicit,  iuret  »ia  eiVe ,  piicgecque  le  de  dolo  maloi,<juod 
noilriiudiuaiidilm  purgacionts  appeliani.  Sic  emm  6c  Bar/»//4f.\^c  cicaJjdic 
^ /Ll.a^imownM  qwcm  feqwcur  CtuitL  Pjip.  ^ii^^.i^^.nwni.)»  Tetuumeit  vi. 
vidlusprotellctur  iislblisinftrumemicfevlurum  ,qiia'  noua  inucnerm  » 
quo  appaicc  debcrc  inlhumcnta  clTc  ciulmodi  ex  quorum  lolac^iUibjuor.c 
pcriunum  probari  poflit.  Nam  lluc  aliasprobationes  concuvrefc  riCcellelic 
qu.^  no:i  ica  lint  in  prompcu,  iiiic  praecedcntes  q\  quibus  poilic  nouib  ir.li.ia~ 
mcncis  adminiculum  .iliqiio  i  acccdcre,non  elt  audicndus  qui  quxrcrc  vulc 
dc  pcriurio.    ExcmpJum  ancem  aperuilimum  lumi  potcll  ex  di^.  I-  ^ 
dfrcbxredtt.^  iuretur.^  aliis  calibusqiftQS  fupra  ceculimus.  Quil  i. 
bus  communciliiidett  vc  cx  /bla  inl^^utnenci  vnius  cdicioncdcj?cnurio  c- 
uidcntiffimc  apparcat  :  quod  «pfuni  tameaeo  pertinct,  nou.  vcqui  malc 
iur^uitdcpcuuriocondcmnetur.fed  vt pcrii-dcacfi  non  iuiallcc  vjntatur. 
Ncc  diucrfam  ericfi  incandem  icm  plura  mlhumenta  cxiiibcantiu*.  Ai  tii»- 
gcjCtlm a  tc  ccntum pcterem qaaii tibi  a  patrc  mco «.rediu  non  tai^tAni lar 
rallcrenonruillctrbicvcdiia,  (cd  ctiam  quod  pluseltniliiite  miludcbcrc, 
dciato  (ciiicct  de  ea  rc  iureiurando.    Si  ptotcraninMtrumeutum  crciliCit 
pecuniJt  ,  non  idcirco  miiii  cautJam  cx  integto  agcrc  pcnnictcndum  e- 
rit,quiaciimcofoiovcidcbcam,  ficri  non  poccil  vc  piolit  milu  ad  vidto- 
riam^  Siquidcm  non  proliat  centum  tc  nunc  dctxrrc,  led  aJiquandodcbuil- 
fe.    Atqui  ficri  potcft  vc  dcbucns  &:  foiucris.  Ecliauccm  foiutio  qux  Jaiii 
eftnon  pr^fumitur  nili  probetur  l.con/i/ioj.§.z  l/im.  D. de  cHrat.fiirtef.  (\w\:i 
tanr»en  njtc        quacllio  ex  (bio  mftrumcMto  dccidi  non  potell  ,  conle- 
quenseft  vt  fub  pra.*tcxtu  eius  inftrumcnti  pcriuno  tuo  pracjudicium  mi' 
hifac  ctcnon  iiccat.  Idcmque  fimiiium  cUo  iudicium:quamobrem  attcn- 
fiic  conlidjtare  iutlc\  dcbcc  quibus  vcrbis  delatum  lit  iuliurandum  & 
pr^fticum  ,  vt  fciat  an  fupcr  tota  caulla  dcbiti  luratum  lit  nccnc,<^/^.  i.fiduo 
13.$  .idem  Iitlian/es  cr      <futs  iuraueritydili.l.tn  duohu  i&.^.fiei      ct"  $.  tgt- 
turficftasiHraMt  i.fi aHor  :^G.IJufiuradiiTn  a  d(hitort  ^o.D.de  iureiur.  Alioqui 
dquotiesdolomaloiuranus  aliquid  fadum  eflct,  iiccrcc  cauflam  cx  ijue- 
gro  agcre,  vtiquc  dc  periurio  qurftio  fcmpcr  fupcrcflct ,  cum  iempcr  dolo 
raciatqui  pc;crat,&:  pcriuri} tcus  ilic  dcmiim  lit  qui  fbens  fallit,  lccuu- 
dum  vcccrcm  iuriliurandi  itKmuIam  a  laccbo  Cutacio  rclatarti  itiiu  i.  OJ>f^'- 
capit.  X'.  Proptcc  quod  ncc  peicrarc  pupillus  diciturMquia  fciens;  falicr^ 
non  vidcatuc  i.^utiurajfe  xG.eod.  ncc  CQJicra  pcicrantem  dabac  Lab^o  aljapi 
a^boncm  quam  de  dolo  di£}.i.ju$d/i2\.de  doio.  Ec  tamcnkDeg.-K3  noi^potcU 
quin  luitmiani  conftitutio  in  d/^I/.  ffltitn.  C.  eod.  fu'j.cil*jCtKTi(cripta-lit  ii- 
micibus ,  non  vt  ad  vitimarum  tiiintaxat  voiunta(uin,iaiJvtcm  rclptciat )  vt 
vulgoKUcrpreics  &:  pragmatiti  tnai^  fctuiunc,  firdvtafli  cos  caucittucalus 
percmcat  in  qaibus  vtiitillo  qui  prop.  ncbatur-^tota  pccjuci^  probauono- 
uorum  inlhumciitorum  fidcconciudatur.  Ita  cnimfictvt  de  periurio  non 
jBicilequjdcmquxratur/.f/r/w.D.i/f  #ff /i/./«r.  fed  tamen  qua^ratur  aliquan- 
do ,  id  cft  ciim  cuidens  iquitas  fuggciic  dt^.  l.admonendt S<  diU: 1. 1  vlttm. 
C.derei>.credtt.(^  lureiur.^Scqxic  co  rainus  fiibiiftit  coiDparatio  liia  quam 
inicibadmilimus  iurinutaudi,  tranfii^ionis  5c  rci  iudicati.  Iino  vcrb  iuri- 
luiando  iong^  pius  quam  ciccris  cribuimus.   Non  cnim  ob dolum  gucm- 
Jii>eidcperiucio  quarri  pollc  volumus :  cum  tamen  doius  quilibec  ii  mu- 
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db  Cii  ffypropi^fitb,  vt  nolhi  loqmintnr ,  nxlVam  caudatn  inarbeat  re^ctmUH- 
cianfadkioiDS.  Nam  easdcii.  an  irai.faclioiies  i"acas  lcx  iiabcc  qux  non" 
pcr  vun  vcl  per  doluni ,  led  oo  a  h  ic  intcipouca"  iinc  dtCra  l.  ftU? pnttextu  /• 
iMcrpofttoi  i^.c^ p>ijpm  C.de iranfACiion.  SiVac  »5^  aduciius  icin  ludicacan)  ni- 
hjl  prohibec  dan  leibcu.ioi  cm  ucguui  cx  cauda  6i  pctiiitccei  ce  Pnncipc 
/^<lteauiPCad[ectiiu^|)quocum  iiulraniencorum»i)ontat»uinj  ir.  ncgocio 
leipublicz  ASalJmporstvrts  ^^dtrgitt^l^uf  p^piUt  t  ^.Cde  fHfr.yyybwfe^j^^ 
iL  q^i^usecckiMaiquo^iic  j:a^ti  coiii^ar^u  ^oll  Bnldifm^m  dJ-fAptitiMji 
tM.Cai  euauid  incec  pruiatos  ^ACut  ,  adeoqiie  tamecii  noua  iimrum^i^ 
miiiail^cU  du|o  vicloris  cii^cuiWntam  'ludicantis  rcIigionciQ  probeti^fA 
Dtum  D.de  re  mdtcarj.pr^tor  -jyi  etf^^M  ceilHs  nota^  D.  4<  t%di^:  Eo<^ 
iurepa/Tini  vcimar.  Citcrumnbu  Jta  fac.lc  iiiJiicipotuittevt  i^uartuDiuii' 
^quiiai  fjggcier-c  perjuiio  \ llo  cala  qu.i iacwur,vx  eo  1 1 .tclli^irtius cjutxl 
ncccllarif  iiv  clin  icni  iucriii  C  cnnllituuoncs  Piincipuni,  tjuaiCa  luretcrt 
ixid.Ladmonendt.  kcmqijc^/t^a  C.fo^.Jcniuuelcgisaucoritas,  vtT 

^l(K^\xLA.l4Ki.tQ^d.  £aspo:roc(^:  (Htuciones  nbottiiimi^^fc  iudida&  quad^^^ 
4e  necellaci^^ijr^ukai^do  inceili j;i  debuillc  oa  icqiiid  1t^&ia^i^s'(d^[^ 
CKilIo  coiiftac         hon  tit  mmils  fauorabilrs^quiiuritcfcftiCp^^^ 
qoamqui  d/efcccLi^eaJucifaiiu.  (  linoiaaorabiliur  hocip/6'^&d  aliis^ito^ 
iNUiombus  ntcicm>  kIco^i  le,  ii  pra^uiacius  CKdioius,  lici^ eikp%i(as'  obciiiet» 

?ias dcferente  aducrlarjoiui  a  roli  obtincrct, \i  C (.^iienti cnpicc d-ccmusi^ 
aceoquoddicilolcc  in  iu^^J.iis  «.]uaii  coiiv.ralii  l.yi.tdcm  fcrtbtt  D.de  petu!. 
Arcjuod  aiudiceiit  apaicc  pc-.fcpc  racluui  udcn  l.\.C.fi tri^c.mf.tndic.pign. 
capi.fit.Lfiob  cauffam  ryC.ae  emct.  Dcnique  i\  ponas  tain  ab  aclorc  qiuim  i 
rco  plcne  pxobataui  curufqueinu-.itionem  j  vc  llc  intcidum ,  maxin.c  /i  celli- 
b^  cQncc^auiC  i  ob  uiqLjv'  du^iatn  clIccauiIam,vLiil  ^cV  ^ccrucri  iu/uu;an> 


n jinft flpiffp^lj * ^ " ^ habeat  iiuliaconcrarianjmcolilparatior.cla- 
bctaUacas:  aut  ii  contii)gaccx  nouis  inl^rumentis  !iquf?Jb' 'quoqirt  proba-^ 
♦lam  vicU  mtcntioncm ,  r.on  idco  taiv.cu  fict  vt  qui  ex  altcra  ctiarn  parte  ple-^ 
Kc probj ai'i,  \  !T .ci  dcbcat.Quid  crgo  Uccrc  iudcx poilic  in  dauira  iternm  du 
b.a, luii vt  rurfus  dtfciat  mliuranJuiii?  Cui  vecb?  iH ijli qui  iurauerit 
jjjuic*  A»f  ei  cputra  queni  ii^atum  ftierijBrl^uhbi»  iti- 
<£c^qttWm  uireiiiraiKlp  obpnfre.noteftY^v^^rtifii^         vnit&  be^^^ 
jjAicrius  prayiMlicium  btidfxiiMdtt^iu^J^.ifhim.fL^  TaK&tiXii' 
^fatcndurii  eft' nw»  ppife  vcrum  cfle  quoil  ^dc  UireiuraiWo^ricceflririo-^dli 
tiini  lcgi mus  it^  dtEi.  /.'admohenMi  &r  coiifcftdentcrTriboniino potiiis  qtiltti 
jiaio adfcribcndum  cfle.tjkiainurs  ncc  flbi TOboiManus  ijJfe-  conftiterit  qui 
jnd.l.i.C.de  reh.a edit.i^  iHreit4r.\h\  agiturtannVm  dc  iiirciuraii^ofucficiatt 
cil'  voluntario, de  fuo adic^ent  cxccptioncm,  qiise  /ane  ab Imp..Anromno ad"- 
iid  noii  potuerac  mft  (heaaltter  hoc  Upt  txcipiAtur  ciim  nuUa  adiiuc  tum  lcgc 
cx^eptumquicquaincUet..,    ,  ^  >  wy**«-».M^*2'- 
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E  G  V  L  A  iuriscftfTequcnuiIini^iniudiciisvrurpcia,vIftu!it^ 
vidoci  in  expennis  licis  condemnandu  e(Ie,  /.r«r»9  ^ «rm  rrmr^ 
79.  Du^  mdteJ.froferimiittft  i^.§^  mitTshirmnLCeBj^ 
Niec  alias  ferd  admiitit  etcepcionesqakm  (i  vd  mutua  fneni^ 
 coUig^ciumvidlojria^qu^prcrfndeeiperifaVuniconipa^ 

l^Xdumm^.i-vlt-de  c9ntr.tmpfJ.viro  ^p.D.filMijnanrim.  vel  iullam  litigan- 
dicaudam  habujfle  vidcaturisquiviituscftjqiKxl  plcrunqiic  &  cx  vaiiiV 
caufHs  potcft  contingcrc  l.^uifohdum  78  ^.ettam.  z  bi  Bartoltis  cr  cxtert  de  le- 
^4r.^.Scd  obferuandum  canicncft  co  cafu  non  dcbcie  mdiceni  ^ronunciare 
conipenfandas  clTe  cxpenfas  ,  inquo  plcriquc  ludiccspcr  irrn->cririam  cr- 
xanc  At  pouus  nullum  cxpcnraium  condemnacioni  locamt(lc  ,qucd  vul- 
g6didmuir/4»ii^e;i/.Quidergon  qmsidiseffkioihfiHahtf  ( l:atn  adfii^ 
mami  qui  quod  aueuerac  Drobare  omiiind  debeat.  vitieft  n  nifi  per  iuris  itiU 
periciam  mni^mque  ftolidiutem  iidiunindam  quis  de6»te  vciit ,  vt  io  Lvm, 
XLdirikmdii.ft  iureiiir.I.j.D.eod,  Lpofl^i/ams.§  fi  dics.D.vt  !egMt.nomin.t4^ 
»r4r.)iurarcpcr{nill^„coquc  iurai.ce  vidbusnterit?  Placuic  nonnullis  poft 
jitturfjxi l.geH€r0jtitrpenHi.§.hu  de prafentihMS.vet.an  ah  altera.  C.de  r^h. cre- 
dif,  hoceciam  caCilocucn  cflerc^marjCiuafi  impu' are  libi  dcbeai 6:  tacibca- 
ti fuac  cxpcnfum  ferre  qui  iufuirar.dum  vluo  Jetulitjarg.  l.fifertitis  iurauerii 
ly.Duie tttremr. Scd  dirpliciiit  hac  fcntentiiSenatu-. Ncc  immerito.  Abuu- 
d^  etiim  fuificere  vidori  dcbcc  qupd  prooandi  neccflitace  in  coium  cxone- 
fecur,  vt  in  quffflme  nob  valde  diftmilf Paulns tmdaif Jh  ijmm  ^ut  ^o.eod, 
tpiiqMm  cau0a  /ua  veloti  index  fjierit  conftitotus  U:  <^  1./^  tHiyiJdi 
io&pajtit§MJ^3^  emm  condemiiado  liori  pri>pter  vfnctitti^ 
m  papnamjccmcre  litigant^ihfljgitur  d,I.eHm  fue  feiHeiiyip^edHremJiS 
fit^de  p€ert.temerJitig.  Nemo  aucem  dixccit  ccmer^  licigkiA^citdi  qui  noiiVii: 
iiperaducrfarii-iuflurandum  vi£l:iis  C\i ,  cinn  ficri  polTjc  vc  'qui  iurauiCpiie^ 
iaueric,necc6mini\scamen  vicctjt.  Nnnirum  quia  poftcaqifSm  (blenni- 
tei,  &  riceiuraium  cft,dc  perjurio  quxienduni  non  cft ,  fed  de  illo  duntaxac 
aniiuatum  Ciii.i.C^de  reh.credtr.fy'  turetur.  contcmptaquc  facrofandbjurip 
i^cai:^  reijeioDeum  folum  vlco«:m  babec,/X/0i.vbi  quod  fcfil^ttiibirit 
^  Mf^^^ff^f^*'»^  a^qpidebetjYrK  vltot^  ha££  QuM 

i4itiu»nquiidioiafidttm  f qciihc,icdqui£eculit  «i^^nreiltfimolt^  nnal^ 
gis  a^mtW^daifteft  rump.cuiin^c^ndemn4tion6^>all^  OpocteieJ^^^mt 
faecer  id  quodselatiQipiadclacipQft ,  yidcci  cttam  poceft 'fi|iforabiU6r.  qui 
teterc^ v^i,  ob  ho|C  maiim^  ^^pd  lunurandum  deljtoh  rcfecre  vfpliitim  um 
ilhfoleanc,  qui  diuini  nummis  mccu  ad  fupcrftjuoiicm  v^quc  lunc  umidio- 
c6s,qucniadmodm  Vlpianus  (cnbic  in  K^nifiib  condttione  ^.De  condic.  inflit. 
In  quam  cam6  paccem  peccarc  lorg^  curpids  cft  ac  modeftidjtjA:Chnfliati6 
praelertim  hommcdjgnius,  qukn  religionis  concempm  facihtatcm  iurandi' 
^  pcap  ie  kacLiIiHdjy§,i.DuUeoiifiie.peiim,  Propcerqu^m  cauflam  &  nccci^ 
^latiini  ditinginatefowftiafiurandBmhBittfinipdi  %uodcefetbu»quooiaaif 
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iniiico  eo«^ui  iiirarc  non  vult  de^erenduni  cft,  l.manifr^t  58.  ^.dc  iurt-^ 
mrJ.4i/iU4  ^.Ceod.Si.  inuicoeo.^iii  prior  detulerat  rurcip:enJum/./«/7jii- 
fmdum^^^i.dafur  4mtem. D.eo<i.  Cumex  contrario  tjuoJ  primun^  ^efetiur, 
volui:tanum,qiua  nec  nill  a  volente  dcfertur,nec  nili  voiend,  in  cuius  ni- 
mirum  poteitate ell  recufare  Ij  mod6 rercrremalit  d.l.iufiHrandum.in prm.d, 
Lgenera/iter  II  g.i.C.M.quamuisvcrunqucnoftri  ludiciaie  voccnt,voluntar)i3 
appellantes  magis  propnc  quod  excoucnuone  defccndit,  &:  dc  con/cnlu  v- 
trjufqi  partis  extra  judicium  pr^llatur,de  quo  irt  Li.eo./.i.^  alijsplcri/qi  Iccfs 
J).r0.Cauendum  umendiligentcr  cit,ue  cum  vulgaribus  piagmaticis  crre- 
musjii  quod  diximus  de  remittcndacxpcnfarum  condemnationc  ciim  hs  pcr 
iuiiurandum  decifa  eft,  tam  gcncralitcr  &  ind;fbn^  accipiannis,vt  nvi-i  cer 
us  vcluu  Hnibus  coardletur.  Totics  cnim  id  obtinct  quoues  non  aliam  vin- 
cendi  cauir-m  iiabuit  qui  iurauit>quam  qu6d  iucaucrit.  Crtcrum  ii  fui  m- 
tenuonem  aliundctundatam  habuUjnuquiflimum  fanc  iuturum  fit,  &  co- 
minifcendis  traudibusapuinmum ,  i\  temerario  improbo  litigatoii  ad  c- 
uicandam  cxpenfarum  condemnationem  veiut  remcdij  loco  iiccat  poftva- 
nosfortaileluiumanfra^usJuiiurandumdcfcrrc.  Fingc  cu  qui  ex  propiio 
cKirographoauicxinftrumento  publito&  garcntigiato,  vta:unc,conucnia- 
lur,poftpierarq»tiiuoLisexccptiones  oppoiitasin  ipfoprocin^^u  cond^na- 
cionisobiivercexccptionc  iatix  fuluuoi  iSjCuius  nullasprorfushabcarpro- 
bationcs,  cx  ciqt  cauila  dclacu  fuiilc  adori  luilurandu.Si  aiSlor  lurauerit  ni< 
hil  iibi  Iblutu  fuilIe,non  eo  minus expcnlas  litis  coniequctur,  quia etia  citra 
iufiurardu  in  co  iuit  vt  vincere  debuerit,  nifi  iortc  proponas  ance  concrarrS 
in  iudicio  mori,nuIh(q>  prxccclentibus  tcrgiueifauonibus  dclationc  iurifiu- 
randi  fupcrcxccptione  it>lutionis  f adla  dleif  inge  rurfum  diucrfisa  reoobic 
<lbs  cxccptiombus  fuper  quibufdam  uirallc  adorcm ,  fuper  aliisjnecdciatum 
fuiflc  iuiuirandum,tandcmq^  iccutam  reicondcmnationem.  Perindc  ad  cm- 
nescxpen/asreuscondemnabitur  acij.ii:hjl  imatiimeilct ,  idciiiquc  mulcu 
magis  cradVari poteft  contra  attorcm,fi  is  pcr  viam  rcplicationis  luiiurai  du 
reodeculerit,qui  aiijsquociue  iretus  cxccpcionibus  at^orem  iuperarit.  Nam 
Jiequeiurare  cogicur  qui  aijarattonc  litis  vi<5boriam  poieft  fibi  comparwre. 
£odcmuigicurcafudelatio  praftauoquc  lurifiurandi  inducct  expenfaruin 
<compcnfationem,quo  (olum  lufiuruudun)  \  iClociam  pepererit,  necalia  de 
caulfa  fiueaCtor,fiue  reus  vi(^or  euaierit  quam  qiiia  lurauit.Atque  hoc  iure 
pa/7im  Senatus  nofter  vutur. 


ERROR  SEPTIMVS.       -  - 

..:  .  ^  J)e/MmftUfM/i/tJpfrit*fiirandum,v:voC4iHtjMpp/g' 

tmumdecifa» 

T  (]  de  iureiurandonecvoluntario,nec]udidaIi,/cdnecefTa- 
rio,&,  vt  vocantjfupplctiuo  tradtctur,  alia  maiorque  dubita- 
doeft,an  vidon  fumptus  litis  vlli  debeancur.  Dubicandi  au~ 
tem  ratio  illa  eft,quod  hoc  quoque  cafu  perinde  dici  poflit 
fufficere  debere  vidori  qu()d  probandi  neccfltate  cxc  nera- 
taiGi/.cttrn^.J)jUiHriiMrimd.  (^wodquc  viceric  ex  probacione,vt  loquun- 
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t^rjpciajlegiata.  C  imfit  ocrpctuum  vt  citra  iariliuraiidi jprarftfuioi^eiwcbiift 
dcmnandusiic  t>  qui  ad  im^en^M  probzdonaiti  ten^irtidimfcttii  ftH 
ci^.'  Nam  (i  plenx  (>robat}oties  nippedhc,iiri^'dtmi«te-Kite 

imllai^uc  cogcnce  racione  improbi  tort^ilc  khimMs  nhgUfhtfm  ■  kkna^ 
pcriurij  vciiccredere  ,  autprobum  ,(ed/modtftdm  &'re1igiofi*m  viiriini 
cutlids  ia&uram  mulc^  libenci  padu  us  lit  quam ittrMiuus,iuiai  diftfi4 
^flltatcoblViiigere.A.qneita  Baldns  (cnfit  zdyiMth.^enerah/er  Ccd.de epi* 
jfcffpxff-  clertc.  cuiTi  qiii  ex  iniciurandoliuuirniodi  fuppletiuo  vidUis  iic  ,  luuW 
ptuum  nominc  con  Jemuan  no!i  opoitcrc.  Scd  alioiurepiitti^niaucJ  Koftn 
tuacur.  Ea  ratione  quod  uon  ex  ii-)lo  vjlIohs  luiciuranclolcquacur  hoccala 
vt  fupcriorc  condcinnutio  ,  lcd  expiobauon  Lus  (^oc]ue-^|ntcedefMibulg 
c|ux  iicct  minus  intci^rT,non  vfqueadeb  tame»  cailit-^aiiautiW*4l6uklll9 
quin  vericampcxfiimpCldndm  indiicant » (ine  (joa  ifiec  ?olcf)s  indeK  ddent 
ioHiirftfidiiii)  (ifirflet  ex  kglt  ddmi^wdi  flKxans  hanc  volont  t^Scfinutiam  D\ 
demrehtragd,  Hancqu^iententiam  contra  T^^r/^  ttaditioncn)  in  fupren^M 
GalliiiiairAturiis  fHmni  tbcc^tarh  eilc  tcHtatur  ^r^j^diligentiilimusGtk 
lorflpll^^t2VnsLUCiis4tt  noftrd 
quarrr  fefmEmc  probrtam  fufllc  fcio.Mc  tamen  pro  BMdo  rclutVaiUe.  Tau- 
tnmcnmiabeft  vr  cutn  contraqucm  uiliurandum  hocluppletiuum  dctec- 
turpracftaturque,Tn  vUaslitisexpenrascondemnandumcllcpuceni  ,  vtneC 
mihipcrfuadercvllomotiopollim,  iuliurandum  hocdeiccn  vnquam  dcbc- 
rc ,  cum^^^^aisin  probanda  .faaincencionenfancusreft^aa  adkir^ueMiii 
ifk  MMclt^ltaip^  s  «dcooue  iii  licisfimiplos  MAet  cAii& 

ifemti4lM{9adiM  prudentum<we  Itncencias  int^prcttim  tsad^ 
fTTBQ^^feramds  t  Tt  priocibus  huius  Dccadis  capitibas  linobis  fufius  di^ 
j^ubnnim-^eCbEtii^aiiirmnonignoroqutfftio^  hancexcatum  luimeroc^ 
mqiAuscommuniserror  iushcit  ,  nihilquc  iiiforonoliro  eilcrcceptiu!^ 
quaiiivtciqui  nonnifi  feniiplcnc  probaucnt  liucatlor  line  rcus  (It  lu/iih 
r.uidnm  hocdercracur,miiu  t.unai  vidcretur  cirotiile  coardlardus  clVepcv 
tius  quam  diftundcndus.  Ha<LVenus  laltcni  vt  is qui  cx  proprio  lurcuirando 
is:  celtuiioniocontra  inanifcftiifinKim  Jurisrationcm  licjs  vicioriam  libj  pe^  * 
pcrillct^  pctenda  expenfaium  condemnationt  abl^ncre  ,  i>ci(que  cuius  ia^ 
doramiamdeb^eflatlaf^oeont^taseflejbbefkas.  MaibrqaeAn^.iacio 

nim  condcmntioiiap  pacetctur  is  qui  dctuliflet ,  qu  od  nog  tiamcn  fuperiit- 
re  capi te  ncgauimus.  Unpatari  enim  poceft  ei  qui  iuiiurandum  detalit  cm 
dcrolent  ii  alia  ratioiie  intcntioncm  fuam  probarc  pocmV:  qnod  I»  non  po» 

cuiceft  quodtantbtaciliusexjTenfarum  condemnauoncm  patiatur  ,  quam 
vtique  pcrinde  incurfuruserac  etiamfi  iuhuiandum  non  detuljllct.  At  ci 
co!icra  quem  iuluuaiidani  fupplctiuum  ptaUaiur  luhil  m,iputari  potcft, 
cum&  aducrfus  inuiLuui  ,  &:  vltr6  pctciiti  per  mdicem  dcfcratur.  Il- 
Judfand  minus  djfplicet  quod  pragnuaci  &teutuc  ,  Non  ahccr  fum- 
Ptiuyai,  ^^p/f^n^fLiiifne  ffluL£bndi|i^  eum  cpotia  qnem  iuOurai^ 
^l^i^  litttppli^^^  Qu^m  jPaiftum*,de  quQ  pvo^do^if^ 

'jc'^,talc  non  ponp9^  " 

j^sumiitanjij^ll^^^ 

mihf^B^^  i   
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DECAD.  XIX.  ERROR  VIU  i  ^yj 
dfchunc  111  expcnras  licis  condemnandum  nifiquar  fadilint  poft  aper- 
Us  rciUuoncs,  cjuod  nos  dicitnuSiapres  Us  cnqueices  oriuenes,(^  puihees: 
qaianeclipleniffiinjrptobacioacsellent.condcninarctiirjvc  hac  parte  vtro 
qaecalu  parialinc  oninia.Ell  enim  alieni  fadi  ignoranria  fempcr  proba- 
biiis  /.v/r.  D.profHoAb  co  autem  c^pore quo  apciLc  func  cellaciones  ccllan- 
tc  alieni  Udi  ig  lorationc  qui  in cum  vfquc  diem  probabilis  fucrat ,  bonam 
fidcm  agnofcerc  .  inquiunt ,  debuic  hic  qui  fcire  coepic ,  quid  a  defundo  con- 
uencum  promiiUimquc  e«rcc.  Ego  vcr6  nc  harum  quidem  cxpcnfarum  con- 
demBationem  iuiiim  eile  admicco.  Nam  qui  ex  apercis  cdUuonjbus  didicic 
non  niti  lcm«plei.^  pcobacam  Fuillc  adoiis  niccjiuonem,canc6minusimpro 
bc  Iicigallir  acde-iduscitrnn  lite  perfcucrauerjt,  ratusforc  vc  d(\ot  qm  m 
j>iobauonibu£  luis  dctlccrcc  condemnari  ipfl-cx  luris  rauone  debcrct,Mi« 
ii  vchs  ei  miputarc  quiVJ  ncfacrit,aut  non  crediderit  futurum,  vt  apud 
probosdoctolquciudicescommunjs  interpretiun  crror  iusfaccre  vnquam 
pollet. 


ERRO  R   OCTAVVS.  ' 

De  iHrifiHrandide/atifelatione.     •  ' 

•  -   •   j  > 

Jgf  ANiEFST>€  'qaidem  turpitudiniseft.&confeina  nis,no^! 
iuraie  ncciu(uirandu  ici'ciiCi/.mamf<fi:e^S.D.de$HreiH.  /.dt^ 
/ara  ()i(^.eo^.Scd  non  cil  tame  hoc  perpccuum.Quid  cnioi 
lcfcracis,qiu  dcfcrcndi  lus  non  Iiabcc.^puca  pupilTuscui  daia 
lon  cftreiu  fuaru  adminiftratio^utprocurator  cui  manda- 
tu.dujitaxatfuerat  vcpcteret,r.on  etia  vtiuiiu^^uu  dcferrcj:? 
Non  cogptur  r<;u^iuraic>nili  ^^onas  procurator6  hunchabuific  bonoru  vni-' 
uctror4adminil^racionc,3ut  in  remfuam  procuracorem  conftitiitu,qui>p/c 
domini  loco  habcatur /ftd fi tantum  ii.^  x.D.de paEi.  Alioqui  mada|:yni  ipc-| 
aalc tcquiriCLir  /.tHfiurandum ^uod ex  conuentione  ly.^.i.C^  v/t.cufn  /I.fe^(^,I^^ 
deiuretHr.  Mandatohquidcm  gcneraii,riumquani  Cenfeturd.ica  cranHgendi, 
decideiidiquc  ncgocij  ^ozeii ^y/.m^dato  Go. D. de procuras.  IJctSque  neci.s 
<:ui  mandaca  eft  cauiU  actio  iranilgcrc  potcric  auc  iufiurandum  dcfcrr^.quia 
jncer  caulB:  a<f^onern  ^liCis  JcciUpnem  pcrmulcum  incereft  l.trafaSltonis  7. 
C.dt  tranfaSl.iknz  ncc  ei  fqlui  potcft,ncc  ha^ec  ilTc'  iudicaci  adjonciD./'^<?r 
i^f  86.D.^<'y3/<ir.uuar^uisdici  Ibleac  ficri  cumdominum  Iicis  a  tempoce 
*^ntc(Tacionis  I.at.  executore    $.  vltirn.D .de  appe//atton./efeprocHratcrthhS 
^^)..& /fe<iHen.Cpd.dc procHrat.h\\\x,^c\mr\  cft^ominum  eflchtis  qua:  alieno 
lioininc  exceTcctar>ariud  dominum  effc  rei,  de  qua  lis  pendcat.  Quid 
ip  concrano  X\  aui  pupillo  aut  j^rocuracon  qui  non  Ipeciaic  in  cam  icm 

ipancfiatuni  habcatjiul^tandum  c'  ' "  '^'^   ' 

mpHrandHm  tir  ad pecurii^  }4-$f "] 
{cno  fadto  lurafe  quilquam  compt 
]^cc  fuB  alieui  compcndij  cmolumcnto  anccps  pcriurium  fubirc,  /.vjdeamHs 
•"^.i).^iQA^4i*^4ja»rauisinhiIvetec  prpc\icacoi:em,fi  veiit^iutaie  tHii^uatn 


^jC   ^NT.  FABRIDEERROR.  PRAGMAT. 

(ioniinum  liusyin  eius  camen  comniuduin  cuius  nomine  ijtcni  conceflatifr< 
Lvuigo 7.D*de fo<ijiripucccque  iibi  qui  ei detulic cdm  doitiuio  detcrrc  iicbe^ 
lecjQuodn  tadum  ellec,  vuque  non  n.agis  procuiaLoa  iicei^c  luraie, 
quam  luliuiandum  deferre»  adeoque  iicc  li  {J)edalicer  id  ipii  mandacum- 
pro^oneces.lurareenun  pei  lcnon  pei  aiium  .  ei^ec  quifquis  dclacum  luf- 
lucaiidum  rufcipic.  Quodli  valecudme  auc  qua  aiia  caulia  inipcdiatur^^ 
ad  luucem  vcnire  poliic,pcmiittendum  ei  ell  vciurccin  qua  deg:c  pio- 
umcia,  dummodo  prjricnte  aducriano,  vei  jplius  pcocuratore ,  LgennMiatr' 
his  de pr^/entiituj.  CAe  reb.cr^edtt.(i;  iMrr/Kr«i;;.quod  <3c  in  lureiuraiido 
dc  ^alumniaolim  obcinebac,/.i.J$.y&4u*/^«i  aifuertt.c.de  mrettir.propi.ca' 
lu m/j.dMndi^^(.i  rui(ii'M  ii  dchrracur  ilisi  iuiiuc.u:duin  co  ioco  m  quo  iu- 
dicium  acciperecogi  non  po;Tisl  NvTC  lurare  cogcris,  ncc  iel-crcc,/./«/*r  jj. 
^.vlt.de  i«r<r/«r.  (^rod'intciprctes  plcpquc  prociaiiuijC  ad  omncs  cosqoi 
foii  excepcioii^  hubeuCjVt  ncque  partis  intcnngacionibus ,  ncc  poiiuonibas 
tefpon.icrecompcilantur.  Qind  ii  cum  cxcepuonem  noii  nuniciatr  pdcii- 
niocobiiccre  non  polles,  vcl  abinitJO,vcl  poit  elapfa  tempora,iuiiuianduni 
deFeras-Non  potes  l.tn  contranihus  i^.§.vtde/icet.  c.de  non  nttmer.pecHH» 
coqiie  lure  vumur,licct-ii>  PariiicnkSenatucoinraiudicatum  icicrat  P^fo- 
7UUS  tu  Syntagmate  tUo  y4rtf/?or/<»j.  Qmd  li  /pacjum  aiiquod  dandum  fit  vt 
certioreturiscunui1urandumdeFcrtur,livqu'epol\ea  iure..'*N  .>n  ci\  interca 
vrgcndas&:  prxcipiundus  d.l.tiifittrandHM  34.1«  prtncip.  D.de  iuretHf.XiZ' 
qiie  fupradii^is  omnibnsLalibus^c:  aliisnonnullisquosnollii  po(t  Bartokm 
Cj)ngerunt  .:d  d.i.mantfe/}x  appaiec  nun  fcmpei  curpitudinis  cilc  aut  confef' 
Ifonis  nollfeiiJrare,nec  uiiiurai  dum  icfcrie.  Aado^aliam  cxccptiorcm  Ci 
iVcuiiufiurandum  defcrcurpa  atumfe  dicat  ea  omnia  probAce  liuein^Uui 
mehtis  liuetcllibus  quxad  litis  vidonain  poHInc  fufHccre.Cur  cnim  aiit 
iurarc  cogatur  quiper  modcltiam,&  religujnc  magis  qiiain  confcienda 
duftus  iuracenol  tr/  i//;.^  aut  i/lud  ly^.i.D.de  coMt.pectuii /.  <jud  fvi 
condittonef.D.decdfidiCJriitit.z\xzi\iC\ui:ind[im  refcrrc  qui  cx  liqu.djs  pio- 
bacionibus  qu.-^s  i.im  in  manu  habeac.teitam  vidoriam  tibrcompararepof- 
lit.Siquidem  vix  ell  Vc  ni/i  deficic.itibiis  cjEtcris  probacionibus  omnibus 
Jufuiraiidum  vnquam  deferacur.  Tametfi  non  ncgem  poHc  &c  ab  eo  de- 
renri  ciiialix  (ujppetant  piobationes.nifi  tuiorem  fortc  proponas  qui  pu- 
piili  fiominedcfcrat  mlluiandam  dt&.l.ttitor.  35.  detttretur.  Idquc  eft  loitaile 
qiiod  iny.j  c.Mi/.fcrjptum  legimus,ln  bonac  lidei  contradibus  nccron  iu 
txtetii  caufllsihopia  probatio;ium  pctiudicem  iureiuiar.do  caulla  cognitl 
fem  dccidi  oporteic.Ec  (1  cnim  non  ignofo  interprctcs  noftros'  ad  iuiiuran- 
dfi  necenaiiumpquod  fuppletiuu  vocant,hoc  ipfum  acc6modaieVVtciiineh  Vt. 
c'i^ccratacca  qu^  in  Kancienccnciafupra\h7putaiiimus,!ll^d  faltem  ficenduitt 
cit  conucnire  cciam  iuramcnto^iudiciaIi,C<c,<:t  loauutur^hds  dccifbrto,quod, 
yt  diximuSjinopia  qiKX]ne  prolTatioiiu  deferri  lolet.Nec  ad  r^  percinetquo^ 
a  jwftenori  a  iddicie  dcicracur.Eccnim  non  eo  minils  dQciCa.  ccnfctur  pcr  iu- 
dicemconttouerlia,&:quiadclationem  iunliurandi  ab  co  adprobaram  ef- 
(hntct\Vi  tft,M./.genn  j^^  poftexa<ftum  lUliurandUrp  fenten-.. 

tiam  iudicis interuenire  oportec  ad  codcinnandum  cum  contra'  ^ucm  iiifaS 
tum  cii  Jt^.l.genera/iter.tnprinctp.iis  verbis  non  expeOata  •v/tima  definition^it 
Eifanaci\m  relatioipfa  iunluirahdidclatio  fit,  arqui/Iimum  el^  vtqocmadn 
moduminuitusdefcrre  non  cogftur,qui  fuam  intcntio^icm  alit^t  prob^ 

mauulc 
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DECAD.  XtX.  ERROR  IX.  j^^^ 
mauult.adcoqucdeUcuni  iam  iufiuradum  rcuocaie  poteft  l.fi  ^uij  iupHran- 
dmmiuC,f9.iti  nccrctcrrc  conipcllatiir  cjuiceftibus  aut  inrtrumcnus  potcft 
viiu.crc,rmcanteclclatum  luliurandum  Fac^  lint  probacioiics,Jn  cjuooni- 
ccs  co.meiuunc  ccllc  Paponjo  fiipradidlo  m.^r^y^.y.iiucpuftca  fieri  pofHnr. 
Facit tit.^.feitdorM.i.fide  fnueft.com  fuer.m  lUis  vcrbjs//  autem  nonfHerit  in 
poffejftone necfnpra dtiiis  modis poteritprobare.kx.qy  ica  Seiiacus  nortcr  pailim 

.  proiiunaac,improbans<]uodin  contrariam  partem  iudicari  foijtum  refert 
idcinJ04nne/ Papontuseodem /oco.^bd  Bart.in /.Jin.D.de tn  h.ikrand.  Seddc 
ineovidcntur  mihi  crrare  plcriquc  cx  intcrpreubus  quos  pragmatici  noftii 

.  icquuntur,qu6d  cxiftmant,  Tum  ctiam  ciim  ci  qui  luliurandum  defert  re- 
feriidnonpotcftjcogcndumtamcn  iurarceumcuidefertur ,  ii  modofidh 
ycritatem  compcrtam  habeat ,  adeoque  quod  magis  eft  fuper  creduliutc,  vc 

( loquuntur/i  rcm  vu  gefta eft  cxad^  nefciat.  Sic  ciiim  j^ymo  Crauet.^pafTim  a 

•  ndtns  receptus  confio^.Sc  omnino  male,ni  lallor,  Nunquam  cnim  ai^m- 
^OJ^u^^  pri'CJ^^  cft  vt  iurct ,  fcd  mdulgendum  fempcr  ci  cui  iuliurandum 

;iicferturvtrclcrrcpofnt.Ahoqui  ncc  audiridebet  qui  talc  iuliurandum  de- 
fcrt  qttod  aducrfario  rccuiantc  fic  reference  non  poilit  iple  riifcipcrc.  Proptcr 

^quain  caulCimnonhcconccptalcxcft.vt  dicat  manilcftar  turpitudinjs  ellc 

•noUciutarc^cdcum  hacadic-dioncf/rc*i«/r«r4«^«;zi  refirre^wt  intelligamus 

nwpoflccccufantiobijcj  confcicntiam  ll  mod6  lurmrandum  C\bi  deiacum 

icterrc (itparatuj: quod  porrb  non alitcr  f^ccre poteft,quam  (i dcfercns talis 

nc  qui  luiuirandum  libi  rclatum  poflic  rurcipere.  Exccptio  camcn  fiibijcien- 

dacft,niflexpcrfbnaemscuiiuliurandumdetercur,  fiat  nercferri  po/nt,  vt 

putah  filiotamihasaut  fcruo  delatum  lit ,  aut  in  adiione  rerum  amotarum. 

Tunccnimnoncomijius  jurandumcft  qubd  is  cui  iuliurandum  dcfcrtut 
icfenc  id  non  poflit. 


ERROR  NONVS.  " 


imeiftrando  ikdiciali  per  eum  delato  ^ui  a  prohdnda  tnttntiont  ^ 
fnaidm  exelufujjit. 

♦       .  •    .  ■ 

R  E  Qjir  Ei)  T  i  R  ha;c  quarftioin  iudidjs  occurnt,  an  qui 
ad  intcntioQcm  luam  per  omnc  probationis  gcnus,vt  fieri  (o 
lct,comprolbandani  admifliis  cft  data  in  cam  rcm  dilacione 
poft  cius  dilationis  cempora  iuflurandum  dcfcrrc  poflit  liue 
probadones  alias  nullas  proferac,nulli$  fortaflc  audius  tcfti- 
Dus.fiuc  tcftcs  aliqui  auditi  lini ,  quorum  tcftauoncs  lam  di. 
aiicit*  nnc,aut  nondum  apcrtar.In  qua  quacftionc  receptior  intcrprctu  ien^' 
tentia  cftpuriliurandi  dclationcm  (cmpcr  &  in  quacunquc  Ijtis  ^artc  admit- 
tendam  eflc,adc6quc  poftea  quam  condufum  jam  fiiit  in  caufta,  &  poft  a 
pcrtas  tcftauoncs  cx  quibus  apparucrit  njhil  ab  a^bore probatum  fuiftc.  Sic 
«im  ex  BartoloyBaltlo^CafirenJiy  Boerio,  Cainolo ,  &ahj$quam  plurimis  tra- 
«at  y^nton.TeJfaur.decifPedemont.cfi,^\:d\ii  fcntcntia:  prafcipua  ilk  tatio  cf- 
lc  vidctur  qubd  nulla  dici  pofllt  iniuria  ficri  ei  qui  iurare  cogitur  aut  rcfer- 
«,cum  m  cauflaniaiudcx  conftituacur.Sed  mihi  nequefcnccntia,nequera- 
CohxcprolMri  vnquam  potuic  Nam  cum  iufiurandum  hoc  pcobauoiii.'» 


r  4-^%  AKT,TAI5RI  DE  CRROR.  P  RAGMAT. 
/j^ccies  qiiffdam iit,  &  qnidcmcfficaanTma  ,quomodoficri,  obfccro,po«{l 
vtis  ciii  probaiidi  viaomninoprxclufa  crt,ad  iiiriliuraijdi  delationS  adrtit 
taturrtacit  {.contraSlus  §.ilio.C.de non  nu.pecunAMX.  quis neget  interellequam 
nuxrm^  eiuscui  iullurandumdefertur  ncvel  lurare  cbgaturvel  retvrre?  Pr^- 
fcriim  cui  iam  parta  iic  certa  fpes  vidkoiiqex  co  quod  aduerfarius  in  ruisj)^o 
bacionibus  ncceirariis  defecerir.  lam  enim  f^pius  diximus  jTcrnniltos  elfe, 
qui  non  improbabili  religionis  venerauone  prohibcantur  ne  lurarcvclirt 
dc  ijs  qiioquc  rcbusquas  aiioquicertinimas  habeanc^  exploratas.quique 
iicis  iatburam  (brtallc  libentius  fad):uri  lint  quam  iuracuri.  Qu6d  C\  dtcacin 
eorum  fore  potcftatc  v  iufiurandum  aducrlario  rcfcrat,ii  iurare  ipli  nolrm, 
tanti^  grauiorem  fanc  i js  iniuriam  infcras,quos  cogas  bonar  cert.iqu&lito 
vjdtoriam  aducrlarij  periurio  committcrc  qucm  fciant  non  nili  cuni  pcBu- 
rjoiurarepolle,necco  minils  iuraturum  qui  fub  fpc  relationis  iuiiuraiiduin 
dctulerit.Eftque  in  hanc  rcm,ni  fallor,cextus  necinclcgansnec  oblainif,w 
l.fi'ijuis  tupurandMmw.Cde  reb.cred.  dr  iuretur.SMtu  entm  abfkfdu  eft,  inqtnt 
icx,redire  ad  hoc  cui  remntiandunt putautt^c^ciim  de/perautt  a/iam  probatitm, 
tunc  d'nfr9  ad reltgtonem  conuo/are. Eiii  cnim  trad^at eo  loco  lu(linianusde*o 
quiprim  nn  detulcnc  iufiurandum^  nondum  co  prapftito,vtpote  noois 
probatiombus  cmcrgentibus  id  reuocauerit ,  vc  itcrum  ad  racramentum  re- 
currerenon  poHit,  camcn  non  facilevidco  quid  intcrlitintcrcum  quiiucif- 
iurandidclationi  iamfadbcrcnunriauit,vt  incencioncm  fUam  aiijs  rationi- 
bus  comprobarct,&  eum  qui  pafTus  lit  labi  tempora  intra  qu;c  iuliorandum 
deferrcpotuit,nccdctulit,tcftibufqucautahjs  inftrumenus  caullam  fuam 
munirc  maluit.Plus  quam  cnim  dcij-crauit  hicdc  fuis  probationibus,  qui 
probandi  viam  omncm  fibi  prxcludi  confcnlit ,  aut  ex  tcllationibus  apetiis 
comperitnihil  feper  teftes  probare  potuille.Faceor  fan^  non  cflc  prohiben- 
duni  cum  qui  j^cr  tcftes  intencioncm  fuam  probarc  voluic,quominus  muta- 
toconfilio  aliam  probandi  racioncm  cligac,in  eamque  rcm  iuliurandum  de- 
fcrat  dummod6  temporalargiantur,liuc  tcftesaliqni  iara  auditi  lint  ,  fiuc 
nulli,dumncfccrcta  teftatjonumdidilcita  proponantur.  Eftct  cnim  cenc 
pcrquam  durum  folaclcdione  vniusgcnerisprobationis,  a  carteris exdudi 
cum  qui  ad  omne  genus  probationis  ut  admimis :  Nec  fauor  probationum 
patitur  vt  ei  qui  per  teftcsprobarc  ca.*pit  obijci  dcbcat  vulgarc  iUud  didhim, 
Pateat  ithi  via  (jUAm  e/cg^ii.  Sed  poft  delpcracas,aucquod  magis  cft,exclufas 
omnes  probacionesadmicti  deladoncm  lurifiuradi ,  id  verb  durius  longc  ef- 
(ccaciniquius.lUudautcmprorfus  intolerabilc  quod  TclTaurus  fujpradjfto  . 
locoprobatdcaSenacuPcdemoncanodecifum  teftatur  ,  Si  aftor  uiis  difli- 
dcns  probationibus  quas  iam  produxcrit,  defcrat  iuliuiandum»reo  volenti 
fuam  intcntionem  probarc  pcr  teftcs ,  c«;cndum  ellc  rcum  vt  vcl  iuret  ,vel 
rcfcrac.  Facic  enim  hxc  (entencia  duplicem  iniuriam  rco :  Priorem  in  co, 
quod  a^lorem  poft  dcfperacas  aliasprobacioncs,elapfaque  probandi  tcmpo- 
l  aadmiccic  ad  lurillurandi  delacioncm  ,  quod  nos  heri  debere  iam  negaui- 
nius.aiteram  inco,qu6d  reo  adimit  probationis  pcr  tcftcs  faciendsc  facul- 
tatcm  vt  illum  adigat  inuitum  ad  iuromentum  uifcipicndum  auc  refer^n- 
dum :  quod  etiam  a  luris  rationc  abhorrere  diximus  in  fuperioribus.  lllud 
vcro  temperamcntum  quod  Tcllauro  placet,  vc  ccftationcs  a  Scnacu  infpi- 
dancurA'>fi  appareatplcnc  probatamailorisiniencioncm,vno  dcmum  ilJo 

cafu 
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DECAt).  XIX.    ERROft    X.  —  " 
-oafQ  Si€u>i  iofittraiitfuin  deFerens  non  audiaair,  ofteiuiiteuidendus  ienttnti^  ^ 

haiusiniqiiitacem.  Cur  ennn  magis  taueamus  aftori  qui  min!.K  probauerit?  .' 
Aiitcur  periurij  probationem  perumefcamus  cum  aduerfus  cum  qui  lura* 
uic,numquam  de  petiurio  quxracur,  maxime  li  pcr  cellcs  non  pcr  inllrumcn 
uperiunumprobarcv€iiti$,^ui  vjdusfuK, /.z^//.Z>.</tf  «i  /tf.mr./.a.C.i/rrr^,; 


^RROR  D£CIM  V&      .   ..  i 

:  •       •        .  •   • : 

DefunMrandodtkto^HfdbMUturfrt^dliitaMii  ^  '  \t 

£irortUt§,  t  . 

I  iufiuraiidum  neceiranum,&  vt  vocaiit,  fuppletiuum  dcla- 
cuni  iic  a  ludice  in  fupplementum  probacionum,&:  ab  ca  dC' 
lacioneadiierratius  prouocauerit»^iDendente  appellacionc 
nec  <laai  piarftito  ioidufaDdo  dcccmic  kifxt  mtv»  deBiiir» 
qturri  initt  pragmaacosicdet  aa  itt£unuidiiiii  pro  pcseftico ; 
^  hab^dum  (ic^ii£iie;Ciiius  qu;r(tioriis  tfbCtas  mitenus  ifi  eo 
i^oprxftito  habeaCtartCertam  vidloax  fpemtialifinicQtljn  beie- 
dem  qui  alioqnln  ellet  condemnandus  ii  pro  prorflito  non  nabeteciir  >  quan- 
do  ncc  heredi  permjttendum  cft  vt  iurct  de  ra<!iodcfundii,nifi  cuius  fortaf- 
fe  particeps,&  confcius  elTe  proponacur.  Noftrorum  vero  pragmaiicoruni 
fenccntiaeft,uifmrandum  propr.Tfticohabcndum  cile,fi  quandocunquc  in- 
mftaappellaciopronuntietur^quoniam  arqnumnon(iteiquitcmcrc  &i  iine 
^ndfL appeUaueric (uaxn fiuftranonemptodeilc,  fed^cius in  cius pixiudi- 

^^Ii2hd'fidippciticycm  ipl&etiam  prodnda  iucandi  Ee%iohe  anCf:on/b|aiH 
cia  impediretnr is  ^oi-iBrarc  dcbuit  ne  iurare vellet  rauc  Ci  omtiinM^ iiiia^ 
Curusttiit  ,  imputari  ci  poteft  curpoft  intcrpofitacn  ab  adaerfario  appell^' 
tionem  non  peuetit  vc  i^uo  lUre  appellationis  iufarc  llbi  licerec.  Hoc  enim 
vdiutiauJiiiium  propolimmeftci  qrfemiudcx  ad  iurandlim  atimf/it  nc  ad- 
mitteruix  |^|>batiotiis  peticuluin  liicurrat  li  iNDrt^  iu wrappeliacionismoras 
deceda^Mii^«Ami.$j.C^^  4itlffkKmd,\bi  luftinianus 

obliaiic  ifmk  'Amkm  oioAie^niibii  obftMite  appellad^  pri^ari  pof- 
fit  jnfianmiBni,  ne  fari^,  ifu^t^  ptobaciones  mtercidaii^ufoiccmtctun  is 
,  cui  iuiiutaiidiim  dela^um  eft,ab  Kac  luce  rubtiahatur.  Qgid  aucem,  obiecro^ 
cau^  ccaCaOitf  lulilUwantis.uonftituerct,iiiuris  ratio  patiipodct  vc  iuiiu- 
randum  cuius  przftationi  iniufta  appellauo  rootS  tnicriiiec  pro  prorftito  ha- 
beretuifEtfi  vcrbnoninea  fum  opinionc,  vc  ilU  luftiiuani  confticuDonem 
ad  hoc  iuriiiuiandi  eenuS  perunere  exiftimcm ,  fcd  adillud  duntaxat  quod 
in  dubijs  cauiis  fblebant  iudices  ci  deFerre  qui  pociore  iure  niterecur,  quem* ' 
admodum  fupr^  rradauimus ,  poftea  quam  lamcn-placuic  interpretibus  de^ 
fiipplcciiio^uo(|ne  iurdanAdocaBi  kgOBi  iocdKg|idcfacie  ( n^  &  #uan-« 
^  ffiMBiiim  apfcllacae  )Ma  {pdlink-yb.mte^pwadD^ 


4S>,     A  N  T.  F  A  B  R  I  n  E  E  R  R  OR.  P  R  A  G  M. 

loi: )  arguincntam  lumaLur.ad  eiTorcin  hunc,  qucm  i\os  tcicll  mus ,  impu-. 
gnaudum.  Nam&:  inulcotnaiOCiacioeilcc  cur  luiiuranduiu  iliud  lultinia* 
1  eumproptzilKo  haberi  debcrec  dcfund^o  poll  mcerpolicam  appcilacio- 
nem  eo,qui  lurare  dcbueracquam  fuppleCJumn  ii^ud  c^uod  nicerprcces,6L 
pragmacia  nortri  commmiiLUncui .  Eli  enim  lilud  iong^  iauocabiiius ,  quip- 
pequod  eideferacurqui  etiam  ocra  luliurar.dum  viiiccre  debcrec  lioc  ve- 
r6 ci duncaxat,qui  linoniurec,omnimodo  condemnari  debcac  propccr  dc- 
fcclumprobacionum.l*roii  de  non  iacic  pro  pragmacicis  noihis  ratio  illa 
quamouencurqiibd  pcrappcllai  cciniieccricnc  luiiurandum  pra*ltitum  lit, 
cumnon  pocuericappellaciolacerequominus  iuiarecur  iiiurare  vidor  vo- 
luiflecAcnnge-eum  qui  luliurandum  deculerac,ci\ni  ei  rcfciri  poil'et,prius 
decefliirequamaduerratiusautiuraietaut  rcfcrrct,liucance,iiue  poU  agni- 
cam  condiuonem  dciaiiiuriliurandi  auca  iitdiceadmillam.Eadcm  dubita- 
tioeiTepoteft,an  uWiurandum  pro  relaco,pra'iliL6que  iraberi  dcbcac,ii  hx- 
tc  aducrfariuscui  dclatum  fuecaL,noLciurarc.Cercum  cnini  cll  ncc  . heicdi 
rercrrc  poflc,neaijoquicog.i^urhcres  iurare  tie  fado  dcfundbi.Plar.e  fi  iu- 
rarc  velic  coam  pol)  morteni  cius  qui  iuiiurandum  deculic,dubicari  nou  po- 
teftquin  ritaudiCiicius.Pr^grnaud  noftri  pucanc  iuliurandunihoc  caiii  pro 
lelaco  pr^flicoqre  habcri  oporcere,  ne  ci  tui  dclatum  cft  profic  quod  perpe- 
ram  &i  fine  caulla  lurarc  vel  referie  diftulerit.Ncc  inuicusprobo  fcncccam, 
ii^qua  mora concia<f^ /ic  pcr cum  qui  vc!  lurare  dcbucric,vel  refcrrc.Scd  fi 
inorai'ullapriEcc(teric,aut  iicaqui  pixccllcrat  purgata  iit.fiuc  pcrintcrlo- 
cucioncm  m  )cis,fiuequaaliaracione,iniquum  lan^fucric  ohhoc  ficridu- 
riocem  condicionem  c»us  cui  delapum  cft  luiiurandiim  qubd  adutrfaruis  au- 
teprxftacionem,relationcn>quedecelIcric,qm  li  viHCLCc,cx  relaDone  iutarc 
foicaTnsrccufarec. 
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NATocis-Mvs  fit quocics vfura forci  conius^itur ^ *" j^f^ 
rcdigitm:  ytnauaspariac  vfura$.Id  vcro  he  vlloino^^o  vlioq» 
caliificripDfficdclWa  prohibicucil  luftiniani  cou^tjf»'^ ' 


TvtinLvit.  C.de  vfiar. ciim  iamonteluftinianCl  vfiu^<^ 
efs^t  prohibit^  Lfimforte        d  *4«  ndtil.iniUh-f'*'''^^ 
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DECAD.   XX.   ERROR   1.        /  4ii>. 

iOc  C.JehiftfmmrMnt.inftim.Ncc  tuCilm  vfur?  vfura  iiittrdidie{l,ied[&  alia 
qu jriibec  acccflio  accellionis.vt  puta  vfurx  truttuuiri  quancumhixt  nia-'/a  ^-r 
di  &  polt  litcm  co  tccltacani  pcrccpcorum  l.heresfHrtofi ^.\.D  depettt.ltt- 
red./.netftu eerumfrHfbtHm  15 .  D.de  tywr.Quod  quanquam  ita  eltj^lio  camen 
iurc  pragmacici  noltri  padini  vcuncur.  Nam  ii  i-a^a  tru<^uuni  auc  vfuraruni 
condan  lacionctaxaciorecuca  (iciuHurqidcbJCor  tnxaca  quancic  cc  folucre 
n6  facistaciac.Praeinacicis  placec  ab  eoccporccocuiscius  qcaucac  squaii  111 
rorteni  rcdackr  v(uras  dcbcuqiuncuiKCs;  non  (lcus,  Mqtuunt,  ach  ca  pccu- 
niaioluca,rarf'iniquc  cidcin  debicori  fub  vfuns  nuincrata  ptopoi  ciccur, 
cjuali  brcui  matm  id  ipHim  ica  gclkuin  cllc  vidcacur.  In  qno  fai  c  vim  6c 
hrauJcm  aprrcc  faciuiiC  Iddin  t  ic;e  confticucioni ,  quandoqiii  <cn)  cajtac:» 
^blahrc  fructuum  auc  vfurarum  faccre  no:ipoccllquominusvcruni  liciu- 
rc  frudtuum  &  vfurarfi  ifcberi  eam  quancitatcm  qtiv  dcdudla  clt  in  condc- 
nacioni5taxac!oncm.Ncc  quod  in  eiu$quanticacis(oiLitio:c  nouainora  con- 
xradta  (ica.t  rcmfacic.  Non  einm  ticn  vliomodo  potclt  vi  cx  n.oia  dcbcan- 
Cttf  vfurjc  qiiaecx  conucncione  dcbcri  non  pollinc.  Nani  q  urlcxtacicvt 
ex  mora  vuica: dcbeanciu",  ctum  citia  conuentionem,ea  ipialcit  prohibct. 
iievdif arum,  aut  frutluum  .ilianinwc  arcclTionum  vfura:  vllq  d.bcn  cxigiq; 
ppffi  it.Nequc  vcnMick  o>lla  bicuis  ir.aiuis,  quam  piagn.atJci  hoc  cafu  111- 
ducunt,locuin  habcrc  meo  iadiciopollct:ne  .ilioqui  ciicniat  vt  eo^icm  in- 
ibanti  &:obhgatio&n'orani  roiacru'o».oiitrada  ellc  intc!I.v;amr.  Niillac- 
niiii  conuentioncinterredentedc  loiuendis  vfuris,alia  ratio  lubellc  nequic 
propcer  qaatn  prxitari  dcbcanc  quani  proptcr  moram.  Atqui  ii  co.  dcmna- 
cusdebicor,&  polltacVam  taxationem  incerpcllaiiisf)IuiHct,cidcmquc  fub- 
indc  itacim  ead6pecuiija  rurfuscicdita&:  luimerata  fuillet,  non  vciquccon- 
feltim  niorapcr  debicoremconcra£la  videii  potuiflet.red  mcdium  aliquod 
t6pus  interccdcrc  oponeiec,vc  morjc  locus  fieri  aliquis  poflec,  i.promtffot  Sti- 
cht  zi.i- D.de  c9»/hf.penirt.Hcqiie  rurfum  vccumclt  quod  ilii  pro  vcro  6i 
exploracoponunt,pccunix  crediLe  vfuras  vll.;s  deben  ex  mora, 111.6  nequcex 
htis  contcltationrDcbcnturenim  cx  (bpulationcduncaxac  li  qua iiuetuciie> 
rit  f.^.c  de  vfHr.l.Ttttnj  ii.D.de prdfcrtpt  t» *r^.l*ropiiumque  uis cft  adionu 
bonrBdcivtexiij  vfur.Tob  folam  moram  debeancur/.j./.mor*»  ^t.^jnifens 
/yri.D.<fcty«rr.Faceor  deberi  etiam  ex  iudicito  poftclapfa  cij^wa  intra  qua: 
iudicatt3 /atisficri  oportutt  l.vh.c.de  vfmr.ret tHdie.Scd  dico  ad  vfuras  foi tis 
duntwat  id  pcrtinere.non  etiam  ad  vfurasfiruduum  aut  vfurarum  aljarum- 
queacccflionum.Suntcnim  vfurx  illr  iiidicati  lcgales,vt  ita  dicani.hoc  eft, 
rolalcgispoteftate&lconftitutionc  debitar,lex  auiem  fcipfam  dcftrucrctfi 
obmoramin  iu-icati  exccutione  commillam  vfnrarum  vfuras  mducerct, 
qiiasnullo  prorfus  cafu  induci  patitur.  prarcerquam  h  mutata  condicionc 
fcrfonarum  autdebiti  fieriforsincipiaiuqiur  antca  fucr.inc  v(tiraf  Sc  accef- 
liories,  vceucnic  cum  vfuras  cxadas  tucor  vel  ciirator  libi  fiiilt^MC  vlibiis  re- 
tiTmerunt,/./*rf<;r  repertorin  7 .^.fi  vfuras  e.\4tlUt. D.de  admimfi.& pen.ttt- 
tori^hut  cum  ex  duobus tutorihus  pupilli,  aliero dcfundto  adhuc  iirpubcrc 
pupillo,qai  fupcreraccx  pcrfbnapupilli  iudice  accepto,coii(ecu|usclt  cuni 
vfuris,qiiantam  cictutclapcrucrcratad  tucorcm  dcfundtu,/.  amnr^tiJiittnK 
fi.i.exdMoBuseodrm.vbi  rario  redditur  eim  td  ^fnod  ^lf^a/io  dti^^^tire  nortfint 
trfurari  cii f&rte  daturet  cjh»  acctpit  toturn  fortt<  vteefurtyiinr,  pfgi  drhct, 
Wcmquccft  fi  vfurx  pupiHans  pecu»  Jir  qu.ts  tiiiorcs  cielnitrn»  t  ad  cu.^- 


4fo      ANT.  FABRl  DE  ERROR.  PRAGMAT. 
totem  transferantur.Conucrtuntui  «lim  in  fortem,fic  vniuafar  Qunmx  vrtt- 
ras  debcre  cutatot  iiicjpit,*/  /.f  w  negotidUonem.§.vittm.futa,  inquitlex.owni/ 
firs  efficitMTSim\\xKjeii  l\  quis  cx  cauUa  maiidaci  vel  negpcio^um  geftownfto; 
alio  non  folum  foitatt  ctebiti  fiauctk/edttiamfWftfiifW  v(uia«,ne^ 
biutquinnandMMiiCiKgociprumgel^oiaaa  mdido  cooi^ui  debeat  vUir^. 
nu  nimtmcteiocda^eiiiiA  mucaa^cMidiaopmo^, 
nanimiBcdebiu  facit.vtquzin  perfbna^iiii  cnditons  fiierunt  vrur.c,c<r- 
poDDC  locum  fortis  obtincre  in  pcrfomi  dus  qui  pro  alio  foluit.  Scd  cxtta 
Mroiftw&aiiosli  qui  funt  fimiles,  contendo  beri  numquam  polfe  vt  vfu- 
ne  alixve  accefTiones  in  fortem  redigantur  ad  vfuras  j.ouas  mducendas. 
Quidcrgo,  irquies,  An  pcrmittendum  erit  condemnato ,  vt  caxatam  fiii» 
dbium  aut  vfuiarum  quantiutcm  etiam  poft  moram  impune  rcpaMt?  1- 
mb,inqiiam,imputetlibi  viaot  qiii  iMfi  nj^diligendiUtiidicadtteciip 
tionem,vi  libidcbitamp«ainiamkcoiidfimii«o«itt»q^ 
lipignonimdiftcaaiQoeiifNOinficiab  f^evfunsfufnptuin^  <Iu; 
bits&>  cft.Neqoe  cnim  fniirjacceflMvQMKcefilonis,^  iaa>in»  im  accel- 
noncskisJcaqaeabeo  tif6se  qnomoca  in  iudicau  executione  coismi42 

IrROR  SECVNDV&  ~ 

^ DiM&imUMiffidgitommiJJi  ab  afcendente  reliSftyex  eMjfndatu^  Mtt 

tmfttAs  donaitontjfdut  iegtttma 
f$nitmt,  ~ 

I V  s  T  i.H  l  A  H 1  Nouelia  conllitutioi)r  r^fC^ 
vneLmnfitk  <)ua  Jrtitrim  defump:  t  jiuthjrej  ftu»C.  comm. 
de Ugat.^\i(i  dotis  aut  dorationis  proptet  nuptias potiorem, 
quam  iidcjcomifli  caullam  ellc  voluic,^  ab  mceiptecib'  (e- 
■i_  _pu  w  omiiib.  acceptacltjvi  bona  fideic6miilb  fubicdta  pofliut 

cx  ea  cauila  non  foium  obligaij/cdeujuii  quod  eft  (^ifiqpens,aiieoaii,ade4! 
quctocii  fidcicdmiMon;) p  do(em4^ ji.ali(ec  %m  n&fiJbi  VK  pcifoRagg» 
iMin  matjdmetMuMCsquaJibas  «MK^io^ibiisJtaq^  ^on  dbnnfnK  lum 
Andedocrvcl  AQpadone  propccr  nupdas  coftituenda  agatur,au  de  rcdLita^- 
dab  tecmfiHB  an  ca  prrfoaatTwi  fidcicdiDiilum  iniundO  eft  idipfum  pto  le 
y^t4imtnucte*anproali9K>ex  fuis  libcns,dfimodb  (uit  iiii  ex  defcerden- 
tibus teftarodsqui  ndcicommiiit,  id  cft  cx  iis  petfonis  quihus  teftatoi  ipfe  i> 
^ueretd<tf6veldonatk)n6  propternupuas  ex  cfticJo  conftituerc  tenerecur. 
(^x  fent^uabcct  zquitatis  &  iiumanicatis  coLoiem  habere  videatur,cmiic; 
cer  cam^  iniqoa  eft.Quid  enim  abfurdius  qu^m  in  fraudcm  fideic6miiE&  n 
aiienis  bonisiibi  aicmaocalteii  doccm  Gonftitueic  vei  dooacioni  P>f<PP^ 
myciayjfiiif  abafe*irn»Ae  ab^itranco  aotqnod  hac  pawe  iitA^^ 
laietali  iniddDm  pioponatue  gia|eniBi  ^m  Jaoin|pK|lietanoftiofuitM^ 
anieillodqaom<iamobtinueiic,vt  fideic6miflumlibesitiodiAaBB»fCcdi^ 
flkiifORionis  kgiumaiiz  fciliceti^  TnbeUianiaB  ac  in^gfcaQia^i^^^^ 
qoc  portionis  fru^huim  detra^fcipncm  minaatur.Ex  cap.  Kjtymuim.B' 
jfjmmMldm ExSf.de tenam.kiM(xx.m  liberis  primi  giadus  ex  l.inhemm  6.C. 
iil^CSnktUM&L  cum  dc  ic^ucouuip^dulwiin  iibcui  ff^^^  > 
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DECAD.  XX.  ERROR  II.  •  ^ 
lUtlegftnttam  pomonem  non  fblum  Msdeb«L-i,  fed  ctiam  ica  deberi  vc  iR 
cagrafcur;  nullomodo pofflrHfi.ftumam  tn prtorthHfX'  de moff.tefiam.f^od  v 
dque  luic  veterc  diucrrum  crit.f.cohtreM  ^  f.cum pht.de  vHlgar.Q^ fmftU. 
/«4^i/i^oindeqilod  olnn  Vi^ianus  teipotiderac  in  iilta  (|uc^  pacte  cocam 
iKcedicacem  cdfticuere  roeacadoiein  ^Mideicomini||b«u«taCt(ion  vjdi:(i  i» 

iDainjpniBbicutt&ifi^ft^.fx^  fnfitmHmDjidSX.T PvMJKMUelocM 

kabcienon  poceHiyCilnitegicnnaiilijrdcbeacurf  A:<]uideni  luiniunu  ab  one-' 
«elideicommtru ,  et.qiiiirdi|ii^d«icm  habciepocelt  Ncc  <)ii6dea  leg^citnt 
pmii  pccdj  iic  h  itfft^tenuium  faculcacum  patcr  fuic,  (idelcoramiilacio  no- 
oeredebcT ,  lcJ  fHiar  pociiis  qujr  pacrcm  habuic  &  inopem,&  mmtls  bcneuo- 
lam.  Neque  vcr5  aliam  lultiniani  menCCTn  fuillc  v redcnduni  ci\ :  cuiub  ver* 
banonobfcurafdcanciim  co'i(iuuiptx(c^crunc,vcli  isqai  con.ugi  do:ia- 
Qicpropcecnupciaspuikfadkama^ledonacJonem^auacus  lic  fideiconunUlb 
ipacce ,  non  novreatcA  reinHilferi ,  qtKxiaiMlMlMni  dvWntf  liticiconiinii^ 
^fabidSUslbliii  donacto  debetc,  Kcmtm^  4«tl«fticoi,qftani  aocn  vicwiUff 
fltoc  pacer  eius  accepe^Act  Ec  viciffiin  vc  a  mulier  ipHi  «juc  ?ico  doDBBi  dcdic, 
xegauficapacrehercditacemce(Uciiefe,iKm  fiilam  non  ccnfcacur  cogaiA 
leddcrc  Jo:em,  quz  veiuci  proprium  ipnuspKrimonium  etl  /.5.  i/ed  vtrum, 
infit.  D.demimr.  (ed  cciamii  cxprcfTim  rogaca  (it ,  fidcicotnmilTunT  quod  ad 
hoc accncc,  noii  valeac ,  icd  perinJc  acfi  rogaca  non ellcc  ponic  marjcus  cani 
dotisparceiTi  lucrari  ,quain  in  padum  dcduxcrac ,  duininod6  m  paCti*  nu- 
pcialiDus  honelhis  modus  fcruacus  lic  pro  occronarum  facukacibu5&  quali* 
uce.  lca<]ae  noii  ciedrcepoft  ihiondhjm.lideicoimniirum  confticueriia  lu- 
ftinitnuscradbc»  IUdeetieqacft!itiefideioamBiiaumiiida<%uaicoaMni- 
fific,0|a«m  nee  jdicer  deliddi:iMnmif&|hiialil  pofle  vulc  •  qnlkm  filkMefta 
£k  ptobA^  ccvngrua.  EiU|ia(«ppiliBt iMn  cam  ad  id  refpcxifle  laftinianQmp 
qoo  lioftri  p^ic^lmilmmoomcur » ne  pCopiec  ^diecommiiliim  6lia  tnaneac 
ttidocau  ( non  -cnhn  poced  cflc  indocac  a  qus  vel  m  u  i  to  p  a  t  rc  lcgicimam  ha- 
Kcre  debcc.xftimandamcx  paccmis  faculcat  busjhue  paupcr»orcm,(iue  di- 
aorcm  auum  habucric)  quatn  ad  id  pouus^ne  ex  cali  fideiconinnflb  dccipia- 
tucmacims, qoi vet  ancc  fidcicommiirum  concraxcrac ,  vcl  poftiniun6^um 
quidem  fideicommifluni ,  fed  eo  cempoic  quo  fideicommillum  probabiii^ 
cer knKxabac  ,flcuc& qucid  in  pCMdicium  fideicommifli \  marico  sdifti 
Adlawuutt ooi^coic » non  admasid  laoocem  refpioc ,  led  ad  commodam 
aadierlsy  naaoc  propria  doce  aut  fibi  fadU  aet  maricum  propccr  nupcias  do< 
iiauone pritMom  Dtcacaliqiiisyinatilcm  torelafttnitni  conftidicionem 
ii^inibHigicir,npocior(hcaufladodsaucdonacionis  propcer  nupcias  an- 
t(ffi(feiCt>mmiflQm  conftitnt*  quam  fit  ipfius  fideicotnmiTli.  Qirs  cnim 
dnbicci  iurr»  anteriora  per  fubfequcns  fidcicommiirum  cxcingui  non  pof- 
/e?Scd  refpondcndum  cil  'am  olim  iu  ius  fuiflc  vc  dos  vel  donacio  pro- 
ptcrnupCiasy  patre-profc6U  dcflinfto  filioauC  fiha  liuc  liberis  ad  patrcm 
teuencrctur,/fgf  dos  m  pMvw  4.  C.filMt.mairim0nf{  iicdcmilcsacianispo- 
*  iltts  qu^m  xqui^smiliidiM  mNfiutmfm  6.  DJghtrMt, )  Sm  inWlU- 
IMiiiisanraianictMtf^^ 

IbavlliMiaiaHM^^  riquainceroencrat,  vt  inter* 

fltalCeibdnEl  <c'4v<8tt^tlAfaia  iuie  vuanMliliecr»in  patris  poteftate  ^ulle. 
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Hli.ini  in  dotegrauare ,  itcQiqiie  tiimm     donauoiie  propccr  nupuas^roa 
qirdem  in  prariiidiciiim  generi  j  auc  iiucus,conllanrc  macruiionjo ,  led  ineu 
cafum  quoniatrimonium  aicerucrius  moicc  loluctecur ,  falua  liLuauc  tiliz 
quercla  inoi^cioli  cellam6u,li  aiiunde  non  iubcret  omnimodo  qu.incuni  h- 
tis  ellcc  ad  lcgicimam^  lcgitima:  Fiu^us.  Hoc  veio  cum  euenif:bac  ,licjua 
forte  pac^a  nupiialia  mlcio  parcntc  liue  contrado  lam  matrimomo,imc 
^onraliorum  tempoic  hiiusaut  Hlia  prarfcrum  emanapauconcraxiiIenc,ca 
hcri  irnta  ncceilc  erat  ante  lulbniani  conUituuoncm ,  atquc  ita  dccipi  cum 
cx  coniugibus  non  qui  giauacus  ellet,  (cd  qui  cx  boiiis  grauaci  tantani  por- 
tioncm  (pcrabat,  quancam  ipfcde  bonispropiiis  in  concrarjum  cucncu  pra- 
iljregrauacodcbuillet.  Id  vcro  lulimianu^  xquiilimdcorrcxit ,  coiiUu.uciis 
vt  pater  licut  grauare  lii>eros  in  lcgiuma  non  poicll,  ica  ncc  pollic  iu  ea  por- 
uo:ic  quar  praccr  legicimam  ncccltaria  cll  ad  quancitaccm  dous  auc  dor.auo- 
uisproptcr  nupuasjVC  caquanucas  luris  inccrpretacionc  iubducacurc  tidci- 
commillb  liconcraria  non  appareat  voluiitas  patris,aut  iitam  apcrtalitea 
vuiuncas,  vt  luillus  intcrpretacioni  iocus  rcimquacur ,  nuila  cius  voiiuuaus 
habeaciir ratiojil-d  pcrindcacli  nulium  Bdcicommiilum  eilcc,fcruenturpa- 
tki  nupcialia  ,  li  modo  arqua  linc  Sc  conueniencia  honcltati  ac  dignitati  pcc* 
(onaruin.  Etvcvo  i^on  cogicaile  iuliinianum  de  fuiiduccndis  cx  tidcicom- 
millo  dotibus  poll  iniundtiim  fideicommillum  conl\icutis,vcl  ex  co  ma.\imc 
apparcc  ^quod  fuam  lcgcm  locum  iiabcrcproiiibct  iiscaiibus  quibusdutcs 
aut  nuptialcs  donatiuncs  augcrcntur,  qux  lam  antcd  fa(ftr  cilenc,qubd  .lug- 
rnfcncum  liiudin  traudcm  6c  cucrlioncm  fiueicomnnili  prxtcxcu  nou.? cuu- 
llicucionis  captatum  vidcrecur.  Quod  autem  addotcsrcitiucndaspcrunet 
de  iis  agic  in  pnma  conllicuuonis  parce ,  lcd  ica  vcalceram  quandam  cunlb- 
cutioncm  de  carefa£lamreiferai,quarin  ijbiis  noihis  non  extat.Cuiiis  ca- 
men  iliam  mnuit  fiuile  (cntcntiam,vt  mulicri  qu^  ignorans  Hdcicommilliim 
marico  intund^um  dotem  dedic ,  non  noccat  quud  poHcrior  nconere  fiiiei- 
commini  ,(cd  pctinde  docem  illa  fuam  rccupcrcc,  ncc  aiitcr  fidcicomrailia- 
rius  ci  pr.rferatur  quim  li  probet  fcienccm  eam  grauaco  viro  docem  dcdillc 
Quod  li  ica  ei\ ,  confcqncns  tic  vt  ncc  pro  docc  repetcnda  prscfcratur  rau- 
licr  in  prafiudicium  fideicommifli  quod  ipfafciuenc.  Tancum  abell  vcqui 
icicfidcicommillum  afcreiidam,  poflit  cx  co  quicquam  dcttahcic  lupra 
iegicimam  &  trebcllianicam  ad  dotem  iibi  ipii  conilitucndam  ,  at  ii  doccm 
libi  ipii  cx  fidcicommiilo  cor.ibcuerc  non  potcft,  multtS  minus  aiii  quis 
conlbtucrcpocerit,etiamliperfonatalis  tit,quam  cx  ofHcio  dptare  com- 
pcllatur.  Elt cnim bng^ fauorabilior  dotis  rcftitutio  quam  conftjtutio,& 
mter dotes  conlbtuendas  [ca q;iam  tibi  quis  conlbtuit,  quam  qux  alii  dacur. 
Scdquamquam  ha*c  ita  funt ,  ircquenuillmis  tamcn  intcrpretum  iJc  prag- 
maticorum  fenicntiiscrror  ilic  mualuit,  vc  cx  fidcicommiilb  quod  ab  au- 
quo  ex  a/cendcnubu*  miund^um  iit,&  dotcs  &  nupuales  donationcs,& 
Ijberorum  legit  mse  poriiones  dctrahi  poilc  exilbmcncur.  Cui  cnori  caiif- 
famproculdubiodcdit  ftifcitialrnerii  m  concipiendo  contextu  ^utheftttc» 
rej^Md.C.  commHn.de  iegat,  Plusenim  eius  autoricati  tribucndum  pui*- 
lunt  interpretcs  quam  iultmianear  conlbtutioni ,  cuius  lilc  mcntcm  non 
teneperccpcrat.Quamquam  nec  Irnerii  vcrba  prorfus  repugnant  quominus 
candf  admittant  interprctauoncm ,  quani  nosad  lulbnianum  adhjbujmus. 
Fxcat  /an^  apud  nos  l\acutum  de  docibus  euam  ex  feudis^liccL  fideicommiiib 

fubicaa 
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liugjifAdexftatutiyecbitappaBetnQn  tamUg^lfi 
cfpem  vcqucKladfidciconmuflapeiancretiusnouum  coitituecet/juioi  y% 

id  qaod  ex  lure  coinuni  in  bonis  omnibus  hdcicommirto  fubic^^  obtincce 
credcbatac,adfciidaIiaquoqucbona  procrahcret,non  fecusacquod  decki- 
plicis  cjiiarcardeci  aclioiic  conllicucum  dl  in  d.cap.RMynutim.^  cap^Ray- 
naidi4J Exir.ds  te/}am.mzg,',  ex  incernretuni  vulgari cirorc  profcduni  vidcci 
liebet,  quam quod  ea  Poncihcuin  voluncas Fuerjc vc nouuin lus  confticucrec, 
Idttilis tiVtt  ntiQne abenum.^fcfan^  iu pollto  iure,vt  ex  hdcicon  mjllo  de- 
4ad  po^c  dottf  ^iM^e|jgna^  omniu,raciie  conti  n, 

|ec,vcmuinpiicaus  pecfoiiis  coca  fiddcdmiiTiimcande  abfoC' 

peatuc:quod  tamen qairtki  abfurdu  futuru  Ht,  vel  ex eo maxime ipcdligi  p^ 
te(l,qubd  nc  id  viiquaeueniacdeftu^^d  obfcruaci  folec^ytfcmj^det^&Je* 
gicima  auc  Trcbelljanica,numauampolteikdcciaiiatar.Sane  nec  pcagmacici 
negat  ta  )diu  Hdcicon.illunj  illibatum  integruijnq'^  ni^nae  debere  qtian^ 
exaliisbonis  nu.shei  i  pi.telldoti  aut  ante  nuptia!sdonacium.UIud  eui'ciK>» 
brioribus  coruiii  i  Jiriaj;iisrcLeptum  ell,vt  li  hdcicoininum abixtraneo,  auC 
quodbatparteiuciiicn,  acrauru.riahs  gia  us  a^.iato cognatuvc  rcJictum 
proponatur,nullui  iiuic  rcnLenti^c  dedoceauc  donacione  nupcjalj  cx  hdei- 
Comm2lIbdeducendabc{isiic,quod  tamenan  gcnecalitecfic  indiiuntlc.ad. 
mittidcbeac,paul&d$geacidseiaa)iuandameiV«  . ' 


ERROR  TBRTiyS.       -  .  .  ! 

Dt^ficQmmtJfotratifHerfaltreltQoJubcQndiMm  . 

fiftnehberis. 

T  s  1  fideicommiila  cam  vniucHaliaquam  /inguJaria&  purc  5rin 
diem  rclinqui  polfunc ,  iccmq-,  fub  cddicione  qualibet  pr^tecqu^ 
_  _  a  qua  (k  legibus  impiobaca,iiodic  tam6  ft-equcndfliinus  eorum  fi- 
dcicommillbcum  \^us  ell,quaf  celmauuntuc  iiibca  conduione,iiis  quico- 
gacuse&fiflgl*bcP»deccdwiLln<juifaMfa6^  dura  mihi  /empci; 

vifiicftjG|iil«nti»interprcciiai8c  pfagmatMiMMiti  wiifliKititiiiij^iMfi^niii^j, 
lionafidcibaaaro0fofiibiefl>  pro  dotc  aut  ameniipitas  dunfl^me^iitqat  %i 
lienarMie^^lig^vUouiodopolIc  /t  ab  extcaneo,aut  quod  hac  paiie  idcni 
eft,abagWP»vclcpg;iatotcanfiieffidi  £deio^aii|iilfiim  tale  relidam  [^opo- 
natucneque  enim  dubitan  poted  quin  te(Vatonsqui  fidcicomiiitim  oriiqai» 
(iibhuiuunodiconditionc.voluntas  iUa  Fueric  vtheres  grauacus  vxocem  fi- 
bi  qu?reret,cx  qua  fu/cipcre  pollct  liberos  nacurales,&:  lcgiciinos,quales  alia 
qui  rufapere  nullos  poHet.Acquui  fieti  nequitvc  vxorcm  muenire  pofJitqui 
lahil  ci,d«)narc  aut  pollit  auc  vciit,nec  riufum  vt  facil^  quis  obuiam  vxorem 
ducece  ve^c  fitie  dcce  exqiu  ooecibus  maccimonij  iiibuenire  qucat.^cur  iii- 
liNmflmiBiAiitBOfiikDS  iUiid  quoq-iCftiaftasocis  volantaceelieftwmdam  ei^' 
vtpco  c^ii^yaldonapone  propter  nupdas  obligari  ade6q;alicnafi<ipo0aD 
bona  fideicdmilfo  obnoxia,li  alitetisqui.  (ogatus  eibvxGot  hibefe  ncnpef  ■ 
ficAliooutftleiasridiculum  tei^acorem,qui  fideicdmiHbeam  conditionem 
ad(cdp(edt<]ai  nolnerrt  fidcicomaudadj  damiio  &  periculo  euenire.  Mi- 
Hique  fcmper  virum  cflinfianc  (entenn'5  accommodatiHimuAi  refponfum 
lUod  ciegans  Yipiaai  quodcxtac  ia  i.CHiii^r9p9ntriiiir,LmHlier  S*C* 

Uh  iij 
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Trrhil.vhiciim  filiaa  patre inftituta  rogataqne  hereditatemrellitucre,do- 
tem  ex  bonis  fideicommiflariisdediilec ,  placet  Vlpiano  non  vidcri  in  euer- 
iionetn  lideicommilli  fadhim  quod  &  mubcris  pudicitix  &  patris  voto con- 
gruebat.Quamqaam  enim  locus  ille  ell  de  fideicommillb  ceiic^o  a  patre  nd 
a  tranfueruli  agnato  ant  cognaco  (quod  incefpfeies  fiefidltc  Jracio  tamcn  ^p» 
Vlpianiis  mouecur  ^eneralis  eft^  its  oninibus  cafibus  apcanda  in  qoibus  fi- 
deicomlnifCalienadoficob  naptiasqaarexceftacocisvotocontcahantar, 
ue  fiac  alienatio  illa  pro  doce,  fiue  prodonatione  propcer  nuptias.  CuiiiiaM)- 
divocunitciUcoris proculdubio  iemperfuben:  ,  quodeslKrcdemrogatde 
refticuenda  hetcditate  fub  ea  condidonc  fifi»e  it^eru.Siacex  afccndcnubus^ 
ime  ex  tranruerfalibus  tcftator  e(Te  dicatur.  Neceft  contrarium  quod  proxi- 
mo  capicc  difpUtauimus ,  tum  ctiam  cum  fideicommiilum  ab  vnoex  afcen- 
dentibus  iniundum  ci\ ,  nonellcpermittendum  ,  vtex  fidcicommiflo  dotcs 
&  legitim^  porciones  dcfcendencibus  debitz  deccahancur.  Id  enin^(quod  ad 
eas  peifonas attinecoinriiioccMnmodo  dotem aucdonationem  propcer  nu- 
pciascxfidei(comftu((odedacttnc)  adeademum  fideicommiflapcfttnere  vo- 
lamassqut  vel^purd  velin  diemiaot  (ubalia  quam  liberocum  condidonere- 
linquuncur.£clinonignorotadtdcondidonem  illam  liberorum  fubincclU-' 
p  in fideicommiOisomnibus,ex conic^bura  piccaus  qu;  Papinianum  mooic 
in /.citm  attus \02.De  condtcf^  demonfir,  Quod  ad  eas  vcro  uerfonast  qiMe 
nec  rogatJE  fiint,nec  fubllitut^,necproinde  fadeicomillario  oortant,  gcncra- 
liter  dcfcndonihilpro  iisex  fidcicommillb  dcduci  polTe  fubpntexcu  doUS 
autancc  nuptiasdoiiacionis,vtputa  fiqujs  rogatuseft  fubea  condiciore  fifi' 
m libens  mafcitlts  decejferit  docarc  filias  fuas  veiic cx  bonis  fidcicoinmillarn^ 
aUa  forcains  nulla  hafensaex  quibiis  patemum  ofHcium  implete  poillc.  Non 
enim  qux  volontads  cado  dc  ooniedaca  hdt ,  vt  lioeat  ci  ex  fideicommiilb 
tanftindcttalicce  oultam  neceile  habeat  a^  qucrendoslibecos,  ioadcc  etUl 
vt^pB»dfl^«riisaotl^imandis  filiabus  idem  admiccatcu:,<K  quibus  fcilicec 
teifawablico^uiywfi  ad  eas  excludendas  hoc  ipfbquod  iblos  ma&iloc 
pofuit  in  cortteonr,per quos  fideicommitfarius  cxciudj  podec  ItaqiieiiCMt 
Faciomeljorcm  condicioncm  cranfuer/alium  quam  defccdendum,quod(a^ 
ne-abfurdum  eilec,  fcd  eius  demum  cuius  nupcias  teltator  pr^uidic  &  in  vo- 
tis  habuic  quam  c;tccorum,de  quorum  libcris  nullomodo  cogitauerit.Nam 
ncc  de  illoium  nupciis  cogitaflc  vidcri  potcIL  Sanc  quod  luiliniani  conili- 
tucio  NmtUik  de  refiit^ m fiM  ftark  vtUecjnwf,  pr^cipit  vc  ca  fideicom ifli 
dioaiteioqu^ficprodoccaatdocuedonrantc  naptiasceccomodo  coangii- 
ftctur  proDccfimanun  digoiaitcfie qualitatc  Vidctar mihi in  omnibus Sat 
caofiiis  diilnd^  obferuatidum  necpia  fidcicommiflb  fraus  fiac ,  ficQt&  quod 
Vlpiaiio  plaoetiiidL$.Mm  ^ivpMSfrsMaviihil  ex  fideic6miftb  dedactidum  cd 
ie  (1  ex  firudibus  pendcnce  fidcicommifli  condirione  percepds  non  inc6mo-> 
d^potueric  cofici  ea  fumma,quam  cx  fideicommiiro  detrakcrelicuit  ad  do» 
Cem  vel  donationem  propter  nupriascon{\itucnd4.  Nam  ctfi  ahundequani 
exboius  fideicommillb  fubieClis  eac]uanatas  conficipoiIec^iul'eert^de  fi» 
dftcomminbdiminuendotracfbiiopurterct.  < 

•iiwp-^          '  .■  .  '  —   i^j  ■iiii 

T  ^ ^ ^ o  R  QJARxtrS.V,^, 
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X  caulfa  pr^teritionis  vcl  exhercdationis  mtofado  tefta- 
mcnto  Colas  inllitut-ones  vitjari ,  cartera  autem  omnin  fimia 
pcrmanercplacuit  lulbniano  in  NouelUis.  Vt cufn de appel. 
^^'fognofcit.^.nUud  ifHOifue  CApttHlHtn,&/e^<j.i:x  quo  loco  dc- 
*«W»IP«  pronip/ic  IrnertHS  Authent.ex  c^ujfa  CM  hheT.prtter.  Quac- 
ttio  aatcm  magna  eft  mtcr  iuris  noltn  mterpretes  ,  a  1  ca  conlticmo  loaTm^ 
Uabeat  in  prartericionc  qualibcc ,  »d  ell  etiaui  pacer.u.  Non  enim  derucnint! 
wmolimquidicercntpt.TCcntoper  pacrem  hlio  qurfuic  iii  potdlate  l  on 
magis  legata  quam  in(litutJoi:cs  co'  ifci uari  p(.llb  ,  vt  B^tolus  rcfcrc  S.M  u- 
mcn  concraria  fententia,  qu?  ipi^usquoque  BartoU  Fuit  r.on  modo  ab  ii.tcr- 
prcDbus  tcr^  ca!ter:s  omnibus/ed  etiam  a  pragnuncis  mag  s  probata  eft,  vr 
hac  panc  nihil  interlic  de  patcrna,an  de  macerna  prartcritionc  tradetur  •'<>,' 
mniquc  c.ifu corruani i-.ftifcuones , icgaca  autem    fidcicommina  ci-cera-' 
que  huiufiiioJi  defendantur.  Telle  Gutdone  Fapto  prxcipui  apud  1  os  nomi- 
ms  prag^natico,y«rf/?4i6.  Quor  rcntei  tia  mihi  ll-mpcr  adtba:>ru.da&:  im- 
probabiljscire  vi{a  ell,  vt  vi>:  putem  d:ci  pofle  quicquam  abfur  uis.  Nam 
prrtcr  id  quod  inns  ratio  euideiuiilimc  repuj;nat,  qu^  no!i  paticur  vt  ex  te- 
Itainentoquodabinitionuliuai&iniutlumKiU,  nec  vnqium  valmt  ,  alj- 
quid  dcbeatur ,  vt  pluribus  a  nobis  difpucatum  elt  ad  l.fiUo prttertto  17.D.  de 
»rrtt.f^a.tefiumcnt.lth.9.CometUapA^.  lUud  eciam  manjfcUimmum 
dt  cotam  eam  luftiniani  conrtitutioncm  illb  percinerc ,  vt  ea demum  tefta- 
menu  hodie  fiant  irritacx  caullapurceiiiion-sveiexheredaiionis,  quqvcte- 
.  returc  mrpeaoelll-ntvaiitura  ,  necn  h  pei  querelam  inofticiofi  tellamenti 
rclci.  di  pofle  -c.  In  quoru  numcroca  pioculdubio  non  funt  in  quibus  mx- 
tcntusfuitfiiius-npote.btc.  Nunquamenim  nulloquciure  teilam6taemr- 
modi  valucrii-t.  Ec  qaamujs  negari  116  pofTit  lullinianu  in  nouo  illo  iurc  in- 
duccndo no  jol.im  ad  fauorc  iibcronii  refpcxiircnc  tam  facii^ &  fine  caulli 
iniercione luila probataquc exheredari  pollent  iiberi ,  fiuc^  patre,llue  a  ma-  • 
trcauc  ab  alio  cx  afccndent  bus,  vt  nec  cotra  arcendentes a  defcendcntibus, 
ied  ctiam  ad  huorc  tdbmci itoru,vt  non  pcr  querelam  inofHcioll  ceftamen- 
u,Ied  nouo  quoda  lure  refundcrentur,ita  vt  legata  nihiiomiiuls  &:  fidcicom- 
miaaconrciuarertur.  Actamcn  liiud  ctiam  fatcndu  eft  non  alus  tdhmcntis 
taucreluftinianumvoluifre  .  quam  iisdequibusrefcmdcndjs  traaauit,&> 
conicqucntcr  non  ill.s  quar  ab  initionullafuerunt,  dc  quorumfcilicctrcfcirw-^ 

rtl'^^'^^^^"^^^*^'^'^''"^^"^"^^"^^^'  vcquod  nuilum  fempcrfuit  cx' 
poftfeOo rumpacur.aut  im tum  fiat,aut  refandatur./.  nam  etfty  D.  de  tmufi, 
r»^/.  Fatcor  lulhnianum  eaconftitutioncfrequcntcm  faccie  mentionc  prx- 
tcncionis  hcuc&:  exhercJationi$,qiKE  res  •»^r<>/i?,cster6fque  vulgaresinter- 
pretcs  fefclht:  led  quid  apcrtius  quam  de  ca  practeritionc  intelligi  id  debcrc 
quar  mlococxhercdadonjs.^Eandemenim  vbique  ration^  lultiiiianuscofti- 
tuJCprjcccncionis&  exlieredationis:  quod  vtiq',  patcrnar  pr:eter»tioni  coucni- 
reno poceft,  quae fcmpcrpro  pr^teritione habetur,nunqua  pro exheredauo- 
ne.Sicuc  iicc  jliad  paccrn^  prj:cencioni  c6gruit,quod  t  im^  potifTImu  ea  lu- 
Itjniam  Icgc  inducitur  vti  nc  poftit  fieri  pr<jteritio  nifi  iiifcrta  cauira.  Quan- 
Uicunque.n.patcrcauiram  inleratpraptcritioni  dato  forraOls  legatoduntaxac 
cique  ueaacinftituicnequc  exheredauit.nunqua  faoatvtco  mcUus  aut  fe- 
carius  ccftanficncumcondidillevideatur.  Atconueniunt  «llaomnia  optimi? 
u""k"u"*^  **^fcrnae,n6  mini\s  quam  exheredationi,  q joniam  6C  in  omni- 
boslubctui pro  ejdiercdatioiic, 6i cor,lcqueiucr  cafdem  ipfas coJitiones & 
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adiediones  omnes  recipic,quas  exheredauo  recipett  poflet.  Nea*, vero  vid»> 
tur  /r^efMJ  hocignoraltequi  Auch^cica  iiccocepit  ex  cMuJfk  exhernUtMftis 
velpr^terttiomr  irrtto faHo  teflamento.  Ncqae  enim  irritum  fit  cx  caulTa  pri- 
tcnCib  .is  patcriiaf  cam  ab  initio ,  vc  lam  didtum  ei\  ,nullum  iit  S>c  iniuftiim. 
Prius  .n.elt  vt  tcftamentum  aliquando  valueric ,  quam  vt  in  irrituni  deduci 
pofljt.Vndc  illud  cil  quod  tit,  De  Uher^  pofih.icp2iatus  eft  a  ttt.de  iniufi.rup, 
fjy  hr$t.f4S}*te/iam.2^im6(^'i  ordine  coUocatus.  Suauis  vero  ell  Bartolus,^^. 
vcpaois  prxcericionefD  haBece  poiftcpco  cihemlaciQiiediiltogiiic  oeics^ 
hecedacionis  fl:adus&  fpecie^imani  qux  pcopcid^al|ieii  qiut  larg^ ,  tccdamt 
qux  larg<  fliiiSexhesedatio  appellecur>ii^am  exliendationeiii  vocansenk' 
^iiK    tacica  &  ex  ucito  ceftancis  iuHidoindacatnfj  caiMfinodi,  inqni^  iUH'' 
edqnc  /oeftprsteritioni  non  minuspaccmz  qu^  maceciis^qnampio  ea*.* 
heredaiione  naberi  debcre  probat  exf  plo  milicis ,  cuius  priuilegtum,inqiuc» 
non  in  eo  cll  vc  filium ,  qnem  in poteltace  habec  pr.riercundo  cenfeatur  euni 
cxhc:e<.laLC,rc\l  vt  e.i exhjredatio  cacita  valeat  &:  iulhciat,qur  in  pagano  nec 
furfi jcrec  nec  valerct.  In  quo  fanc  fallitur.   Ncqueenim  hc  lureconliilt)  lo« 
quuacur,  vi  prfcccitioitem  a  milite  aut  a  matre  tadam  exhcrcdation^  voi.cC 
(uu' quamenim  confundunt  iuca&  nomina  prsrteritionis  &  exheredacio*, 
ii^)ted  hocunolm  difinnc  habcndamcameirc  pro exhecedaucknc;  Id^ak 
/an^cx  priuilcgio  quodadmilitem  pectinct,quod  vec6  admatcero,iuiecoihr 
fticuco,quianecnecelleeft  ad  validandum  ccftamencum  vt  (ilium  illasnfthi 
t)iac  vd  exhecedeciicdm  non  habeat  iiberocin  poceftate,iL4.$.  itittjtMmtik 
liJU  hnw.ppfflgmtnU^i^Mi»  Ergo  in  pacre  non  mihce  qui  neque  vllum  priui- 
J^potn  habec,neque  prarteretuidi  filij  potcftatem ,  contradicendumcricvt 
n  eum  pr^cerieritjciulhiodi  praetcricio,  (icuci  cxheredatio  nullomodo  cft,ita 
ncque  pro  exhercdacionc  habeacur ,  &  confequenter  ad  hanc  practetitionein 
nj^  pcrtiiicbic  Luilinuni  conllitutio ,  quar  tota  ell  dc  iiberis  aut  parentibus 
dne  cauiliexhercdaus  ad  coauguAandam  uimiam  illam  exheredaiKli  liceii»' 
oamquam  ius  vetus  indulgebac:  nonfdaift'»!  indulgcndum  patci  vtLba^'^ 
cos,qiios  in  poCitbue  habcc » pcsnetice  poffic ,  dummodb  inlectapfmricio^: 
lUacan&yjaotaBCirii  omnimodoinftitiieic vcicKhgieday  cogAfltm.  A 
ou^  vcr5  iocptaeft  aii9k|Wagpi9aciGoram  dubicatio ,  an  /ex fi/it  pMtmt»  17.  oij 
i^ffi^ltjmpt.  quxdepateii.a  prseMCioQ^lpqttitur^habeatlocum  eaamia 
maierna.  Ulud  autem  multb  ineptius  quod  qoficludunt  habcre.  Sic  enim 
Cnidfi  Fapms di^la  ^uA(jt.^i6,  Qliafi  vero  Papinianus  eo  loco  fcntiatjCX  te- 
ftamento  quodpcr  prarceritioneni  lilij  inpiiteltacc  conftituti  nullumrit& 
iniurtum  ,lcgaca  nihilominus&  bdeicomnuira  &:  libertatcs  conlcruari  li  fi- 
lius  p^ceritus  non  conqucracur.  Qui^  iM^^a  cllec,iacercr  vtique  multb  ma^t 
gisideminElioamatrepr^L'i^9  j^dmicceiuium  iore  3  quia  pr^ceiitioma'- 
xea^^i^f^o^xki^i^^iifit^  ceftanicntum) 
vril^m^ffimSmB^  vitia6i>.r  Bytwidf.mulibm»! 

ipcvacio  ^SlEjt^miktifBmtf^V»»^^  (n  quafilinapraB^ 

tcctofitg^iAcaciil^iuauu^utH)^  ^oliefbmento^celii^iiicnilic.  Scd> 
c^m^  Cn^lljlrioPnpiRVmi  tenccntHM^ij^i"  ddfilio  prttento ,  vc  quamuiji 
teftamentum  pacris  per/ui  heredis  pr^Ctfticic^em  nuuum  &  inii^ftum  iic, 
iegatatamen  &  libercAtes  dcbeatntuc  abiiu^ilatoexrumioatifqttitacecilm 
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iiwlcfruuntur  heiedes  infticuci  pleninima  voluutepatris  acfi  te(!amentu  va- 
lerct^ncmadmodum  intcrprecati  fiimus  in  fiiperioribus.  Apparet  ujhil  clfc 
quod  in  tcftaincnto  matris  Ljua"  filiu  prx'teriit  limiliter  Lraftari poflicVaient 
epnv]cgata,fidcicommi(ra,  Ijbertates  5c  caetcra  omnia  gu^cui^q,  eo  ccltam^ 
loielidbifiiDC»debentdrqiie,(iuefiIii]s  pcctericus  pattcm  fratribus  niilitut^ 
«ttocauent  fiue  non  JEc  anidem  cxteftamenco  non  ab  ^telUco»  ^uia  &  td(i^« 
tnencumiprisn  valec  Ncc  proinde  dntttcandt  cauf&i  vUa  eft  cnr  non 
teftamemo  Iblenni  «iebeancuc  omnit  >  qoaB  ab  bccede  pcaeftan  teftatzix 
voloit.  ^  .r- 


l 


TTT  • 
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£&ROK  QJINTVS. 
Etit^kaifiiU  Omm  ifiiiiawdk 

^jy!/?^^Qj>7jJt  O  N  poHum  mihi  tcinperarc  qum  ridcam  nudis  dentibus, 
""^W  quotics  pragmacicos&:  intcrprctcsnoftrosficloquiaudio,vc 
dic^mc  tcftamentum  quod  alioqui  nullum  iJcmiuttum,aut  ru- 
pciVilnBcdmve  pcopooacni^dnindijper  cUuiulain  codidila- 
fioOy^aafiiR  co  eliiceatvlracpottmcUii^ 
l€ttttimencqnl  lam  coib^fum  reftituat,ac  ncmpocids  vceabi  nftMds 
luntacerhji^ttftaaM&ioniMttroilenm  att  tupminic6ve  dedaraca^eft^iirf 
ccftatiiurc  tueatur.  Aut  (^uafi  nihil  inceriirtn  vohmtas  teftatdlHs  ex  cefta^ 
mento  ipfo  exitum,cftethunquc  fortfatur,an  ab  mteftato.  Intcrquic  tameir 
quantum  interlit  noii  cft  vel  cx  ipfis  prapnaucis  qui  ignorct.  Sicut  cnim  icf 
qiiod  cxteftamcncodebetur  abinceftaco  pcti  ncquit,ita  nccdnbiiari  potcft 
quin  male  agat  ob  iidque  fuccumberc  deoeac  y  quiiquis  ea  qox  tcftamenca 
nullp  auc  rupco  vel  irrito  &do  rciida  fupCpetit  ex  ceftiunenco^cum  hon  raCi 
libiniieftato  «Iebeamar.fiae6iii  igte  ctaMb  tuMi^Utwsi^M 
ittftituCKmem  dtecfttm  ^dg*  luie  iirfUtutiemr  valeife  non  pottft  \  iaftitiP 
tio  enim  ipf^  eft <|ug tfihimeimim  confticuil^  exqua  ccftai^enci  iiis  vidl? 
iuD^ue  iplam  ex  ceftameHciiuiependerenecrtleflc )  fie^c  ad  caalftm  fidei 
comimu,ad  obiigandum  inteibti  AiCceiToc^m  vthercdibusinfticutis  here^ 
ditatem  abintcftatorcftituattpoftcaquam  placuit  ab  intcftato  quoque  non" 
minus  quam  cx  teftamcnto  fidcicommj lla  rehnqui  pofte  Ij^.Lcenfictnntur  8. 
J).de  mr.codtciU.l  fuarelfatur.D.de  teftAm.miltt,  Vnde  fit  vt  heres  inftiiutus 
qui  fi  exteftamcntorucccdcrccnonmod6totiushereditaus  dominium,  (ed 
cuam  poilcilioncm  liiam  confuctuduiariam  qua  oixuies  fec^  eences  tiodic^ 
iri^Bpturyfiht  adfcwxepofet^cogact  vtrunque  petcse  \  kgktoo  liinile»  m« 
dimif  decra^bbn^  nMdik^  non  6ais  adi  legiciflbiis^iiWM^tcftacnentoiptb' 
iniutucusyd^uelikedictteiefticueiidt  roeacus  inopuuctwaif.  IH  c6queni-^ 
biiruin  diifcrt  aftitiHin^  ckuiuiar  codicilhvis  ao  acodUvluftjniaAeriJlius' 
confticucionissde qua  proximdcapicedi%otail!uiini^dc cx qua fbimpfit  Jme-' 
fms  AHtbentjtx caHffa.CJe1ihr.frMier.  Fccit  cnimluftinianus  pro  fuoffth- 
pctjo  &  inuita  ipfa  iunfprndentia  vt  quainuis  cx  caufta  exhercclationii- 
vel  pr^eteriuonisquae  pcoexhcrcdationc  habcnda  iit  ruptum  irntumve  fa- 
^uxa  ^ueric  icftaaieucum<iiue  ob  non  iuicct4  cadbcccdjiuoms  cauilam  iufta  a 
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cefbiDCC^fiiie  ob  hbn  probatain  ab  heredeMmqnim  ciiftatoriii(emil;i  fegt^; 

tanihiIommris&fideicommilIa,&  libctutcs,cacccraqucomnia  coceftamiS^ 
CocclidaIblisififticiiUonibusTniiiec(alibus&  pacciculacibus(non  dico^^ 
gnlar^tu )  exeeptis  ex  ipfo  tcllamenco  debea:  tar,pcrind^que  teftamcnti iu- 
repeti  polEntacd  teltamentum  valerct ,  nequc  ruptum  auc  irricum  iadum^ 
ftUltecAt  codicillaris  claufuU  (icua  ex  luie  Lommuni  ceflancifque  volun- 
tatt dependetjita  facecenon  potcft  vc  quicquam  debeatur  ex  cellamenio 
quod  noi;  valct,quia  nec  in  ccitanDs  acbitrio  &  pocellate  e(i  facere  quonii-, 
tms  leges  loaini  Meant  in  fiio  ceftamentaQm  nimb  habet  necdfanb  eamp 
CQndtuonem  ikeeipcefl&mfiiietadtam)fiei3iMMifi»MMi  Qupmo- 
do  igicuc ficd  oUecro jpoteft  n  teftamenmm  tneatat)  Tiietur  (ane  volunta- 
cem  teftatoriiEKe6que  pragiiiaticis  nata  eft  etcandi  occano,nondiftingii0- 
abttfCeftamcMtum  a  teftaliDas  valaiicate:Cilm  camen  di(tingui  debcre  ex  eo' 
appareac,quod  ceibmcncum  non  ex  qualibet  teftatoris  voluntate  xftimatur, 
&  conllituicur,ied ex ea  dcmilm  qux  iufta  llc  &:  folennis.  Quare  nec volun- 
tatem  tcftatorisconferuat  claufula  codiciUaris  eo  ip(o  modo  quo  tcftacor 
voluit,(cd  eodemumquolexpatituream  voluncacem  fubfiftere.  Trai.flaca 
(cilicec  caufta  mftitutionis  ad  caullam  iideiccmmini,  cradu&d 
torum^diiii;  fideicomnullbcum^qaia  iciris  racto  no^ 
lq^u|apqiiamlegaudefaeantnr,& legidmo  hecede  qdl 

verbisttlmqtmn.  Dtoes  fimaa^^mboramiicroM    . 

Ego-|rfrbiamoftendiiL|uampedcalo(um  ncerrare  in  nomtnectbi)  diuecfi- 
ca^  nominisiodacitdiueciicatcm  iuris^  xo^h  indigmis  (ane  vterqu6  erroc" 
cft  qu<e  iu^piadente^  ferredebe^.quibus  nihil  anciquius  ef^  debet  quam 
vcpavC)t^diuin€bQqueloquantur.Igitur  nec  illud  fcrcndum  eftquodprag- 
matici  paOmi  ia£btanc  eundem  cftc  dcbcre  efted^um  claufularfwjw/ wrAtfri 
modo  quicft  clauTuijc  codiciliaiiv,!!  iovii  omilla  ciaufuli  codicillaci,ceftacoi'»'' 
vc-j^eciUKiuefictCeftamencumruuro  omni  melioci  modavalcrcprarccpedk 
^cifegifeytabiByftim  <jiinniicgttat  fideicommi(G>  admtttatur  deres  inlH^' 
ciiciiafttindeacficcidfculttis cLmiiila  adfcripta  eflet.  Quis  enim vrauam 
fc«daiipflBdtitcanclkpcadeDabi»aii^  ttftamencum  valere  poft w  iof' 
Ciftacoiii  An  non  pcormspagnantitfflcconcradidoriahaKfuni^Valeie  tefta*^ 
moptum,ficvalerc  abinteftaco?  Iuqt»qaii(}ais  ceftamencum  fuum  valeie 
vult  onafii  mchori  modo,illud  cancum  prarcipcre  incelligcndus  eft  vt  valest 
^ftamencumomnimeliorimodoquoncripotcft  vt  valeac,  tanquam  tefta*' 
mencum>ideft  auciuie  teftamcnti  mfcriptJs,aut  luie  nuncupaciui.  Alias  e-' 
nim Kftamcntprum  £ormas  &  Ipcdcs  nullas  habcmus.  Cui  confequens  eft 
nfi ntncro iuce teftamientam  valece  poflk,inutilis  iic  ca  claufula  &  ilne  e^ 
^  AiiudiMcft  fific  ooncepu  pcaoonacnrn«iftamr  (uam  voluntatem 
omiii  mttiMa9odo«akteiad£[ic.n)aw  verba  iUa  bane^ 

..admictece  interpreucionem  vt  volantasqaz  iure  tefliamenci  valete  nalb{ 
modo  poceft  defeodatur  iure  vokmtacis  aiceftaci »  adeoque  qececa  con-^ 
gruant  qua?  ad  mords  cauila  donadonem  cequirunmr,iure  donadonis  catrf^^ 
morus.  Eritque  hoc  cafu  maioris  eficttus  huius  claufuls  omm  mtUt'' 
r't  ffipdo  quim  codiciHaris.  Neque  cnim  claufula  codicillaris  inducere 
Vij^^m  poteft  donacionem  caufla  mortisjfcd  tancum  ius  fideicommif- 
fi  Canquani  ab  inteftaco  rehdi.  Neque  vcr^  nouum  cft  vc  ad  volunta^ 
Ufp  (eftatoflis  quocunque  iuce  tucodam  alia  vccba  acpoaunode»tur>  quani 
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Xmom  88  <^  vU.dt  legAt.Si  ^nid  minHSfimkffiMfiiifiunff9m$Up$im 
Ihihndebethomimsfimvlmasss,  . 


ERROK  $£XTV& 

Dt  eUmfuU  codkilUri  conceptd  per  vsrkd frdfensii 
ren^ms  nHsjutttri, 

L  A  V  s  V  L  A  codiciUfltis  quac  in  tcllamentisferc  omnibus  hodie 
inieri  ioleciioii  iiiHein  femper  verbis  concipicur^  ied  luuic  us  qu£ 
ad  praclens  canci^  teinpus,niinc  iis  qofe  cci«Dad  fiiOtfuin  reiec4-< 
cur.  Pr rriT  rnnrrprinnii  fVirninii  hrr  rft  /T ufwm\%\m  mim nt 
valet.volo  dgfmii  vtbaUMm  mtJUt  im^me  ttete  miiMwwm  PufliUorisil* 
Utfitefimttnsimt  meum  non  f^UgtmfvMitMakimi  aucem  rcf^cne  imifpcc* 
tes  &  pragmadci  vulgb  putant  vtro  modo  concepta  ea  daunila  proponaturJ 
Nam  pnore  cafu  non  alitcr  vim  &  efieiluni  habere,  quam  ii  iani  indc  ab  eo 
cempore  quo  teftainentu  fic  incipiat  non  valere.  Polteiiorc  vcronilnJ  pror- 
lus  interede  an  tellamentuniab  initio  valuerit,an  expoftfaiiiorupLumirri- 
cumve  fa^m  iic.  Virumquc,  mquiunc,propcci:  verba  coudiuonu  quar  ali- 
tief  accpealiteccoiicepu  afiam  acquealiaiateftannisvoluntact  dcmoftrantr 
Sic  cnvn  Bmtkts  hac  in  d  qua  vnquam  in  aliaadMc^cosin  /i^M#iwr» 
mML  Qi»caoMndiltii]Mftiooemilu£niiliDer  pcoossivnqpMaiDoCiieiicil- 

liid£icit.qu6dtefbmencumecfiexeopocii&mibAJQB0poc^qiioJK  . 
€^ecedeoec,qmaex(ucuricemporiseuet^  pandcm  Bmmjnni  poWft»  non^ 
alicer  camenvalere  dici  poce{l,qu^  Ci  eo  quoque  cempoce  vaIeat,quo  tefta- 
tor  iXKjritur  Hpura  inftitucio  fuic,aut  quo  exiltic  condicio  i\  fub  conditione 
fcripcus  heres  ptoponatur.QuJn  &  aditx  hereditaDs  tcmpus  fpcdbamus  Ci  de, 
exiraneo  no  etiam  de  fuo  hcicde  agatur.ld  enim  cil  quod  dici  lolet,  in  cxtra- 
neisheredibus  tria  cepoi  a  fpedaci  l.fialtemtt  40.$i»  extrnneis  D*tie  her§d.tn- 
y^i^Qu^dcum  iu  Ht^dicoprocfus  coiequensefliviieoquoquecaiuquoclau 
iiila  oodidUacis  per  vnba  iUapcaeftntis  cipoeis  ooncepta  fueric  fitefimmsA 
miSttmptiltt^gtdadt  aleda  lown  operasi  dekac»acii  fucuriaciAainipori». 
yctbaiiiaeflencadiefta  tmtpmvtUthtXl^m  vcroqoacaittpionde  verum  Cit 
Hflilvvakce  ceftamentu  eo  t6pore  quode  viribuseius*<|i0  poteft,i4  ed  polt 
moctem  teftatoris,hcet  ante^  8c  ab  initio  valuerit.  Sicut  emm  ibjatedatoris^ 
mofte  teftamentum  confirmacur ,  &  in  id  deniHm  ttmpus  tota  vis  cftcdhif^  • 
qiie  teftamenti  confertur',  vc  cx  eo  apparcc  quod  teftamentum  diffinimus 
luilam  cuiufque  lencentiam  de  eo  quod  poft  mortem  ibam  fieri  velit,]ca  du, 
bitaiimeoiudidonon  poteftquinteftatorcum  itsilocpituSi  fi teflamentHm 
mtttmnon  vttUt  auamuis  non  adiiciat  mtf  «fjMr/Ie  eo  quoque  cempoie  (en- 
liacqDod  poft  cmamcnCBm  conititiim  ade6que  poft  moiccm£iamni|iiram 
cftAoaanecpriusquct&kimcftantalBatiiCcne»  taaactfiiamtnde^^iniiM 
fflTCbim  myTalere  fiulque  viribus  conftare  debuerit ,  niMl<)Ue[»rodeQ: 
qoiMloo  tcmpore  vahierit  quo  bdcom  fbic ,  i»  poftea  defieac  Valete  sixtxt^ 
4ii^mmorceade6queadicione)Ci]^vcloquar,geneialiils  adquifitione  here- 
jiifarit  cgnfinaKiff »  nonjnitf  i  ^m  u  xittU»vi»ium  temporc  vikiiils^ 
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Qiud  cmiu  tcaacous  iiiC(;K|ft  an  w/Umcntoin  nfl<|u*ni  valuctit,  an  yeafWf 
lere  dcd^ii»  cufnpecii^^DacacaueiUi^  ca(u%iatiDieeiidlin^iUt^2Aii 
non  ea  yolif  nc^  eft  eiasqui  adraibicclaufiiiam  cocli^Uiai^»  vkii  ex  te(bm6* 
cb  fttccecli  nbn  pbcenc  cdiJiallos  sS>  inceftato  feciiie  euftiDiecur  ?  Acqui  ^ 
inceftacovnustantdm  cafuseft ,  inquic  l.ah  intepato  iG.DMmrxtdtmsitc 
qttod  ccftamcntum  ab-  inicio  fucrit  nuUum  &  iniuftum  taccrepoccft  vt  idco 
magisabinteftaco fucccdatur, quam  fi cx pollfaAo  rupcum  irncunne  faftu 
pcoponcrccur.  Et  fan8  quiscrcdat  tcftatorem ,  qui  prudciuiiliir.o  conliiio 
hbiprouidcre  volueat \\\  vcru  qiiceucntum  tcftamencana:  &  lcgicimxfuc-' 
cemonisjcafum  al.quem  rcliclLUii  voliulfein  quonequecx  tcllaincnto,ne- 
quc  ab  inteltaco  volu;  icas  fua  cxitum  foitiri  pollcc?  Aut  (i  admittas  quod  ue? 
gaic  iion  poffis ,  id  ammo  agitafle  ceftatoceth  |yt  i%ilnoninem  cafijm  c6fig' 
kcecquis  paciacuc  U19  improbiciccumueniriftandafiquc  pnidentishoo^ 
nisGonfiiiun»,TC  pecindcrqluncas  eius  rupco  irricove  ta6b9ceftamencoi& 
l»feidac,acli  nnliam  pcnicnsm  cafum  fucccilionis  inceftaii  cautionem  adhi- 
bnif&r}  Sicen^  fk  vt  decerloris  conditionis  (it  voluncasceftacoris  qui  abt^ 
iticio  vtiliter  teftatus  cft ,  qukm  futura  ciTec  fi  perpcram  ac  contra  legcsc»-^ 
ftatus  fuUlec  Qnod  tamen  quam  abf  udum  lic  facilc  jcftiiRarc  po:elt  quiP 
quisracioncm  habere  veiit  pro  lurc.  Qiiare  ncchabcntinterpicicSjCcrra- 
c;matici  quod  pro  commcntitiahuiufmodidiftin6tionctuenJa  ,  cx^-rudcn.-' 
cum  refponfis  aut  Imperatorum  reraiptis  adi^ranc  ,aut  cx  ipfadci-.iq  ic  iu- 
ris  ratione  ,fed  nicnntur  (blaiUaferupoiora  vecbocum  obftnutfonequam  \\ 
ipfi  tam  fscpe  aiilsridete  ibleni^  cdmedam  cilm  cidere  non  deberent  Qwit, 
ecgo  fiifeflMmt n<lh  pn^iencis  auc  (uctiiicempacisverbo  vfos  fic ,  fid  infinm-' 
-UddcinMnico ,  puia  (i  dixeric  1^0/0  hoe  mtmm  teftamtntum  vtdm  ittn  ad^. 
mBtmmiVkoet  Bartofo  &c  interpredbus  pode  vcrbaillaiufficere  vt  isquo-' 
qoe  caHis  cuendx  ab  inteftaco  voluncaciscomprchcndancurquocetlamco-' 
tumabinitiovalidumcxpoftfad^odcllcric  valerc,  quoniam  verborum  (en-" 
fus  nuUius  ccrci  cempons  adiedlionc  finitus  hanc  intcrprctationem  &:  exten- 
fionem  focil^  paciatur.  Qmd  (i  daufula  fic  concq[>u  fucrit J$  tefiamentum  hoe 
vnleremnpotefli  Idem  j?4r/0/M/puut,quia,  inquic  vcrbum  ^ffr^exceniioum 
quoque  eltvcedam  ititoriifn  tempusconiprehendat.  Vcrumquerc^fiar' 
sMemillmncoiiasqiidn  pcoiamoeapi^  quodjcd^^ "  ^^^---^ 

Ciftancis  innlnncace  noiiftpiuinsi^tat  fic^ 
vc  ce^amtemm  ab  imelblo  defenclacar.  Sed  iioc  vnnro  mai^quod  non  id6^ 
admiccit  aliis  omnibus  canbu$,id  eft  quibufcunque  tandem  veiois  concepGl' 
fueric  dauAiia  cQdiciikris.Ncque  enim  vokicas  ceftaiiafispacicur,vt  hac  par-' 
teaiidttiilSi|^ciMlii6bc di  '/  '^is^i^^Si' 


^^f^hjf^Jj^nof^^t^  prxterito  ap4tre  ^tpiipUt^. 

j 

T  s,  non  di^b^catuc  quin  natopofthumo  qui  prxtencus  iuic  ruipjv 
papu:  teftan>eiuu;n  nuc  goft  ceilamentuni  natus  fucnt ,  liuc  pdO^. 
I^^ll^  mortpm  pattis  qui  eum.  i^I>icifus  erac  tn  pficeftace  >  itai^qufb 
.  .     iiue toiencer^  (iue  igpocan^  pczceciuispcopona^f^s.cuimcttiff^ 
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fide,co„,m.ao  re.liu.nda  e.  qu,  rert^r,e,,to  h!.ret!,S ,  t 
t. fil,us .,l.us  telUtons .a.u ..atus,  fed  etli  ..jpos aliufvci,  «adu ,,7/*^^ 
deoqu.  exuanws  h.cr,t  ...llitutas.  ll  modiVqu.uur/co.^y  tS^^ 
prr  mba  q»^  «,„  ptarfentu  tamam  tempor.s  Imt,  fede«ai^Eur,Iu,"i^ 
fal  e,«  pc,  ,u«rfretat.o,K.mad  ft,turu.,ui,«,ue  tep*puV«wd.  po£'f 
Portenore  vero  calu  negant  clat&l^  cod,c.lLs3uf"Sue  urvem 
vetb.s  co„c.pta  l,t  ta„ta„,  poterta.em  elfe  aebe.c.  ^d       .dTlcrr  a  «!^^^^ 
no.i  elTet .  poHhumu.„  de  guo  tertator  „o„  cog.tauit  abCSuccedt 
^.eo.,erevl^ohde,com,„,i  Qua.n.pu,„au?em«o,, defun:^^ 
CO„trar..im  (e„te.,t.a,„  qur  poftEun.um  .gnoranter  qu.ique  0.^1^1 '„ffi 
Je,comm.llo  puto  obrtr.ngit.f.  claufuUcod^c.lkr.^lon^Sr " 
fuw.. te„,pons  .non lohlm  veriorem  cire./cJ  et,a«,  tcccpt  o«m  «^^^ 

l^./>*.,.,. pragmat.asta,r,cn „oftt,smag.spkcctdiai„a,o  B„,.i, 
at,qu,or  hoc  .pfo  quJxl  fauet  filio  c,d<?„<iue  pofthumodcqrexcludT 
do  teltator  nullon.odo  cog,tatit.  Mouentu,  autem  cx  eo  pot,^^^,^  „  -^,^ 
c.lm  totus cft.du, claufX codx.ilanscx  tcftatonsc^^^^:  twtl 
dcat ,  qu,  vt,que  cam  claufulam  adf,c.be„do  .d  agcre  Sy,S^cfcf 
fcc  .ntcrtat.de  hcreitatefcnpto  h*,)ed.  refl.tuenda  rogaws^  S 

rl  r ' '"1"*"' ^(^'«"'  vSumatci^q'i'^ 
fum  tame,,  ,„<iu«,nt ,  euCnret  1,  prodclTbt  hered,  rcr.ptoad  cauHalS 

aT    P    ""^"^'T^f  P°'^hum.,m  dcV.opatc  nc^,™ 

tauic.     Pr,us  e.un,  cft  vt  dc  ea  pcrrona  cu.  fideicom.n.in  o„us  nt.ml 

g.  tur,co|t«Bm  l.tquam  vtc.  fidccom.n.irum  ,.,.u,-.aum  fu.lli 
poUit.,.  fitli  «n.m  ,g„..ta„u  pcrmdc  ac  fcM„ti  fide,co,n,nMnm,  &  dar^ 

h,  .c  r'lS'!;  ''^'"°'*'T''«'^°'^"'^''*''«»''"'«'^S>muame.,'L^^^ 
huc  rubd.rt..,guc..dum  ex,rt,mc„t ,  ao  l«ffs  raiptas  coteftamctlfljpd 
pottha,n,  agnatione  r„ptun,  tu.t ,  ex  tcrtato^sdcrccndcnubus  f,t,a„ 

1,  htexdcfcenJc„t,bus,hdc,comm.iru,„  pcierc  poffit  ex  cUufaU  cXlu? 

r../.„fecusnonpoffit.Cu.usrubd,rt,na.':,.sraLuiaaftcrt^^^^^^^ 
to  fauorab.1.0,  l.t,  fihus  quim  cxtrancus ,  &  d.g..ior  cmusgraui  U  ea  Z 
ttrprctat.oqu»  a  .uns  tat.one  m.nus  alwna  efli  v.dcatur :  iTcut  &  fauorabt 
^rert  fil,us.am n,.us.&  teftatoricogn.tus.q^atp porthu».vs™t^lm 
abcftvueftator.cog.„tusluerit.vtdeeopa«r«nu.dcm ^owT,  mlT 
mque d.ft.naK,  pler.fquc  placet .  an  ppfli.amus:4„orant^°Ki  ".'.'^ 
os  l.t  v,uoadhuc  tcuatore  qu.  tertamctun,  n,ut«e potge^t^^ncc  mu 
nt,  an  poft  mortero  teftatons.  aut  viuo  qu,d«m,  eo ,  rc4ua  tamRn  vt  „o„  ha- 
bucru  pater  lacu  tatcm  mutai.d,  tcllamc,  ti.  ,  ft..,re  caru  admittunt  polli 
daufiilam  cod.c.llatem  operari  contra  pofthu,„un,  et,an,  cxtta.,eoh,r.dc 
»&tuto  Q^l,  rt^jr.  no„  poffit  quu,iiltem  gcncraUtet  dc pofti.ua7o^ 
'".=""1«  ab.PI»ftato  gtauat«.„  patct  volueut  »qui  ciim  al,ud  jil 
^n«„tum  fi.cercpolTit,in  e6q;  pollhumum  abfquc  oncrcldc.comm.ffih^- 
ataere.  malu,t  tamen  dccedetc  cum  p  corc  tcft»il,e„to ,  rupto  qu>  Jem ,  rcd 
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fimcn  cliurulam  codiciHirum  Kabente :  non  itemii  teftaniencuro  mutaDf 
non  pocuic,  quia  non  poteft  capi  voldnUiis  conie^turaexeoqu6dt<fta- 
mentom  mutatum  non  ttt  ab  eo  qui  mutaic  non  potuit,uniet(i  niutadi  vo- 
lantacem  quam  maxiinc  habuei  it.  DiC^iiccz  tamen  coniediura  hxc  plerif. 
^ucexiltimaiitibus  patremfamilias  qui  telkamentum  nujcarc  pocuic,nec  vo- 
fuic ,  tant6  magis  hoc  ipfo  declaraile  intdlacum  velle  Cc  decederc ,  quippe 
cnm  rducritaut  tciredebuenc  t«ltamcntum  rupcum  clle  apeitamquc  viain 
legicimar  fucceflioni.       non  fol^m  liipradidas  omnes  diiti4i6tJoncs  (Tiper- 
uacuasfic  improbabilcs  circ  arbicror ,  Ici  &quqlbo:ieni  jpfam  ooofam  (i 
lure  tc  lcgibu5^non  ieccfprctum  nugis  agacur.  N  un  vt  taceanVquod  iani  fu- 
periore  captte  dirputaui  nihil  pvorfus  intcrellequibufnam  verbisconccpta 
lit  claufula  codiaHans,  an  i)s  qn^  prqfcps  dunuxat  ceinpus.an  qii^  etiam  fti- 
turum  dcmonftrent ,  mihi  Videntur  interpreccs  omncs  in  co  crrare ,  quod 
aliam  caullam  conilicuunc  codicjUaosctaofn^ » aliani  codjcillorumabin- 
tellatd  fcriptorum-  Si  cnim  prbponeres  nuUo  tidotcftamcntocodicillos 
tantum  ab  frttcftatofcoptM  ciic,  iilqjerogicum  legicimum  rucccllbrcm  vf 
hcredicaccm  Serhptohio'fefticuccet,<ic  fubindc  poll  pacris  mortcm  natuirt 
pofthumum  qucni  ttftitor  codic41orum  tcmpore  ignoraticrac ,  non  puto 
cllc  ex  intcrprccibiis  aut  pragmaticis  'qui  ncgarc  aulit ,  obligatum  excodi- 
ciWis  pofthumum  vt  fideicomiruHum  pr^llarcccncacurquodaliusqiuljbct 
inwftaci  fuccein^r  praeftare  ccnerctur.   Id  cnim  eft  quodelcga  ^tcr  Paului 
fcribit  trt  l./th  tnte/^MtiiiG^  D.  de  tur.c^teiU.  Ab  intcllato  fa^s  codicill  s  reli- 
6^a  debere^um  qu!  poftea  qaoquc  n*cus'fits&  quicunqiic  ab  intclbco  fuc 
ceflcrit  codicillos  locum  habere,  quoKiaiii,inquit,ab  mccftato  vnus  taiitiim 
cafus  eft,  nec  ag  utioMc  pofthumi  codicilloseuanuille  dici j>otcft.  Senfus  eft 
muicu  rcfcrrc  hac  partc  an  teftamentuin  aljqiiod  fadum  <ic,  necnc.  Tefta- 
mento  cnim  fado  duplex  cafus  cft ,  Vnus  li  teftamentum  &i  vircs  &  clfcdu 
habeat,&cx  teftamenco  fuccedacur.Alcer  (i  ccftaincnto  vel  iniufto,vcl  rupto 
jkit  irrico  poftei  fa6lo  perinde  fucccdacur  ab  inteftaco,  acfi  ceftamentum  pc- 
hfttts  nullum  fediim  tuiilet  .Proinde  quiin  ptiorem  cafum  vocatus  aut  one- 
rattus  fuic,non  ftacim  con/equens  eftvt  maltcrum  quoque  vel  vocatus vcl 
orieitWus  intelligatur.  Nihil  enim  communc  habet  voluntas  teftati  cum  vo- 
Itintate  inteftati ,  ficuci  ncccaufla  ceftamenunxhcredicatiscum  legitinia 
futJcefnonc.Accum  dcceditquis  ab  inteftato,  vnus  c4cilm  cafuscft ,  nec  ficri 
jjdtcft  vt  vcl  exteftamento ,  vcl  magis  miniilve  ab  inteftato  fuccedatur.  Iti- 
cjiiefruftraqurrasquifnam  ille  fit  qui  abintcftaco(uccedii,  an  filins  iam  na- 
Cii$,an pofthumus,  ah  alius  agnacus  cognatiifve ,  Aut  an  is  quem  teftator  fibi 
fucceU  unJfrn  fci^crit,an  qnem  ilgnoiaucrit ,  &de  quo  cogitue  non  potucriti 
QiUcnncjuc  enim  ille  (»<  qni  it<>  inteftato  faccedit.codcm  lure  fuccedit,  le- 
gitnnurquefucceHbreft,^'quidcm  exvoluntacc  tcftatoris  qui  ficuthcte- 
dem  ab  inteftatotiabcre diiinimodd  voluit ,  ita  de  omnibus  iis  proculdubio 
cogitauitquibiK  lcxheredjtatem  dclaturaeftct,  nccdehoc  autillo  cogitan- 
dtim  habuit  a\rn  ad tauftam  fucceifionis  intcftaci  nihil  pcrtinucrit  an  hic 
Autillead  fiiccedendum  jMxJkimior  futurus  elTec.  Nequefancvlloiuris  loco 
rt^ias  prodcnteS-^hanc  dflWndbonem  ddmittere  ,  An  is  ^  inteftaro 
fnccedat  qucm't«ftator  fuccefturunifperjait,analius,Tfi'fi  ciim  agitnr de 

'  fideicom- 
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-  VDECAD.  XX.    ER,ROR    VIT.  , 
fideicommiflk  abco  nommatim  reli<f:bs  ,qui  codicillorum  tcmpore  fuc<eC- 
lurusciedcbacur.vtin  lp€nu/t.  D.     imxoduili.  l.  cumpMter-jy^.ckm  e^ifti- 
m4r4t.4eieg4t.x.  At  lupto  ccrtamentopcr  prarteriti  poilhumi  natiuicatem 
geucralKCt  &  jndiibinfe  valcre  omnuqua:  i  Jcgicimo  hercdc  priftan  pa- 
ccrvoluit,&  a  poflhamopcrindc  acquc  abaiioquohbcthcrcdeprarllanda 
cttc  apcrtc  fcnptum  eit  in  l.generaluer  i^.§.ex.fepamen.  DJe fideic.  Uert^ 
ica  vt  profenccntia  noftra  adacrfus.commcntiuas  illas  intci^recum  &  prae- 
macicocum  dilbnd^ioncs  nihjl  fcribi  pocucrit  apcrtius.  Traaatemmco 
loco  Vlpianus  non  dc  codicillw  ab  mtcftaco' fadis ,  fcd  quod  adrcm  no- 
lliam  magis  pcroacc  dc  codicjUari  ciaufiiJa  adcripcain  cclUmcnto,quod 
pofthuuii  pr^ctctici  ^goauonc  rupcum  proponcbacur.-vcincclligmmscon- 
ira  quam  incerprccesA  ptagmacici  noftri  Icnuanc ,  nihil  inccr  hoc  ca/lisin- 
tcrcllc.   Nam  qui  in  ccftamenco  adfcnbic  claufulam  codic»llarem,liccc  non 
ea  priiniim  mcncc  fic  vt  inccftacus  moriacur ,  quia  tamcn  coguat  ficn  aliquo 
cafujautaiiquadc  cauila polTc vc  faaacexicum  inccftati,  prouidec  cuam 
quancum  poccft  in  vcrunquc  cuencum  .vtctiamfiinccftacocum  moricoit- 
«ngercc,  voluntas  camen  cius  cffcClum  foruatur.  Eum  fciliccc  ipfum ,  qucm 
fbnirccur  finulloteftamcncofa^ocodicilh»  duntaxac  jibinccftaco  /cripcis 
iudiciumfuum  apcruiiret.   Itaquc  non  minuiridiculumeftdiccrcpatrem 
qm  dc  inccftaci  fucceffione  cogicauit  cum  claufuiam  codiciliarcm  adfcribe- 
rec ,  non  cogitalle  dc  pofthumo  qucm  cum  ignorabac ,  quam  Ci  quis  idipfum 
djcercc  co  cafu  quo  ccftanicncum  nullum  faSum  fuillcc.  CogicauJC  enim  de  . 
habcndo  co  herede  qucm  lex  datura  fibi  cflet ,  quifquis  candem  illc  forec ,  & 
con/cqucnccr  de  polthumo  fi  quem  vnquam  fibi  aenafa  concingcrec ,  a:quc 
ac  dc  alio  quolibcc.  Vcrjus  gitureft  quodnosvoTumusclauAiiamcodial» 
larem  quibulcunquc  vcrbis  conccptam  non  mimis  sfficcrf  pofthumom  fiiic 
fc:enccr,linc]gnorantcr  prxtcricum,quam  alium  (lucmlibec  inccftati  fuccef- 
forem,fiuc  filuis  (iuccxtraneustcftamcnto  hcrcs  lcripct«fic  ,qui  tanquam 
ex  fidcicommitro  hereditatcm  fibi  abintcftato  rcftitui  poftulet.    Quod  au- 
lcm  quic^am  rcmcdij  &  .Tquifiinii  tcmpcramcnti  ioco  induxcrunt,  vt  poft- 
humus  ignorantcr  prxtcriius  fidcicommiiTo  quidem  obftridus  inteiJiga- 
tur,  fcd  tanien  dupJiccm  porcioncm  ex  fiv^cicommi/Ib  dcuaiiac^fcilicec  lcgi- 
iimam&  trcbclhanicam ,  inuico  incptius  cft.  Coii/cntiunt  cnim  intcrpretcs 
^  P^^$n)xid  quotquot  func  ,  fidcicommiftum ,  huiufmodi  quod  cx  vi  clau- 
fulx  codiciilaris  ^  legitimo  fttcccilArc  datum  incclljgitur  purum  cfie  non  m 
diem  aut  conditionaJe.  Cui  confirqucns  cft  cx  iifdcm  incerprccum  craditio- 
nibus  vc  duplex  detra^io  fitri  non  debcac ,  fed  Icgitimac  foiius :  quod  vtrun- 
que  probatur  optim^  cx  i^.^.y  D.  de  tur.codictl/.  De  quo  quia  iam  faus  mul- 
U  &  ex  profcilb  rcrjpfimusinfupcrioribu$,Z)rf4<i#u.r<jj^.7.  hic  no!T  repe- 
leoius.  Hoc  tamcn  addcmus,ncutieorumIcncentiam  nonptobamus  qui 
duphcem  illaiu  dctractionc m  vlio  cafii  admittunt,  ita  non  pofic  nos  non 
probare  ,quod  quidam  adnotarunt ,  multo minib  poftc  liuic.duplici  detra- 
(honi  iocum  ficrifiisqui  prsetcritus  fliic  cantumdcm  conlcquacur  ab  in- 
lcftaco ,  auc  etiam  plus  quJim  cx  lcgiuma?  &  crcbciiianicar  dctra<ihonc  con- 
ic^cus  ellct.    Qnod  ctii  in  pofthumo  primi  gradus  ignorantcf,pra;tcnt9 
cdtmgcre  no  ppteit,t'acii^  6»m6  contingat  in  poftliumo  leciidi  gradus,s^icd,- 
que  in  ncpocc  ii  naco  cSporc  ccftamcnu ,  lcd  qui  poftca  prifnu  ii}  aui^m  jiiji 
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gradum  teneie  cGCpcnc  cjnem  tctiamenti  tcmpoic  noiueiiebat  Finge  p»; 
u  •nihimiliai  c\\m<luos  liberos  habeiet  Titium  &  Scnipconium',cos  cx  inap- 
q^al  bus  potcio  -ibus  !-.(tituifle,  Tiiium  ck  befle^Senipronmm  ex  triehw. 
auc  vtrnmque  quidem  cx  femille/cd  pr^degausj  icioad  i>cHcm  vfquc^Scm- 
piooioa  ;cem  non  nili  ad  cricnLem  rcl.ais.Ncpotes  vei6  quos  c\  Sempro- 
n)ofil.o,vcliamtamhabcbat,vcl  habLtc  abquando  potcrat,huc  conlultb. 
/TuV  !err  >rant.r  pritciiiH^nec  eo  miniis  wmcn  ciaufulam  codicilbrcm  ad- 
rcr'phrie.Sipofttr,odumScmproniusvmopatie  detcdat  riipcritiiibus  Ubc 
ris'/  cnio  dubrt ^t,qum  quafi  agiiaaonc  Aii  herodis  celtamentam  ruptum  lit, 
ob*tiojl  inkfcucosex  prjcfaipco  legi4  Veliei  ncpotes.'qiio$  tairen  projkcr 
clrjrulA  ctKlicillarem  haben  oporteaCpro  rogatisvi  h?ccditacem  quam  ab 
imeitato  percipiutTitiopacruordtitwantmre  iidejcoivmilTi.  Neque  cnim 
mehoris  hacparteconditioniseilc  poflunt.quam  pol^humus  prrtcricus .'- 
cTjiori'  iter,cum  Sc  ipfl  pofthatnofum  lococllc  dicaium  >n  l.foJihumoruniM,. 
Z)     iniiifi.rupr.Scd  ati  coiam'pattisfami!ias  heredicatcin  rcrtituencrlntn- 
pretcsne^ant,RedVcncan  fccnsVidcbimus  in  rcquentibus.Ei-go  (i  imcrprc- 
ribtntredimu^camfolam  prtrcibncin  Tirio  pacvuoncpoces  rcllituetexqua 
Tttiusfa?rat'inftteus.lta  HetYttri^tftn  m  quoSempronius  patcp  fcnpcoJ 
cracrcTiincrilinnct^prwndecx  portiiWfe  Titio  rcibtuCMJk  quicquam  dedu- 
cancquiaquodcx-pe^fonaSempronijpatris  fui  ab  inccftato  j^cipiunt,ad 
tnetucm  vrque  primj  afTisprquat  feniiirem  bcflis  reaitucndi  TiVio,qui  femis 
ahoqui  ncpotib*  pro  legitima&  trebcllianica  deberctur.Proir.denihilcaBi- 
fap  clt  cur  doplcx  ilh  dccraaio  ncpocibus  hoc  cafu  permicccnda  <ic,in  cogac 
cumincerprccibusfcntio.Scd  quod  voluc  nullamprorfus  dciraanonem  hen 
nefalcith'rcqu.dcm,&:  vtloquuntnr.trebcUianicaMurc  mihi  a-q«c  non  pru« 
j^atur.Et  dc  eo  ncfcis  pauli  diftindVius  tradandum  el\. 


'  E  R  R  O  R  O  C  T  A  V  V  S. 

De  it*re  i^brbfcenii  ferdai^Um  eodiHIIarem  in  vtm  fideicommiftjde' 
femiend0,CHm  poRhtimw  aut  aUiu  exfuU  hertdihMtUiuf^ 
■  •  tmtfite ^adusfrMmtusfHtt.  • 

Am  diximusnihilintereilecum dc claufulx  codicillaris  vi^' 
p6tcftatcqua:ritur,anpo|thumus,aii  aliui  cxfuis  hcredibus 
'  hneprimi,tiucfecundi,autctiam  vlterioris  gradas  igi^ofj"' 
*^pr*tx?ritusproponatttenTiiquo<l  difticilmseft,vt<le  »w 
-ir.i»^^-' ^•^■i^cpdte  lam  ilatb hort  cogicauerit teftator  falpem in  genc* 
re,q('tatii*vt'  dd6'offihiimo,dc  quo  fortaffltitellamenti  tempore  nihikiumfpc- 
rabitScd't^iriier}^eft  varis  d^-caurtis  fimilj^rep  contingere  vt  ncc  de  iisjco- 
gic3tjctfcqui^3W'tl^  nati  fnetiir.t.Finge  natos  in  nlia  jwouincia,  aucctiim 
in domo ipfatefetor-s abiciuefortalTis &: ignorante pattCiVt in  LTnmi^i^- 
^XMCiusJy.dehhtr.^pijfihumFxx^^^i-iriVLOix.^^  fnerat  inltJtu- 

tui,^tftfcerftitcriVcxeo  nepotem  "^taetelsium,de  quo  inftkuci>do,vel-o*f- 
re/!ind?iiu^'ridift(5gitaiierat,quih  ^i*i3  i*gteire-  debueRi?,t^i 
liij^ntfc\p*tt<?rtltltf  ;vtm  eafi*<!cie-^ufto^\l%ipe*io9S  capitt^firemCfitt«W^ 
nnis.His  fana  i:alibus,&:  alijs,fi  qui  funt  limilci,  non  aiia  tatio  habcri  pow 
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B^at^i?|>ous  iim  naci.quam  pofthumi  ignoiantcrprarteriti,fcmp^rquc  & 
indiftindi^  vcrum  cft  daufulam  codiciliaremquiburcumqnc  vcibisconcc- 
ptani  faccrc  debcrc,  vt  qufquis  ab  intctlato  fiiccedicde  heicditacc  tanquam 
cx  Hdcicoinmirro  rcllitucnda  rogatus  intellfgacur.  Sed  clcgjns  dubitacro  ilU 
efl,quam  nos fjpcriorc capitc accigiinus,  An  hcri  vllocalupofTic,  vcineto* 
tam  ncrcditaccm  auc  lcgftima  portioncm  fuam  rcfticuac  is  ,  qui  prxtcr  (pcm 
&  voluncacem  tcftatoris  fuccedft  ab  intcftaco.  Spcdes  qnanj  fuj)criorc  capi- 
tt  cra£kAbamus,in  hancrS  omniai"n  accommodacillima  elt.Pone  pacrcm  qui 
duos  hab^bac  filios  Titium8cS-nnjiroMium,&  cxSempronioiamnaio$ne- 
potc5(quamquam  ctfi  poftca  nati 'finedummodh  viuo  auo  concepti,nihiI  re- 
t-crt}Tiuum  hcrcdcm  inftituillc  cr  ftmiffc  adfcnptis  ci  amplifnmisprxlegj^ 
tis,autctiam,vc  poj>(?bamus  Ci  volcs,cx  bcllc,  Sempronium  ex  rdiqua  hered*- 
tatc,ncpoce$  ver6  ex  Seitipronio  prxceriifle :  adiefta  camcn  ctaufula  codicil- 
lari  rogatlfquc  per  cam  legicimis  fucccftbribus.vcvoluniatcm  fuam  abliitc- 
ftacoquoque  tuercntur:hibindc  morcuum  Sempronium  viuo  adhucpatre 
bbenlquefuis  fjpcrftitibus.  Conftatruptum  cllc  tcftamcntum  ciuafi  agna- 
tionc,auc,quod  idcm  cft,  fucccflionc  fui  neredis.  Proii^de  ab  intcftato  dnwdi 
hercditatcin  cxfcmiilibus  intcrTitiHm  patruum  &:  hbctosScmpronij,ica  ca- 
nicn  vcpiopccr  adiedam  da  ifulam  codicillatem  ccnfeancurrc  g.iu  ncpotes 
illi cxScmpronio dcrcftitucnda Ticio heredicatc,  quxrimus  an  lotum illum 
fcmiirem  qucm  inani  hercditacc  ab  mccftato  pcrcipiunt ,  rcftituerc  dcbcant, 
aii  ver6  cam  duntaxacportioncm  ciuam  habituruscrat  Titiuscx  tcftamcnto, 
fiScmpionio&au:c,  codcmqiic  cohercdc  fupcrftitc  tcftamentum valuinec, 
iiccruptumvnquamtiiiirec.  Qu^ftioincocft^an  lus  adcrciccndi  quod  Ti- 
tius  habiturus  fuit  fatrc  ablunciice.&  teftamcnto  fubliftcntc ,  faluum  ei  cfte 
dcbeat  iurc  fidcicommifTi  ab  intcftato  pracftandi ,  non  fccus  acfi  folus Titius 
hcrcs  infticutusfuiirec  .Scmproniofracrc  cxhcrcdaco.  lusenim  adcrcfccndi 
fadt  vt  qui  cx  partc  tantum  hercs  fcriptus  cft  dato  cohcrcdc  ,  cx  toto  allc 
fcriptusintcnigaturcohercde  feabftincntc  aut  rcpudiante.  Pragma:idno- 
ftri  putancnoncirecogendos  Scmproni,  libcros  vtpatruoquicqujm  rcfti- 
tuanc  fupra  cam  portionem  qua:  tefftamento  rdidVa  cft,hac  vna  moti  rationc 
qaWius  adcrcfccndi  nonpoffit  compctcrecx  tcftamcnto  quod  agnationc 
iut  cniafi  acniuone  rupcum  c(l ,  non  magis  quam  Cx  ab  inmo  nullu  &  iniu- 
ihjni faJirct  Sic cnim  vulgb  noftri  ad  Auth.ex caujf^  C.iUhhtr.^xrtr.  quos 
refcrc,&  fcquitur  lulms  Clarus  in  §.tefiumentHm  cjHtfi.A,C.verf^  h^cconclH- 
fto  &qHtn  s  €7-^4-  Egocontra  fcnuo.  Namctiinonncgoiusadcrefccndi 
ex  tcftamcnto  nuUo  &  iniufto,aut  rupto  irntovc  fado  compctcre  nullomo- ; 
do  polfcqaia  appcndix qu^dam  cft  piaccc^cnus  inftituuonis.  Inftitutioncs 
autcmotnncs  corruunt  etiam  poftluftimaniconftituuonem,dcquain  ^/i?. 
Anth  exedHfia.Vidctc  camcn  non  pollum  cur  116  euam  ab  intcftato  faluum 
eircdcbcatiurefideicommiffi,  pcrindc  a^rcliquaomnis  voluntastcftatoris, 
ncalioQtticucniat  vt  voluntatis  aut  cUufulac  codiallaris  diuiiioinJucatur: 
auodvirumqucfancpcrabfurdum  cftbt.  OaufuU  ,  umcodicillaris  tacitvt 
volttnusteftatoijs,qu2 fupremis  tabuiis dccUrataeifeaura  habcrecx  tcfta- 
mcnto  non  potuit,defendatur  ab  intcft  ato  quaniu  ficri  potcft  lurc  fideicom- 
mifli  /  ?  U  t'^»ficmntHr.%.D.de  t«r.codiC$U.  l.gfneraUter  14.  $.  ex  teflamfnto, 
D  dcGUuMbertMcmi  ius  adcrcfcendi  quod  l  gis  potcltaic  incct  cohcrcdcs 
inducitur,pendctprocaldubio&  ptofiafcitui  cx  tacicatenacoris  voluntatc. 
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ctim  n  hil  aliud  Cit  nifi  uciu  qui'dam  fubl\icucio ,  vc  elegancer  fciipcum  cft 
mLfiTttio  (n,^.lHJianus.dcUgdt.x.Q^dm  ergo  pcr codicillarem claufulam 
con^eruabicun-Nam  &  li  poncres  Ticiuni  &  Scmpronium  fracreseofilcmque 
coheredcsin  cafum  vulgarem  inuitem  fubiticucos,  vcique  facendum  ellcc 
claufuU  codicillaris  eara  vim  fore,  vc  fubllicucioneui  iUa  vulgaic  qua*  nihil 
nili  fecunda  infticucio  eft,permde  ac  piimam  nifticucionem  m  fideicommil- 
Cv  caulTam  deduceret.  Ncque  cnim  noc  iUo  difficilius  eft.  Quod  vero  icfcrc 
.ciim  agitur  de  conferuanda  quoquomodo  volutuace  ceftacoris ,  an  fubi^icu- 
tiocxprcfla  llcan  cacica  ,quandoquidem  vcraque eftcx  ceftacoriiiudicio,  vt 
diximus,&:  vohmcacciPragmaticorum  cixor  hac  jn  quiftionc  cx  co  nafciuir, 
quod  non  diftingunc  auxihum  luftinianei  conlbcucionis,  dc  qua  in  d,AMth. 
txcaujfayS^i  auxiUo  claufulxcodiallaiis,  quafi  vcriufque  bcncficio&:  lcgata 
&  ftdcicommilfaeodcm  modo  confcruencur.  Nccanimaducrcuntqiiod  r.os 
fupra  docuimusf4^.  5.  in  eo  hj:c  auxilia  diffcrrc ,  quiKl  pcr  luftiniani  lcgcm 
rupcovcl  irrico  fad^o  ceftamenco  cx  caulfacxhcredacionis  vel  pricerici(»ni$ 
conlcruancur  lcg  aca  &:  fidcicommilla  canquam  cx  tcftamcnto,pcr  claufulam 
veri codicjllarcm  ab  mtcftaco.'  iccm  quod  luftmiani  conlticucio ad  prartcii- 
tion^  paccrnam  rnl  pcitinct,claufula  veib  codicillaris  cum  nonnifi  m  cucn- 
tum  fucceflionis  inceftaci  adfcribacur ,  xqu^  omni  cafu  locum  habec  ncc  di- 
ftin^lio  nccclfaria  eft,qua  de  caulla  inccftaci  fucccffio  dcfcra  tur.Fatcor  quod 
inccrpreccs  volunc  ruptOjVel  irrico  fa(5to  ccftamcnto  ex  caulla  cxheredationis 
vcl  praEtcritionis  quar  pro  cxheredatione  habeatur,ficut  inftj  tutiones  omrcs, 
ita&  fubfticucionesdirc^as  comicrc  &:  confequcnccr  ius  quoque  adcrclc6- 
di.  Ncc  abud  luris  cite ,  quimmo  idcm  mulco  magis  proban  dum  fi  ex  caulla 
prqcericionis  paccrnac  teftamcntum  nullum  ab  inicio  iniufWmque  ptopo- 
natur.  Sed  adlcripca  claufula  codicillari  qux  cotam  dcfunfti  voluncatc  ab  in- 
teftato  iurc  fideKommi/ricucacur,negoidem  iuris  confticuidebcrc.  Quid 
enim  .ictmctdiccrc  teftamentum  nullum  eile  aut  ruptum  aut  irricum,vcad- 
crefccndi  iusexcludamus,cum  dc  ccftacoris  voluncate  non  ex  teftamfnto,fcd 
ab  mccftaco  tuenda  difputanius.'*  Igicur  m  propolica  Ij>cciediccndu  cft  ccfta- 
loris  ncpotcs  cx Sempronio  rogatos  videri  vc  eam  quoquc  portioncm  cx  qua 
Sempronius  patcr  flierat  inftitutus  Titio  patruo relticuanc  cx  caulla  fidcJCo- 
mi(7i,falua  camcn  falcidia,id  cft  ca  portionc  qua:  ex  Trebelhano  Scnatufcon- 
fulto reuncri  poceft  quarta  fcilic^t  lcminis  reftitucudi. 


ERROR  NONVS. 
De  dilhnEhone  fil^fctenter  (*r  i^naranterprMterits  fMM  Mgit$fr  de legstii(fr fi- 
diicomrmfi$t  ex  teflnmertto  ^  iufimJeie  C9nfenumdi4.  t 

■  ■  ■■■ . . 

V  A  M  diftin£fcionemrup.radiximusa  Bartoto  c^tetii^  inw- 
prctibus  &  pragmaucis  adhiberi  foLtam  eile,  ci)m  de  volun- 
tatetcftatoris  pcrdauful*codiallarem  dcfendddaqu^ncur, 
fiKo  fiuc  iam  nato ,  fiue  pofthumo  pr^tento ,  nimirum  fcicn- 
t(frne  ftt  pnrteritus  an  ignoranter,candfi  ilLipfi  adhib^tcuffi 
agicuf  deleg.itis&  fideicommiflis  confcruandis  ex  tcftamcnto  per  luftinia- 
ni  conftituuonem  nouellam  n^  cui  riioluseft,  Vtcumde  0f>pellAt.eogntft. 
yatiud  ^uo^e  captfHhtm.  vUde  fumpca  cft  yiiak  ex  eaugA  CcLde  libert.frii-\ 
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ifiPrtr.Nam  fifilius(iuc  iam  natus,!  juc  pofthumu«  pcrtcricuslltiracntc»nog^ 
dubiwnc  quin  locus  iic  con(t»tutioju  quidem  indiihnaciiddlliucp^^J 
tcrna,  <iuc matcriu prxtcriao cflc proponnatur.  Scd li  abignoranteiiecaw, 
coDfcruari  dcbcrcicgau&:  bdcicommiiraqualiqujrvcriiunilelic  nonhijT-  ■ 
fc  parciucmrclidurumiidc  filioau:  polthumoqucm  pr^tcrat ,  cogJtariet»., 
Beiugnc  namque,  inquiunt ,  dc  parcntuni  erga  l;bcro$  voluntatequantu  ficUf 
potdt  lcmper  /ufpicandum,^'  pr.ifuincndu  ei\ ,  nc  patcr  .;ut  maccr  fiim  vcti 
auus  ncpoccm  facile  onci arc  voluiilc cxillimetur.  rationc  moci  plctif.; 

quc  ctiam  ex  ns  quibus  fupradida  diftmaio  minusplacct ,  fatcntur  camc«v 
non  dcbcrc  filium  prrtcritum  ea  legata  ,  qu^  tam  ampla  iint ,  vc vcruimili-jc 
tcrnonfncrittcllatorcarciidurus  ,  li dchbciis , quosprartcrut.cogitallct.  t 
Scd  quam  fic  incpca  nuiiiufquc  momcnti  ea  djlbnaio,ex  illo  apparet ,  quod, 
vt  a  nobis  fupri  difpuutum  probacumqv  eft,  luftiniani  conftitutio  adpr^cc-; 
ntjoncm  pacernam  nihil  pertinct,  fcd  ad  eam  tantiim  qu^  a  ir.atrc  fada  fic;  J 
autabaliishuiufmodipcrfoius  ,  quarum  prqteritiohabendalitproexhcrc- 
dationc.   Id  cnim .  fi  ita ,  vt ccrtc  cft  ,  fat  ommno  confcqucns,vt  in  hiuo-  , 
rcm  rilij ,  qui  pro cxhercdato  habcci  debeat ,  inccrprctatio  fauorabjii^ capi) 
nonpoflit,  qiiali  non  Fucrit  macer  faiium  prqtentum  tot  legacisA:  fideicom- 1 
ttutTis  gr.iuacura,fi  eu  llbi  fijturum  fuccellbrem  fpcralfet.  Quidni  enim  cre- ' 
damusmulto  magisabcofailfclcgacuram  autridcicoinilluram  qucexhc- 
rcdaueritautpro  exhcredatohabuau.^Siqujdeni  longe  plusekheieditatem  \  • 
intotamadimerc,qujinii-gatisaut  fideicounniiHs  dclibare  :  necquiexiic- ' 
rcdatus  cft  aucpro  cxhcrcuaco  liabcndus  taiiorc  vlio  dignus  vidcri  poicft » 
ad  hujufinodi  mccrprctationcm  extorouendam.  Atque  hoc  quidem  expe^li- , 
tilTimum  cft,apud  jpfos  qncxjue,  ni  fallor,  intcrpietes ,  habciquc  nacuvaicml 
intclleclu  l\  dc  cxprclla  cxhciedarionc  tra<n:etur,fiuc  a  patre  iiuc  a  matre  fa-  \ 
<Jb  pcoponatur.   Scd  in  filio  prxterito  djfficilnis  id  admitci  pollc  crcdicur,  • 
qu6d  iio  tam  cx  ceftantis  macns  voluncace , quam  cx  Icgc proexhercdaro ha- ,, 
bcatnr.ciim  is  dl  dc  quo  macer  cdlamcnti  cemporc  non  cogicauit:  largc  Ici- 
lacctfumptoexheredationisnomincpro  exciufaonc  ilims  qui  nciyic  inftitu- 
tusfuir,ncqucvcrbts  cxprcllisaut  cxtacita  ccltautisvoluntateexlittedacus.; 
In  quo  tamcn  <i  quid  mci  iudicii  cft  ,  tanto  apertiiU &  interpretcs  &  piag-^i 
niatici  Calhintur ,  quantb  rubtiliorcs  vidcri volunt.   Pouus  cnim  ilUcatio 
oinationc  probarcnt  fiiium  a  n.atre  ignorantc  practeritum  proexhcredato 
habcr/ non  oportere,quam cfficcrc poflinc ,  vcproexheicdaco  habitus  lcga- 
ta  &c  fideicommifta  non  dcbeat,quar  rclida  funt  ab  inftituto.  Nam  (i  i$  quo- 
que  quem  matcrcam  dilcxit,vt  hercde  eum  infticucnc ,  finc  fil.us  is  Hiic,  liuc 
cxtraneus  legaca  omnia&  fideicominiHa,  co  cdlamc^co  rcLda  dcbiturus 
fuitlitcftamcntumruptumiriicutnve  6iClumnon  fuifiet,qua  fronceob-T 
iccro , negarcponic is qui  ^ pro cxhercdato  habcnuum  eflc  intcliigit , cao- 
imualcdcbcic  cxhiiattjis  voluntate  quar  inftitutusdebuillct  ?  Dico  ex  matrts 
•bclMnt^e^qxioninxn  cx  vcra  rcdaquc  iuris  rationc polfet  fane  contcndcrc  lu- 
hilicdebcreexeoteftamciitoquQdruptum  iiritumvc  fadumcft  ,  filufti- 
niani  noaa  confticutio  nd  obftarct^  ciim  iuiuftiniai:o  placucrit.vt  quam 
uis  ropto  cx  caufacxhcredatioris  vcl  prTtcritionis ,  irritovc  faclo  tel^amen- 
to,lcgata  nihilomjnus&  fideicommiil.i  omma  conferuentur^  nihii  fupcreft 
quod  BiSx  ignorater  amawcprsctetitum  abiioc  oncre  immunc  prxftarepof 
lit^nifi  ii  obceudac  o&.cam  fuJilc  matris  voiuii.c3,re,qua'deco  i}6  cogitauetit, 
■*     .  li    jj  ' 
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Hoc  verbeft  quod  cgo  ferrc  iion  poirum  ,  vt  fe  luheat  pro  exonerato  qui  lc  ! 
vcl  inuituni  fcK  habcndum  procxheredato.lllud  ei.iiim  mult6  minilsdio  pp-i  > 
tert  ex prxtentionctgnocantci  ta£ka conicdciram  voluntatis  fumi  dcbcre vt;  ' 
habeatur  potius  pro  nillituto.  Nullo  (icjuidcm  cafu  rcperias  tilium  a  matre)  ' 
praeterituni  pro  uiltitiito  habendum  cilc ,  prxtcrqu^m  in  fpcuc  iUa  fingu-»»  ' 
lari  /.}.C.  ^  fnofj^.re^am.c[ux  proculdubio nouum  ius  facit,  Jmperatorij re-  i 
fcripti  autoritaccnon  miuus  quam  cuidcntirtimareiffquitate  lubiuxum.  l 
Qiyscrlim  prudencucitra cam  conllitutionf  lic refpondcrc potuillct?  Ciinj  \ 
veto  Imperacores  qCioriim  ea  lcx  eft  ad  conicaiandi  tcftamcnti  fauore  relpc-  i 
xerint  jwjtiusquim  ad  pcrlonam  filij  prstermxui  vtjque  comodiusellct ab  i 
inteftato  fuccedcre  rupto  pcr  qucrelam  tcftamento-,  vt docuimus  /#^.    Con^i  i 
teS^.ca^.i^.  apparet  necoquidcmcafuquofiliusprfftcritushabcaturproiniti  i 
luto  irnmunem  cum  clle  ab  onere  prxftandoru  legitorum  &:  fideicommidb»  • 
ru  ab  inftituto  reli^orum.  EHet  enim  id  multo  abfurdius  &  inquius ,  fubfi-i  i 
i^ente  tcftam6to  corruere  legata  &  hdeiconiiila  quaiin  eo  ccli^a  fuittjquam  i 
quod  in  contrarium  lulhnianusconlticuit^/^?.  Nouell.wy  vt  ruptovcl  inito  J 
faCjo  teftamento  cx  caufta  cxhcrcdauonis  vcl  pra'tcriuonJs,  qua:  pro  exhetc-  \ 
datione  fit. Icgata  nihilommus  &:  fideicoiimiilia  conferuentur.  QiK^d  fi  fiiius  i 
prxteritus  tum  etiam  alm  pro  inftituto  habetur  ea  omnia  debct  quar  tclta-  i 
meiito  relida  funt,  licetdeeo  niaccr  teftamcnti  rcmpore  non  cogiiauent,  I 
quantc)  magis  ca  debebit  filius  qui  proptcr  pr^tcriuonem  quantumuis  igno-  | 
ranter  fadiam  habendus^llt  pro  cxhcrcdatorNimmim  li,  vt  dixi,  no  tam  Juris  I 
racionem  quam  matris  m cnt6  fihique  tauor6  relpicias.Ncquc  enim  dici  po^  i 
teft  tam  benignc  pracfumendu  elle  de  voluntate  matris  erga  filiu  qui  pro cx-  i 
heredato  habetur,vt  euro  muuisoncratu  voluifte  exiftjmetnr,qiiam  h  proin 
ftituto  haberetur,  c^tcris  paribus,  id  eil  pr^teritione  in  vtroqiic  cafu  ignora- 
ter  fadla.  lllud  certc  dici  non  potcll  fiiium  a  matrc  ignoranter  prqteritu ,  ne- 
que  pro  inftituto  noqaepro  exhcredato,fed  pro  prqtcnto  habendu  clTc.Nam 
licet  in  eo  diucifum  lus  lit  patris&:  matris,qubd  non  ficut  pater,ita  &:  mater 
nominatintfi^iuinftituerevclexhercdare  cogJturjquiaftKmin^non  habcnt 
fuos  here<les .'non  tamen  vfq^ iadeb  matribus  mduUu  eft,vt  liberos  ncquein-  I 
ibtuorc  neq"»  exhcredare  cogantur.Cur  cnim  matrcs,  qu^  &:  paretes  funt  ei- 
trafieis  otvmino  fimiles  faciimus?  Alioqui  nec  fcrcndu  cllct,vi  dc  incfficiofo 
matris teftamento  quaeri  polTct  filius  pr^tcritus,fi  pr^teritus  pro  practerito  ha  j 
beri,  nec  omnimodo  aut  inftitui  aut exheredari  dcberet.  Non  cmm  alio  iure 
querela  filio   matre  pra-terito  accTimodatur,  quam  qu.ifi  imincrcnter  exhc- 
redato,&  eo  colore  tanqu4  furiofa,nec  ian^  mcntis  fiacrit  n-atcr  quac  filiu  in-  ' 
ftituere  oiTininodebuerat,autnon  ivifi  mer6t6  exhcredarc.  Proindc  cum  prx- 
teriri(5  a  matrefadVaquantumlibctignoranter,pronudapcsctcritionchaDeri 
ndpoflitjfed  omnimodo  proexheredatione,ade6que  inuiractiam  fnatrequ; 
icilicet  Facere  nopoflit  quominds  leges  in  teftamcnco  fuo  iocu  habcat ,  nul- 
la  prorfus  ratio elt,vt  propter  ea  matris  ignorantia  filius  qui  no  eo  m jnus  ha 
bctur  pro exheredato,  pro  cxr^iierato  habcatur.  Quam  in  xt  textus  eft  &  cle- 
^:insSkz^nmin/.fiinfiitktaiy.§.vIt.(^ml/e^.D.de$»ifje/fAn  filio  a pacrc 
przcerito  alius  cradbatus  cftet,fi  ad  patcmam  quoque  przterition^  liifttiiiani 
conftitutiotraherctur.PraeterjtidenimpaiernapropracteriDoneeft,  non  pri- 
cxheredatione.  EJiqueres  intcrpretibuserrandi  canfTam  fortailc  prarbuitxxo 
ftimantibusluftinianca:  c6fti(utioois  fentenuam  gencral6  ede  ad  quamhbct 
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jff;rtcntionem.  Potd\  vcr^  non  nialc  ad  proporitam  ijuxrcioncin  feinen- 
tiaf  noftra:  confirmationcm  accon^.modaii  quod  fcriptun.  ell  in  A  t///.  Z>. 
hmd  wfttt,  Nam  ciln.  Paaumeiam  Magnam  filiam  P.idumcij  \'lacni  Pa, 
dumcius  Androftenes  hcredcm  ex  aile  lcnphirct ,  eioue  patrem  cius  fubltil' 
tujjfet,  ac  Pac^lumeio  Magnoo.cifo ,  rmnorcqucpilato quafi  filjaqupque 
jpfiusmottuaelK:t,_mutaIlcttdlamentum,  Nouuin.que  Kufum  hciedein 

^  inllituiaet  hac  pritatiohc,  heredcs  ^uos  zolnt  habere  mthi  commere  tHtn 
]>9tut ,  N oums  Rufns  heres  efto :  refert  Paulus  fuppl.catione  Impcratori  fa^a 
/ulceptaque  cognitionc  vifiim  eilc  Imperatori  coc  voluntate  tclUtotis  ,  Pa- 
aumcia'  Magna:  fubueniendum,&  hcrcditatem  ad  eam  pcrt;nere.Sed  tame 
lcgita  ex  poltcriore  teftamento  praeftare  cam  dcbcre,  pcrnidc  atque  fi  in  po- 
Iterioribustabulisiprafuiircthcresfcnpca.  Anquod  decalegatis  oneraikia" 
tcftator  pdtcriote  tellamento  fcnfiirct.^Mjnjmc  verC).  Ncque  emm  dc  ca  co- 

.  titaucrat,  qui  licogitalfct  poftcrius  tcftamcntum  nonfccillct  vtcxpryfa- 
done  conftabat.  Ncque  rurfuin  voluntas  tcftatoris  obfcui a  eft ,  quod  nolue- 

.  rJt  PaCkumcamMagnam  pnorc  teftamento  fciiptam  legatis  oncratam  in- 
tclbgi ,  quippc  a  qua  eo  teltamcnto  nulla  Icgata rcljquerat.  Ratio  igi tur pro 
ptcr  quam  vifumeft  debcreeam  ommaqua:  pofterioribus  t.buhsfucrant 

.  rcliaa ,  non  alia  rcddi  poteft  quam  quoJ  pofterius  teftamentum  valcat , cuj 

■  lcjlicetfallus  modus,vt  lex  ait,non  folet  obclle,  quamujs  hcreditas  aufcratur 
portcriori  hcredi  quinon  habct  voluntatcm,  vt  priori  deferaturcxmente 

.  ccftatoris.Subliftente  autcm  teftamcnto  mhil  aitmct  quxrerc  an  tcltator  quj 
cotcftamcntolcgat3&  fidcicomn  ilfa  rcliquitdciJlo  hercv.e  onerandoco- 
gitauerit  nccne,cum  fieri  nequcat  vt  non  ex  eo  tcftamdto  quod  vaJetomiiia 
quicunque  injlioreljaafunt,dcbcantur ,  Ikcc  appareat  nonfuiircteftato- 
rem  ea rchclurum,  fi talem  fibi  futurum  fuccellorcm  fpcrairct.  Atqui in  to 
cafudcauotra<5Vamus>fimihtercucnit  vt  nonvalcat  quidcm  teftamcntum 

•  quod  ad  hercdis  inftituuonem  ,  fcd  tamcn  pcrinde  yalcat  quodad  lcgata  &: 
fidcicommiira  acfi  nullomodoruptum  proponerctur,itaconftituto  pcr  lu- 

.  ftinianum  iure,  hcct  inuita  &  reludtante  uiris  rationc,  quanuis  non  llncexe- 
plo.  Idcm  cnim  lam  olim  Hadnanus  conftitucrat  iii  tcftamcnto  niatris,  qux 
cdm  filium  militem  falsoaudiflct  dccc/Jiirc,alios  teftamcntoinititucrathc- 
l^^U.currtMateri%.D.de wofteftatn.  vbi  quodadJitur  hiCiHudadnotatkm 
<juod  de Ithertattbus  ^  Jegatts  udttcttur,rjam  cum  tn  ofpcicfum  tefiumentum  ar^ 
guitur^thtl ex  eo  tcftamento  va/et,  no  e6  pettinct  vt  Hadriani  coftitutio  cor- 
rigatur,  led  vtintcUigamusmultum  intcrtflcan  folainftitutio  euenaturex 
dcfcdu  voIuntaus,an  ver6  totum  teftamcntumper  quercla  inofficiofi  tefta- 
n)enu.Hoc  enim  cafu  etiam  Iegata&:  fidcicommilla  corruunc ,  adco  vt  nec 
ab  intellato  dcbeantui ,  /.  Tttia  li.eodMcm  ergo  luris  obtJnerc  dcbct  vt  qua- 
uis  maier  dc  filio  quem  ignoranter  pr.Tteriit,non  cogitaucrit  ( Dici  umplius) 
quamuis  nilwJ  ab  co  fiierit  rcliaura  /i  de  ip/b  cogitairet,pcrindc  tamen  lcga- 
U  &c  fidcicommaraomnia  prxftare  debeat,  acfi  cxco  tcftamenio  hcrcditatc 
obtineret.  Nam  quod  Bartolus  refpondet  traitati  colofodcprjttcritjonc 
quat  tcftamentum  nec  nullum  ncc  ruptum  aut irritum  faaebat,  ad  rcm  non 
pcftinet.Traaatur  cmmde  adcmptioiiequac  plusquampr^tcriuocft  >  dc 
adcmptioncinquamci  faaa,cui  tamcnnonfucraticftatorad6pturusfipu- 
Ullct  poflc  fc  haberceum  licrcdem  quem  priorc  tcftamentoinibtucrat.  Et 
conicqucnter  qua  «  4€fe^u  ypiuut4USttQpp9tciatvalere,nccprioccmin- 
_  '  U  iiy 
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pi       ANT.  f  AB  Rl  DE  ERROR.  PR  AGM  AT. 
Ititutionem  cuMcerc ,  non  magis  quatn  pr.Tceritio  pofthumi  dc  quo  pra*|ci* 
cim  patcr  non  cogitaint  ,  excludcrc  polUiumum  a  legiiinu intdtati  liiccef- 
lione.  Contracnnn  priotinllitutioeuerutpofterioccm  ,  (lcutjiuspollhumi 
abinteftato  fucccjcntis  euertit  rumpitquc  ccftamentum  inquoptxccritus 
fuit,quiacodem  inftanti  poftlmmus  pr.Tteritus&r  rumpjt  Sc  fuccedjt ,  /  j  de 
imHfi.rHpt.  Atqui  non  eo  miiuis  prior  mftitutus  qui  fiicccdit  cx  mltitutionc 
nullis  legaDs  grauata  prjcftat  ea  legata  qux  poftciioie  teftamento  fuciiiL  rc- 
li€ba,  nimiiumquiapofterius  iUud  teftamctum  quod  ad  legata  valet,neque 
euertiturcx  dcfecVuvoIui  tatis  niliquodadinftitutionem,aatpotius  quod 
ad  petfonam  inllituri,qui  hcct  pofterioribus  tabuhs  lcriptus  fit,  non  taincn 
habctprofcdeiuncti  voluntacem.  Redla  igitiu  iatiocn-.atiocft  ab  illafpccic 
ad  hanc  dc  qua  nunc  ttadamusjin  qua  piateritio  per  matrcm  fadU ,  fola  in- 
ftitutionem  aHicit  non  euam  legaca,  vt  quanuisde  hho  legads  or.cradon  a- 
ter  noncogitauciitqurencc  dehlio  qujdein  ipfocogitauit,  perir.dc  lamcn 
filnis  legata  omnia  prxftet  adl  exeo  teftamento  fucccdcret,  quia&:  penndc 
valct  tcftamentu  quod  ad  lcgaca  ex  luftiniani  conftituti6ne,ac(i  neque  qtiod 
ad  inftitutionem  ruptum  ellct.hno  hoc  plus  eft  in  fpecie  d.ivh.de  heredm- 
y?i>.  quod  Iceatorum  prxftationc  oncratur  is  aquomhil  teftacorcm  legarc 
voiuiilcconltabat ,  qui  fcihcetnuiJis  adfcriptis  lcgatis  fuerat  inftitutus.  Ac 
prTtcrito  fiho  de  quo matcr  non  cogitauit,  h  neges debcre  eum  legata  tefta- 
meiHo  rcliifla,  non  poiTis  xquc  dicerc  in  apcrtoelle  quod  nolucnt  matereii 
oncrarc,fcd  hoc  titum  qub  i  aiunc  intcmreccs ,  non  eire  vcririinih*qiJod  eii  ^ 
grauatura  fuenc  mater  h  deipfocogitaflct.  QuTjMa.fumptiotantum  eftno 
probatio  voluntatis.  Facilius  igitureftconttacam  pia-fuiiipcionem  refpon- 
dc.imusproconferuaCionc  legacorum  reliclornm  inteftan;ento  qutxihac 
partc  vitiatu  non  cft,pro  qua  tc  lpofum  eft  in  IJ  ccic  d.l.  vlt.  id  cft  cilm  ctiani 
cum  conftat  &:  in  aneito  cft  no  hiillc  teftatorcm  eiufinodi  legaca  lelidurum 
fi  fpcrallet  forc  hbi.neredem  eum  quem  prioribus  tabulis  fine  onci e  legato- 
nim  fcripcum  vohullcc.  Minus  vcro  vrcec  ratio  aluqua  Bartolus  mouetur 
vt  filiu  dc  quo  tcftator  non  cogitauic,ljbci  et  a  pra-ftationc  lcgacoru.  fiimpco 
fcihccc  argumcto  a  donationc  mtcr  viuos,qua'>inquit,  licct  lic  nnilco  fbruor 
quam  legata  vt  ia  facilc  rcuocari  non  pofHt,  rcuucatur  tamc  li  poft  fada  do- 
nitione  agnafcantur  donatori  libcri  dc  quibiis  ipfo  donationis  iemj>oie  non 
fcleric cogitacu cx Lfivn^Ham ^.C.de  reHoc.donat.  Ncpc ex  conicftur.t  illa pic- 
catis  de  qua  Papinianus  in  t.cUmmMHJ  102. Decondscc^  deynonftr.  qubd  no  hc 
vcrifimilc  patr6  aut  matrc  ahenam  fuccedionc  propriar  (oboli  antepollturu 
fiiillc  hdepropriafobolccogitaflcc,  qudadmodC  Papiniani  ratiocinacion^ 
interprcucur  luliinianus  iw  l.cumacMttfitrm  ^o.C.de fidetc.  Prinnim  enim  rc- 
ftwndcri  polletquod  nos  docuimus  &  probauimus  Uk.  7.  ConteG.  cap.i^.fA'  - 
Ulin-eire  quod  Battoluscrtcriquc  intcrpretcs  vulgb  cxift imStdonation^  iii- 
ror  viuos  cx  fola  Itbcronij  fupcrucni^ria  rcuocari.  Spccialc  naque  lus  illud eft 
c6tra  iuris  raiionc  indudii  ex  lege  CoftScini  ad  casdutaxatdonarionespcr- 
rincns  qux  a  patrono  m  libertu  collatae  fint,n6  ad  cxteras,  in  quibiis  periona 
donanris  non  tanto  fauore  digna  eft  cui  aducrfus  donatariu  fuccurracur.  Sed 
etfi  genenlis  eflec  ea  lex  gcnerahccrquc  inteIligend.i,quod  nunqua  admitti, 
tamen  ci\m  nouum  ius contincac k  vera  rc<^aque  iuris  rarione  aiiciifl  ( fohis 
enimCojfo/Hs  Molineus  ex  omnibusquotquot  vnquifueruntinterprccibus 
fcripfit  ide  ia  olim  obunuifle }  no  video  cur  cx  iioua  lege  argunictu  lumi  dfr.  . 

*^         .  beat 
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,7.:t  J>B<2AD.  XX  ERROR  X  ^j. 
^  potioJ  qu^m  cx  iuris  radonc  ad  aliaa  iaos  panes  inteKpcetildas-.VuJgatu 
^yBm  cft^^ood  cdcn  iuds  radonein  indu^^um  pciniam  aut  c^Sftkuun^^c 

adconftqucndasprotrahi  non  dcberc.  Acncque  reda  cflc  pot5haec4ona- 
donis&tcftamenticompaiatio.  Non  enim  Hcut  donationiintcrviuos^ 
£bc  meft  cacicailia  conditio  apud  i\xci:i^iQicsftnulItadnafcenturltberi^iiu9c 
legauseciamineilcdjcipoccft  autcellamcnto.  Ahoqu/  diccndu  elfet^extar 
ciutcftantis  voittuulcrumpitellamcntu  agnauanepoftKumi  pr?terjti,qui 
lanicntu™k|(i§pcu^^  fiuede  eo  fucnt  cogitatum 

fiu*  noil  Qniii||Mnini>Pi?n  tamctfi  /<;|cmcr  praetcritus  lit,tamen  r  um  pu  & 
qiiidmiifiM|Pr<^  cogS 
laiicdc  decwHKlendis  iibcnsqmndocunquc  na(Gjcuns.Scd  dc  cfiiefbirada 
jm9^4ftqaikm4LUm  aliqu^b^ 

quoniam  ea  quoquc  videcuc  tniiu  non  modd  abinCCCprcdbDS  ^  praffmaci* 
l^|i(^4>j|^c!^aQaIuiUnianoi^  ; 


£RKOiC  D£CiMVS. 

i.cumajinsioi 

Dc  condicfc  demonilr. 


I^tcamcSw^diS^ptetMtsdefuainlQiiak^ltiStO^.'.  •  ^ 


A  B  E  N  T  fi;cqucnter  in  orcintcrprctcs&  pragmatici  noft» 
cOicftnsi iliam  piccads dc  qua  Papinianus m  /.cum auuj  loi. 
drssiiJir.^4nM^y?r.ikque  paflim  eiintcrpretantur,vt  dic^t 
none(revcnfimikteftattc«  dicnftibbolepropnxkuiepcm. 
1  te  voUiiiic.  Sjc  enim  &  luftinianusipdle  interprccacus'eltifi  1 
€um  «cutifftmi  ^o.C.dcfdeic.\h\  pcrelegansillodPapiniani  rcfponiu  reifcrc  « 
qiiair.  maximc  commendat.Qux  tamfi  intcrprctatioqiUmaucnaiiciRim- 
niaiii  mente  appaict  cx  ec  quod  in  fpecie  de  qua  Papinianus  cirfporadit,n6*-  / 
licnafoboiesperfideicomiirum  fubftituiaiucrat,fcdfiliius  ipfc  ceftatoris^ 
nogiadu  proximior  quam  ncpos  qui  grauatus  crat ,  duobus  vcro  gradibus 
pogmtospconcpote^^u^  vult  Papuiianus  iiLtadta  conditionc  po/itu  intcl- 
MadfidacommilI«ificKludendij.luqiie  ii^nihLL^^  prxccr  lus  6l  c6iu- 
Papinianiisse^cnlccace^  oSifi^onc  piecacis  c6icauri 
a;itjmaflet,procuIdiibioprofiliopium  gradns  codemq^  pcr  fidcicAmiflSi  ex- 
preffim  fubfticiico  c5crapcoiicpoc6rcfp6di(Ict.Ac  vcpronepou  magis  quam 
filioinncpotisgrauau  TOfriO^  co  fa^  cft,qu6^ 

iinpia  vidcatur  futura  illa  intcrprctatio  pcr  qua  liberi  a  parends  intcftati  por- 
Cione  excluJatur  vt  eaponioaiij  ex  fidcicomuijflb  reftituatur,fiue  teftatori 
pcoxiinior  fiue  ab  eo  remotior proponatur.  Qu6admodu  cnim  impius  cile 
ccediturpater  qui  finc  cauffa  hcrcdicatc  fii4  filio  adimit  vt  alium  libi  eligac 
fciccruuccm,ob  camquc  cauilam  dicimus  tcftamcntum  co  cafu  vel  nuilu  eflc 
Aciniiiftiim>vcl  per  qucrelft  inoffidofi  ccftamcnd  abimve  iuris  viam  refcinr 
<ici]dam,ita&  inipictatiaiiodammodofiiiieic  veUcvycatur  i$,qui  Wedis 
fgaxoA  libesisccepcam  vcuc  poccionem  pacris  quam  aUj  cefti^ui  ioffiL  Pc^ 
indc  coniedkura  pictaus  ^imandanon  tam  ex  teftatoris^imo  qu^  cm 
officiopatrisciga  libcros ,  fiicit  vt  podiis  acdendus  fit  cftlator  hcrcdeo> 
grauatum  non  alicer  cogendum  hercdicatcm  cx  fidcicomniillb  rciiitue- 
tc,  ^uam  a  iiuc  libcEiy^ffiiodacuc         jpius  dimit  U  mintls  Ibcipienju 


Digitized  by  Google 


504         ANT.    FABRl  DE  ERROR.  PRAGMAT. 

Qi!6cl  Ci icaeft,con(cquens  ficc  nihil  iticcrelle an  telhcoi  fic  ex  i/Iciidcubu% 
anexcrancns.Oinni  enim  cafj  eadcm  vrgec  coniedlura  piecacis,llea  con  c- 
£fcuraexpacrisgrauaci  noeciamcK  ceftacortspiecate&  ofiicio  depromacur. 
Atquc  ica  mihi  ahquando  vidchacur,raiplkjue  /ti^  -j.Cerrifn.cap.i  ^ .  Sed  n  e 
runcincontrariam  ferccncianiilladvocac  quod  v  deo  Popin  a  u\n  in  dJ. 
cum  4»*M,n6  fmc  giutla  dc  auo  tcftacore  loqui ,  r.imjrum  vt  intclhganius  no 
idem  illum  fcnfincin  cxcranco  :Cuius  fanidifpar  in  co  ratio  cftquodpic- 
taccm  nullamdcbcthcrcdisgrauati1ibciis,quam  proculdubio  tlebet  suus 
pronepoci.Non  cnim  quc^d  habcac  fihum  duplici  gradu  proxjm^orcnijface- 
rc  poceft  vc  proncpoti  cx  aho  filio  nepotcque  prqn^ortuOjaiquc  adco  c^ieris 
ininfinicum  dcfccndentibus  omnibuscuiufjunquegradus  imc,minoie  pic- 
Utisofficioobftr;6lusvidcridebcat,quodadeam  fcihccc  porciorem  qtiani 
fllio  fuo  cidcmque  proncpotis  huius  auo  rehquiflec,fi  cdtamenci  tcmpocc 
viuum  habuiftec.HJibcccnim  hahujcqu?  firmpci  locmn  ius  rcprTfcn  ation  s 
in  infinitum  in  defcendentibuSjCtiam  quod  ad  lus  fiicccdcndi  ^•.ckm  ji!tHs 
fiit.de  hercdit.cfMX  ab  mteflat.dcfer.\T\\i\Ko  igitur  magis  quod  ad  iu$&;  officiu 
piecatis,qua:  nonnullis  cafibusetiam  poft  amifTum  ius(uccedcndi  cadcm  nia 
nct.neque  ex  fiicced6<ii  iurc  vnquam  arftimacui->/.»4«i  etfi  ly.D.dc  inoffic.re- 
Sla.lfcrtpto  j.§.v/t.D.vnd./tlter.Accedic  quod  ita  Papinianus  loquitui,  ^ucd 
p/ut  dt^ii  mmuj  fcrtptum  inuenidtMr:  qur  vetba  haud  dubic  ad  teftacorc  re- 
fcruntur.Ad  eum  igitur  conic<Shiraquoqueilla  rcfcrcnda  cftqua  Papini^ 
nusmouctur,&  conlequcntcr  in  fideicommiiro  quodcxcrancus  reliqaerit, 
nonfimilitcr  intelhgetur  tacita ilia  condizio Ji  fiie /i/feru  quxinaui  tcfta- 
mento  fubintelligitur.Cxtccum  numquam  taccrc  poflTis^vt  cx  eo  Papiniaiii 
rcrponfo  probctur  quod  aiunt  intetprctes,n6  elle  vciifimile  lcftatorcm  pro- 
prijc  foboli  alienam  fuccefllonem  antcponere  voIuifie,vc  luftmianus  loqui- 
Cucm  d.l.ckm  acutijpmi.}A\x\\.6(\\ic  minus  aftequeris  vcPapinianusco- 
rum  (cncenciam  adiuucc  qui  pucanc  filium  ignorancer  prjccc^ 
cicum,fiiic  fuccedac  ex  ceftamcnto  per  Auth.ex  cauffa 
Cde  /iber.prdtcr.Cmc  ab  inteftato  proptcr  clau- 
fulam  codicillarcm,ea  legau  non  de- 
bere  qusr  ceftamento  rchd^a 
excraneisfucrunc* 
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ERROR  l 
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De  pttSo  Ugif  nmmijfcrit  in  pignorihtu, 

E  X  comniilforia  nihil  aliud  c]n^mpa£tumcft,av^hiberi  fblf- 
cuin  olim  non  in  vidicioiiibiis  duntaxac,  fed  ccam  in  pigf.o- 
nbus,fcd  aliterin  his,quamin  ilhs.  Nam  in  vcndicionibus 
(ic  adhibcbacur,vc  fi  prctium  ruadic  folucum  nonclIec,res 
fierec  inempca,quod  cafu  non  tam  fub  conditione  contrac^la 
vcnditioqu^m  fub  codicionc  icfolucndadicebacur,/.i.Z).</^  le^xommifi.  qiii 
titulushc^clltgeneralibusverbis  conceptu$,non  tamen  adeo  gcneralis  cft 
vt  ad  quamlibcc  rpeciem  legis  commilloriac  pcrtincatjfcd  ad  cam  diintax.it 
quz  vendiDombus  sccommodacur.ln  pignoribus  vcro  nonlic  (Impliciter 
adl-ubcbatur,vt  li  pecuniaproquapignusdacuerac  fua  dicfoluca  non  clKt, 
pignusipfum  creditoriacquifitu  inteIligeretur,quomodo  non  pragmaticos 
tautu.fed  pIero(q;  eciam  docbiores  (encire  video.  Scdicadcnuim  fi  contradta 
cflecfidacia,quacipranihilaliu.leratquamlc5C  comilforia  in  pignorc  cilni 
pignuscrcdf^ori  mancipabatur.autiniurc  ccdebatur  ca  lege,  vcfulucaad 
did  p<cuniaremancipareciir,non  foIutS  crcditori  plcnoiurc  comicccretur. 
QupdgenuscontradtusfpccialinomincFiducia  dicebacur,non.ti  a  pig!'0- 
iiscontracluautgcncrc,autlpccic  difacpans,quam  pignoris  (pecic  quaJi- 
dac6(lituens,vtexeoapparetq;  diftraCiisa  crcJitorc  nduciis,ae  fupcifluo 
aduerfus  cum  debitor  haocbat  adionem,vt  cft  apud  Paulu 
i.non  (ecusaclinulu  pi'^nuscontra£tu  i\i\iXktJ.cUg4nfer  2  j^.^.fi  vendtdera, 
dr^/^^.45.ltcmq-,cxaliislocisinhicr6 ciuuspcr  And.'riraq,iri  frnfMre- 
iTM^ixoHen.in  fi.Sic  cnim  pignuscontrahi  ncceftccvat  v^  vel  mAaparctur^^t 
quod  cSc^Li  idcm  crat,ccdcretur  in  iure  creditori  per  dc'biiprcm  ad  K^viiit- 
rerendum  dominium  in  crcditorcm,vcl  Hmphciter  conftituerctur,id  eft  i- 
ta  vt  rcs  quidcm  crcditori  obligaretur,  icd  tamcn  prbprictas  mancret  pcncs 
dcbitorem. l^or  (pccics  pignorisfidudx  nomcnfumebat.  Pofterior  nom6 
gencris  rctincbat.vt  fimplicitcrpignus  diccretur.Cxtcrum  vterq*,  cotradlus 
crat  bona!  fidcr,quia  vterque  crat  pignoratitius  ,vt  cx  llidoro  &  Ciccrone 
in  Officiis  probat  lacpb.Cuiacius  ad  Paulum  fupradn^o  c.ifc^uj  jnfcriptus 
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eft  de  lege  comtJforia,nec  tame  ad  ea  leg6  commillbrii  vlla  exparte  pertii^et, 

2U3E  in  vendjtionibus  adhibcba:ur,(ecl  ad  hanc  ducaxat  quar  in  pignoiibus. 
linonfbhimdilfimiicm,(edcciampenc  conttariam,quia  qnqui  vcnditio- 
nibus  adhibe(ur,c6 fpeckac vt donuuium  qiiod emptori  ex  puia  venditione 
ai:c]Uiiitun^erir,{Ndem  dib  cof)ditioneautieiatur,lcilicct  li  pecunia  dequa 
prctij  nomini:conuenit,incradit^a;ni  dicm  foluca  npn  eiic.Quxvcrb  inpi- 
gnonbusadhiberi  folita  erac,potias  eb  pertinebat  vt  dominium  per  man- 
cipationcm,aut  in  iurecelliond  acquiiitum  cicditori  pcr.es  iplum  m.anerct 
plenoiurcin  eiS  cafum  quo  pccunjadebica  fuod.eloluta  non  hiillcc.  Qua- 
quam  li contrario euentu  pecania  fuo  dic foluta  cllet,facicbat  padlio  comit 
loria  vt  Jomuuumpignoiisdebitorireftitui  oporccret.  Pcr  connaria 
cct  rcma;Kipatione,qtii  lan^  prxcipuus  fiducixcfi-cdluscrac.Vccnim  domi 
nium  quodpermancipationem  aut  ccffioreniin  iurecrcdicori  quxfltu  ef- 
fct,nuf!qui  ab  codifcedere  pofIet,nulIa  pa6Uoneopuserat.i>ufncicbatenim 
femeltrannacum  Fuillea  debitorein  creditor6,vt  perpetub  pencs  crcditorc 
rcmanrret,cum  ratioiuris  non  patiatur  vt  vcl  ad  tetripus  dominium  tranf^ 
fcratur,vel  quodalicuius  clTecGcpit  inuito  ci  anklcracui:,/.y7  ego,c).§.\,D.de 
iur.dot.(-r  vulg.l $d ifuodnoflrum  ii.de reg.iur. Az  vc dominium quod  pcr ma- 
ci^ationem  aut  ccllioi-f  in  iure  aminiim  fuillet  a  debitore  ad  cum  mhilomi 
nus  recurrcrct,pa(flio  erac  ;cclIaria,necpai^io  nntuin,fcd  etia  rcmancipa 
tio,autretrocemoin  iure,quia  non  nudis  paiVionibus  rerum  c^ominia  trar.f^ 
fcruntur,/./r4<^i//o«//'.'i;^  iO.C</^  ^4/7.adc6que  ncc  nudis  tr.«dit'onibus,ideft 

3u.Te  iullam  &  legitimJ  caufam  nuHam  hdDeat,l,nuntjuam  nuda  traditio  ^i.Z) 
e ac^Htr.rerMm.Qv^hs  pvocuidubio  ill.i  KiiHet  li  crcditor  pcr  mancipatio 
ncm  autceflionfi  iniure  pignoris  dominus  cft"e(flus,accepta  poftmodum  a 
debitorcpecuniapignusei  reddididet.No.n.dominij  transferendi  caufaiu- 
fta  eftilla  fiex  vna  partepecunia  numeretur,ex  alia  vcrb  resalic]ua  tradatur, 
n)(ieanumeraiio,&:  viciifimtraditiofiatexco  iurc  qnod  &  lcgibus  fit  co- 
gnitum,^  proidonco  habitu  vt  transfbrendi  dominij  caufam  pr^bere  pof^ 
iit.  Vndeilludetia  olim  fijbat  cjuod  multomagismiru  crt,  nec  niii  a  paucij 
ammaduer/urn,vt  fi  res  a  teftatore  per  fidcjcommillum  rel.<5>a  abhereJc  tra 
ditaelletpaieocpecxcaulailia  fideicomifliquancumuis  vtilicer  reiifti,  do- 
ininium  cam6  per  eiufrnodi  tradit.onem  in  fideicommillariu  transferri  ncn 
polIet,/.3./>.y5zyw/"./>^/.Nimiru,quiacuni  e(Tentfideic6milIa  iuri  ciuili  proc 
iusincogr.ita,necniiiexPr*ctons  fideicomillarij  iuriftliftione  pcnder6t,n6 
potcrac  caufailla  fideicomifli  iufta  videri  &  ]egicima,nec  proinde  facere  vt 
dominium  transfierri  poflet  per  fubfecuta  traditione  qua:  iuftam  &  legiti- 
m5caufamnonhaberet.'n^ropofito  igitur,id  eft  contradafi  ^ucia,pigno- 
rifqucproprietatepcr  manapationem  aut  ccflioneni  uuure  aherata,&  in 
creditorem  tranflata,non  potuiftetruda  pienoris  retrotraditio  domir.ium 
debitori  reddcrc;  /ed  macipatio  aut  rctroccHio  neccdaria  erat,quia  nonnifi 
fex  crant  luft:  modi  transtcrcndi  olim  iurc  Qmntiu  dominij,vt  Vlpiar  us 
refcrt  in  Tix.\j\\'Syttt,\^.de  ad^uif.rer.lntei  quos  licuti  iufta  traditio  fuit,ita  & 
mancipatioj&ccflio  iniure.Exquoapparctlegem  illam  commiflbriam  in 
pignoribus  apponi  folitam  debitoris  iolius,non  ctiam  creditoris  fauorcm 
rcfpcxiflcjcum  n6  aham  ob  caufam  adhiberetur,quam  vt  amiflam  propric- 
tatemdcbitorrecuperarealiquando  polIct,quafi  quamncc  fiierat  ahenatu- 
rusjli  non  cius  quandoquc  fccupcrand»  fiduciam  contraxilIet.Sed  canicn 
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<!abat  ea  res  (rauclis  doliq-*  macrrii  f(rneratoribu5,qu>  vc  plunmtim  pro  zre 
modico  fidudasmagni  vaions  acopiebanclnd^que  candem  fadlum  e(l»cre 
lcence  jndieslegiscommiiroriarafpericace  m  pignoribus,  vc  inHmianeam 
omnemq je  in  pollcrum  eius  memof  lani  abolcri  Coiillanctiius  Imp.  volue- 
utin  l.vU.Cde p4^,pign  restecic  vcnuUam  huiufmodi  cotradtusm^- 
cio;iem  aucin  Digelbs  aucitiCoiice  nobis  lulliniamis  reliqueric.  Extanc 
camc'^  cius  veibgia  quardain  pleri(que  locis  quibus  vi  Jcas  craciari  dc  P'giio- 
re  lic  daco  vcpropriccas  maneac  pcncs  dcbtcoremiqucmadmodum  m  l.ckm 
ft/^fortia  \0.v/e.  D.de  ^r^Mr.<i^?.^/^««/,mquicf  lore  xwwiijinnnete proprtet/^ . 
te  debtt^iris foldm pojfefjtonem  tr^nsfert  ad  credttoremyid  ditterenciam  raiiccc 
fiduaxquae  non  mod6  pollenioiiein.fci  eciam  proptietaccm  pignons  ad 
credicocem  cransfcrcbac.Qux  ciim  ita  liiic  apparec  2011  (ol  Am  pragmacicos, 
fed  ipfbs  cciam  incerpreces  quoties  pado  lcgis  commilibnx"  ioquuntur, 
iamulcisenare.Ineoprim  \m6cab(urdilJin»dqubd  pM&um  ie^ii  comtjforts 
dicuncNam  ciim  lcx  ipla  commilloria  niliii  aliad  llc,quam  pactuni,vc  dixi- 
mus^pcnndccftacli  padum  padicommillbri)  appellareiu.  Nui  torce  ine- 
pciore  ercorc  lcgcm  commitVoiiam  lic  inccli  gunc  qualialiqna  lic  ex  icgi- 
ouspopali  R  >mani,  vc  aFrancir^o  Hoconiano  cradicum  cll.Legem  enim 
hiccam  dicimus  pad"lio.icm  int^'iligim  js.quam  idcirco  icgem  appellamus 
quia  iuftz  co  luciicionis  ciunilioccius  lioc  ell,  vc  lcgcm  dec  concractai/.u 
-  i  fi conitentt  G.D.iitpo/u  j.cot.rrAUas  t^.D.de  regul.tHr.l.le^em  10. C.de  pat}.\ 
quani  Cjc  rortnam  vocac  Vipt.inusin  /jri  comterittonMitbuj  ^i.D,de  verl>.ohiig,, 
jtrgoicgcm  commillbtiam  du  ere  remper  debcmus,nunquain  paotum  le-. 
gis  commiiTonar,lic^c  non  ignorem  icaeciamdici  ab  Innocencio  m  capji- 
gntficMftte^  Extr.  de ptgn.(cc\ix.o  videlicec  incerprecum  errorcm,vc  aiiis  plcrif- 
que  loc.s  a  refcripcorum  Ponciticiorum  compoliconbus  Fadhim  ell.De  quo 
dicemus  r>/£rr.8.Erranceciam  in  co  nolb:i,qu6d  legeni  &  padionem  i  Itam 
commiilbrjamin  pignonbus  ica  concipi  folicamclle  pucanc.vdi  pecunia 
pro  qua  pignui  obligaium  eft  ,  mtra  cercam  diem  non  foluccur,dGminium 
pignoris  acquiracur  ctedicorijifqiienon  vulgarium  ducaxat.led  poiiooruin: 
qiioque  incerprccum  ecror  eft :  cum  camen  appareacex  rujxMioribus  iegrs 
commillorix  pocelVacem  non  ni  co  elucere  vc  in  calum  non  folucT  pccuni^ 
acquivacur  dommium  ciedicon.fed  ex  concnirio  pociils  in  co,vt  donjinuiin 
creJitori  lam  acquiricum  pcr  mancipauoncn>  reddac  dcb  cori  A'  quidC  |>et 
remancipacioncmjin  eum  calum  quodeb;cor  pecunij^  acditori  pollea  ibi^ 
ucricNulZ]uam  emm  rcpcnas  Hcripcr  coi*ucncioncm  pocu)lle,ne  quidcni 
«nce  c6pora  Conftacini.vc in  cafum  vllum  pignoris  dqminram  rTrqnircrcciir 
aedicori,nili  mancipado  (ecuta,i>c  fiducia  contfadra  ellec, nempc quia  non 
eft  pignonsciculusliabilisad  inducendam  do!ninij  crarflationen>,ccia  Ic- 
cuca  craditionrquandoquidctTi  ^jui  Tjmpliciter  d.nc  rcm  pignori,hoc  cantu 
agic  vceamobligec,nonvcalicncc.Mancipacio  plus  qpim  cradicio  cft  Indu 
cirenim  fcmpcrcranflationem&alicnacioncm  dominij,vpde&  nomcnha' 
bec.Nam  &  mdc  difltrTcncJajUa  tft  rerum  mancipi,&:  n/rc  mancipi  apiid 
Vlpianum  in  Titulis.At  tr.adicip  omriis  alie- atio  q  idem  cft  at  non  fett^- 
•^rt4omTnjj,fcd  r^erduni  etfifh  ^blm^  poffc/nrtnis.Pbfrb  fatia  mancipi- 
•«ioiieCupernacuacftpaclio  quW  adhihe.ihn'  fanore  crcdiiforis.cui  iam  phis 
ijuamfatisper  mincipacionc  proipei^fi^^red  prdfiMccrc  debfti^ffibi  dc- 
i>ec  vc  quandoiiunquc  pccunia  fglutaitrriiiiarrt  reci:ptrarr  prflTt.rcn  cd*ii 
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^&i  Fadles  dte  debfcorcs  foleam  ad  itidiJ)|»eh(h»ri  creditoci  quicq^id  is  vo«j 
luetic,  tbi  iam  fiib  pignorepetiiniam  accc^rut.  Qu*  rdiioliTdaacllvpQtM^ 
inco  iadi ciorcferc^n  inconn'-enciCim  pigous  acctfptfi  eft  ,an  longocpaAe^ 
inceruallo lcxcomiilbna  adliibica  (lc; Sed illa pbciUdiRit ^oprdbaiidacf^' 
An  dcpignoreccincconuferieric,  ciMrt  ^cumadcbitorinumcrauli]ic>anc« 
polUadro.  Na  ci\m  pignus  qiianiocunque  dari  poffic  poll  concr«^am  ibrcii 
oblig.icioncjiiec  vc  hlcodhenci  dcrur  neccirc  lic ,  non  magis  veredum  cl^ne 
inops  debicorcm  ad  iniquiW<imucii06riesinuitu  ^iigat  cccti^Qr  ^jnicxino 
ccruallopoil  numcracam  piicUhiarh  ficpac(fciturdep!gii(iKc,»lJi?gem  com- 
miflbrii  inconcinenci  adhibcac,  cjuim irinunicThiiohmi^j^^ 
ucncio!ncerpo(ica,dcindcdcinterualldleKc6miIlbr?aftrbf»fta  hiiifet;  ^l* 
e  lim  coquircndae  pecuni^  ncccflitas,8c  corradctidor  a^diras  illa  cltqfl^  e^ 
ticit  vc  niliil  non  largicurus  fic  dct>icor  crcditori ,  qiiantuuis  itiiqua  paclio(ic 
quam cxcorquci^  a  dcbicore creditor  velit.  lllua  auct  obfcruari  volumus; 
noscum  dv.*  comillbm  l^e'hTc  cra£barriiJs,leg6  cam  fic  interpre^an,(|Uonio- 
doab  incerprecibus  li^r^pragmatij^is  vulgbaccipf  rapra  mdnmmusii^^cllm  pi- 
gnus  dacui'  aac  riscincair  ca  lcgc  Vt  Ci  iitcra  ctftfe  Shm  pcrtrt^la  «tojj  (JJuetur^ 
maneac  prb  debitocnSprii  crcdrcoti.  Alioqui  feoindurric^m  (entcf»tiam  qu^ 
magis  a  nobis  probaca  ell ,  non  dc  iegc  c6:nffIbiiacx^Hpehiallo  dd^c^  qu^- 
rcnduclfec,(bd  ricpr>cii\sc6cipiendaq  wrftio  ,  Ahvileret  taiiuehcrode  pf- 
gnore  ita  coiillituco  vc  ob  no  fadlam  fu.i  die  iblnuoii^creditoi^i  «1^^^  dlcv, 
liueinco  itincnci  tiue  ex ificeruallo  pofl  datii  p^gntts  caccJnuencio  fa(^apro 
poneretlir:qu.vc6uentio  prorfiis  aliaia  ert  a  froVtTluli^IbcjiyctMTMiiilli^i^iTjqu^ 
inei'.ipuo;\iba^& veiriicioiiibasprfmrlm  vfnr^rttam,  dcindc^a^iiraufam  p^ 
|hons  fiJuciartj  tca  fiaci  fuirte  cerc{S^cft,&rcrta{cqucmct  hoft<liffimiIe  vcp- 
ouru  conceptiO  "icin  hoc  Sc  illo  cafu  h:ibni'(Te.Ii  aatfi  mbnuimtrt^Incmp^io- 
nc  &:  vc:idicione  (ic  cOcipi  Ipgem  comilToiiS,  vt  fi  addid^djcm  pretium  n6 
foluctur,fi.iiidusfitinemptus,/,i./.j.c^^<j^./);rfp/<'^.c^my!  Curcrgb  ficeS 
cxconciariompignorc  cohcipiamus,'vcfipecunia  ad  di6  n6  (btuccur  leso- 
I)li«;acilitempca:lni6  verfj  cu  dcmu"?dcc6hifnbria'  in-iiigndtc  adhib^ca  in- 
telligcc  jr,cani  c6tieheric  vc  Vcs  n6  citQ  obligita  ,ftd  e^ia  ihatKipaica  &  alie- 
haca  temancipccUi:  dcbit(jri',&  ad  cu  ttdcai  n  nd  diC  pcculiia  foltjetilr,l*roiii- 
*de  fiibla:ovfu  micipationfs  iUiiisfi^-liciari.r  vt'ptoxirnorapicc  diccbamus, 
nih.l  amplius  cll  quod  de  lcj^c  commillbri.i  in  pignoribus  Cf a(5tnri  pbflic  ,  fi- 
ue  inc6cincu,Uue  ex  inc^uallo  ea  paftio  adic«a  fic  dc  qua  difpncaimis.  Sed 
,vtcu  pragmacicis&^incdiprcrxbusccTtareliceat  ,  ioquamurobiccrocoruni 
verbis,5c  i^uxramii^an  V^eat  Ciufmodi  coucnbicr  qua  ilH  legg  commiflbria 
appellant.Prhis  autc  dfc  illoVi< 


appellant.Prfiis  autc  dfc  illo  Videamujr,an  valcat  fi  incontincnti  fihJla  Ikiriior 


ris  poflideat  credittfr  r6  iuft6  prctro  tuc  a:fUmad4 :  Eo  naq;  cafii  videri  quo- 
'damodo  c6ditionalfi  ctle  vcndirion6  ,  8c  icaDiuosSeuetu  &  Antoninum  rc- 
Ycripfiirc.Qnibus  veibis  noh  obrctiriJ  inniiic  Marcianus ,  ia  olirrt  ica  ius  FuiT- 
■fe ,  vt  no  valerec  ea  jxidio  qu^  f  i^hus  In  cafum  pchinix'f?fe-^di^*non  fblucx 
'crcditori  pro ipfiusdebici  qulntfLaW^rnntd  intcM->^cvcLur.  'Xlioqui qu^d  at- 
tincbat  dc  ca  coniiemionc  tritiart,qni'0«r  lai^i  prctn  mer^fnt^^c  ^ddctcQ ,  <ic 
i llom iufti  prcri j  difiuitldnclH^fti  M tenn^us  c6ferre<S;  ^^"tb  Cdtti  pccunia.dc- 
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<f  coivint«t  iegem  cOjnillbria,vt  vulgo  crtrtljtu  ellf  ^liJUinc  ver?).  Na  Mar-^ 
ciaiu  tempcMlibus  nondum  aniiquata  cra^  icx  coinilloria  in  pignorib.  quain 
prunus  aiiiiquauit  CCft^ntinus,  qui  mulusport  Scucri  &:  Antonini  artatcm 
rqculisimjTcrfiu<t.Scci,vfijecishuiurmodiinrJs  laiioiilafuit ,  qubdficri  non 
potuctiC  vt  ni  cuildc  cafum  idcmqi  lein^us  pignus  contradlu,  &:  venditio 
pipiiorisiiai&ftvidcrctur.  Sunt.n.coptradus  liti  d!rparatj,&:  vc  loquiiturin- 
c6paciUiles»4te»i^«>l*^'  P'g"^5^^^-*^^P^"^^5"  ■»  ^^^^*  ^^^^^^  mancipationc 
inicrtwuicn^c,WH».|i4*f<tJa  omuiinodp  4gif,vt  rci  propnccaccm  libi  rcu- 
ncai>ioU  vcto^  poi  ivRioMem  u  ai  .ifaat  in. 

if.^pigmaS^. .  Qui^  voiM v^nditlicct  ad  noc  prxcise  non  lic  obiigatiis  vt  rci 
veJHlitJC  domi;uu: tiasictat  u>45niptprc,red  tantum  vt  rc  tradat  (firgc.n.alic- 
«arc  cile  vendita  ci^>is pioincc  dominiu  a  non  domino  cransrcrri  iicqucac, 
po  eominus  vaJicio  vaicbit,/.ff  altena.^ZJe  cotr.empt.J.ex  cmpto  i  ucrpajf. 
n.de pli.empr,)  id  tamcn  vpnunp^^gcrc  ccgicur  vc  quicquid  luris  b.ibci  traf^ 
fcratincmpcotc.  Ergp&:fip^miiu/i,domii,iusii:lcproponatur  ,  4. 1.extm- 
pio.§.iJ/i  (fi^is  altena^^G.eod.  Au^ui  pignus in  eu  prxcipuc  cafum  datur  ,  quo 
^oluca.cre.ditoii  luadrcnoncritpccunia.  CaHis.n.illeeft  in  quem  libi  cautu 
& prolpeaum  vultcredicoi  ,QUi pjgiuis accipic , licec  ftacim  atq,  coucnitdc 
pisnorc,&  prius  ctiaquam  fblutionis  dics  venerit ,  pignus  cotiadum  intcl- 
iig"acur.Conreque$  igitur  cft,vt  in  cu  ipfum  cafum  ciufd^  pignoris  vci  .ditio 
.cotrahi  nopoiht,  quod  tauKn  cucnncc ,  li  pienus  ik  dan  polTct  vc  in  cafum 
^ccunia:  fuadje  no  foluia-  creditori  cmptu  clict,  dcbitiq-,  quaiitas  cederet  in 
pretij  locu.Ua^n.ficrct  vtcadem  pecunia-quaiiticas  ,  &  pignoiiscaufam  in- 
duccrcc,&  faccict  preimcmptionis,qi»od  l*ai:^  fieri  non  magis  poccft,quam 
TC  pii^nusquodlibct  emptuinis  iiommc  iurcq-,  ccr.fcatur.  No  idem  eft  fi  con- 
ycnerit ,  vt  ob  non  foluta  fuadic  pccuniam  rctineac  crcdicor  iurc  cmptoris 
rcm  obligatam  cunciul^o  ptctio  ^•ftimandam.  Adie^la.n.iuili  precij  mentio 
facic  vt  a"ppareat,id  adum  clTc  intcr  delpitorem  &:  acditcrcm,vt  pecunia  de- 
bita  prcci)locononclILc„qux  ncc/ai:c,iuftumpretiu  cfficcrc  vi:qu4  poccft, 
<iim  yix  lit  vtno  raiiito  plutis  fic  pignus,quam  quoddcbccnr.  Proindc  nihil 
obftatqppmium  &:  concradlum  pignuY»  &  vcndiciocpnditionalis  faifta  cfle 
cxiftimecur.  Condiyonaliv»nquan),  i.o^  tam  pb  eam  padiOijis  conditioncm 
fipecuniadebttafHO  Atefoluta  non  erft{  c{l.i).illa  naturalis  taciiaquc  picnoris 
non  vcndicionis  conditio , l-^re^f.  i^.  §.  e/tam.  d.  depign.  qiiam  ob  collatani 
in  alicnum  arbitrium  prccij.caxacipu^,?./7<ff  T/f/7<^//|fl.7.  v.decontr.empt.  l.vL 
C.rp.  kaqueponcficdatunj  cifc  pigpi^s,  vt^  ccyiVum  qux  debentui  fuo  die 
•Jbluunoi?  ecur^,cEcdicori;cmptu  iljiid.Uc  p\ftio  clucc^nidrum ,  An  diccmus 
vaicre  coijittei.tioncm  lure  condition,aIi^  vcnditionis  l  \  liquc.n.nemodixc- 
.mpoc^  conuaiilam  venditioruem  abcoquidc  piignorc  purc  contrahendo 
cogitauitXt  non  puto  poflc  dcfcndi  tanquam  vcnaition6,  nc qufdcm  condi- 
tional^  :  quia  lcipfam  dcijruit  conuentio  qu«  codcm  ccmporc  &  pignus  fa- 
cit &  vcndic Joncm,.Nec quod  vcnditio in ccrtu dutaxac  calum  fiac  ,  ad  rcm 
pcitinct.ldcm.n.illc  cafusc^in  qucm  totapigngris  vulicas  confercur-,  ciim 
ncquc  poflit,vtil<e  vidcri  pgv"^        ^ifttahijicquit,  Ificonuemt.  4.  &fe'jq. 
^  depign,  iiflf*  ncquc  pruis  ad  pi^iotis  diiJra(^ioncm  pcrucniri  auam  dics 
^'«^tcrierituntra  quam  folui  oopnioo  cJcbuit,  L  citrn  foluenda  4.  d.  m  dtjlratl, 
^>^n.QuodaMiCi?w:::  dl^cumprctlj  ceiiucutioin  id  tcmpus  dilata  fiiit ,  cjuo 
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|>igaus  ob  no  foluci  fua  dic  pecuni4  a  crcdicoce  diikalii  iuTc  crcditbris  ctil 
cicra  co:iuencaoacm  pollec  N6.n.eo  clTu  potcll  videricodem  Kmpore  co>\- 
traCU  vcdicio  quo  5c  pigau^,quaadoquidc  aacepiecij  coJiuenUoacm  nulU 
empcio  cocrada  VKJcii  pocell i ac  ne  quidc  objigauo  vlla cxcjua  polTjc agi  vc 
condicionalis  vendicioniscoditioimpleacur ,  /.CAflw  abeo  \\,D.decontKemp. 
Ac  ncv^uedcbicorisquicqui  incereft  vcru  poft  dic  folucioni  didam  p  gjiu* 
in  co  lic,  vc  booj  vici  arbicrio  jcllimandu  1«  Jutlo  precip  ad  pcrficicnda  con- 
dicioiulc  veaditioucm ,  An  in  eo  vt  Boflli^iKud  credixor  propi  jo  iure  dilha- 
hcrc,nulla  quoq.  pi^ccdctc  de  dillraueado coueiuioae.  Neq>  camen  coi\/e- 
quens  ticc ,  vLinutjlisob  ea  caalam  vidcci  tjfbeac  pigaoris  cg^iuciitJo  quafi 
(oia,coadicionaiirvcndicione  fada.Na  cum  pcjufquam  de  prwio  conucnerit 
nulladum  emptioeirc  iatelljgacur,v  diximui,  pigaus  iaterfa  efle  &:  manerc 
ncccile  eft:  cuius  commodu  fic  vcilicas  ia  hoc  vci  fabitur  ,  vc  rcciaeri  iacerun 
poflic>ade6q>cciiri  pccuaia  dcbica,dumodb  no  nifi  poftd:6,ofteracur,nimi- 
.  rii  vc cogacur  debitor  coiiScioni  facisfacerc  , &:  vcdiciouis  coajicio  jcm  im- 
plcre,ad  quod  alioquin  cogi  no  potui(ret.^./.r««».4^  eo.  Qindni  vcr6  ad  con- 
ditio  ^alis  vendicioniscouencioaem  implendam  pigti^retiaeri  potcrit,quod 
ctJi  ob  chirographana  pecuaia  qiialibec  reciaeripollcc  ?  Deniq,  noii  poteft 
pig:ius ilc  concrahi , vt  vcnditio  vila  (iue  pura  Uuc  conditioaalis  iimul  con- 
cra.:'bael{e  intelligatur,li  la  tu  c  im  p'gaus  Jabacur  de  pretio  c6uenciic:qao- 
nia  pignus  3cycdic:o,vt  diximus,fe  inuice  noa  compaiiuntur.  Dilata  vcro  in 
aliudtepus  coaucacio;;cprec«j  aihilvcucpigaus  ica  coacrahi  vc  ex  co  cem- 
poic  obljgecurdebicor  ad  vcaucndu  pigaus  fub  ea  condirioiic ,  i\  vir  boaus, 
auc  quoJ  Irrc  idc  eft ,  (i  viri  boiii  aibicoo  conccahcaces  pignus  a-ftimaucriac. 
Qja  etia  rationc  aJmitti  non  lUibciTter,  ll  ex  intcruallo  pofteaqud  couenit 
de  pignorc,  pacilcantur  debitor  &  creditoc  vc  non  foluta  fua die  pecunia  pi- 
gnus  obligatu  pro  centu  aureis  emptu  llt  crcdicoii  pro  ducctis,  valerc  con- 
urntioacm  ^  cx  co  ia  tcrapore  contrada  iatcUigi  venditioncm  coditionalc 
quia  liccc  pigaus  fic  dari  no  pollit  vt  perfeda  coditionalis  vendjtio  llmul  c6  ✓ 
tral\atut,rem  cajncn  ipfa  qu.r  ii  obligata  eft  nihil  vctat  vendi  hue  pure,luic 
fubconditionc,acc  miniiscrcditori  quamalij  cuil^bct  :cti  crcditor  hoccafu 
no  taqaam  cteditor  coatraxiire  inteliigatur,fed  tanqaa  quilibet  alius.  Ncq-, 
vc.J)  id  Nlarciaa"  ne^at  in  d.l.fifundns  i6.$.t//.D.</r;w^n.Tiadtat.n.casu  illu 
quo  p.gnus  lic  dacu  (it,vt  de  ipilus  quoq^  vcnditionc  (Imul  aCtu  tucrit.hi  quc 
demu,  vt  diximus,  casu  lila  caditdiftin(5bo,  an  de  pignoratx  rci  prctio  llmul 
&  fcmcl  coueaiat  nccnc,  vt  priorc  cafu  non  valcat  padio,  valeat  poftenoic. 
ttfi  naq-,  fatedu  eft  vtraquc  coditionalc  cire  vcndition6  lluc  in  id  tfpus  quo 
folutacire  debuit  pecunia,a:ftimatioc6feratur ,  liuc  ab  iaitio  pignusarftinic- 
lur  vt  cmpcu  maaeat  illo  dutaxat  cafu  fi  pecunia  dcbita  fuo  dic  foluta  noe- 
rit,hoc  tamen  intcreft,q>  cu  ab  iniuo  conucnit  dc  pretio  pignons ,  emptio  ia 
tu  coatracla  fadaq-,  iatelligitur^ic^t  non  omnino  pfeJa  proptcr  adied:a  c6 
3itioa6:c  \m  vero  ia  aliud  t6pus  collata  pretij  c6uctio  eft,nulla proifus em- 
ptio  fada  intcUigi  poteft  ne  quid6  fub  c6ditionc ,  fi  quidem  venditio  tota  ex 
prctijcoucntioncaeftimatur.  Ineoquoq;  intereft,q>ciiabiiutiodepigi,iorjs 
ptctio  c6ucnit,id  ccrtc  agitur  vt  creditot  pignoratitius  ,quatenus  n6  Ibliiin 
xrcditor  Jcd  edapignoiatitiuscft,codeinftati  hatemptorlic^t  fubcoditio- 
nc,^ aon  magisnen  p6t q  vt  ^urc,quadoquidc  c6u6tioncsocs  etia  codiiio 
nalcs  expfcpu  tepote  viics  accipiut,iu  vt  li  qu<jric,an  valcre  ooillnt  nccne, 
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no  aliud  cgpus  fpeftandum  lic  qiiamquo  iniue fuerunt. ifi  fUiusfamituis  7^. 
D.dever.oUigJ.vlt.  D.de/ltpul.ftrudr.  Cum  verb  prcdj  conuentiofit  ex  in- 
^eniallo/iue  ob  pa£h6n6  qus  in  ipnipignoris  datione  intetuenerit ,  (lue  cx  . 
poftfa<5to  quoqueconuenerit  de  vendeiido,n6  id  agitur  vt  creditor  fiat  cm- 
ptor  tanqua  creditor/ed  tanquam  alius  quilibet:  mco  zm6  ipfius  duriorem 
quam  alterius  cuiullibet  conditionc  eflc  vt  n6  poflit  cmerc  a  voletc  debito- 
rcca  rc  qua  ipfo  etiainuito  alij  diftrahere  quindoqipoffitjduru  ccrte  ac  in- 
ciuile  citcUTefcriptitAi.D.iie  difirtiSffigrtor.  AncTop  llmilicer  admittcmus, 
quod  intcrprctes  &  pragmatichvolunt,valere  paftionf  iftani  vt  li  dcbitum 
madie  folutum  non  6rlt ,  cmptQ  (rt  crcditori  pro  ca  quStitate  qu<c  dcbctur, 
dumodo  fiac  pidiocx  interuallo?minime-  Obl>at.n.ead6  ratio,qua?  obilarcc 
fiinconcinSti  talispadio  adliibita  proponcretur.  llla  nimiru  qua  diximus, 
<^  ficri  nequeat  vc  ciufdc  conuentionis  potcllr te,  cad6  pccuniaf  quantitas,  & 
contrahedo  pignori  &  ineundx  vcndjtioni  fubferuiac,  ideft,vtcrcditoi  pi- 
gnoratitius,  c]uatenus  credicor  pigr.oratitius  fimul  &c  (l-mcl  fiac  emptor  liue 
purc,fiuc  fub  coditione.  Atqui  (f  huiufmcxli  paClioex  intcruallo  poft  lon- 
tra^u  pignus  adhibica  fic,n6  facic  quominils  idc  &  crcdicor,  &  emptor  ficri 
fimul  vclic ,  quaJiu  id  agitur  vc  cade  pccuniar  quScitas  pro  qua  pignus  dacti 
eft,man6tefcmperpignore,inprctiu  quoc]-,  cedat.  Uiud  ergo  ad  coditiona- 
le  vendition6  vtiliccr  cotrahcndam  omnino  ncccfle  cft,vt  6c  cx  inccruaJlo,6c 
mutata  pretij  quantitatc  fiatcapa(fbo,aut,quudn6  valdedifl[imilc  cft,vtfi 
incotinenti  fiat,con(rratiu:  tamciiipfa  conuetioprccij  inaliud  ccmpus,  ta- 
metli  nibjl  prohibcat  ex  alio  ccmpore  prcciu  calc  confticui  ij)  n6  exceJac  de 
bica  quantitat6.Sufticit.n.non  cx  pr.TCcdcntis  conucntionispotcftacc  id  fic- 
rijfcd  vcl  qua  alia  rationc,vcl  cafu.Ifq")  mco  iu-.iicio  Marciani  fenfuseft  in  d. 
^.vlt.l.fifHrjdtu.  Necpragmaticos,&:  interpretcs  iurare  poieft  quod  Marcel- 
lustradat  m  l.Titius  j^.D.^/f  ^/^.4^.vaIercpa£luinterdebitoicrr&:  credi- 
torcm  initum,quo  conucnit  vt  hindum  certoprccio  emptum  habeat  cre- 
ditor,  qui  alioquinob  n6  fblucam  fuadiepccuniS  diftrahcrc  pignus  pofTet. 
Non.n.de  cafuali,autquod  hac  partc  idc  cft,condicionali  pignoris  vcditio- 
nelcxillacftjfeddcpura  dationcin  lolutu  aut  veditioncciirc  fadlacu  iain 
folucndo  mora  dcbicor  contraxerat.Qu?  fpecics  lorg^  difFcrt  ab  illa,  dc  qua 
Jifpucamus.Ncmo  fiquidfi  ncgauic  vnqua  valereconucncion6  fi  pro  dcbito, 
pure  vendaturrcs,quaf  antcaobligatatantum  erat  d.i.refcriptH.\i.D.de  dtfl. 
pign.l.cUm  domtrta.i^.C.de pigner.l.m  numerationtbus  44.  d  'de  folut.  Nos  vero 
illud  ncgamus,  valcre  conuentioncm  licct  ex  intcruallo  fadam,  qua  id  aga- 
turvtin  eumcafum  quopecunia  fuodic /oluta  n6crit  pignus  ccrco  prctio 
iatumcouueiitocmptumfitcrcditoti.Rart.aut6  etfi  hoium  cafuum  diucr- 
litatem&diftinftionS  non  ob(cruauit,fateturtair»cn  hoc  c]uod  interprctjb. 
placetjvalerc  padhun ,  vt  loqauntur ,  legis  comifloriar  quotics  cx  interuallo 
adic(5lum  cft>hadenus  veruni  eflc  vt  vtilc  fit  ad  cxcipicndum,  non  etii  ad  a- 
gendum.Mocus  nimirum  cxco  q?  Vlp.  Calippo  rclpondit  in  /.  Ca/ippo  45.4- " 
iias.i.p4auis.i)  .eo.ttt.de  foIu.Quiuis  ftipulanti  vxori  vir  /popoderir,  dircmpto 
matrimonio  pracdia  qux  doti  cric  obligata  in  folucum  darc,  tamcn  fatis  cfle 
oHcrri  dotis  quantitat6.Qm  tamen  locus  fi  vcrum  amamus ,  quimaxime  a- 
licnus  eft  a  propofita  difputationc.  Ncc.n.ad  pignons  v6ditiouc  aut  dationS 
in  folutum  pcrtinec,fcd  tantu  ad  promifHon^  de  dado in  Iblutu,  quar  ab  ip/a 
«lauonc  miilt\i  diftat,liaic  &  longc  abud  cft  ii  quis  vendat  auc  donec.  Aliud 
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-tero  li  promittat  (e  vendittirum  aut  donaturum  ,  qufi admodu  id6  Bart,  tra- 
-dat  aJi.v/t.D  decondtii.cmif.iiMt.Quiqxmn  &:  ilfud  mult^  fecilius  cft  ,  vt 
expTomilTionede  vendendoobbgeturijuis  ad  vcndendQ  ,  quamvtcx  pro- 
miflionede  dando  in  (blutO  dare  poftea  teneatur.  Habct  enini  omnis  eiui^ 
modipromifTioDeinfblutumdando  ,  tacitam  conditionem  necelTariam 
&  in(eparabilcm/i dcbitum  manebit ,  qu<j  condicio  dcficit  oblata  quando- 
cunque  ea  pecuniar  quanncate  qux  dcbetur.  Adeh  cnim  non  valet  datio  in 
(blutnm  Ci  nihil  dcbcatur,  vtctli  per errorcm  Fada  Htpro  maiori  quantitate 
quam  quar  rc  vera  debcretur,nuliacx  partc  valeac ,  nc  quidcm  ad  inducen- 
dam  procoqiiodrevcra  dcbctut  Iibcradoncm,  i.finonfortcm:jG.§.[icentMm, 
tfift    BartJraSiat.  D'4e  condiU.indik* 
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DUc^e  cmmijfartdinfignore  adic^daddMSiofiemmfolit^ 

tuminetmdam. 

Nco  fm^  cum  intcrprctibu$fcntio,quod  aiunt,  no  raagis  v»- 
Icre  padUonem  vt  ob  n6  folucam  (ua  die  pecuniam  pignusi» 
folutum  datum ,  quam  vtpro  debiuquancitate  venditum  in- 
tcll  gatur,quaniam  dauoin  (blutum  vendidoni  fiipillima  eft, 
codcmque  ferc  in  omnibus  iure  ccnfctur.Pr^fci dm  ciim  vtri- 
quc  communc  iilud  HtjVC  Huc pignus  vcndatur ,  iiue in  /blutum  detur  ,  non 
cantumdcbiu,/cd,quod  omnuioconlcquens  cft  ,  etiam  pignotis  obligauo 
'to\\a.zuiJ.^ non/ortem  i6.§. ficentHm.de  cond.indeh.l.innHmerationihuj  ^^de 
folutXwdc  namque  Ht ,  vc  non  magis  pignus  cum  dadone  in  folucu  concur- 
rerc  po/Hc  quam  cu  vcndiuone.    An  ergo  ilmilitcr  dicemus,quo  cafu  vaJc- 
rccd^tio  pignbdslicfadivt  condidonaTis  quoque  vendiuojimul  contra- 
(ki,  viderctur  quemadmodu  in  (^cic  d.I^fifundui  \6.%.vlt,de  pignpr.codc  ca- 
fu  valicura  in  loiucu  donadong?Itapragmaticipucant,n'ulla  prorAis  hacpaL- 
te  diflercntii  agnoiccntes  inter  vendjtionc  &  dationem  in  foiutum.  Sed  nos^ 
negamus  ,quoniam  in  vendicione  iiluJ  vul^  ^cit  pa£donem  ,  qubd  predj 
conuendo in  aliud  t^pus  confcrtur  ,  ita  vc  nequc  vcndido pignus impediac, 
iieque  a|pignore  impediacur.  At  in  dacionc  in  folutu  nihil  elts^od  in  aliud 
tcmpusconferripoinc,quoniiineapredumnuliu  inccruci^c.  Aut/iquod 
xnteruen]reintcllieitur.vc  vendidoniiimilis  videiipofnc,  aliudedeidnon 
poceft  quam  idipfum  quod  d^bccur :  Alioqui  ii  adclas  quid  vel  minimum  auc 
detrahas,vecam  vendiuonem  efHcies,,non  donacion^  in  folucum,eflecq^  hoc 
caiu  dado  in  Iblutum  perfimihs  vcndidoni  condidonaLdcinicx  vc  abini- 
cio  camen  de predo  conucnincc,qu4  nos  fupra  ncgauimus  valcre  ,  cum  eci4 
cum  alia  prccij  quam  debici  rado  in  quanucate  conllituta  eil.  Quanto  mi- 
uus  igitur  valebit  datio  in  iblutu,qu:c,vc  diximus,Don  ni/i  pro  ea  ipia  quan« 
utate  qux  debctur,fieri  poteft.<*  Dices  fbrcalle ,  Radoni  huic  coniequens  p{>- 
tuis  videti  vc  padlum,quod  vocanc,legis  comipiilbri^iu  donationeinfolucQ 
non  improbccur  ,  quandoquid^  eadepecuniz  q^iiandcas&pignon  fub|er- 
uic«  &  dationi  in  lblutum,quod  in  vcndicione  diziinus  eHe  diuerfuin.RcipO- 
«icononeile  toStsun  conf6c^uou6,qiiia  hcecca  ipia  quancitas  qi»  debecur^» 
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&pf  o  qua  pignus  dacum  fuic,conueniac  dacioni  in  foiucuiii,  nih  loma^:^  ca« 
menpignus&dacioin  rolutumfeinuiccm  compaciuiicur ,  imb  canco  uji-. 
nus,quanc6 tacilms ei\  vc  pienoris ^acio  jeuadac in dacionem  in  iblucu  quaui 
in  vendicioiiem ,  cdm  8c  roloetiam  conrenfu  perficiacur  ,  prqfercini  pollei^ 
fione  pignoris  quod  in  folucum  dacur,pene5  credicoccm  iam  conlbtuca :  nec 
vllam  rcquirac  prccij  co:mencionem.  Nam  llatim  acqnc  dacio  m  lolucu  per- 
feclacll  ,  nemodixeiicfuperellc  obligacionem  dcbiuquod  vcique  proiatn 
(oluCohabecur.</.$.yirf/}/«m.  Ecquamuiseadetn  ilc  quanctcas  pro  quaC^  pi- 
gnus  daiur^fSc  in  (bliicuni  dacio  fic ,  alio  camen  lure  ccnleciK  qi4o4  ad  caufani 
pignons  accu^c,alio  quod  ad dacionem  m  foluCMoSiquidcuiin  pig^tore  ipe- 
d:acur  tanquam  deb  ca  ,  in  dacione  vcr6  in  Iblucum  canquiquardebcri  dcii- 
nac,  funcaucem  illa  prorfus  c6cradi<Slor;a,  vc  eadem  pecumqquanciLas  quali 
debita,6c  quafi  indcbita  confidcrecuc  In  eadem  pad^ione.ldcnique  ell  hue  in 
ipfa  p  giioris  datione,fiuc  ex  mceruallo  conueniac  de  dacionc  in  folucimi :  fe- 
cui^d  jm  ea  qujc  nos  u\  fupcriorjbus  dc  vcndicionc djfpuiauimus.  Ac  quid  (i 
crcdiderim  tibi  centu  priufquam  dcpignore  vlloincer  nos  conuenircc» 
id  egcrimusjvc  Ci  pecuniamTua  dic  no  foIuercSjfundus  Tmanus  mihi  eo  pre  * 
tio  cmpcusellec;  Condicionalisempcio  contra^a  vjdebicur,&  ide6  valcbic, 
ficuc  &:  dacio  in  folutum  Li  quaeod6  modo  fada  proponatui  ar^.  I.vlt. d  .  dc 
contr.empt.  Nec  ad  rcm  pcrcihcbic  quod  poltca  &  m  codc  ferc inftrumento 
conueniacde  pignore  ad  conciavIbum,vt  fic,  confirmandum.  Alia  nan^quc 
ratiocftpignoris,quod  prodcbitodatur  ,  aliacius  quod  ad  vcnditionis  liue 
punc  finc  tondicional  s  contra£kum  confirmandum  adhibctur.  lllud  cura 
venditione  autdonationc  in  folucum  fimul  ftaic  vc  dixinius  non  po:cft.Hoc 
poteft&'  quidem  c6modi(Iime,canqui  acccflbrium,cafdc,fcilicec,  quasjpla 
vendicio  admictcns  conditioncs.Itafit  vcordo  fcripturx  fpedandus  hcvc 
aIiasplcrunqueeue!iic,quocics  nimirum  inducic  diucrfitatcm  iuris&:vo- 
\utaxistl .heredes mti .§.vlt.D .ad S.C.Trebe{Ll.<]Hoties  34.0.^^  vjuf.l.gene" 
raJiter  i^.§.^Mid ergofiptHres  de fideic.hbert.Kic^wc  ica  Scnacum  noftrQ,  cuni 
exfadoqujcftioincidillec,noiinullis  licctreludantibus,aliquando  pionun- 
tiaircfcio. 


ERRO  R  QV  ART  VS. 

D«  Uge  C9inmifforia  concepta  per  claufitlam^x  nunc  prout 
cx  cunc  dc  concrajfffpfnorr. 

«  •  » 

voD  interprecibus  &  pr^iacicis  noftxis  placet  paclum ,  vc 
loquuntur,legis  commiltoriar  in  pi^oribus  quoquc  valerc  fi 
er  intcruallo  initum  proponatur ,  lacit  vt  non  dubiccnc  qnin 
valeat,cum  eciam  cilm  ab  iniiio  inceiponitur,n  mod6  adic^ 
fic  vulgaris  illa  claufula,notar  iis  noftris  fi:equenci/lima  ex  niie 
frout  ex  mncyCr  eontra.Sic  enim  exiftimant,clauful^  huius  vim  illam  cfte,vc 
fijfficiatvtrouistcnlporeficri,quodrtafitvnotcmporc,  vtin  aliud  tcmpus 
e6nfi:ratur,dVitTimodo  alterdtro  ficri  poflit.Ego  verb  ficuci  non  dubito,quiii 
paAom  haiufmodi  fit  (bcritque  (emper inutilcin  pfgnonbus,  fiue  fncbnti- 
nenci  adhibicam  fiue  ex  inceruallo)VC  in  fuperioribus  difpuucum  eft,  ica  nec 

hauc 
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hanc  cUuTulam  ex  nunc proui  ex  tunc  faccrcpollc  arbitror  ,  vt  ca  padjodi- 
fcndacur.quc  licque  nunc,ncque  tuncficripolIic.Pluspuio,  necquicquam 
pperan  poHe,  ini6noccrcpoiiusiiioetiam  cafu  quouljoqui  valiiura  pac^io 
cller,coilaca  in  aliud  cenipusprecij  conucntione.Vtputali  conuciicric  m  da- 
do  pignorc,  vc  ob  non  loiucam  fua  die  pecumam  poflic  crcdicor  flbi  rccine- 
re  emptocisiurerem  obligatam  iuilo  prctiocx  nuncproutex  tunc  ,  &ex 
tunc  prouc  exnunc;cilimandam.Nego  cnim  valere  padionem,  qua:  camen 
vulgari  ilia  clauTul^non  adieC>a,procuidubioyalerec,  ll  MarcJanocredrmus' 
in  L/tfrnduj  lO.^.v/tfDe  psffnor.  vbi  quod  aic  tufh  pretto  tunc  ^tfltmnndam  o- 
ftendjc  facis,  non  alicer  poile  defendi  ciufmodi  conucncionem  ,  quam  /i  jcfti- 
matio  illa  lufto  pcetio  lacicnda ,  non  in  cum  duntaxat  cafum ,  quo  pccujiia 
fiio  dic  foluca  nou  cric,fcdin  idctiam  tcmpusexpie/lim  conferacur.Tricum 
cnimcll.articuloiilo/KWf  excremi  temporistcinpusilgnificati  ,  vt  Pompo- 
nius  aic  in  l.  Ji  hu  legatum  4.  in  fin.  oe  contitc>Cir  demonJh.Ciim  vero  cius  ai- 
ticuli  adicdio  idcirco  ncceflaria  ilc  ,quod  aiioqui  conucntio  implicatura  ef- 
(ct  contradickionc  fiid  agcrcturvt  uibfiftente  adiiuc  pignoiis  obiigauoue 
vcndicio  pignocis  fiuc  purafiuc  condicionalis  iamfa^ka  pcrfedlaque  inccl- 
Iigcrccur,vc  docuimus  in  fuperioribus  ,  planc  conftqucns  cft  ,  vt  ncquc  va- 
lcat  conuentio  li^c  dc  qna  agimus,li  articulus  illctunc  llt  omiirus,neque  rur- 
llim  llarticuiuscontrariusff«»tf  fitadiedus  ,  quivtiqucnon  poteftnonad- 
iid  in  claufuiaiUa  ex  nunc  prout  ex  tnnc,(fr  contra.Q^xxt^  cnim  de  ea  re  agi- 
lur  ,  qu*  non  mfi  ccrto  tcmpore  fieri  poteft ,  ca  fi  alio  &  proindc  alicno  tcm- 
porc  hat ,  valctc  nullomodo  potcft.  Exemplu  efto  in  formula  illa  [o\tni  qui 
Gallus  Aquiliui  um  fubciiicer  excogicauicad  facicndamvcilcpofthuminc- 
pocis  Aquiliaui  i\\^\i{\uoncmiS$fiIn4smeusmevuto  morieturytuncfuimihtex 
eo poji  mortem  meam  intra  decem  menfes  nafceturnepoSfberes  ^o.Ncquc  eniin 
alitcr fieii poccft  ilia  infticucio, quam  fi  ^dicAus  llcarticulus  //wjcproptct 
eas  lationes  quasin  hanc  re  nec  infubtiics  ncc  inelcgantcs  attuiimus/i^.p. 
Conien.cap.y  Nifi  tjuod  poftquam  (ciri  cocpit quomodo  pofthumus is  Aqui- 
lianus  inftitui  pollct ,  vilum  cft  fufficerc  fic  fattam  infticutionem  verbis  ge- 
ncralibus  vt  in  cafum  \xi\t  valcrc  qucat ,  dummodo  cafijs  illc  ex  vcrbis con- 
cipi  pofTit,  vt  Scaruola  monct  i/i  /.  Gallus  19.    fuitiam  reffe.DC  liher.  poff- 
hum.  Fingc  aute  fic  locutu  fuille  tcftatorS ^yf/wj  meus  me  viuo  morietur^  ex 
tunc  prout  ex  nunCjC"  f  x  nunc  prout  ex  tunc  ^ui  mihi  ex  eo  poji  mortem  meam 
intra  decem  menfes  nafceturnepos  heres  eJlo.\\\  vidcbitur  nepos  vtiliter infti- 
tutus  r  Mmim^  vcro.  Adiedtus  namque  articulus  rtunc  facit  omnino  vt  in- 
ftitutionis  tcmporc  mipciflo  alienus  pofthiunus  infticutus  fuerit  ,  qucm 
conftat  iurc  vetcrc  inftitui  nullo  cafu  nuiioque  modo  potuillc.  Ncc 
quod  arucuius  contrarius  tunc  non  fit  omilTus  cjui  omnimodo  addi  <fe- 
buic  vitio/aminftitutionem  lanarcpoteft,  quiacx  tuncprout  cx  nunc  in- 
ftitutum  ncpotcm  auus  voluit.  Atqui  cxnunc  inftituere  nonpotuit.  Er- 
go  nequc  cx  tunc  bcn^  inftitutus  videri  poteft.    Alioqui  non  ellet  infticu- 
tus  ex  cunc  prout  ex  nunc,&:  contra.  Cumc}uc  inftitutioncs  omnes,it^mque 
fimiliter  conucntiones  quod  ad  formam  &  Ibllennitatcm  attinet  mdiuidu^ 
fint,ncccfiari6  eucnirc  oporcct  vc  quod  aiioqui  vtile  futurum  erat  ,  pcr  id 
quod inutiic cft  vitietur.  Poftentquc  aiiaeiufmodi  cxempla pcn^  innumera 
ptoferricxiisrebuspetita  ,  quic  quoniampnrfenti  tempore  fieri  non  pof- 
ittnc  ia  ^ad  tcm^us  fnut  •onferciidx.  Niaiique  igicur  pk'odcftt  clai^fttUc» 
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illam  ex  riHncprcut  cx  tunc  &  contra  adiearam  fuiiTerNihil  prorfi«,quinimOi 
vtiamdiaamcll,noccbitpodasiniiraaibus,qui  non  nii,  akerutro  tcm- 
DorefteLipocuerunt.Saneli  vtroque  tcmpore  exi>edirires  pofTit,iiibil  om- 
Lointerentannuncfiacantuncmecproinde  anex  nuncprout  ex  tuiic 
autcantraex  tunc  proutex  nunc.ltaque  ucuticlaufalar  ill:usadic£V.o  hoc 
carunonnocebit,.tanec  proderit  quicquam  Nam  cum-  inaa:bus  pot.flr^ 
mam  conditional.bas  vfuipaa  h^c  claufula  folcat.vt e«rtenteqaanc.o.unw 
nue  conditione  penndchabelinut  aclipuie  &  e.^contraaus  tempore  hdi 
cVe.t^ncc  vUa  vnquam  condi\?ionefufp(inli  ,apj^ret  huius  ad.c^ 

aaonem  ficuti  noninipedir,qiiomiiras  c^ndittonem  expe€tan,tanden  qud 
cxifl:creoportc.it,itAncc  faccrcpomr  vtimpleta  quandocunqnc  condit.o- 
ne  ahauid  e-.ire  vid jatur,fiquidem ea quoque  non  adieda  peiinde  ex prat- 
rciuitempoleviresacccptuta  eirct  coi.uentio,&:  codcm  prorfusm  omni- 
bus  iure  ccn{enda,quo  f.  pure  fadla  efibt^quia  nec  cxidens  quandocjuc  con- 
d:t.oal;ud3dfert,iuhvtpurc  Vadum  intcll«gatur,quud  reue^a  hcluin  eft 
fubcondicione/.po/i<,rn.§W^^;««/.D.9ii*/^t,r«ni;»  psgn.habX^t  quo  pU.ra 
fcripliirus//^.i5.J'<»"'>^.^*/'-^-<:^  T-vbietiam  monuimus  di(lincuendas  elltf 
hac  parte  conditio.:CS,qu*  aut  mcrd  cafualcs  aut  mixtx  funt,ab  i.s  quas  po 
ccftatiuas  nollci  appellant.quod  carum  impleme.itum  ht  in  potciULC  debi. 
oria,.^cxcius  vo^untatc pcndeat. Nam  in  cafual.bus&:  mnctis id demum 
obtu  etgenccaliter  ^  indiftinde^quod  diximuscarum  cuetnu  imple- 
mcntofcrivtpura-aau.nvideaiurquod  non  ii.fi  fub  condu.one  t-dum 
fucrat,adebvt  eorum  quimedio  ten.PorecLim  eodem  dcbitorepure  con. 

™nt,n^  P^^^i''-^'''  9 

totior.in  pij^norMh.ln  potcftatiuis  vcrb  contra  fcruatur,vt  in  dcb.tor.s  dum- 
taxat  odium  &:  mcommodum  puu  exiftimetur  conucnt.o  qu.t  prunilrn 
fu.t  condicionalis,non  etiam  m  od.um  cxterorum  qui  mcdio  tcmporc,id 
cftpoftinitamconuentionem,&:  antc  implctam  cond.tioncm  cum  codem 
debitore contraxerunt^./.^««^4/,/r«;»./.j.»«  pri««p^ 
pianar.obUg^.pof  Sed  neque  hoc  cafu  diuerfum  lus  inducctur  ex  co  fohlm 
^Lin  conuJ.uio.icconditionali  adiedaproponatur  claulu  a  ^W^M 
proHt  ex  tnnc  &  contrk.si  fecundi  creditoris  qui  nondum  impleca  codit.onc 
contraxitpure^um  eodemdebitoredurior  caufa  conftituatur.tadcm  enim 
^r3c"rget,qu6dmpotefta^^  non  debcat  vt  cre^ton 

ruoiamquxutummsauffcrrcpofllt.  Qux  ratio  c.\m  lu.n  niodoex  mcia 
fubtiliqucrationciuris,rcd  cx  fumma  rauitatc  proficifcatur  abfurdu^n  la- 
n^fucrit  fiquisputcthuiusvcliUiusclaufulx  commentoelidi  cam.&obli 
tcracipofrc/Pland  ciimdcilloduntaxat  quarritur.A.i  valcat  conuentio  quq 
fubconditioncfaaaeft,acproindc  quod  ad  fohus  dcb.toris  P«fo»^'" 
tinet,nonquodadcxteros,indiftinae  verum  eft  fiue  cafuahs,  (luc  potelta- 
ciua,imc  mixta  conditio  fuit,infpicicndum  cire  tcmpus  conucntionis.vt  cx 
codic vircshabeat conuentio  l.fifiliHsfamiluisyG.D.dcverb.obhgAtd. 
vlt.v»iU /»p«/4r./w<«r.Proindc  claufula  lUa  ex  nuncproHt  ev 

/««f,t/«/f<?«fr4nihil,vtdiximas,illocafu  ^ 
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D  ei  interpretu  &  pragmaticorQ  tradjtionfi  qua:  liabet,  Pa- 
'  du.quod  vocit  legiscomillbri^mpignoiibusnd  valere,  fo- 
l^iliacxceptioadiiiberi  ibkc,niliin  fauorfi  tertij,vtputa 
6ddiillbd»Mam  propoafOBiCaiiitexceptionis  &  prob  i. 
^tXfS^9C€gtifSi6ii6gta^  vbipro- 
potiebacurTiciofedmuaQMsacciMiectoctoreosfi^ 
ns,dcdilIep.|Dorifiuthypothe«  fidciDiror6Ludtt :  eidiiiiqut 

Lucio  promififlc,mtTa  triennium  proximum  fc  eum  libcraturum.  QuM 
^on  lccJllci  dic  fuprafcripta ,  &  foluilTctdebitum  fidciuirocaeditonTiul* 
nie  vt  prxdia  fideiulfon  empta  «ilent  quy  creditoribus  obligauerac.  Quar. 
mcmm  Scxuola  ,  Cum  noncflct  liberatusLuciusfideiulIbr  a  Titio ,  anli 
fcWflecai^torijemptahabcretprafJiain  conucncionem  deduda.  Rcfpon- 


vt  in  cauiain  obligationis,ied  vt  empta  haberet,fu  b  condi- 
oonc  faaMnegyioucmefl^coaih^  obligaoonem.  Quibustamen 
mis4oni&  inipidit  ^  intcr- 
pcctum  5c  pfa^nacittmftn.vcnon  poaiericape(cids.Fatecar cMlte  i  liinter 
Adcjuflorem  &debitorcm  id  aawm  proponerctur  ,  vc  ubiiaviolatam  cw- 
ditori  pecuniam  fidduirorpignorahabtmiBCiafianoWigacioiii$,idcftpii 

gnons,nulliLismomentifuturamcrtccohuentionem;ncante*j6tvttamc6- 
tradam  in  obligationem.  Hoc  ipfum  vertS  cur  ita  ?  Niii  quotiiam  eo  caio 
inceruemrec  oadlio  illa  implicanscontradidhoncm ,  quat  6c  pignoris ,  &-em- 
gionis/ittiul  obbgationem  inducerct ,  quod  interprcces&:  pragmacicinb: 
Mch^anc padutii  legis  ^omouHbriar;  Ineptc vc  docui  in  lupcrioribus,  & 
w«|^Qmquialcgemooa»Bi(]br]a^  dicunc,  pon  Aucf  padta 

Je^caniiifflfliift^^agis^^  tut^tcii  quiaconuencia 

tt|ciKin  eoentum  et^  diiintCfo  comiadam  qui  legikoittplflMratoiiti^ 
aRur,miiurdiDvclaada(ficonipcos ,  ^texnatura&  poce^  legiscom* 
nMMon^inemptusfoff  debcrec.  llludergovulc  Sc??oolaifttttdebiK»ttta«e 
ndeiullbrem  zCtxi  efre,vt  fub  ea  conditionc  ii  a  debfCoqe  peoihia.^deblCtilOll 
iblucrctur,empta  fideiuilbr  haberetprapdia  cfeditori  obiigacasnbii^^tt^^ 
«a  in  cau/am  oblicationis  &  pignoris  acciperct   obeaW>q«e  caufam  pottfc 
2*w^mobligata  hiiilc praedia ,  Tcd crcditori non  fidciuirori , contracfta  aut6 
'Ui«s&  vcnditioncm  cu  fidciufTorc ,  non  en4  cum  cccditorc.  Porr6 
imwobant  padulegis  cdmiHbtiafinpignore,pommt 
ntaeflepaMcaooiplocuipigiittsdacfifiitri^  EtconiMwmtcrcamcx- 
«tpoonetii  hanc  4flllltttunc  .vt^ltarhwiufmodiyflfliaiaBorg  terui .  non 
dcaliocafu^nnc  inceU%eie,qutoqaO  IttCiatillepignus  quoqutaccoh 
pent:AUoqttiooit^  exccpttoad  regtiia  at<^modac4:neqotdidpoi{#.' 
wn  ccroopotiaf  Ou^iminipfocteditort  ftOiilnciftliMieildouictctncJ^ 
«c  a  ponas  conucniileintcr  dcbitorero ,  5^  "ccedifoiem  i  Vc  fi  pecunia  dcbito 
crcdjtoiiruadienonf6luetur,  habcatawditorcmptoris  iure  fundumCoc- 

jictuDutDi^diidtao^ 
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tionalis  empcioconcrad<iinceliigacm',<iumniod6  fundiisiJle  Cornelfapus 
non  fiieric  credicon  obligicus.  Quid  ergo  incereile  hac  parcc  poceft  iiicer  fi- 
deitillbrcm,  S>c  credicorem?  Nam  &:  fidciuiror  ex  fideiullore  hc  credicor,  ic  - 
licecex  cau/a  mandaci  ciim  e-im  quancicacem  foluo^e  cogitur ,  quam  pro  a- 
liopromilit.Acqueica  faijc  videncuc  mterpreces  nollri  fenfillc,  nullTni  Ca- 
Iiccl  nuercrcditoicm&:  fideiullbrem  dJitcrcnciain  eflc,cijm  hde.uir  u  ob* 
lig&caiuntcaipfa  pc£diaqu«r&  credtcoLi«quianec  pocelt  ilL-hec  calu  did 
cerc.us.led  cunc  dcmum  ciim  idem  fundus  qoi  credicori  obhgacus  ca:utim 
tiLiiCjhdciullbrj  nonobligatur, /ed  fub  condicione  vcndicur.  Potelt  cnim  fc* 
cundum  liancinteiprecacionemcxcepcjoaccommodaia  eilbad  rcguJa,li  rc- 
gulacop.cipiacur  dc  lege  woinmiflbria,  jvc  loquuncur,in  p'gnonbus  impro- 
banda, exccpcio auc  m dc legc  comnnllbria  illoecii  calu  admictcnda  quo 
coiuicneric  depignoie,  led  cum  fidcJulIbie,non  cum  cceditore.  Scd  camen 
pragmacii;!  noltri  longc  aliter  vulgb  intelljguc,eo  nimicum  /enfu  \t  qnauis 
cicpig!<orecor'pcnccitcunifidciullbrc,  lululominusvalcac  in  cius  tauorem 
pacbo commilIbria,qiiae  la  Kauorcm  pignoratiuj  cTcdicorisnullomodo  va- 
Jcrct.Hac  vna  moc  rationequbd  non  licuc  ciedicoiis  ica&:  fidemiroris  cau 
fa  odioli  vidcri  polTit,  qui  licct  pro  dcbitore  folucns  fiat  iplius  credicor,  ta- 
mcn  neccirauuscltnon  voJuncaiJus,ob  idquedignior  cui  f.:ueaiur  ,  &  dt 
quo  nihil  mai^  prxfumacur.Qiiaj]  verb  non  aham  racionem  quara  cxhu  cre- 
ciicorisjubpi«iregula  quailegcna  comiiroria  in  pignoribus  improbaiuc.  Im6 
vcro  vcdocuniiUijh  Jcg^m  conullbrrii  proprie  accipias,id  eft,  vt  expjjcaui- 
musin  prxcedcncibus,  proo4  conuencionc,  qiii:  fiduciit  co^-cradum  pctfi- 
cicbac,cocaeftfauorabihsdcbjtori,damnofa  crcdicori.  Pcrinde  nanique  c6- 
cracredicoFem  exercccur  adebitore,  atc]uc  in  emptionibusexercetur  cotra 
emptorcmdui'taxaca  vendicore,  qiiiaiicc  adiicicur  niii  pro  vcndicore,qui 
ob  nanc  caufam  neque  inuicusca  cogitur  cxercere  l.^.D.de  leg.commt/f.  Sed 
tamen  qu»a hJuci«  nec  comodu  iiec  vfus  vllus  crac  nifi  fadta  prius  pignori:»- 
manopauoncpcrqua  dominium  pignoris  pur^  ftacimc]i  ccansterebacur  in 
crcdicorcm,  ffrpjtisautcii)  accidcbac  vc  incra  confticuca  diem  non  vaJcnte 
dcbicorepccuiya  exphcarefuz  couencionis  fru<Stu  priuaretur,  nec  qoicqua 
ei  prodelIcc,qubd  fiducia  coMcr4Xiliec,non  fine  magno  dcbicoru  incomodo 
quimaiorisvalorispignora  fub  pivTCcxcu  conuaJicndx' fiducix  no  iJlibccer 
mancipabanc,vifum  eil  catidcm  abrogandum  hocc<H)Cradusgcnt.istarc]ui 
odiofum,nimirc]ue  o/pciu  iiebicoribus  non  propcer  fiducia  contt  ada  legeni- 
quc  cot^illbria  ^dhibjta,'ed  propter  mancJOKUoijc  qUvX  fiduciic.contraheii- 
lcgi^]ue  commUjouar  adnjbcjidx'  ncccilitatem  inducebac.  Uac^vie  colJe 
vfum  6l  poteftatem  in^cipationis.  Nuliuni  odium  ii)peteit,  aut  pouiis  nuiJa 
odij  cauia  adttcifuscrcdjtorem;licut  nec  vlJ:^.  neccdltas  c6trah6dar  ^duax, 
aut  vfus  vllus  legiscommillbriae  in  pignore  c]ux' icilicec  e6  tantvim  pcnine- 
bac  vcresdebitoiisquqcrcditoii  acquilita  ellcc  in  debitorjs  dominiO  recur- 
^erec  co  dcmum  caiu  quo  ii  cra  dida  dic  peciinia  foluca  eilec.  I^oinde  ciim 
excauia  pignoris  domimum  i\\  credicorem  non  transFe^cut ,  ^parec  Heri 
luiliompdo  pollc  vc  lcxcommijllbriajn  pigii^rc  acihjbqaKui,a,yc  vc  odio  vilo 
digous  videri  debeac  credi^qi^/)ui  p/gpus  ac^ipjendomJul  oJjud  agic  nillivc 
i(Ibiconralat,JulIaqucdcbi^nouvi>?^^ucac.  Qubdfic^  ct^ncrano  non  ^cu- 
deiKum  fcdinLerprccum  mocc  lcgfim.  commilibriafp.lic  ir-celli.g?5  ,  vc  FLiiir 
(i^obligacus(^  exem^i^%4^dci>ccec  Miep)j|>Ui5,foIuta  fuQ^^iQ  pecunia. 
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fiatexinctnptocmptusobnon  (bliuam  fua  diepcauiicmi  ,non  magis  odia 
acditoris  improbnri  padVio  potcft  quamli  nullo  pnccdentc  pi^roie  ad-^ 
hibita cHct.  Ncc  cnim  cominus vcr^ edet  creditor  quod  non  cflet  pigno- 
ratitiu$,ncc  confcqucntcr  mmorcodiodignus ,  li  nudum  creditorjs  t;orrcn 
futficcret  ad  odium  concibandum.  Et  tamcn  dubjtari  n6pote(l  qnin  coca- 
fu  valcat  conucndo  >  tanquam  conditionali  duntaxat  vei  aitiorc  contra^b: 
non  fecusaclicum  fideiullorciuftacllet  ,  cum  quopruisde  pignorcnullo- 
modo  c6ueni(let,tamct<i  de  re  qux  i^  creditori  obllgdta  fuilllt ,  ncqiic  cnira 
fideiullbri  datu  intclijgiturpignu$,quoddatiim  cllcrcdiiori  ,  liccrperirtde 
fiat  jilc  cx  Hdciulforc  credi  tor,  ex  quo dic  pecuniam  debitam  foluit  crcdit^ri 
pro  dcbitorc,ac(i c4 primilin  ipfc  crcdidillet.  Illud  ergo  fupcrell  vt  conucn- 
uo  illa  per  qu5  fundus  pgnoratus  fiat  empcus  crcditon  proptcr  non  folutant 
fiia  dic  pecunia,non  alia  raiioiicnnprobctur ,  fucritquc  oliin  fcmpcrim- 
probatu,quamqubd  pignorisobligatjoncm  inducat  ,  &  tonuiiionalcni 
iimul  pignoris  vendi tioiiem  codcm  inrtanti  pcrfed^am,quar  tamen  limul  fic- 
ri  pcrnciqucnon  potuit.  Quafrationon  minils  vtique  lociim  habet  in  per- 
(bna fideiullur;s  qui  candcm  rc  pignori  acccpcrit ,  quam  m  perfbna  credjto- 
«  Non  cnim  hdciuflbris  faiior  pcrlcHi^qucfaccrc  potcll,  vtco  magis  pi- 
gnus  &  vcnditio  fc  inuiccm  conipauantur.  Projnde  non  fidciuflbr  a  crcdi- 
corc  hac  partc  Icparandus  eft ,  led  is  taiuum  quj  antc  initam  conucnrionem 
defundocmptionisiure  rctincndo  pignus  acccpit  ab  coqui  non  accepit, 
iiue  crcditor  illc  fit,fiiic  fideiullbr. 


ERROR  SEXTVS. 
De  Ugc  commijforia  tn  vendinonthus. 
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T  Icg6  comillbrii  in  pignoribus  odiofam  clle  intcrpretes,  &:  prag- 
matici  noflri  crediderint,iilud  maxime  cficcic,  quod  in  eniptioni- 

bus quoq",  ia  olim  odiofam  cS  fiiifle vidcnt.  Sic  enim  Paulus  rcfcrc 
in  LAenuliHj  LartMrtui  ^%.D.de  wi#»w.Icg6  cdmiflbrii  Imperatori  difpIicuiP 
fe.Na  quis  ncgct  inoltb  fauorabilioretn  cile  vcnditorem^ro  quo  vno,  vt  iant 
diximus,eaIcxadhibctur,quaaicrcditorcm  ?  Creditcics  iiquidem  vtpluri- 
niuin  ob  id  maxime  in  crcditum  iri  folcnt ,  vt  vel  vfuras  vcl  quid  aliud  in  vi> 
cem  vfurarum  coiifcquantur,tum  pr^fertim  cum  pignusaccipiunt  ,<^uo  ca- 
fu  placet  ctiili  gratuita  pecunia  fiicrit,tactam  nilnlominus  antichreiim  c6- 
craclaui  vidcri  vt  fruc^us  pignoris  lucro  ccdant  crediioris ,  i.  citm  debttor  8. 
D.in  ^  ih.cMf.pign.velhyj>othJ4cit.contr.Q^  nosfuliuscxplicauinius  Decd^ 
de  9.  Err. yAt  venditores  iere  omncs  cgcilas  compcliit,aut  inuuat  (anc  ad  v6 
dcndum :  ideoque  digniorcs  proculc  ubio  videri  debcnt  quibus  niccurratur^ 
ac  multb  m^is  quibus  conccdatur  vc  mfla ,  nec  ilLicitacoucnponc  fibi  pro- 
IpiciantXrgo  (1  in  vcnditionibus  quoq*,  lexcomillbria  odiolacllc  creditur» 
quantb  minds  fauorabiLs  videri  debet  in  pignoribus?  Atq",  iu  intcrprctcs  8c 
pragnQatici  nolhi,vc  diximus ,  pafllm  ratiocin^  cur ,  fed  omnino  vt  apparcbic 
imperiti,proptcrc^q)n6maeis  intcUexcrunt cur  odio((aellet  lexcomiflb- 
ria  in  vfidicionib.cjuam  (^uid  iliacllcc  in  pignorib.  Fuic  ccrt^  odiofa  in  vcdi- 
tionib.<^./^tf/wi/i«j  Indcq.nirairu  ficbat  vt  poft  di6  comillbriq  lcgi  pr^tu- 
Cu  G  v^ditor  vcl  mininli  p^cuj  partg  acciperct,  adeoqi  dutaxac  petcrct,  icgf 
comiflbri^  rcouciAlIe  vidcictuiiucc  poftmodu  vaiiarc^^'  ad  ei  rcdircpoilcc 
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Ldele^eG.i.vU*&  Ife^.D.de  legxommilf.  At non  odio  venclicod$,vt  ifti  pu- 
tajiCjkdodio  conuenuoniscuiuspocdUseaeilct  ,  vcbo-a  fidc  contr.iCtarn 
pcrfciSlainque  vcnditioncm  ipfo  mrediilbhiciet,  tacecccquc  inempcum  fiin- 
dum  qui  ic  vera  empcus  tuUIec  Nam  ijcuci  nihil  tauorabiliuselt  venditione 
(1  modo  boiiafidc  inica  lit,quo'^iam  eo  potilTiipum  contrn^iis  genere  focic- 
tatishumana:commcrcia  conftarc  necelleell  ,  ita.copfcqucnscltodiolani 
videri  dcbeccpatboncni  pcrquam  vendicioiuila  petfe^que  in  irritude- 
ducatur.  Eadcm  portiVrauo,  inqujes,hccre  ctia  dct>uiilet,vt  perindcodiora 
vidciidebcreticx  commiiloi;iain  pignoribus :  cuius  fcilicet  poteUace  fnnu 
licereucnicbat  vtiulU  licitaqucmandpatiodiilbUicrctuc.  Etli  cnim  minus 
ficquetisautncceirarius,6i:  conlequentcrminuji  fauorabilis  videbarur  adns 
Diancjpacionis  ,  quain  vcnditioms  ,  non  potcrat  tamcn  non  cllc  iauoribiiis 
qui  iuiius  crat,id  eil  iure  Qdricium  mftjcucus  ,  &  ad  dominium  tiansfereii- 
duni  acque ac  tradiciocxemptionis caula  coniparatus ,  vt  Vlpianus in Titu- 
Ls  rcfetc  tstA^.de  acfuifrer.   Vcrum  telpondco  duabus  potilTimuin  dc  cau 
lis  legcm  coinmillbriam  in  pignonbus  lauocabiicni  pocius  ,quam  odiofam 
vidccidcbuille  ■*  quaruni  vnaillafuit  ,quodcilm  eaicx  adiubebacur ,  iddl 
cam  fiducia  contraiiebatur  ,  mancipatio  quidcm  quamprii\sintcruenilie 
necclle  crac^llblucbatur,at  non  foia  lcgiscommiflbrjx  poteiUte  vtin  ven- 
diciqaibusjfcd  pcr  rcmancipationcm.idelt  contraiiam  macip  acionem»  qua 
acicdHoie  dcbuorificti  oporccbatvt  dominiuma  dcbitoie  tranllacumm 
cceditorcm  ,  acrcditorcviollim  codem  tianllac;onis  modo  ad  debuoreni 
rccurrcrec  Itaquccum  non  tani  lex  commilforia  qnam  fecuia  icinancij^acio 
inancipationcm  dilIblueret,non  potcrat  ex  ea  cauln  dici  odu  fa  lcx  conimil- 
foiia  in  pignoribus  ,•  quaujseius  poccilate  ficretvt  creditordoniinusptgno- 
ris  pcr  mancipacioncm  efttMflus,remanciparc  cogcrctur.    Sicut  6c  in  vendi* 
tione  vfuuenic,vt  fi  qua  contradta  lit  fiib  pacto  de  ictroucndendo  ,  ca  Huia- 
tur  pcr  fccutam  letroucndicionem  ,  nec  co  ramcn  magis  odiofiim  .'liudpa- 
£tum  cxiftimctur  :  quiafcilicet  non  Ibla  pa^  poteftatc  vcnditio  prioratf- 
foiuitur,Icd  poteftatc  rctrouenditionis,quam,iiccc  cx  padti  viribus ,  ncccllai» 
rib  fubleqiiioportct.adeoquerecrotradiuonem  vtdommium  per  tiaditio- 
nem  tranflattim  contraria  tradicionc  reftimatur ,  i.aif  empnonefi.D.de p/tff. 
Aliactiam  ratio  fuit qujc legcm  commiflbnam  in pignoribus  fauoraliiiio- 
rcm  cfficere dcbercL  Ea  ipfa  nimirum  proptcr  quam  intcrprctcs  &c  pragnu- 
lici  putancodiofam  vidcri  dcbuifle :  Odium  crcditoris ,  contra  quem  vrum 
lcx  illa  adtiiljeri  potcrat  &  exerccri.    Tota  cnim  rcfpiciebat  fauorcm  dchi- 
toris,qui  fi  hac  lcgc  omilfa ,  id  eft  nulla  cor.tradta  fiducia  pignus  mancpal- 
fet,nulla  poftea  rationc  id  rcdhibcrc potuiIlet,ncc  fi  miilics  pccuniam  dcl^i- 
tamfolucrcparatusfiiillet.  Itaqucquauis  pcr  rcmancipationcm  illamdif* 
(blucreturmancipatio  qux  prius  fadafucrat,nihtl  tamcn  caulxcrat ,  cur  0» 
diodignus  vidcri  dcbcrct  dcbitor  qui  id  agcbat  vc  rcm  quondam  luam  re- 
cupcrarct,prTfcttimacrcditorcquiab  initionontamid  cgcrat  ,  vtalienq 
rci  dominium  fibi  pleno  iurc  compararct ,  qu*im  vt  pecunix  Cux  nomine  li- 
bi  caueret.  Falfum  igitur  cft ,  ncc  legc  vlla  probari  potcft ,  odiofam  vnquam 
fuifle  legem  commillbriam  in  pignoribus,  tametfi  odiofa  fiierit  in  venditio- 
nibus.  Ncc  illud  crgo  admitti  dcbctquodvuigbcreditur  ,abrogatam&ini^ 
probatam  C3m  cllc  odio  crcditorum.  Noninficiorpadbonem  illamquam 
uoftri  ridrculc  pro  legc  commiirociaaccipiunt,  tcfpiccre  fauorcm  aed-to- 
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cAhi  eb  (peAet  vt  in  eum  cafum  qdo  pecui.ia  fuo  die  foluta  non  eriC,^^ 
dus  fit  empius credicori ,  cui  fuic&  pignoracus.   Sed  qucmadmodum  rcgb 
eam  eflfe  legem  comifToi:  am  ,  quac  vnqua  in  pignonbus  recepca  probacaque 
faericica  ncgoea  ellcqux  Conltanoni  lcgeaorogaca  lic.    Nego  ccia  confi»- 
qucnccr  cam  elTe  quar  prohibita  elt  &c  unprobaca.  Siquiuciu  non  alia  eli  icx 
commilforia  prohibica&  nTipLolfata,qtt^mquz  abcogaca,ne  aiu  ruriuf  ab« 
togaca,quam' quz  aliquandoin  rCafak»  Fateor tamen eflehancquoq>  con. 
uauioni^  ieiMef  fblleiiiipcobaa.  Eitraeum  cafiim  ouo  precij  caxaiioii 
'(JittA  cempa5  cbuataefieCtat^non  odio  ctfditods ,  vt  vuJgQ«iiniinanc  ^vel  o- 
^lioconucncxooiiiqaieinadmodiieuemrei^^    inifbgt  codimifloriaqiiae 
advcndicionespecdneat»(ed  caittdm  propter  implicitll  contradidionem» 
qu6d  fieti  nequcac  vt  eadem  conucncioSc  pignoris  obligacion6  conl^ituac» 
&  vendicionem  (imul  liue  pura  lluecor.ditionalc,  quemadmodu  in  fuperio- 
ribus  Ccpius  a  nobis  didrum  eft.  Vnde  6c  iUud  fieri  monuimus ,  vc  eciamii  dl 
fiieiuiTorccuiufcaufafauorabiliorquamcredicoris  cik  cxiftimacur  ,  ciuf. 
modi  cduencio  inica  iic,non  comagistam£  valcac^ficumcodemfideiullore 
conuencrit  de  pignore£teK  contcadodefendaciff  imt  lcondidonalisifendi- 
cionis ficii  ipfo  q  (oq\  ccedicoire fiida fit »  dfi  oe  vlla  pignotis obligacio  p»- 
^eS&sitJ*vk'DJitmraiMt,  Quamqaam  iionignocopragmacico$picro% 
1n  contrada  etd  fentencia,(ecutos  Guid.  Pap.fim^^>  voi  ne^atconuencicMi5 
lianc  valerc  fi  cum  ip(b  ccedicoie  fada  proponacut,  quafi  vfurariam  auc  cer- 
ti  fii(pedam  :  Cuius tamenjgrobandi  cauianequelWemiiabec  qiiampco- 
£(cac.neque  radooem.^ 

"       fiRRO  &  SEPTiMVSl  ' 

Nter  ciceros  cafusjquibus interpreces  voIunt,iccmqnepr3- 
,  gmacici,valereconuencioncmillam  quam  ipli  vocanc  naijtu 
legis  commiiforiac  in  pignoribus,hic  vnus  cft,  fi  in  tranwdio- 
I  nisinftrumento  fatSka  proponatur,illa  poCtfl&lii\m,vc  puco,Cft- 
rrgiM  cionc  qood  tcanfiidfoncBP  ouiniMuminod^bona  fid^  inicaB ' 
focnnt,maxunu$fittiocfic,i«lobhocipfiim?cilhe  difoedacur ,  aquanon 
efiecaiioquin  diicdliicitt  ctediwcajjiiionaliter  quam  adieaain  pignoie 
«ommiffomlegefibiCttttcauwmeflepiitit.  Quahcilm  hicdupiexodium 
iCfiec»»vnfMn  mis,  aitrtttm  C»diK)ris ,  potentius  cfle  debeac  odium  licis  ad 
Vaiidandamttan(adaooem>qu^  ctedicocisad  conuencionem  infirmandi. 
Eeo  vetbraciortem  hancnon  inuitus  probarem  >  fi  r.dmictere  poiTem ,  quod^ 
iitipro  vcrohabenc ,  pac^^ionem  iftam  quam  iUi  legis  commiftbrijc  no  mine 
donarunc,n6al.a  dc  caufa  quam  cr eaicoiis  odio improbatam  cflg»  Scd ctkn 
ciusimprobandjeratKnotaiUaiit,  qubd  implicec coi^tradiyontiai ntadfl  . 
conucncione,  &  concraauHipignus,&eidra6  pignorisventftio, fi«e  pura, 
liue  coiidttionali  :i  exuide  fildal^.  iiitell.gatur ,  quemidroadum  d^ 
infuperiodbus. '  t»klilWi«*M*q«4  awiieatdefaiioretradaaioniaf^ 


daotoiid^i(|nic*c«i't|d«fifl»dameapa^^  necmi- 
liAt^ieif  fa  qukm  liiititf^^  Fa«,entt»qu4n\mvofcs,vtcioi 
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iiicor-quLde  piciiore  conuenit  iiuc  in  ipfa  cranfadjone  ,  hue  lam  ance  tianC^ 
aclio!.em  ,poUcattanligendo  pacifcaiut  de  pignoreilloemptionis  luretc- 
cinendo,li  Ku  die  non  erit  lolutapecuniaqux  fub  pignore dcbetur, non  po- 
tevis  airec|ui  vc eo  miiuis  credicor &  pignus,&  condicionalem  vendicjoium 
contraliere  vohicnt.  Si  pignus,  ergo  noa  acquirere  Uhi  dominium  quod  fci- 
licet  nuiupam  cx  caufa  pignoris  cransfcrtur ,  I.cHm  c!r  fortis  'y^.§.zIt.D.de ph 
gmr.a!}.  licctcontrada  p)gnoris  obhgauo  ius  prarbere  pofllt  dominij  quaa- 
doque  impetrandi  tot.ttt.C.de  iur.domm.impetr.  Si  conditionalem  venditio- 
nem,  Ergo  ubi  acquirere  dominium  quod  venditionis  tcmporc  litpciiCs  vc- 
djrore!n,/.^.v  empto  ii.i.i.D.de  ^nton.empt.  Vrrumque  igitur  voluit  creditor 
.  pfgi-oraticiusqu)  pa^onem  hanc  adhibuit  ,&:  acquirerelibi<iominium,& 
noiiacquiierc  :  quaccamen  inuicem  contradidona  funt ,  nec(e  vilomodo 
compatiuntur,nec  magis  fiin  tranfadione ,  quam  fi extra  tranfadliorem ea 
padio  adhibeatur  .funt  quardam  padioncs  qua:  impoflibiles  dicuntiir ,  vt  in 
i.non  impojfibile  ^o.Lah  empttone  ^'i.D.depah.l.ex empto  ii.$.  vU.l.bona  jldes 
50.  D.  aeaHton.  ernpt.  quia  natura  negotij  in  quo  adhibentur  eas  pati  ic  ad- 
mitcere  nullomodo  poccft.Nec  cO:  quod  dicas,pollc  diucrHs  refpedibus  con- 
trahi  eiufdem  rei  &  p-gnus  &c  vendiiionem  ,  pignus  nimirum  purc  ,vendi- 
tionem  verb  fub  condicionc  li  pignoratitia  pecunia  fuo  die  foliita  non  «ic 
lam enim  monuimus  in  fupcrioribus  ,  vcnditionem  quantumuis  conditio- 
nalem  cx  eo  tcmpore  fadam  intelhgi  quo  de  pretio  conuenit  ,  h.  cc  cft:(!iui 
venditionisconditione  ahquanondum  impletafulpendatur.  Proindecum 
>ienoris  s^cnditio  fada  eft ,  quamuis  fub  ca  conditione  ,  fi  ad  dicm  pccuaia 
"uhitanon critjfatendum eliimpleta  quandocunque  condidoneiam  incfe 
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ab  eo  temporc  quo  inira  conuentio  mic,  dommium  emptorr ,  cidcmqnecrf- 
ditoii  ex  ca  caula  acquifitum  \i\x.c)\\p.f.^.D.adleg.Falctd.  Ncc  eo  mmus  u- 
mcn  contra(Cbum  fuille  pignus  ,  quod  vtiquc  contra^ium  el  fet  &  debitor & 
crcdicor  voluerunt  ,  in  id  prxfertim  vfquetempus  quo  pecunia  folutaelfc 
debuillec,  ncc  fuiHet.ltaque  confcqucns  fiec  vc  pignorisdominium  &  acqui- 
ficum  fic  credicori,&  non  licacquifiium  ,hoc  quidem  quomam  pignusmit, 
illud  verb,  quia fiiit edam  vcndiuo.  Sempcrque  abfurdum hoc  adcrit, nifi 
ponas  llc  conceptam  p.iiboncmvt  pretij  conuentiofine  quanec  purancc 
condiuonahs  venditio  vlla  elle  poteft ,  collata  fit  in  certum  tcmpus  vi  in fpe 
cie  illa.  l.JifitndHs  16.  §.vIt.D.de pignor.  quod  ciim  fit,pignus  quidem  contra- 
dum  dicimus  &:  vcnditioncm ,  at  non  vtrumquc  fimufe  eodem  tempore, 
fed  pjgnus  ab  iniuo ,  &  in  cum  vfquc  diem  quo  pretium  conuentum  ,  caxa- 
tumquefit,vendicionem  verb cx eo tempore  duntaxac  Faccrcenimnun- 
auampoffis  ,  vtconditionahs  vcnditio  rccrottahatur  ad  id  tempus  quopa- 
dointcrpofitaeft ,  fi  nihil  tum  de pretioadhuc conucncrit ,  quia nccpoteft 
►  incjpere  nifi  a  preu j  conucnuone.  Qua  de  caufa  poflit  quis  non  male  dicc- 
re/ic  iiiita  conijeniions,  vt  Uceat  creditori  fi  ad  diem  pecunia  non  foluetur, 
rednerc  rem  obhgatam  emptonsiure  certo  iuft6que  pretio  tuncxftimaii- 
dani  ex  cempoie  magis  quam  fub  conditione  concra£lam  videri  vcndido* 
nem.Conditio namquc  illa  Jiad diem pecuniafoluta  non  eritt  non  poteft  iace* 
re  conditionalem  vendiuonem  ,  <:um  impleri  eam  necefle  lit ,  dicmque  ve- 
niilc  incraquam  folui  dcbuit,ncc  folutum  liiit,priufliuam  de  vcnditionc  tra- 
ftari  pojlit>id eft  de  cctto  pretio  conftituto ,  at  nc  quidcm  de  conftitucndo. 
Ccnum  auccm  ^ft  definere  coQdidoDom  cile ,  exquo  impleca  eft.  Ideoque 
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ortaflis  Marcianus  in //.§.f/f./y/ j^»</«^,di6kioncni  fuodammojo  qnje  nn^ 
propnecacis  not4dicicur^diecic,in  illis  vei bis,^of  cmm  ca/u  vtdefur  ^nodam- 
modo  codtcunalts ejfe  venduto.  Nrli  quis  ^icas  qnod  ego  '.crcdprobal-nliusa  r- 
bicrorjicccdicerenondjm  lim  aufusjverlicuium  iliuin  auc  n  Lerpreos  pa- 
rum  acuqelleauc  Trjboniini,qucni  teKllciic  elega;'S  lUudrefpoiilum  Sc^- 
uoht  quod  excacui/.z///.<itf  caw/r.ew^/.vbi  craciacur  delpecie  non  val^  c  diC- 
fimJi  ;ib  eadequi  in  d.^.vU. (cddiC^xmAi  cameniiieoquod  nihil  apud  Sc^- 
uolamdcco.itractopjg  ■ore  proponebatur,nec  rurfus  dc  coilata  prccij  tOr 
xatrone,&:conlcquenter  vcnditione  ipfain  aliud  tempus.  Ncc pro  cuei .da 
Tnbonianiaut  intcrprecisiilius  niipentia  poflis  dicere.fublata  quoqiicc6 
diiioneiWii/tad dtem pectintafo/utanon  fr//,tacicam  nihilom.nus  condicio- 
nem  a  ihuc  inelle  incelligi,propcc:ca  quod  in  arbictium  boni  vici  collata 
pretij  conue  'cio  vidcacur,ac  promdc  condiCionem  illam  habcre./r  vtr  ^a- 
nuj  arBttrabuur^^i  dici  Iolet,cum  lip  t-a6ta  venditiocftj^w^»/!  Ttttus  ifiirna' 
Mertt.Lhjccvenditio.j.D  de comr.empt.l.vU.C.eod  .\\\z\r\  enim  venJicioncm, 
^HanttTtttiis aut  aUiii  vtr  konnd  quthbet  arbttrabttur  idc6  conJitionalem 
appcllamus,qu(>d  nihii  prohibeacquin  Ibitim  arbitnum  ierri  po(Tic,&:  v6> 
dicionis  coiidicio  implcacur.Ac  conucntione  pignoris  lic  Fa(fta,vtri  pecu- 
nia  ad  dieni  Toluca  non  crit,credicor  eam  rcm  libi  habcac  empLoris  lure  ccr- 
to  prccio  cunc  ar(lmiandam,aiciculus  /Mnr  impcdic  omnino  nc  ance  id  . 
cempus  de  precio  cra6bri  oporceac,&  conrequenccr  nevlluni  vcndicioiu  i 
dacumfuiircinitiumvideri  polli.^uandiu  condicioimplcca  non  elb,quain,t 
implericoncrahcntcsvoluerunt,pnu(quam  dcepipcionc  auc  vendicione  e-  , 
tiam  condicionah  concrahenda  cogicarcnc.Promde  nulla  eo  cafu  cmpcia 
co  icradbi  dici  pocclt,nc  condicionalis  quidcm.    £c  lanc  rid.cula  ci\  ca  io' 
quendi  Formul.i,qaa  Maicianus  vluscrcdicur  in  d.i.vU.PotefiJix^c^mt^ita /1^- 
riptgnoris  datio  h) pothccxve^vi  ji  tntra  certum  tempus  non  fit foluta pccunta^tu- 
re  emptoria  po/fdeat  rem  iusf<i,pretto  tttnc  asttmandam.  Hoc  entm  cafu  vtdetur 
juodammodo  condittonalU  effe  vendttto.    Amion  cnim  perinde  hoccft  acli  . 
quis  diccrcc,PolIe  ica  fieri  pignorjs  dadonem  vt  linuil  &  fciriel  copdicio^., 
nalis  quoquc  venditip  concratia  clte  iiuclligatur?  Atqu;  hoc  iprum  cll 
quoi  uosiam  ra:puisdiximy^implicare  concraditkioneiii,  Triboniayi  yenV 
acfici^ionem  illam ellc  potuis  quam  incerprccis  iacile  libi  perruadebiC  quif- 
quJs  faccbicur  111  cadem  lcge  mulca  alia  circab  codem  Triboninno  concra 
uiris  racionem  immutaca.  Praferciinin  §./>i  vtndtcaitone  dec\no(ci\^im\us 
hb.iCy.Conienur.Hc  m  § /i p/uriSfdc  quo  eciam  icriplimuscod.Iibr.quibus  e- 
c/amaddendum  eft,ni  tallor,quod  ineadem  legc  fcripcum  legimus  m  §. 
yi<{«o,dcduobus  paritcrdchypochccapacifcencib.Toca  cnim  diftindVio  il-  ' 
la  cft  incpta,  vc  in  fcqucntious  diccinus,  fi  prius  ea  abfoluerimus  quac 
ad  inftitutuni  De Uge  commifforta  cradtacumpercincnc.Maneatigi- 
cur  facis  fupcrque  probacum  ex  fuperiotibus,non  valcre  pa- 
tiionem  de  pjgnpcc  ob  non  lofucam  lua  dic  pecuniaui 
cmptionis  iure  retincndo,etiamfi  in  tranfadio- 
lic  fec^  litjcadeni  fcilicct  ratione  ho^  ca-  ^ 
.fu,quaactcri^omnibu5^  , 
pbllaii|;p.  ' 
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Di  iwrnt9  pd£h  Ugit  ^ommijfcriit  inpigmr^Mi, 

AG N  A  M  ad  conuentiones  hominum  fiimandas,prardpuam- 
'^'  queiurihurandi  vim  eiletam  ciu  liquam  pontihcioiure,  in« 
ter  GAtines  ci>n(lat,ied  n6  canlen  cancam  lurc  cmili,  vt  ii  quid 
coiitrariegte  faStmh  (icauirifiiuSdi  itligionecdimiari  id  odC- 
^tJEkm  eninri  aperu^ifi  eamfcin 
&  Valencinianiin  LnoniMhium.^^CJUhgikM  namqoepodflimilin  agitci^ 
uilisleginacor^vtfiufempeclegjibitspocedas&aucoiitas^onf^ct :  necni/T 
publica  vcilicacemtncuetnr ,  (|uxex  publicalegum  obieraacione  cotaarfti*' 
msda  cfln ')  cx  Iniiusauc  ill  iis  homiiusreligione.    Quarc nec fi fihusfami.* 
lias  contraSei  aturconluIcQ  Macedoi  ianC  pecuniac  niuciur  nominefeobt 
caiieric,  nec  li  niulier  conira  Velloani  prohilTicionfi  iiiterccllenc ,  auc  aduec^^ 
lus  Ieg6  luha  &  luUinianeuni  Fundum  docalem  alienaueric ,  auc  ahenationi 
permantu  fadlqconfenrerit  ,^acihibicaiuriiiurid2  religfofacerepotcric  vc  o- 
bligatio  y|la  contra^  Videatur ,  qu6i^i&  huiufinodi  pa£fa*ones  omnes  Icgibw 
adttcrfkntorA  cofequenter  i  legiboS  impr  obitivqu^  feipras  v  tiq>  deftmfrT 
ceiit^tanti  iu^mento  pocefta(e  daY6t':  Qi]^hdoquid6  nbn^nnde  qu^in  ei ' 
kgtbus  Diroficifci  pocelV, vt  plas  viri^i  iiabeacpadio  q  \xx  iurata  eft  qufi  qiue^ 
n6ffifir&.   £itdpiendi  mtef  funt  cerci  caitis  iri  quibus  vi&m  cft  ex  iulU'' 
ca&fai^Ius  iuramento  cribtiHtSa  cfte,quam  coutraftui  aut  aritiquo  iuri,^  in 
Auth.facramenta puherum.C fi ndtteTf.vendtt.  At  iure  ponuficio  fanc  ali ud 
cft.  Nafm  quemadmodfi  lacrofanftis  Pontificibus  vnu  i  liud  propoficiim  fuit 
vranimaru  falutiprofpiceircncnihilpubhcc  auc  priuacim  vdIc  exiftimates/' 
quod  non  ad  el  rem  maxin^pfertih^rct,  ica  conftitucndam  pucarut,  vc  quo- 
ofs  iuratum  eftjdequeeodi^otiituraniiifi^ 

vriam  in/piciiSe  imMftigari  oiio^t ,    itn^  di^diofe  dejcfmiffntD  Alntit  ^ 
fl^ttns^ieruari  pofli^aatn6*,vt  ii  poHic.omninKiibieriiinidil  iSt^  edi(i  de<d[' 
■fflHeipdiitafaePt,q»g  lcgi*i>us  non  probccur.Itaa;  conucntiones  illas  om^ 
n^  quascdcra  (enaturcoruTti  Macedoniani  aut  Vf^lleianj,  aiiclegis  luli^  pro''^ 
hibftionem  ta£U5,&  alias  huiuftnodifexcentas^iurc  ciuili  itnprobatasiiit|| 
Pontificiuni  paHim  tuecttr  ,ratione  iUa  gcnerali  quod  huiufinodi  iurame^ 
tanon  vi,non  dolo.fed  fponte  prxftita  ,  nec  in  akeiius  prxiudicium  redun- 
dcnt,necob(cruatavcrgantin  .dirpcndiumralutis.Ttern3e ,  vc  ab  Innocentio 
piroditam  t^infafjcumC9m$ni^tMJnfitt,ExiriDeiureiter.  Qu^d  quanqui^ 
iueft  ^ieOti  tamen  kisdrprcccSc^iecfatar.  tioheindtoiicmper ,  &  in  omni.^'* 
toiotlifiiiEandimcilS»  Altquiuidobiimaoddic  n  conucDcio  alioquiA. 
'iiiiiki  6t  iBc^^tima  imciurandb  copEnfaecur  >  vcin  Ibmii  dotafis  obiigaciomi. 
avtalienadonc  pcr  muherem  fa£^a ,  de  qfOLmiM^kikmeontingdt ,  itdnqut. 
in  paaoden6o(uccedend*o,Dc  quo  in  tap.fumltidtfkgtuiiJf^.m  6.  A-!, 
liquandoauceminidtantumWodirft  fufinrancfuhi  vcpcriurij  cxcepQoncm|t 
inducat,noneciamvtCohtra&tim  odipfum  legfbufqucimprobatu  confir- 
mec,quod  plcrifqi  cafibas  eoeniie  omncs fatfcur.  l^uius  pon6  diftmdionis 
praccipui  effe^s  iluorunt.  Prior  illc  q»  cAm  iufiurandii  fuper  ilIegiumoc6»^ 
tra^u  adt>^^iffla  vaiec  ^uidem»  fedica  vt  ooa  uun  conua^um  fufosi ,  qu^m 
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inducat  periurij  cxccipnonem  fi  contra  fadutii  fic  ,  nulla  ad  concra(Jhim  rc-, 
fcmdcndum  opuseU  jnintegrufn  rdfcuutioi  e  ,  nempe  qi.iaqiiod  niillum 
prorfuseftrefcnidiTiullomodopotcll,/.^-  D.df  tntufi.rHpr.l.i..  C^dtfrxd. 
mmar.  Sed  fulKcit  impecrari  abfolutionem  a  vinculo  iur;iiuiar.di  ,  qn^: 
&  concedi  folcc  ab  epifcopo  auccius  vic.riofiicillmic ,  ncc  ciiau  parLc,nec 
adhibica  vIlaCau(xcogniiio!'e,  filtem  ad  Hncragendi.vtprngtKaciCi  porta- 
ficij  loquuntur,quod  non  (imilitcr  obfcruarccur  ,  ll  reI;g:o  uniliurandi  con- 
cradum  al.oquin  illcgic:n-iu  confirmatct.  Neque  enim  cunc  abf  ^lutionciij 
impecraci  cne  fufficcrcc,  fed  neccllarium  cllec  auxilitim  in  irtegrum  nellrtu- 
XXQX\\s ,  ad  concvadum  rcfcindcr.dum  ,  qua-  ipfi  camen  nanquam  nifi ciufa 
cognita  vocatlfque  omnibus  qnorum  intercft  ,  concedi  potelt.  Alius  fupra- 
dicLe  dilbndtioniselVcd^us  illccll ,  qubd  fnureiucando  conHmiauisfitcon- 
cra^tusqui  alioquin  non  valcrct,nor.  tai^cilm  is  qui  lurauit  tcneturcx  co  cd- 
tradlujled  iplius  quocjue  heredes  &  fuccellores :  qucv§  camen  non  tcncri  con- 
ftarec,liiulii:randur\nion  nili  ad  pcriurij  cxLCpcionem  inducendam  prodcf- 
/ecquiaiLiriiiurandJvincuIummerepcrfonalecllex  pirtciurarcis  ,  necmii 
iura; icem  oblii;ac,vt  li  contra  faciac  periurus  eire  videatur  :  at  vmculum coir- 
tradus  eft  ic.il^,pLTindcqueobl  gatoini^.esc|iu  in  concraher.cis  lura  fuccef- 
feruncfemclque  firmacusiurciurandocontradtus  ,  &  vcibs  co:ilbtutus,non 
ob  id  f  )lLim  irritus  fien  policj  poceit.quod  deccllcnc  is  qui  lurauic.  Sed  co- 
tus  illc  De  iurciur.indo  cradtatus  air.pliorcm  locum  intcgralque  Deca<.'cs 
dcllderac.  Ad.N  iv.ulci  fu  ic  in  quibus  peccanc  iiitetpreces&:  pragmatici  no- 
ftri  cum  dc  luiamcnti  priuilcg:is  dilputanc.  lcaqucdc  coalias.  hm  ad  rem. 
Sipacto  co:uiencrlc  vc  r6  pig'  .oratain  poflit  crcdicor  empcoris  lureprodc- 
bicorecj;icrc,incum  c;  fun'  quofLadicnon  cricfolutapccunia,  dcquecarc 
Juilurandum  adli  bucCc  rcbitor  ,  confcncicnsferc  omnium  mccrpr^tumSir 
pr.:gmacicorum  vox  cfl,  valcrcquidcm  iuliurar.dum  omnimodo  (eruaii- 
dnm  clle  ad  periuiij  crimcn  euiiai.dum  ,mfi  impecrata  lic  abfolucio ,  fcd  ta- 
men  non  eo  magis  padtum  valcre ,  quippe  quod  odio,inquiunc,crcclitoris  &: 
vfuraium  (ic  prohibicum,rec  pioinde  lurciurandodibicoris  cofirmaripof- 
lic.lcaBarc.ad  /.(juamuis.^y  Tf.defolut-  ^  adl.ficfutsfro  eo  5<$.  D.  defidetkff, 
Gu;d.Pap.^«.f/?.6.  Egq  vcc6fcrre  illud  nonpolfum  vt  iuriliuiandi  aliqua  lic 
hoccafuautoritasi^cquidcmadinducendam  pcnurij  exccptionf.  An  quia 
ierjan  non  pofrit  citra  difpendium  falutis  artcrrx?  Minimc  verN.  5ed  quia 
'Jiccli  vJiscum  difpcndiofalutisanernar  f;ruari  pofTit  :  Vrpoccii  tcipoli- 
tum  fupeceac.>nucntionc,qiuc  vtin  pCicccdcntiDus  diximus ,  implicac  con- 
traduiiionem :  cum  improbanda:  huius  padtionisracioclianonfit  ,  quain 
quoJ  ficr;  ncqueat  vt  ciufdem  rci  pignus  &  venditio  limul  contraliatur, 
auc  contvacta  vnquam  ir.telhgatiir.  Nciv.oautem  dixerit  intciurandopoflre 
ficn  polTibilc  qucxl  pcr  rcrum  naturam  eft  impofHbile  ,  in  quo  numeto  funt 
omnia  quxMmplicant  contradidioncm  :  Ei  vt  non  infulse  quidam  fciipfi^t, 
InfameiKumqu  imuismultapofTit ,  non  cft  umen  omnipotens  vc  omnia 
polTicqualialcei  Dcus.  Qijanquam^':  ab  iplius  DeiOpc.Max.omnipoteA- 
tia  Theologi  alicnum  cllc?ar.encur  ,  vc  ea  tacerc  poflic  qux  linc  implici^a 
concradictib.x  ficri  nulloiiiodo  poflunc.  Qupd  licomriVuni  hominum  o- 
inniumfcnfunullaimpoflfil>iliumobligacio  elt  ,  non  poteft  lane  acc*ederis 
.■^'jaciliurandi  auco: icas  faccrc  vc  cx  concradnStona paaionc  oblig.iciofahqua 
'naca  vidcri  polTit.Neq-,  obltatlniioccncij  PuntiliLis  rcfcr  ptum,  quo  potifTi- 
•  Ll  i:j 
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miiiii  intcrpretes  moucntur,in  cA^.JigmpcAnte. Extr.de pignorJLid  tvnm  tra- 
^atureolocodepadolegisconiillori^  m  pignorc^  de  adliibuoin  ea  it 
iureiurando,cui  latisFacete  debitor  volueiac,nihil  tamen  eftexquo  poflit 
colligicam  fummiPontificismentcm  eilcvt  plus  pofllt  illocafu  luliuran- 
diun  quam  pa<Stum.  Vtriufquc  cnim  caufam  eandcm  conilituj  vt  fiinulv- 
crumquereiiciaturjillispodremis  verbis,^4^0  taU  velturamento  ne^ua^um 
oifftante.   Namfiquis  cum  inter|)retibusdicat  iuriiiurandi  rationennnca 
fpccie  nullam  iddtco  haberi ,  quod  perdebitorcm  non  ftetillct  quoniinus 
intradi(ftamdiempccuniamfoluilIet,quamperfido  nuncio  dcdeiat  perfc- 
reiidam.quali  JuraniCntohabendocxtacauiapro  in>pleto.vt  vcrba  illain- 
nuere  vidcntur,<^ prxdtllMJ  R.<fHaT:tHm  m  eo  fmt.tHramentt  debitum  adimplt- 
jni/.Refpoiidebononea  tai  tumrationcniti  poi^tificium  rcfcripiuni,fcd  il- 
la  ctiain  qux  &  priorc  loco  pon)tur,quod  padtum  legis  commiiroi  JiT,vt  lo 
quitur  Innocentius,litin  pignoiihus  improbatum.    Alioqui  ii  padlum  vi- 
luillet,ccian)fi  iurihiuran..i  rcligio  noii  acceflilIct,debnori  ius  nullumfu- 
percllctredimendi  polt  didam  diem  pignoris  quod  ante  dicn^  redimi  dc- 
buiin.'t"Nw*c  cipio.lcllc  dclx^ret.quod  ccrto,&:  vt  videbntui  fidch  nundo 
pccunianifatcitonumerallctvcaatieditoreni  perferrctui.LlIct  ei  ini  quod 
libi  poLijsdcberetimput3iccurcertiorcn\&:  hdeliorcm  r.ui  cii.m  r.onde 
gillet.potias  quam  vt  cxeius  nuncij  petfid;a  lus  J^cnr.raiuis  cicd.toiis  im- 
minutumdici  poIIct.Ergo  nec  adhibitumhoc  cahi  iulluiandum  prodcrir 
ad  inJuccndam  pcriurij  exceptioncm:Alioqui  dicenduii  elletiutuiLirandi 
vinculum  eo  falccm  cafudeberc  obllri<^u  ceneri  iurantem,quo  obllridus 
Ule  cllct  cx  pado,fipa£kum  valeret,nec  potcft  viceri  iuriiluradi  dcbiiu  ad- 
implcuille,qui  conuadum  ipfum  fiiper  quoiuratum  cft,fi  valerct,iirple- 
uilie  non  crcdcrctur.    Qtianquain,vt  libcrc  dicam  quod  fentJo,parura 
mchacinrc  pontificij  relcripti  autoritas  mouet.Video  cnim  pontificioru 
ccfcriptorum&conditorcs&interprcteshac  parte,vt  ahasplerumque  in- 
terprctumiurisciuihserrorem  fccutos,ncquc  quid  in  pignoribus  lexcom- 
milTbriaelIetintelIe3tillc,ncquc  rurfum  quarationcimproDaca'fit  ca  padio, 
dequadifputamus  quam  illi  padum  legis  commillorise  appcllant,&:  quJf 
tamcn  nihil  miiuis  quim  Icx  commiflbria  eft,fccundiim  ca  qu^  vcriflio:a 
iuris  latioi.c  a  nobis  difputata  funt  in  fiipcrioribus.Nam  fi  padioncm  iftam 
qua  de  agimus.nihil  aliud  odiofmi  faccrct  practerquam  odium  creditoris, 
vtlnnoccntiuspoftjntcrprctcs  {erfliflc  videcm-,faccrtr  fancnon  illibentct, 
eamiurifiuiandi  futuran.autoticatemvcpaduhoc  fcruari  dcbcrec  peiiunj 
metu  Quandoquideiii  &  vfuias ipfasquibus  nihil  odjolIuscft,li  [amcncii 
iiueiurando  proniillac  Imtomnimodo  nDluendas  cfle  placuit,  liccc  poftmor 
dum  refticucndas,nciuriliurandireligio  contempta  ellc  vidcatur, 
/ores  6.  F.xtr.De  iHTftHr.hzquc  nonelt  improbabilc  Innoccntiu  Pont;ficem 
quivulgarem  inccrprecum  crrorcm  Iccutus  padioncm  iftam  nuUo  vnquani 
iurcaut  tcmporc  probatam  prolegec6mjflbriaacccpit,e.imq',  non  niiicr^ 
ditorisodio  improbatam  cfle  cxiftjmauit,in  ea  etiam  fuiflc  fcnccntia,vt  pu- 
taucrit,acccdcnceiurilluradircligioncfcruari  ci  dtbcre:quod  proculdubio 
non  putaflecjfi  racionc  illa  conuentioncm  hanc  improbacam  efle fciuillet, 
qui»dlit  dcrc  impoflibili  &c  implicantc  concradidioncm.  Eiimquclnno- 
tcntjj  errorcm  illud  apcrtiusdetegit.quodcum  inccrprctibus  lcgcinconv 
ittiiibiMm  appcilatpailum  lcgis  conimillbrixiaequd  elcgan ter ,  acll  diccrcc 
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^^mm  pMth  eommifinf ,  cilm  in  hoc  cra£btu,nihil  ahud  lex  figiufieet  oidtoi 

p4(fVam.*  vt  docuimus  cap.huiusDccadisprimo.  Nos  ver6  c()m  aduerfusiiK 
ccrpreces  p  ragmaticoa  di^ramn^nfln  lA  ^imm  nt  M^tr^>mff  ^  faj  yt  RU 
cione  vincamuSi 


EaaOR  NONVS. 

'  •/ 

ROPONiTVRl-urcquxftiodeduobuspariccreandii  rempif*  ^  ' 
^nou  zca^icniibus  in /./ifmridtij  i6'§.fi  diio.Djieptgn.SidiLO^ 
inqujc  Marcianus,paritcr  dc  hypothcca  pacircantur,inquaa- 
tum  qut/queobhgacam  hypothccam  habeat,vuum  qui« 
cincc  dcbici^an  pto  parqhusdnnidti»  qiiancmir.  Ecmagiseft 
vc  pro  quancicaie  ddNtLdgnut  iiaDeaticoiiligacuiii.Sed  vcerque  Ci  cum  poT-  - 
ItHui-c  ^at,quemadmoduin>Vcrum  de  partc  quifquc^n  de  coco,qua^i  vcii« 
q|Qumiolidumresobligtta£t?  Qu^eritdiccndum  H  vtrique  eodem  dir 
pignus  datu  crit  (eparatim  :  fed  Ci  iimul  iih&  iJh,iihoc  adumeft  ,  vcccqne 
re^  in  lohduin  aget/i  niinus,vnu(qui(quc  proparte.  Acque  ita  interprcics 
Bc  pagmacici  omnes  fencmnc.Quid  enim  ahud  poflint  dicere  quani  ad  qu^ 
(Uonc  a  Mircjano  propohcani  n(dc  ipiis  Mardani  verbis  rc(pondere?  Ec  (a* 
fatendum  c(l  vcl  non  crrarc  iIios,vcl  li  errant ,  dignos  elle  quot\i  miierca^ 
mur  pociiis  quam  guibus  iucc6ieamus.Egoiiquid»i;i  ludicij  ell ,  crraic  eos 
coocendo  »atiu  tanien  niKm  ^fis  iiicmieam ,  fiKi  Tti 
iuoibbluceoonlaltiwjaiioe&iticpKiqusfttcNieni  proponitiiSc  tneptioie  di- 
ilin^one  cecciflimi  iuris  racioncm  plaa^  caotucbac.  Q^Eftio  ipi^  fic  cdce- 
pue£,  Si  duoparicerdeh)rpQchccapaciic2tur,in  quaucum  quifque  obiiga- 
camhypothecaiubeat,vtruproquantit.itc  debidan  proparcibusdimifUft  - 
Jn  quo  primum  illud  oblcruandu  cft  didioncm  p^riter  qua  Tribonianus V- 
aiur,ambigu&  clle,vt  &c  fubie€ta  diflindio  denionftrac.  Poceit  enim  Cic  in- 
teUigi  vc  duo  limul  &  coniun6tim,id  eft,  vna  cadeinq',  conuencionc  pignus 
mccepccint^  vc  BarLpoft  Accurilum  ioquitur  eodcni  momento.Potcft  fic  e- 
di,  vt  acceperint  ainihicr>ied  (eparacim ,  id  eft  dmiii ,  ied  nbn  eade  cduen* 
rinnftjiiMf  codem,fiBcaliodic.yt  fe^ 
(ffyfr^iH*?*'-   Nl  ii  plaribqseadcm  cesfimui  pignoridataiit»cciiftac 
cqualcm  omuium  caufam  eiTe  vcPanlus  diferte  (aimt,  in  UHemt  retnxid.  • 
!>.  Skpign.  a£l.    id  cft  vcc^  iottcpcecoi»vnic|pque  pco  viriii  parce  tum  ob^  7%f  J» 

l^caminceliigi,licdcvnip!us  ,  alteriminilsdmacuc&nuepluns  ,iiue  ^^^^ 
maioris  iic  cuiufque  pars  iliaviriiis,qiUim  (ingulis  dcbcatur.Non  cnim  quan-        ^  ^^-^j^  • 
dtasdcbitt  caeft  ,  quac  facit  vtcx  conuentionepignonsius  aliquod  credi-'-  .  ?^  /r 
tocibus-"cquitatijr,rcd  ipiaconuentio,  quam purro lingulis arque prodefte  y^.  / 
nccclTe  cft,  qui  /imul  pacifcuntur.  Etgo in  viriies  non  in  U)hdum.  Nani  &C  y  * 

eocafu  i|uo iniuliuum  lii^^ulis  acquiri  poflet  ius  obligauoiiis,  in dubio ta-  ' ' 

mendiuidttctsucobligacioiiimlcs  ^  vtciimagitur  deobl^adODcaduCr* 
lusplQCccacaitBenda  pccvmcamftipnlatiopcm,  cccjua  plucesdcbcndi  coc« 
msficiinihilprobibcrct  fi^agpiccur<AiVfin.|.CMCM^ai£fc  D.irdhiilm 
|Bw.  (^iamb  ig^cuc  nu^  diocDdam  ccic  vitiks  ficri  in  ea  conocnciont 

*  .1»!  iiii 
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5zS  ANT.  FJtBRT  DE  IRRD.R.  PR'A  GMAT. 
jinterpretindarex  qua  fingulis  in  folidum  acquiri  non  poflic:  Acqui  noirpo- 
tcft  eadeni  ics  plutibus  limul  m  foliduni  cilc  obligata ,  non  magisquam  dc- 
niinijuire  adplnccs  peiunfre,vcmox  piobabimus.  Conrequcnsigicutcft, 
vt-pluribus  linnil  de  codem  pignorepaci(ccniibus,xqualisricomniumau- 
fa,&  vjriles  partcs  fiant  ,  nec  debi  ti  quantitasin  djuidendoconucntionjse- 
molcimcnco atcendacur.  Qu6d  fi  plures  pariccrquidem ,  id eft ,  rimiliccr,r«l 
feparacmi  candem  rcm  pighori  acccpermc  >  nihil  fanc  apertius eft  ,  quam  ei 
foli ob'igaTam  elle  '.em m Tohdum  ,  qui prior  contraxit ,  fiue  codem,fiue a- 
liodiepofterior  contraxcrit :  quia  ficti  nullomodo  poteft  vt  concurracin 

-  •  *    exptellopr.Tfentique  pignore  Jsqui  contrahit  poftenor.  Addo  m  rv/)rrj^ 

jfTdfentt^ue pi^nore  vtcum  cafum  excipiam  quo  tradVetur  de  futurorun-.  bo 
norum  liue  exprefTa ,  fiuc  tacica  obligationc  ,  quiquoniam  habectacicam 
condicioncm ,  li  qumdobona  illil  debicori  acquirentur  ,  facilc  admitnt ,  vt 
poflic  interdnm  v:ncerc  tanquam  antcrior  is,qui  Sc  tacitam  duntaxac  h/po- 
thecamhibuic&rpoftcriorconcraxit ,  vtin  elcganti  illa  fpecie  apud  l'ap:- 
nianum  in  /./? //  mihi  28.  DJe  tHr.  fifc  dc  qua  fcripfimus  Itb.-L.CoMeU.  £t 
quidcm  quod  ad  cumqui&  folus&prior  pjgrus  accepicaut  ad  hypothe- 
cam  conftituendam  de  pignore  tantum  conuenit ,  quin  rem  in  foNum  obu- 
gacam  h.ibc.ir,dubitare  nemo  poteft.  Hoc  autcm  adminb,c]Uod  apud  cinncs 
in  confeflocft  ,  dico  ficri  non  polle  ,  vtc.idem  rcs  vni  iam  in  folidum  obli- 
eata  rurfum  alccri  auc  in  folidum  aut  pro  paite  obligctur.  In  coquenon  fo- 
Pim  a  Tribor  ianodilTcntio  ,  fcdctiama  Bartolo  cxterlfcjue  omnibusfor- 
taneincerprecibus,  quibus  nihil  cercius  videtur  ,  quamvc  dKtingui  opoi- 
tcatcaufai"n  dominij  a  caufapignoris,  in  covidelieet,quod  quamuiseadem 
rcs  in  plurlum  dominio  eodcm  temporcin  folidum  enenecjueat,  pluribuj 
t  tr.mcn  obl  gaca  in  folidum  ellc  pofTic.  Quod  quam  falfum  lit,ex  eofand ap- 

paret.qiiod  vt  rcs  aliqu.i  pignori  vtilicer  obligari  po/lit , eam  neceftceftnon 
folAmin  plecodebicoiisdominioefte  ,  fedeciam  adeoplcno  &  Irbero  m- 
re  vc  nihil  fic  qiiod  prohiberc  pofTic  qunminus  pro  arbitrio  cnm  obliget- 
Ecfienim  dici  folet  c.iufam  dominijnihil  cum  iurepignoris  habere  com- 
vi\\y\tj\.dc pignorib.xdi  tamen  eo  pcrcinecvt  extincHro  debitorisdominiofi- 
ue  per  alicr  ationcm,liuepcr  vfucapionem  ,  non  idcircopignus  quod  fcircl 
contradum  vtiliccr  fuic ,  extinguatur.  Cactenim  adeb  petidet  iuspigooris 
cx  iurc do.TUniijVt  nili dominus  fit dcbitor  ,  auc domini  conlenfum  habear, 
alienain  re  n  obligare  ron  poflit.  Inde  auccm  infero , qubd  quamuis  debitor 
qui  rcm  fuam  pignoii  dedic  ,  eiusdomjnium  nihilominus  recineat,  /• 

VC^  ^  /^rm  y\.%.vh  D.de  pignor.ail.Eandem  camcn  rcm  alij  pmis  obligarcnon 

poccft,  qjam  ptiorispignorjt  ius&  vinculum  dillblucric ,  quiadominium 

'  o**^*^  ^^"^  quod  nur-c  habcc,non  eftciiibcrum,CLim  fic  iam  alij  obligacum  ,  &  in  eo vc 
^  A        creditor pignoratitius  quandocumque  volet  id  pro  fuo  iurc  diftrahere  pof- 

^  ^    '  fit,&  coKqucnter  impcdirenealius  credicor  diftrahat ,  quandiu  priorispi- 

•  '  gnorisvincula  fubfiftit.  Qupd  certinTmumargumertum  cft  pofteriorispi- 

gnoris  inutiliter  cotradi.Vcriflimu  enim  eft  quod  &  vul^b  iadtatur ,  inutilc 
pignus  cflequod  diftrahi  nequeac./.^.D.  devtgn.  aCl.  Cumq-,  isqui  compa- 
rauitacrcditorciurcfuo  diftrah6te,nonfolumius  pignoris  quod  creditor 
habuit  fibi  acquirat,(ed  etia  ius  dom  nij  &  proprictatis,  l.ijtiiaeredjto^.C.de 
di/f.pig.Sc  adcb  fii  fccucus  vt  nccy,  a  dcbitore  ipfo,ncqja  pcifteriorib.df bicor  ^ 

cic- 
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credicoEibusinquiccarivnquampofficneclitocum  id  quod  priorr  crcdKai 
ri  debicum  l:'uic,aut.etiam  veiiditionis precium  offcratur  li.o-  rot.ttt.C/t^n-  v 
tipcred p/g.^.veniltd.^hnc  noii  video  qucm  crie^tum,  quamve  vtiiitatem  ha 
berepomcea  rcncencia,qnxveljt  eandem  rem  vni  iam  in  iohdum  obliga- 
tam,alceri  quoque  in  folidum  obligari  potuiile.  SiqLiidem  pignoris  (en-»el 
vtilitercontra6ti  visic  poteftas  illa  ert,vtnunqu-m  nill  foluco  debjto,3ut 
confblidato  dominioexunguatur,im()  vt  donjinij  conroljdatione  cxtinttQ 
ablacofubindecreditondominio  reftauretur,&:  vt  itadicam,  reirufcitetur, 
quandiu  vcrumcft  pccuniam  quac  fiiitdebita  folutam  non  cfle  l.e.x/extdnte 
$.1.  D.dc.except.rei  tudtc.l.debttor  59.  D.ad  SrC.TrebellJ.grege  i].§.etia^  D.de 
p/gnor.  Prornde  Ci  verum  ellec  eandcm  rem  pluribus  in  iblidum  ieparatim 
obligari  pofle,  lacendumcllec  aliejiacoper  antetiorem  creditorem  pignore, 
non  minus  m 'poilerioris  futurum  poteftatc  vtoblato  faltem  vcnditionjs 
precio  pignus  euinccret  emptorijfuumque  iusomnimodo  tuercrur,nili  pa- 
ratus  ellct  cmptor ci  otfcrre:qui  lamen  offerrc  nunquam  cogitur ,  ncquide, 
quod  magismirum  cll,  (i  dolo  crcditoris  i^dta  vcnditio  (It ,  nili  dolum  em- 
ptorquoque  participaucric,i!«:  iilud  prorterea  concurrat  vt  crcditorqui  v^- 
didic,non  lic lolucndo  /.vlt.C./tvendtt.pign.ag^it. Indcc^uc  nimirum  illud eft, 
cjuod  lureconiulci  nollri,quibiis  locis  cradlant  dc  eadem  re  pluribus  obli- 
gata,ilc  loqui  folert,  vt  poilerioris  crcditoris  lus  omnc  in  co  coiUlftat,  quod 
anteriori  oficrrc,  atquc  itadimiilbillo  &:extin£ta  prioris  pignoris  obliga- 
tione  pignus  fuum  corfirmarc  poilit,fo/. /ir.  Quipottor.in ptgnor.hab.  Vc  in- 
teliigamus  poltcrioris  ctcditoris  ius,ncc  vllum  cfle  antequam  confirmacum 
fit,nccconnrmari  poflc,nill  dimilFo  antcriorccrcditore.  Uiud  fanc  vcrum 
eft,quod  lJartoIum&  ca^tcros  refellic.  Eadcm  rcpluribus  obligata  fi  ante- 
rior  ex  poflierioris  pecuiiij  dimiflus  llt,  confirmaripignus  pollcrionsipro 
iurc,id  dt,non  clle  neccllanam  nouam  conuentioncm  depignorc,vt  pigno- 
ris  vinculum  quali  nondum  contradtum  nunc  dcmum  contrahatur.  Sumcit 
enim  vt  de  pignore  iam  antc  aIiquandoc6uent«m  fic,  bcet  eotemporc  quo 
pigniiscontrahi  vtilitcr  non  potuic,quia  ciim  pignoris  obligntio(  hypotnc- 
cam  incclligo  non  pignus  propric  quod  traditionc  duntaxac  contrahitur) 
midoconienfuconltituaturjiTultra  rcquiras  nouam  conuentioncm  vtindii 
«icas  hypochccanj  quac  vires  fuas  excr.1t  fnblato  qnandocunquc  impcdimcn- 
to  quod  ex  prioris crcditoris  potiorc  iure  nafcebatur,  Veruni  namquc  eft 
conuentum  fuiifc  dc  pignorc,  licct  pignoris  vinculum  nullum  contrahi  tuc 
potucrit,  nili  fub  tacica  cjuodammodo  condicionc,  ii  quandoquc  prioris  pi- 
^norisvinculumdillblucrecur ,  quod  pofteriorem  conucntioncm  inutilcm 
'  tacicbat.ltaqvie  videas  apud  luris  autorcs  tradari  pafJim  de  eadem  re  pluri- 
bus  pignori  daca,neque  camen  vfquam  rcnpcum  reperias ,  m  cadem  rc  du- 
p)cx  vmculum  pignoris  codcm  tempore  oonliftere  potuifle.  Aliud  namquc 
eft  pignori  aut  nypothecaf  dari,aliud  rc  vera  &  vdlitcrobligari.  Daturny- 
poinccapnudaconuentione^qn.T  li  ahqua  ratione  impediatur  ne  cffcdtum 
liabcrcpolTit,  facilcin  id  tcmpus difJerrc  poteft  obligacionem  quo  fublatd 
erit  impedimentum.Sausenim  e(l,&  maceriam  &  fbrmamadeirccxquapi- 

fnorisobligatio3cftimandaiic,dcbicum  &  confenfum.At  non  contrahitur 
ypothccaaut  ptgnorisobligatio  priu/quam  res  qua  iam  vni  cft  obhgata 
in  eumftatG  reduclalitvcalccriobligari  polTic,ideft  priufquim  fic  a  puorc 
oeditore  libciata.  Ex  quo  iUud  ctiam  cft,quod  qui  rcsfuas  ijam  obligata.': 
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fecundocrcdicoriobligant  fi  non  prarmoneant  /ecundum  crcditorcm,per* 
inde  incidunc  in  llelliunacum  acfi  rcm  vni  venditam  alij  vcndercr.c  auc  ob- 
iigarent/.5./).^^tfrrMJi/>;.y?ri?wn.Obidque  vc  pcriculum  illud  eftiigjanc  prjc- 
dicercfolenc  alij  nulli  rem  elle  obligacam  quam  toric  Lucio  Titio  ,  vc  iii 
adquod  exccdic  priorem  obligationem  rcs  lit  obl  gata,idcll  vc  l\t  pigrori 
hypochecKue  id  quo  pluris  e(l,aut  (blidum  cCim  primo  dcbico  hbera  res 
fueric.inquitCaius  in  tjtj-  <fM4  mndum  res  fuas.  Dt  pkgKor,  Qu-bus 

vcrbisannon  apertifnmc  rignificacfieri  non  pofle,vcre$  quae^  iampi^iiori 
dacaell,quandiuprimoiIlodcbico  Iibcranon  tiucrit,  aiccri  vlli  lic  in  lolidu 
<^ligaca;'Sedadiiucapcrcnisiisveii?isqua:  fequuncur.Sic  enim  iiabenc,  d# 
ejuo  vidfndum  ejh  vtrumfettM  hoc  habeat  Ji  (trcoriMeniatyan  (^fi fimpluttercon- 
uenertt  de  eo  <ftit)d  excedtt  vtfit  hypothect.  Etfoltda  res  tnejfe  conuenttom  vide- 
turiCum  a  primo  creditore  fuerie  Itherata^an  adhuc pars.Sed  tUudmagts  eji  <juoi 
prius  dixtmtef.\^ii\ii  folida  res  inclle  conucntioni,&:  pignori  data  cfle  intel* 
ligitur,recundo  cicditori,(cd  co  demum  tcmpore  quo  \  primo  crcdicoic  li* 
berata  iiicrit,non  antca.Et  vcr^li  vinculum  pignocis  in  (eruo  quem  veruf 
«Jominus  vci  pro  minima  fumma  obligaueric  impcdic  dacioncm  libertacis 
l.genetahter  ^4.  %.fi (fuis feruo pignorato.  d  .de  fdet/c.Ubert.xxtz  dircdiram  dunca- 
xac  led  eciam  Hdeicommillaiian},vc concra  Tribonianum  a  nobis  driputatu 
ell  /i^.u.  ConteQur.  quanco  magis  impcdicc,ne  qua  pignoris  noua  obligacio 
concrahaciu.'' Apparccicaquccxrupcrioribus  non  pocuille  vlli  ex  pendenci- 
businmencem  vcnire  vc  dubitract,dnobus  de  hypocheca  paricer  pacilcen- 
tibusinquancumquirqucobligacam  hypociiccam  liabcat.vtrum  pro  parci- 
busdimidiis,anprodebiuquancitacc.Scmper  cnim  conflitit,vel  lirgulis  in 
viriles  acquiri  ODligationem  pignori  (\  vna  cadcmque  conucntione  tibi 
omnes  prorpexcrunc,  vel  primocredicori  infolidum  ,  licec  ronnili  pro  dehi- 
ti  quanucaccpoltcriori  vcrb  nulla  prorfus  ex  parcc,nc  quidcm  in  id  quod . 
piiorcm  obIigacionemcxcederct,quandiu  pcioris  pignoris  vinculum  dura- 
fCt.Nam  cum  exprcflim  adhibetur  conuentio  illa  de  quaCaius  in  d. 
res fitat^  vt  m  id  duntaxac  quod  excedic  priorem  obligarionem»  rcs  lic  poftc- 
liori  pbl]gaca,non  cum  conucnrioniseffeftiim  eflc  exiftimandum  eft  vca- 
liquaex,parce  rem  obligaum  habcac  poftcrior  crcdicor  quandiu  pignus  an- 
tcriorisdurat^fed  illum  duntaxat  nc  pofl^it  fecundus  creditor  conqueri  lc 
deccptum  ^  debicorc,&  vc  incelligat  non  aliam  lcex  pignoris  conuencionc 
vciiicacem  fperare  pofle,  quam  vc  dimiilb  propriis  li  volcc  numis  antcriore 
crcdicorepignusfuum  confirmcc,ica  vt  folidam  quidem  rcm  cyLm^e  obliga 
tam  habcat,fcd  tam6  cxnoua  caula  pnrftitx  liris|2cftimationis,  potius  quaui 
conuentionis  fuajpoccltate,pircerquam  pro  ca  quancicatc  qua:  prior6  cx- 
ccditobligationem.Pro  ea  liquidem  qunntitaccpoftcrior  crcdicor  pignorit 
fiinus  acccpcum  icrrc  debcc,  non  prapfticap  hcis  ajftimacioni,led  piopri.Tc6- 
uenrionijhabico  lcilic^c  rcfpe^bu  non  cam  ad  iuspignoris  quam  adeffe«W. 
lus  namquc  pignoris  fane  non  niii  ob  prsefticam  anceriori  credicori  liris 
marioncm,ncc  nifi ex  co  ccmporc  pofteriori  acquiricur,  quo  cam6,'  fadko,  rcs 
c5rccidicvc  pcrindc  licacli  piiori  creditoti  obligatum  pignushiillet,adei  . 
vlque  duntaxot  aeftimationcm  quar  quantitati  dcbitac  refponderct.  H?c  cum 
ita  flnt,  vidcamus  iam  quid  ad  propofitam  quarftioncm  Tribonianus  cSiri  • 
rcfpodeat,  Et  magis  fy?,inquic,f/  pro  tjuatitate  debitipignus  habeant  obltgatiy 
frgo/Jproccntum  aurci^  oblicatus      fundus  dignus  duccntis  anteriori 

-  crcditori 
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DECAD.  XXI.  ERROR.  IX. 
Ctcditori ,  poftcriori  verb  pro  quinquaginca ,  ericpars  djmidia  tantum  eius 
fandi  obligataanteriorj,pollcriori  vero  quarta ,  rcliqua  proindc  quarta  pars 
nulli.Hoc  enim  non  miniisconfequens  ell,quam  ridiculum,&:  ineptu.  Co- 
ftat  fiquidcm  pignoris  obLgacioncm  indiuiduam  elle ,  tum  etiam  cum  hy- 
poihccaria  aduerfus  certios  pollclforcs  exercctur,/.rr»i  hereditariam  65.  d  .  ^# 
eH$Q.  ac  multc)  maiori  racione  fi  contra  ipfum  dcbjtorcm ,  qucm  nos  cafum 
iradamus.  Sequitur  cniiwfid vtertjuefi cum pojffjfore  agat^<)Headmodum:t^k 
fi  Tribonianum  fic  intelljgas,vc  fblida  quidem  res  fic  antcrjori  crediton  ob- 
ligaca ,  fcd  ita  tamcn  vtnon  nifi  ad  cam  vfque  quantitacem  quxdebeturei 
ofari  oportcat,  facias  fanc  magis  ridiculum  qui  id  moiieac  dequo  ne  anus 
quidemdubicarec.  Qms  enim  nefciacfblui  vinculum  pignoris  oblaca  ca 
quanticace  qux  debecutjjccc  pignus  mulcb  pluris  efle  proponatur  ?  Deinc^e 
hoc  ipfuin  quod  dicimus  obligacum  eire  pignus  pro  debici  quancicace ,  quid 
aliad  cft  quam  clle  obligacum  in  folidum  ?  Acqui  iam  probauimus  eandcm 
rcm  plunDus  eodem  cempore  in  IblKlum  obligacam  dle  non  polle.  Tuni  ve- 
rb  q  jti  [\  iio'i  piui is  fes  lic  quam  vni  ex  crediconbusdebcatHir  ?  Qiiomodo 
ficr«  po:eric  vc  vnufqu  fjue  proquanticacc  dcb»ci  pignus  habcant  obligacu? 
A 1  alccru:er  deb  ci  fui  iadkaram  patiecur  ?  Vcer  verb  ?  An  pociiisprorata 
pjrcio  icde  vcriufquc  dcbicodiminuetur?  Hoc  enim  omnino  explicanduni 
ccat:  SeJ  neque  dillindio  jlla  prxtermicccndaquam  Tribonianusneceda- 
riain  putauic  cuin  agicur  aducrlus  ccrcm  pallefrorem  ,  an pignus eoc:cm  die 
vcriquedacum  fic  feparaLim,an  limul  ik  lemel.Taceo  quod  locutioilla  qua 
nosexTriboniai  ip  ciiis  quam  ex  noftra  lencentia  vfurpamus  paruclegans 
eft  digriaqucIureconfukojVtpignusobligatum  dicatur.  Pjgnuscnim  ciim 
dicimus  ,iam  ipfam  quoquc  ofcligationem  llgn.ficamus ,  ob  idque  folent  lu- 
rcconfulti  dicere  ptgnuj  datum  aut pignori  rem  obUgatam ,  non  autem  pignus 
cbhgatum,  Ferequc  (Imilis  hic  crror  eft  ci  quem  in  fupcrionbus  obferuaui- 
rr>us  De  lege  commifibria  quamnoftii  vocantpadlum  legjscon-imilloria:, 
eodem  prorfus&rpetindcineptoloquendi  modo,acfidiccrent  paUumpaEli 
commi(f(iri$.  Nam  &  fimilicej  in  propofito  qui  pignus  obligatum  dicit,xqu^ 
ftolidus  cft  acfi  dicerec  obligatam  rem  ohligatam  :  ciim  pignus  nihil  nifi  reni 
obligatam  fignificet.SequJCur  apud  iTihouiznwmfedvter^ueficumpoJfeJfo^ 
fe  agaty^uemadfnvdnm':  (vjden'Tiiboniani  conci/am  eIoquentiam?)z//f/,;7» 
parte  cjuifcjue^an  de  toto  tjuafi vtrujue  in folidum  res  ohhgata fit]  AbTurda  eciam 
&  ociofa  qujeftio.  ConcradVum  enim  cum  debitore  vinculum  pignoris  cur 
diuer/b  iure  cenfeacur  fi  concra  poflelforcm  qiiimfi  fi  conua  debjcorfi  ipfum 
agacur  *,  Auc  quis  vnquam  audiic  ob  alicnacionem  pignoris  ^  dcbicore  £jdlS 
meliorem  efliciveldeceriorcm  crcdicorum  conditionem  ?  Faceor  aliCerK- 
ftimari  licCjCilm  hypochecaria  cxcrceturcontra  debitordipfum  quam  fi  c6 
ira poflellbrCjVt  nosdocuimus Itb.iyConieil.cx  Vlpiano in -/.fi intern.  §.  vif. 
god.tit.  De  pignor.  qux  res  fane Tribonianu  fefcilit,vt  &: in  $.  m  vindjcation» 
eiufdem.legfifHndMj  De  quo fcripfimus  hb.eod. ij.  conief}.  Sed aliud  cft  de  hy 
pothecarix  htisarftimationc,aliud dciure&  vinculopignorisqu^rere;fiuc 
n^q;  vnus  liueduo  plurcfvc  dc  pignorc  aut  paritcr  aut  /eparatim  pacifi:atur^ 
ius  pignoris  ab initio  tale contrahi  neccfle elt ,  <jualc  in  pcrpctuum  &c  aduer- 
fus  quofcunq',  vnqua  futuru  fit:nimirum  quia  totu  pendet  cx  couentione  iu- 
l^ue  potcilacc  qus  noa  nifi  tnacft  >  &  fcmc)  cantum  interueniiepoccft.  . 


Digitized  by  Google 


«i     ANT.  F  A  B  RI  D  £  E  RR  O  R.  P'R  A  GM  AT. 

Oiiod  vcto  adineptam  cjua:rLjoncmTnbonianus  refpondct,9«fl^  erirdice' 
rip,<rnHs  fodern  dte  vtn^ue  dutum  e/ffeparanm,nvAih  cft  mepcius.Qu*- 
ftiocr.iinconc(ipuiciaLdepignore  diiobus  parrtcr  daco.  RerponLo  autem 
qux  ai  quarlLionem  accoa.mo.-aia  elle  'ebu:c,dcp!gnore  eftquod  duobuS 
da-iunfitreparacim.Namquod  addicnr  ecdem  ^/r  niboriani  infacK.ma- 
p/rcMs  deieg«c  Qii^"  v^'^^  P>S"us  vcrique  pariccr  dacum  elle  ir^iell  gaiur 
aimdacumeai^racimrjmodb  codemdie.ld  cnimeft  quodex  hoLloLO 
Baicolus  nocac,Simulfieridiccndaca,quxfiunc  codem  dic,liLec  diue-.lismo 
mencis-.quoquidfahiLis?lmJ>ver6  ciim  crcdiiorum  pigPora:itiorum  iiis  & 
ordinemcx  conciaai  pignoris  ten^poc^  a:ftim.imus,infpiciendum  tcinpus 
eft  de  niomcnco  m  momcncum,vx  cjui  vel  momenco  vno  li  lcn i  polIet,pioc 
conucnic de  p.gnore  potior  ctiam  hc  lure.Tantum  abeft  vc  nihil  niteilu  an 
codcm  momenco  an  eodem  d^e  pignusd.acum  iicpluribus  fepaiatim.Pi^ai)C 
fmefciacurquis  ancetior  ficlicec  ccrtumfit  datum  tuille  Lparatim,al:ud 
nihil cft  quud  meluis dic  p<)ffic..]ukm  vt ambo  concunanc  in  pignore,vc  ui 
ltdem<^Htj.D.<iHtfctior.m  pi^rjJuih.uon  autem,ciuod  Bartolus  crcdidM 
mcliot  ac^oj.diuo  occupanu^j.Ncmo  enim  pignoiis fuiius  ob  id  tanium 
amictcrcpotcftq^^a  dc  pi^vbre  r.^at  ■taidius  Scdhocita  accip|cndum  eft 
fiambo  uniurai;antliypochecari.iiu.e  concradebitorcm  ipfum  Uue  coPtra 
terciumpolIcaorem.Namrialccrtantuni  agat,non  potell  debitor  ipleaac 
aliusquihbec  polleffn-  eum  vii^dicanccm  pignus m  fohdum  icpellcre  pro 
pavtcqaari.ionhabeaccrcd  torrem  illam  nifi  propaite  duiuaxat  obliga- 
tamNoncaimtiuntLc  partesnih  concurfu  plunum  creditorum  quc 
admodum.s  qnooaequ.  pollcriore  locopignus  accepit  li  antciiore  ciedi- 
torc  tacenic  hy pochccai  la.n  cxcrceat  i  on  malc  agerc  crcdjtur  ciquc  omni- 
modoorfacr.dumeft.Unon  tcrc  us  poirclfor  illcUtquiin  anterions crcdi- 
coruiiura fucccllbrii        t^t.tit. C.de  h,s      inprtor.  credst.turfHCcef  ItaK 
multbmacisfatcndumcftnon  habete  rcun>,qmfc]Uis  tandcm  illc  hc  ,  ins 
cxcludendiepropartehypothecarijrc]ua:in  fobdum  c<crcctur  abeoquipi- 
cnuslicaccepitvt  nefchi  polTit  prioincan  poftcr^or  accepcnt.   Plusemm  ^ 
furis  habet  illc.quam  fi  coiiftaiet  pofteuorcir.  eirc  :  ccrtc  non  minus.  Ne- 
qae  camen  ea  res  faciec  vc  alius credicof,  de  quo  Inniliccr  Jgnoraiur an  priof 
?npofteriorpign.isaccepcrit,iusfuumexcc]aiproh!k-acur.   Habcbit  ennn 
iilefundacaminte..tionemdoccndofc  picnoiatitium creditorcm  .  nccpo- 
tcric  canquam  poftetior  repelli  ab  co  q-u  fe  anccr.orcm  probatc  non  pollic. 
lca  ficc  vt  cum  dcmum  concurranc  in  viulcs  &  :rc]u.ilcs  parics  ,-j)erirdc  acU 
fimuia^  coniunctim  pignus  acccpiirenc,vc  in  d.Ufterut  res  t^.^x.De ptgnor,. 
ath  Nifi  fon^  qu:s  piobabilius  cli:-  putet  vt  qui  pignoia  pcrfec]uitur  aduc?- 
fus  tercium  polleirorcm  cundcnique  hypothccariuin  crcdicprcnii  non  ahte^ 
vidcridebeacliabcre  fundatam  intcntionem  adaufcrenJam  rco  pollellio- 
ncm,quam  fUe  anter.orem  eftl-  probct.  Qih)  cnitn  alo  luie  cunKr.t,in  eo- 
que  pollcOio^iiscommodum  aliquod  elTc  dcbcre  y:detur ,  licctalioqiiK  it, 
■ferac  pienps  a  domniio  m     qiiod  non  ncuc  mccr  cmptorcs  aa  &  mtcr  cr« 
ditoies Vignoiatiuosp.srerturis cgu .pcus.tradita  pollemo cft, /. ^«(^r/r/iti 
C  deretvtndtc.  fed  is  deinuhi  qu  priov  .lcjvgnore  conuenit,  lametli  pignd» 
i-is,iut vt  meliiisloquar.hypothec^;  polTl-flioncm  nunquam  acccpcrit /.  i.  f . 
pafTMipottor.v,  pt^n  la .  d  .&  C.  Tecundun.  quam  fententiam  quar  procu.. 
4ttbivnobismagisprobacur  ,  vcrum  critcjuoaBactolusvoluic ,  meliorem 
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forc  occupancis  condicioncm/ed  alia  &  meliore  racidne  quam  ip/ec.xift]- 
mauerit,imb&  alio  fcnfu.Occupamem  cnim  ipfe  intelligit  eum  qui  prior 
agar,  ego  verb  eum  qui  priot  pofkfTioncm  pignoris&:  hypothocc  nad^us  lit, 
dum  ne  eo  tempore  quo  lam  alius  agcre  ca-pcrit.  Ncquc  cnim  poteft  quic- 
quam  impucariei  gui  non  eft  neglige,  s  in  agendo,licct  pei  debicoris  aut 
.  i>oireiroris  terg.uerfacionem  fiac  vc  poncfTIonem  cam  cito  i  anufa  non  pof- 
licSubiicit  Tribo;  ^Sedftftmul $Us (*;  tlltfihoc  a6IuTn  rfizter^ue  reae  tnfdidH 
M^.Jtmnuj  vnuf^utfrfuefn-oparte.  Hoc  verb  etiam  falfum  eftiPoffc  vcruqufr 
reaeinfolidumageredcpignorc,camet/lponas  hoc  adtumefTc  vt  vhique 
pignusin  fojidumtcncrctur,ouia  neqiic  hoc  agi  poteft,cam  fieri  nequcac 
ytdu  bus  iimuleadcm  rcs  in  folidum  fitobhgata.ita  vt  pofTit  vtcrquc  rcd^ 
in  fohdum  agcrc  Nam  Cx  quo  cafu  fieri  id  pollct,tunc  maxmic  id  fici ct  ciiin 
duorcicredendiconftitucic(rent,in  quorum  fcilicet  perfonis  llivulis  coii- 
ftat  obhgationcm  totam,agcndic|ue  in  folidum  lus  coniilterc  i.i.D.de  duol; 
r/i/.Obligationamquepignoris  lequitur  naturam  &  condicjoncm  obhea- 
tionispcifonalis,atqui  heri  nunquam  poteft  vc  pluribus  reis  ftipulai  di  in 
Joljdum  iimulagerc  hngalis  permittatur,quia  occupanii  cotmsiuris  cxcr 
cjtiofoli  acqujtitur.adeb  vt  ll  lemel  vnus  cx  lis  cgenc,alceri  pronuiror  offe 
retidopeai(iianinigiIagat/.rrir/(,^«/i6.<.^^  acfi  ita  ftipdati  dlent 

//  tU»non  dedertt,mtht  dal;um  in  l.fiTknttso.D.de  verh.oblta.  Mulc6  mnuls 
i^turhcripotcftvtambofimul  agaiitrcdain  folidumde  pmnore  Et  con 
fcqucntcrdiftinguere  Tribonianusdebuit.ci\m  fimul  ilh  cSj  lih  piKnus  da 
tum  dt  an  faOi  hnc  ij  correi  credendi  ,an non :  vc priore  cafu  m  fohdum  «ui 
d<rni  pignus  hnguhs  obligatum  fic.fed  ita  tamen  vt  occupantis  fucura  ilt  co 
taaa^.nechmulrea^in  n3lidumagere  llngnli  vnquam  po/nnt,  pofteno^^ 
re  verbcafu  non  nih  proviril,  partc  agcre  iTuc  con,un(5tim,fiueifparacim 
qmfqueDomt,^./.r../  i..fr;,;;,M^^/;,.7),^«,^.,„^  Qu^  cilm  ica  lint  oms 
non  Tnbonianopotiusquam  Mardano  cribuattocam  han<^  djfbr.aionem 
quar  ^  vcrd  reaaque  luris  racionc  tantopere  abhorreat:  Quo  admiilo  iJIn^' 
etam fac.l(? iib, omncsperfuadcbunt, c^^tcra  qu* nos touTa  We i  T^^^^^^ 
niano  corrupta &  immutata  diximus,  neque  \iarciani  clcgantii;  nequc  m' 

"vitlT^  TT^'- ^^^vi  r/^"'"^  ^'^^  cIocum,us%r.  'cap.l^  ad  / 
*'/r.^/.y?/«„^,deverbis,lhsdclendjs,//of  entm  eafu  vtdetur  cfuJJ^^l' 
condtctma/tj  e(fe  vendtno.  •  ^**<^dammcd9 
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^'fyf^^f^^  V^^m.vuiio  piurfudUntimk 
.(tr  r        '  .  .  etppeliant. 


Yp  iRo  CH  A  E  nomcn  clcgans  ficut  gr^cum  eft^t  ex  er*rii 
latmum  fodum^iu  veceribusinterprcdbus  quibus  folJennec 
rat  diccre^^i»  efi.non  /^^iW^^rorfus  incognicum  fui t  Im  ' 
&         J^«g's  inirum  eft,  HaJoandro  in  graxa  Jic^t  hngua  '  ^ 

phofiinum  in  i.H^^rehatur^.D.^utpotmMtpegnor,^^^  duobis  locX  ' 
j>crych^  ^m^^  fir,  pro  hypctocha  hypothccam  poOiit ,  quafi  vitioft  lll 
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co  abfurdi  cinr  exilt^uianccs  li  quis  dicat  hy^fhtcAm  obligan  auc  hypoihecAnt 
^tgf:o>is  acli  non  i,dctn  cllcc  pigmis  ,  quoi  hypochcca  i\  iplius  rei  &  rdionis 
lypoihccario;  cftedhis  Ipciictui'.  Eidcm  ilhs  cirandi  caufi  fuic  quod  adanr 
ticluviim  actiiwc.  Nam  &  quici  a.itichrciis  cllcc,  q  jia  gr.ecuni  noinc  i  hac, 
pen;casignorarunc,ncqucdubiLarunclcgerc  amtphotmm^xoaTittchrefiml. 
Jfiis  jHtw.i.fi !tvTi;^yiffiti.D  de ptgnor.m  caq\  attiphonx  didtionc  exphcadano 
piiuni  niiudat  cqIoco Bartolus  vc  lubcilcni  agcrc  v.dcatur ,  fuinptaexann- 
phoiiiic|ux  antc  pfalmoi;  Dauidicosiniacro(andla  Dciecclctia  cancari  fo- 
lenc,intcrpcjtau;one.  Pnmus  AndrxasAlciatus  fuic  ^  qui  vtiuque  nomeiiii 
cnc  inLcipictuni  barbaric  dbl:cerat»m  reilituic ,  &  quid  antichielis  ,qiiid 
ypciochacirct,cxgv  xci  icrmonjs,limvilque  iunclaH.omani  iuris  ratione,fe- 
liciccr  non  min'js  quam  crudite  C3t|)licau)c.  Scd  dc  anriciireli  quidem  ,  sam 
facis  mulca  fcriphmus  in  fuperioribus  Decadibus.  NonnuHaecjam  fortaflis 
in  (cqnencibus,fiquid  occurrcc  ,adicciuri.  Dc  hyperoclu  nunc  aliquiddi- 
cendiim  nobis eft.  Eam  poll  Alciacum  definic  lacob,  Cui^^cius  /i^.  4.  olt/eT' 
fiat.c^p.  ij.  vtnihil  aliucf  hc  quam  iil^aod^pluscll  mpretio  fund.i  quarain. 
crcdito  pnoris  crcditoris.N9nn1aIe,/i  pignoris  dunt  ixat  hyperocham  dcfi- 
liirc  vel  s,dc  qua  in  ei.l.<jttderebatHry     in  /.cr  ^«<e  mneium  iy§.jnt  res  fnas.  D. 
dc pig7j/)r.  Veram  cimen  pacec  la^iushypcroLhar  nomcn  quam  vc  ad  caulatn 
pignor:s  coat-guftari  dcbcac,   Naiy  &:  cius  rci  qux  nullo  pignoris  vinculo 
ce!icaLur,h/pcrocham  dicimus ,  li qua  tortc  rcs  vcndica  fic  viliorc  pretio  fiue 
fubpacto de  recroucndcndo,  quod  ab anciquis  ilhs  fiduciis  quas  in  pigno-' 
lum  mancipacionibu!»  frcquencarifolicas  fuille  lupra diximus,  origmem  tra- 
xillc  vidccur,  liuc  canca  inccrueniencc  111  prccio  laelionc  vc  cxca  caula  refcin- 
di  vcndicio  poHic^cmpcoriquc^ni  quod  iufto  decll  prccio  fupplcac ,  rcsaiif- 
fcrn.  Qjamquam  hoc  lenfu  vix  fanc  eii  vc hypcroclia:  nomcn  a  prudcntibus 
vfurpacuiii  rcpcrias,c]U'bus  fcihcec  inauditum  fuitius  illud  quod  ex  lenipo 
relacxa  DioJetiano&:  Maximiano  conllitucionis  qua;  extat  in  /.  i»C.  di 
refcind.  vendjt.tam  frcquens  ci\  vc  nullum  aliud  trequcncius.  De  rcfcincicn- » 
da  vendicioncquocies  vicradimidiam  luiti  prcaj  vcndicor  la:fu6'  proponi-  i 
cur.Sicuc  nccpaciide  rccrouend^pdq  uieiiCio  vlla  cilinprudeiicum  rcljjon  t 
fiSjPon  qujd  fiicric  vnquain  iurc  ciuili  improbatum,  vc  conllaccx  /.  i-  C.  de  : 
pa^.ivt.empt.cfr  vendtt.6c  /.j.  C.efuand.decret.opiu  non  efi.  Scd  idco,  in  fallor, 
quod  proximcaccedac  vcnJicioqus  fiilub  pacloilloadn.icuram  pignoris 
nduciarijquod  per  mancipacionem  concrahcbatur,  vtdocuimusin  prxcc- 
dcntibus  ,  6i  quarum  olim  tiec]UcncifTImunTvfum  fliillc  conrtac  non  loliiin 
ex  Pauli  fciuenciisfub  tit.D.pignor.  &c  De/eg.  commtjf.  ied  cjc  ipfa  ctiam  Con- 
ftantini  lcgequx  li<iucias  jltasbmnes  anciquauit ,  a^coqu^  omncm  caruin 
memoiiam  deleuic,vc  loquicur  l.vlt.C.de pa(l.pignor.r\ov\  alia  racionc,  vc  c6- 
fticucio  ipfaprac  fc  fcrc,quam  quod  fubfiduci^  obcScu  crcfccrcc  in  d:cs  ma- , 
gis  ac  magis  afperitas  legis  commi{Tori.c,id  cft,vc  incerprecaci  fumus,manci-  ^ 
pn^tjonis  pignorum  in  qua  lek  ?ortimiftbrja  .idlubcbacur ,  creditoribus  nimi- 
rum  facilitacc  &C  inopia  debitiorum  adimpij  lucri  capiandioccafioncma-  , 
buccncibus.  Vidcbacurenim  eacor.ttahendi  ratiocxpcdicio^fccncratoribusi  ^ 
Qiy  non  tam  id  agcbantivc  (ibi  fem  aljcn^am  acquircrcnc  quSni  vc  pecunias 
/iiasfubeiauiffimo  farnore  in  concra£tus  licici  fpcciem  rollocarcnc  Vndc  J 
S<.  ^lud fic  quod  incerptecibqs  placcc,vaiditioncm  fa^tara  iub  jjafto  dc'f ccro-  * 
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lOTemrcTTaoTfi  immcxlica  Ixtn^ mtcruencnt  ,5caccedat  rcfeneranS  coi.rue 
xudo  m  emp5oc<;  runulatam  videri  ,  &  pro-contradu  pignoiacto  pociuL 
quiniprocinptioiie  habcncfam  ene.  Qiiamv.]aam  hxc  lcntemiinon  omni- 
noanobisprobatur,fedeodcmum  cafu  quo  emptoieitf^Inodi  contraclus 
quam  pluies  laeneiandi  gratia  mire  fohcui  eirepropoiucur  ,& probetur, 
quemadmoium  fuo  loco  di/putauimus.  Cxccrumiie  ab  mftituco  dc  hype- 
rocha  iradatu  iongiasaberremus ,  aim  nihil  ahud  lic  hypeiocha  qua  quod 
Lanni  aut  pocius  barbari  flurtfHaUmam  Gaib, pfufualue  mpreualece  appel- 
lanr,  nemo  dubicac  qum«ccra  caufam  pignorw hyperochi  vfus  quam  plu- 
nmus  elfe po/fic.  Itjquc  rcOnij,  meo  iudicio , &  generahus  hypcrocham  /ic 
dchn;cris,  vt  lic  id  quo-pluris  rcs  cft  luic  obhgaca,liue  vendira .  auc  in  foiutu 
daca  lit.  In  eo  aucem  pragraatici  erranc  quod  plurifualenuam  hanc  (fic  enim 
cum  ns  locjuendum  clhquia  quid  hyperocha  lic ,  non  incelhgunc )  fcparanc 
a  re  ipfa ,  quafi  aliquid  lic  diftmaum ,  &  m  lure potias quam  ipfa  in  re  con- 
liltcns. ,  ica  vc ejus  qui  hyperocham  vel  emeric,  vel  pignori  acceperic  jonga 
aham  ferc  m omnibus  racionem  confticuanc, quam  iTrcm  totam  aut  emif 
fec  auc  pignori  accepiiret.Ego  ver^  didici  nihil  ahud  elfe  hyperocham  quam 
rem  iplam  cuius  hyperocha  eft ,  fed  cum  jhac  tamcn  adiedbone ,  poftquani 
lus  omne  pollefroris  in  ea  ipfa  re  confticucum  penicus  fublatum ,  &  extinau 
tuericNam  quemadmodum  proxim^  difputabamus ,  fieri  non  poteft  vt  non 
lic creditori  obhgata  in  fohdum  ea res quar tota  obligata  eft,hccc  mult6 plu- 
rishc,quarn  iiiudeftquoddebecur:Nec  fimilicervcnon  ficempcoriinioli- 
dum  acquKica  ea  res ,  qu:e  toca  vendita  fuic  quancacunque  Iifio  inceruene- 
nr.nimjrum,quiadilfcrc  omnmo  pretmm  rei  a  ce  ipfa,nec  cum  ea  quicquani 
hacpane  commune  habet ,  ade^  vt  ciim  cciam  cum  res  venditur  ,precium 
nonumexrcquimexnegociacioneipfapcrcipi  exiftimecur/.  venMtorii 
DMhered.velaOion.venda,  Proinde  quandiu  poirdrorisiusduracnon  po- 
teftvideri  quicquam  lurisin  rehabere  is  qui  hypcrocham  duncaxat  habet 
r^  T^^    "^^^*^ '    poireflbris ms oblato omni eo quod ei debetur,  pof- 
lit  dillolueretquodemumdiiroluco  noniamde  hyperocha  quxrcndum  eft 
^^^^^2.^^^^'^''''}^'^'^''^^^^^^  &  conuencionem dedu- 

tta  eflct.Qi|am  in  fententiam  texcus  eft  &  apcrtimmus,&:  accommodaci/]!, 
mus  in  dJ.(tr  quanendHm  iy§.ipti  resfuas.D.defi^nor.\hi  Cah»  fcri- 
bic  hoc  ipfum  quod  nos  volumus  hyperocna  pignori  data  vi- 
dcri  folidam  rcm  inefte  conuencioni  cum  a 
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DECAS  VIGESIMA  SECYNDA.  .: 

'     V         E  R  R  O  R   I.      '    r      I  1 

.     - "  ..      pAHode  retroHindendo. 

\}i\uw  %  (uperiore  Decade  de  padlo  legis  comtniiTbriz  ci 
111  pigiionbus»  quam  ii)  .veiKlidonibus.  Dicendum  noncali- 
qujd  ell  de  pa^o  addi^ionis  in  diem ,  icemqiie  de  vendido* 
nc  ^a<Sta  fjb  pa^^o  de  recrouendcndo :  qui  tra^tus  in  fbro 
trequencidimuseft,  ncuc&  hocg^nus  vendicioiiis.  Sunc  au« 
cem  iii cec  pragmaticos  non  pauci>qui  conuenciones  iilas  vi^ 
quc  aJeo  a/iiiics  c(le  putanc  vc  vendiCionem  quac  fadta  iic  fub  pa6U>  de  rc- 
trouendendo  non  diibicenc  addidlionem  in  die  appellare ,  infpe^o,  inquiuc, 
euencu&eB'edac.9nuencionijj,quia(iincca  prj^lticucum  dieni  predumvd^ 
dicionisreflicuacurperindeab  empcione  receditur,redicque  duminium  ad 
vendicorem ,  ac^i  fundus  in  diem  addidus ,  &  incca  eam diem  meljor  condi* 
tio  allaC4 ellec.  Vtroque  nquidem cafu  predum empcon  reddituc, fed cilm 
addidioin  dicm  fa6U  elV,  non  alicerquam /i  melioccoiidicioabalioofii»' 
racur.  C.u^i  vero  vendicio  paftum  habec  de  cetrouendcndo ,  illud  folum  in* 
(picitur  an  vendicor  pecuniam  prccij  babeat  quam  podic  reddere ,  non  edi 
a  quo  eam  habuerit.  Et  fani  vendicio  qux  fub  ^xQco  retrouendendi  concra- 
dlacft  propiils  accedere  videcur  ad  addi<Sbonem  in  diem ,  quam  ad  legem 
commiiroriam.  Quia  iicccvcndicio  fa(Skafubpadocommi(lbrioperinacac 
eaquo?  fitfub  pado  addi6kionis  in  dicm  pur^  contradainccUigacur  ,perfir- 
6Uque  ( quoniam  fblo  confcnfu ,  preciiquc  conuencionc  pcrficicur )  non  ca- 
men  impleta  dici  poteft  ex  p.irce  cmproris  qui  precium  nuquam  perfbiuic 
Implcmcncum  nSque  vendidonis  exiatcre  vendicoris  in  eo  coniiftic ,  vc  rcm 
tradacciufquc  dominium  quod  habeccransfcracinempcorcm.  Exparrevc- 
rb  cmpcoris  vc  precium  dcc  vendicon  Lexempto  iul.p<fuis  a/ienam  ^fG^D»  dt 
M£lion.empt.  Porrb  Icgis  commiflbrix  in  vendidonibus  formuJa  illa  eft ,  vc  (i 
ad  di£kamdiem  predum  vendidonisfolucum  noncric,resficinempca.  Id- 
coque  minus  durum  eft  rcfolui  venditionem  lic^c  bona  fide  c6tra£la,  priuf- 
quim  omni  cx  parcc  fic  impleca.  Ac  vendicio  qu-c  fic  fub  pado  additlionis 
jjj  dicni,non  unci^  Pura^  confcnfuque  pcrfcda  dicicur ,  icd  ctiam  im- 
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DECiD.  XXII.  EHROR  r. 

p!cta  per  ti-adit2on6  rei  vcditr  cx  parte  v6ditoris,&:  foIutJOnc  ptecii  cx parcc 
cmptons  .priurijua  ob  ailaca  meljorc  codiuoi.c  rerolaatur:n6  quod  nccefTc 
fit  /oJuj  prcciu  a  priorc  empcore(vcrba.n.c6uctionjs  taciuc  poi  us,vt  vix  antc 
dif  roiuercpriorcmpcordcbeatjred  quia  nihil  ^hibccquominus  pretiO 
tii  in  ipfo  v5ditioni$  cxordio  roluatur.vc  Pap.aic  iii  Lvlt.tUj.de  tn  diiaddic.V 
d6  cocmgit  in  veditione  tada  fub  padko de retrouc  JcdaPrius.n.iinplccuto 
reroiuatur,ncc  ti  facilc in  hac  fpcac  cadic  dubitatio  illa qujc  in  pado legis 
comHrotia:  aut  addiciioius  m  di6  occun:it,a.n  vcditio  fub  oodicionc  fada  vi 
Hcri  debeat,an  pur^  potiils,fed  qu«  tanii  refoiuatur  fub  c6di€ione,quo  pru  ' 
dftesdifputat  \\yl2.D.detn  dtt  addtc&LU.de  /e^.com.6c  quidintercotrahi 
tcs  aifiu  at,i:ifpici  voiut.Neq'.n.foimuiac6u6cJonis  repugnac  quominus  v- 
trauis  interprecacio capi  pomc,htcr  in ea  fencdtia jpchuiores  lint  vt  purc  c6 
tradiav6dKJOinceiiigacur,6c  poitea  fub  c6ditione  refoluatur.  Deniq-,qr6 
fua  v6d.t  fub  pado  de  recroued6do  ccrca  dic  in  ea  r6  c6llicuta,vidctur  quoda 
inodo  in  di6  li  n6  addicere,falcc  aljcnarc.Mihitn^  maxinu  mter  huiufmo 
d  I  coudciones  d ifferctia clfe  fcmp  vifa  cft.Na  cx  iegc  c6miir<n  la  aut  ex  pa^fVo 
addjctionis  in  di^,(iucpuraiiue  codicionaic  vedition^  imti  eflc  dicas,relbj 
uitur  vSditio  in  fuo  cafu  ibU  padi  poteftace,nec  in  ea  re  noua  couecionc  aut 
traditionc  vlla  op*eft.qa  huiuln^odi  couetionu  Formuia  eh  ptmet  vc  fundus 
in6ptus  fiat.i.nuqua emptus,nuqua  venditus:  Ob  'idq,nimiru  hx  couctioncs 
parii  fiuorabiies  exillimatur,qj  v6dition^  cui  adhibentur  deftruat.qua  pfice 
repociusdcbercnt:qu6dq-,dominiu  cmptoriqu^fituei  auferat  nulio  ipiius  fa  • 
6lo  mtctcedcnte:quia  necniiiea  iecedcminiu  rei  fu^  m  emptorem  traferre 
v^ditor voiuit.Perpetuu.n.eft  vt  cuuibet  iiceat  cu  rc  fua  alienat,iegc  aliena- 
tioi  i  qua  vcht  diccrc,  imb  iila  ct  qu^  mutilis  futuracllet,/.^///^  15)"  u.de/er. 
i.vedttor.iy  d  .co.prdd.  Ac  cu  veditio  ht  fub  pado  de  retroucdcdo  no  foJu  pu 
ra  venditio  cotrahitur  ,  fed  itavcnecvnquafubcodicTonetcfoiuatur.-  quod 
paaci,vtputo,cred:derint,nemoccrtcin  nuc  v(q.di6  dixic,autanimndueitif, 
(iquidem  rctrouenditio  illa  qua  ex  c6uentionc  neri  nccellc  eft,n6  ta  prioris 
vendicionis  refoiutio auim  fccuda  vcnditio  eft,atqi  ita  prioris  potius  quxdi 
c6firmatio.  Nacum  nuiufinodi  pafto  idomninoagatur  vt  per  rccroucndi- 
tionc  dominiu  rei  venditac  qd  a  vcndicorc  trannatu  fueratin  emptorem  rc- 
currat  ab  cmptoread  vendi torcm,n6  tanquam  ab  emptore ,  fed  tanquam  a 
nouo  venditore,  qui  p  traditionem  dhs  eficdus  aiiu  dominum  hacere  poflit, 
prorfus  neceftariu  antccedens  illud  eft ,  vt  prioris  venditionis  falua  poteftas 
mancatjfinc  qua  non  nili  fiuftra  de  transferendo  pcr  rctrolienditionem  do- 
minio  is  ageret  cjui  cx  refoiuta  autrefolu6da  vcnditione  plenu  libi  dominiii 
no  quxfiuiilet.Qupd  in  Icgc  c^milfoi ia  ,&  pa<5^o  addiftionis  in  dic  diuersu 
cft,quib.(c.idquidcm  agitur  vt  dominium  qd  fuitquacntii  emptori  redeac  ad 
vcnditorcm  ,atn6tanquam  ab  emptorc  rurfustraidlatum  m  venditorem, 
fcd  potjus  quall  nuqua  hOni  cmptoris  ob  rcfoluti  pad!bi  poteftatevcnditionc. 
Inde  vero  dJtferentix  ali2,quam  plurimx  nafcutur,fed  pcipua:  duaf,quaruni 
vna&  prima  liia  eft^q?  rcfoluta  veditioncqucc  fa^ka  fucrat  fubpadto  c6mif- 
forio  aut  addic^ioms in  di£,  fiue  ob  n6  folutu  fua  dic  pretiu,  iiue  ob  aliataiii 
cra  die  pftitutu  melior6  c6dition6,dominiu  ipfo  iure  redit  ad  venditorem  .1. 
ita  vt  nulio  fado  luillaq,  rctrotraditionc  opusiitj/.t^^i  attte.  ^.§.fcdc^  Afaf' 
feUujy^  pajf.de  in  dte  addt.l.ft  fundns  ^.(^  feq.de  /^^.cow.Qucxi  lane  miru  vi- 
dcn  poillc  cu  dici  foicat  doniinia  cradicionib.ttansfciri  n6  padiontb./.  tradi* 
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^       .INT.  FABRTl  M  .  EKXOR;  PRAGMAT. 
ftt»^iA.ioX'.ir  p.ir.traditionc  vctJj  fa6h  cire,i.lc6qs  nec  coiiciufone  vlla  ficri 
polU',vi  qiuxi  hidu  Fuicx)  inteaohabcatur.Scd  lauo  ert,quiu  no  ois  tradiuo 
ttastertdominiCj,rcd  ea  demu  cjua:  non     nucia,  i.  qux  causi  hab€t,&:  qiiidc 
iulla  ac  le^itinia ,  qualis  illa  cll  quac  fic  cx  titulo  cmptionis./.n%«4  nuda  lo. 
V  Ae  Acej^rerMm.  Piomde  cadiu  duiaxat  pot  catradjtio  ^dcflcad  dommiu 
V  trasfcr6du  quadiii  empciofubriftit.Naftati  atq',  finuurcn-pnoq>ab  cadif- 
ccfsu  lit  cx  pai;tiu  c6ucc:one.dcfinu  causa  habcre  tradiuio,ncc  vidccurvncjui 
habu.lle,cu  fticl'Ucetreucia  cmpt^incacausade  iucaf,vthabcri  dcbcai^  ia 
em pto;fc. ^pptcr  couctionc  qu^  no  poli  cotrada  pfeftaq'  v6dition6,fecuta<^> 
iraditione  facVa  tit(na  nili  intcgris  aut  in  integru  tcftituus  omnib.abcmpti- 
orc  difccdi  no  p6t,nc  mutuo  quo  quidc  coscfu,  /. ^  empt.^i.D.dc paQ.  fcd 
in  ipfa  v^ditionc  incu  ia      co  tcporc  quo  lcgc  vcditioni  diccrecotraheccs 
pocueruc,quale  volucruc.Ac  cu  v6ditio  Ut  fub  pa<5lo  dc  retrou6d6doj.cu  hoc 
adu  Fuit  vc  quod  la  cgo  tibi  pftiti,  tu  cont!  a pnrftarc  mihi  cogaris,n6  \?: 
agiturvc  a  prilbno  ncgotiodi(ccdaD,q[  vt  noujf  quarda  oblignciones  • 
tur,inquic  N  ra.in  d.l.ah  embtJn fLvhi  addit,c6uctJone  quq  ptincai.  a 
ucdu  id  quod  adu  ell,pfici  noc  nnHomcxJopollc,vc  quod  cgo  tibi  la  tradjdi> 
tu  cotra  mihi  tradcre  ccncaris.RcfoUn.n.  cotraii^^dicitur  cu  in  cu  Oatu  rcs  dc- 
ucnit  vt  cotrad^iiuU^vnquS  inic*ellc  videatur.Acqui  retrou6dttio,  fmc  Fada, 
fiuc  faci^da  lit  no  eHicit  vt  prior  vcditio  ^p  no  fada  habeatur  ,  fcd  cotra  po* 
ti  us  vt  faAa  ca  ellc  necclfc  lit,  adcoq',  fubliltcrc  ad  hoc  vt  rctrou6ditioni  lo- 
c*fiat.Et  c6fcqu6tcr  licuti  viditio  nuda-i.qua:  traditionis  adminiculo  dclh. 
luta  clict,trasicnre  dominiu  in  cmptorc  no  pollet.ita  neq,  dominiu  quod  cx 
vtili  &c  nuqua  finita  vedicionc  emptori  acquifitii  fuit ,  ad  vcditorc  rccurrcre 
vllomcxJo  potjiiili  p  mcdia  retrotradiuonc  p  qua  fc.lccuda  v6ditio  pinde  ini 
pleatiir,atq-,prioria  implctafuit.Dcniqippai^tu  dcrctroucdedoidagiturjvi^ 
nuc  emptor  ell  fiat  aliquado  vcrus  vSditor,  no  vt  dclinat cffe  emptorjtcq.vt 
vici/Jim  fiat  emptor  qui  nuc  eil  veditor,  nec  idcirc6  tamcn  v6ditor  clle  dcli- 
nat,  quia  cu  duplcx  vcditio  lit^no  implicatillacotradidionf.  Ahadificrcria 
cll  quod  ad  rci  vfcditaefiud'attinct.Na  cu  v6ditiopurc  fa6bi  cft,refoluCdaia 
ni6  f  ib  coditionc  lccis  comillbrix  aut  addidionis  in  di6 ,  coftat  frudVus  oti 
medio  ti  mpore  pceptos  ad  emptor6  ptincrc,fcd  ita  tam6  vt  relbluta  vcditjo- 
ne.fiucobnofolutu  prctiu,fiuc  ob.illati  melior6c6dition6c>Cs  eos,&  irte- 
grosveditorireftitu  oporteat/.2..§.z'/./.4.$.i.C^$.<dIf/»/M«.i./.i/f^«c<^<^///<<6. 
de  tn  dseaddt.d  L^.de  le^,cdm.\dch  aperta  fanc  rcdaq",  ratione.  Cu.n  refolui 
vcditionc  uihil  al  ud  lit,qjp  co  haDcri  acfi  nuqua  fada  fuil]ct,dici  nopolfet, 
quo  lurc  cmptor  fru(5l*iltos  rctmcrct  quosnullo  jurc  aut  titulopcepiireexilli 
metur.Soldt  nacf.  fru^k^tanquS  accemonesnaturalesfcquicausadominij,& 
cofcqiiccer  ad  v^ditorC  recurrcrc  cos  neccllc  cft  ad  que  dominiu  fudi  vdditi 
tccurrit  ipfo  lure,^»:  iplius  potcftatc  padi,in  ca  vcndit'one  adhibiti,  qua:  fola 
ftu^ib*pc  pi^discausa  dedit,&:  darcpotuit.Atcu  vcditiofaclacftfubpa(fto 
de  rctroucd^dOjquSnisrctroufditio  (ecuta  fit,n6  tamC  fTud*o6scmptorre- 
ftituit  v6ditori  led  fibi  rctinetfalte  prorata  tcporisquov^ditiofteut  fecudii 
recepiiorS  interpretu  &  pragmaticoru  fttentia.Nos  .n.  o^  s  omnino  firudlus, 
quosemptor  fuoiure.i.taquadominuspceperitei  rclinqufidos  elTe,  nullaq; 
cx  parte rcftitucndos  arbitramur.vt  Hjfiiis  diiputauimus in  Err.  z.  Decad.  ic. 
.ttratiocft,qu2i,vtdiximus,rctrou^ditiononhiat  quominuuspriorv6ditiofa 

tta  clTc  mteUigatur,qua  ex  cuccariofabliftcre,  &  pro  fada  habcri  necclletft 
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DECAD.  XXIL  ERROR  II.  5,9 
vtretrouendido  valis  fcqui  poffic.Ex  quibus  apparet  huiurmo<ii  venc?itioncsr 
faftas  fub  pado  de  recroufidendo  mnil  coniune  habcre  aut  linnle  cu  padko 
legis  comiir.aut  addi<5V.in  di6,Djxerim  potii\s  quod  fiipciioris  Dec.c.vi  lam 
atti|;i,  llmilcs  eas  clVe  fiduciis  qux  oH  cocrahebitur  p  niac:pation6  fub  ea  lc 
ge  !-a(ia,vt  h  intra  cortitucu  die  pccunia  Jebica  lblueictiir,iemacipauo  fieiet 
P  crcditorc  dcbitori.  Na  &:  ex  ca  c4  traifcrcbaciir  in  cicditoic:  dom.njum  rci 
macipaLr, ncc  nifi  per  cocrarii  macipatioiid  rcdibat  ad  dcbitorc.  Htc  cam6 
erat  dirferecia  cj>  ditlradis  a  cicdJtoie  fiduciis  debitor  habcbat  cotra cu  dc  fu 
perfluo  adiouc,  vt  Paul.fcribit  Ub.z.fetJtj.Vy.  §.i.  116  (ccus ac(i  pignus cotra- 
hi!llct,pkiri(q',  vcditu  ^  creditorc^  illud  ciret  quod  debc.  ctur,  l.clegatcf 
2^.% Ji  vcdtdertt  D.de ptg.afl.  Nimiru  quoniS  ca  c6cra<5Vus fpccics qu.T  Hdu- 
cia  diccbacur,  ctii  a  cociadu  p:gnoris  dirfcrcbat,  in  multis  tam^  ad  pignoris 
natura&  coditioncm  ^ximeacccdebat,nec  credicorib.vcilior  qpjgi.userat, 
mli  quod  ad  fi:u6kas  vt  cos  creditor  fuos  facerct ,  nec  m  force  imputarc  ccgc- 
retur,itcmq\  vt  poft  diem  lolucr.dT  pecunKT  didalidiftrahcren  ucia  credi- 
cor  nollet,  nullain  cu  dcbitori  adio  fupcreftcc,  ncq",  ad  icmacipadu,  neq*,  ad 
hvperocha  hduciaeneftimSda  pracftadjqi,qaippet]?p  mancipation6  crcditor 
iure  Quirjtu  dnsefteduscllpt,»  6  lccus  ac  li  ex  ca  emptioniscradica  re  acce- 
pillcc.  Ac  qui  cmit  fub padlo  tie  ieirouendci:do  mtra certu  c6pus,  poft  cfriu- 
xu  id  ccmpus  libcra  habet  eius  rci  vcndenda:  poccftaccm ,  ica  vt  quauis  mul- 
co  m.iiorc ptio  diftrahat ,  nulla  ifi  ob  id  adioi;c  vcnditoii  kio  tencjtur ,  quia 
veriiscmptoreft,nec  faitv;K]ua  credicor,nili  proponaslimulata-cmptionjs 
colorem  qaa*fitu ,  vt  in  fraudem  legis&legitimaiu  vfaraiiiifaT  us  in^probu 
crcditor  cxercercc.  Idq,  apud  omres  in  coi.fLiro  cft.  Ex  qno  conftac  non  faiis 
caviie  BndA'u  in  Pandcifkas  fcdplille,  conucntionem  dc  recroucndcndo ,  cam 
ipfam  eireomnino,^uam  veteres  fiduciam  appellabant. 

E  iR  R  O^R  ~S  ECV^NdVsT  ~ 
De  vcndttionefa^a  fuh  eo  paSIo  vt  fitntra  certntn  dtem pretium  a  vcndiiore  ft 

redduNmftindtu  tnemptus  fiat.  .  » 

IfQH  V  ratio  facit  vt  pura  vendiuo  cotrahi  pofliit  fub  padlo  addidio- 
JS  nis  in  d:em  aut  fub  lcge  comiiT.  cuius  potdlatc  vcnditio  ipfa  fub 
I^Sh  c6ditionerefoluatur,quonia,vcinfupeiiorib.djxiuius,p6iqujiquis 
rcm  fua  ahciiat,qua  vult  lcgcm  ahcnatioi.idicerc,du  nc  imphcct  contradi- 
<^k:onem  autaiiarationc  impofTibilis  vidcci  dcbeat.  Eadcm  ifHcit  (u.idciqLie 
ita  cotrahi  polVc  venditionem  vc  li  vcndicor  precium  quod  vib  cmpcoi c  accc- 
pic  incra  certu  dicm  reddiderit,  fundus  incmptus  liat ,  vt  in  iliigulari  fp<.cic 
l.fiute y.C.de pac.int.empt.  cr  vend.  qua-  conuentio  ditfei t  iai ic  a  lcgc  com- 
mJirona,  adcoque quod  pragmatici  non  pucac,&  ipli  qui»q*,  nucipiCLes  igno- 
ralle  vidcncur  a  padtodc  retroucndcndo.A  legcquidcm  coiiijft.quoina  coci- 
pitur  illa  in eu  cafu  quo  pictiu  vcdicioni  didiu  ad  cofticuca dic  iolacQ  ab cm- 
ptorc  nu  fuciic,hic  auc  ponimus  folutu  fuille  ab  emptorc ,  ied  eidcm  a  vcn- 
ditoic  rcddendu  mtra  ccrtu  dicm.A  padbo  aut  dc  rctroucndcndo,quia  p  hac 
couentioncm  fit,vt  fundus  vcnditus  fit  ipfo  iurc  inemptus,ncc  ^n.de  retro- 
uenditionc  vlla  opus  lit,at  ncqi  rctrotrad:uonc  vt  dominiu  rci  vcnditx  quod 
emptod  cxcaufa  ver.ditionis  lecuta-que  cradiuonis  acquilltu  fucrac,  ad  vcn- 
ditorcm  reuercac.cu  ch  li  vendiciofaib  lic  fub  paitio  dcreirouendcndo,  non 
folu  vendiuo  fccu!ida,fcd  cu4  ictiouaditio  nc^cfthii.i    nd  hoc  vt  ruiSi;  dns 
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tieri  poilit  venditor,qiii  femel  diiselledcriit.Ciii  n6  eft  c6traciu  qd  nosin  fih 
pcrioribusdocuimus,c6ucntionequxad  icfolucndum  hocqdachi  eftpii* 
ncat,6eri  nullumodo  poirc>vt  qd  cgo  tibi  pftiti,  tu  conrra  mihi  pftarc  lenea- 
ris,  ex  Lnh  empt. y^» D. de pac. Ah\id.n.c(i  id  agi  vt  qd  tibi  pr^ftiti^tu  viciiHni 
mihi  pr^ftcs,qu^  res  far.c ad  nouas  obligatioiics c6ftitucdas  refpicit ,  potiiis 
^ad  icn»luenclu  id  quod  adu  cft,  aliud  veio  id  agi,vt  fi  tibi  intia  ceitu  tem- 
pus  reddidero,qaod  a  tc  accepera,nihil  inter  nos  atbu  cHe  videatur ,  quoi  ia 
loc  cafu  non  de  noua  vUa  obligationc  contiahcnda  tradaiur  ,  fcd  quodcft 
omnino con(equens,de  ea  tantum  quac  coiitradla fucrat,dilIoIuenda.  Et  qua- 
uis  vti  lufque  conuentionis  idcm  te  ipia  effccVus  efle  videatur,  l6g«  lamcn  di- 
ucrfa  raiiocit  huius6<:  illius  meundiE  :  cx  quopotiflimum  conucntioncso- 
mncs  xftimandx  (\xv\tJ.fiprocHratorem.%.D.mandAt.  Eflie(Skus  quidem  vtriuf- 
quc  conuentionis  in  eo  idem  cft,qubd  vcnditor  rcm  a  le  vcnditam  ,  cmpior 
veib  prctiu  a  fc  folutum  perindc  habct  acfi  nulla  vcnditio,  nulla  cmptio  c6- 
tra^a  cflet:fcd  tamcn  al.o  aiq;  aho  modopiimirum  in  fpccie  d.l.fi a  te ,  fbla 
conuentioiiJspoteftate,intcrpofito  autpado  dc  retioucnderdo,non  nifipet 
mediam  retroucnditioncm,quam  ctiam  rctrotraditiofequatur.  In  (pecie  d, 
i.fi  a  te,  fi  ad  didlam  diem  prctiu  emprori  rcdditu  fit,  aut  accipcrc  nolenti  o- 
blatu  &  obfignatu  ( quar  oDhg:^atio ritc fada  vim  folutioms  obtmet)in eum 
ftatu  rcducuntur  omnia  vt  nulla  venditiovnqua  iniia  cxjftimctur.ln  ea  vero 
venditione  qu j  fa(f>a  fit  f  ub  padlo  de  rctroueiidendo,  ii  padi  exccutio  fecuta 
fii^taiu  abelt  vt  nihil  vnqua  adu  vidcatur,vt  cx  cotrarioduplicis  venditionij 
integra  vis Sc  potcft.  s elucefcat.  Vndc  illud  ctia ficri  r.ecelle eft,  vt in  fpecJC 
d./.fiate,(m0.iis  ots  quofquoscmptor  antc  redditu  fibi  ptiu  pccj-«rit,vendi- 
tori  rcddcrc  tcneatur .  licut  cuenirct  contrada  emptione  fub  pa(^o  Icgis  co- 
milKaut  addirtjn  dicnijquia  quoties  fundus  qui  fucrat  vcnditus  in  ea  causi 
dcducitur,vt  incmptus  fiat  ex  ipfa  veiiditionis  lege  ,  dici  n6  p6t  quo  iurefru- 
^uspceperit  cmptor,vt  libi  cos  rctincrc  po/Ilt.  Potcftas.n.coueiuionis  toUit 
etfedbu  venditionisA  qucmadmodum  emptionulla  pccfTille  intclligitur,ita 
ncque  ius  vllfl  pcipicndoru  fru(fluu  ,  qui  n6  nifi  emptionis  iure  pcipi  potue- 
rut.Deniqi  quauis  differat  hxc  couentio,  vt  diximus,  a  lege  c6mifl.&  a  pa- 
^ioaddidV  onis  in  diem,^x,mc  tn  acccdit  r.d  legcm  comilTno  in  cofolu  9»^ 
vtraqi  fundus  qui  reucrafuitcmptus,incmptus  c6ftituitur,fid  in  jlloetii 
reloluendac  vcnditionis  vtroq"»  calu  eadcm  ratio  &  arquitas  cft ,  ncemptor& 
rem  venditam  fimul    ptium  habeat,quod  nec  bona  fides  pati  pollct ,/.  ^9- 
na fidej  50.  D.de  ac.efnp.  Quid.n.  refert  q3  ad  h5c  rcm  ptinet  an  cmptor  idto 
priu  habeatjQj  numquam  illud  foluerit,vt  fit  in  cafu  lcgis  comifl.an  ideopo. 
lius ,  q3  ia  a  ic  folutu  venditori  poftmodu  ab  eodcm  vcnditorc  redditu  acce- 
perit?Ann6.n.vtroqKafiipcrindceuenit,vt&rcm  habeat&  pretiii?  Djces 
tortarte ,  imo  vcr()  intcr  hos  cafus    plurimu  intcrede  pfcrtim  quod  ad  fiB* 
^aucausam  fpedlat ,  quia  in  cafii  lcgiscomifl!  cmptori  p6t  imputaricurad 
di£lam  diem  n6  foluerit  ptiu,maximc  vcro  traditionc  fccuta  ex  parte  vcndi- 
torii.  At  in  fpecic  d.  Ifia  ff,  nihil  eft  quod  vidcatur  imputari  pofle  cmptori, 
qui  &  accipicndorem  venditam  ptiu  eius  pfofuit,&  cu  accepit  ptiu ,  nopo- 
tuit  rccufare  quominus  legem  vcnditionis  vcnditor  cxercerct.  Proinde  rauo 
iuris &  aquiutis  fuaderc  vidcretyr ,  vt  interini  pceptos  fruihis  fiios  faccict, 
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nec  refticuere  vllos  cencrctur ,  falcem  ^  ea  teinpons  partc,  quo  venditio  cfi- 
'lbd/Ict,ne  du  id  agimus  nc  cmptor  &  rcm  &  pretiu  habeat,contrarJo  errdrtf 
curemus,  vt  vc.iditor  &  re 6^  prcdo  (imul  fruilus  elle  vjdeatur.    Nec  fand 
mag-ioxquitatis  pcextu  carcc  hxc  fententia ,  quam  a  pragmatidsomnibus 
probatam  vidco,&in  cribunalibuspafHm  reccptam.Ec  ver6 li admittas 
quod  illi  volunttum  edam  cilm  fedla  cft  vcnditio  fub  paiflo  de  retroucn- 
dendo,(ecutiimq,  padi  implementu  frudtus  vidmi  ajini  (  de  reljqius  .n  nec 
dubi  tado,nec  dubitadi  caufa  vllaeft)intcr  cmptorcm  6c  venditoiem  ^p  raca 
tempodsdiuidi  oporterc  ,  multo  magis  aut  Ultcm  afqu^ ficii^ admittcrc il- 
lud  debeas  ,Diuidi  ctia  illo  cafu  dcbere,quo  pdu  a  vcnditorc  emptori  rcfticu 
tu  (jc,&:  fadtus  cx  caula  mcmpcus  fiindus.  No.n.maiorem  hoc  cafu  facias  in 
iuriS  vendkori  cui  nos  fru6lus  o6s  rcfticucndos  ellc  cOccndimus ,  J  ilfo  cafu 
«mpcori  ad  quem  firuAuu  omniu  comodu ,  quus  ancc  rccroucndiuoiicm  p- 
cepcric,^eftare  dcbcrc  fao  loco  probauimus.  Sed  camen  fi  propiiU  intucare 
iuris  racio  n6  padcucvc  in  ca  fpecic  dc  qua  cradlamusca  frudtuu  diuifio  ad- 
m»ctatur.Implicat.n.c6tradidlioncm,vtfundus  incmptusfiat,&  tamen  fru- 
ikis  ab cmptore  pcrcepd  cmpdonis  lurc  rctincatur.  Qu6d  fi  n5  emptionis 
iure,quo  igitur  alio?Taceo  quod  imputari  poteft  emptori,cur  ita  cotraxenc, 
ncc  mchus  fibi  profpexcric,ne  &  Fruduu  A  vfurarQ  iaduri  fcndret.Quiqui 
ncc  vlia  conuendoiic  fi^ri  pofte  arbicror,vt  frudus  emptor  lucrctur ,  iii  eum 
cafum  quo  fundus  infiptus  fiat,fecudum  id  quod  k  nobis  in  fupeiioribus li^ 
piiis  inculcatum  eft,conuendonc  ficn  non  pofteea  quq  func  impoflibilia,  in. 
qUoru  gcncre  potilTimu  illa  funt,qux  implicanc  concradidionem.  Nulianc 
igiturrationchuiciniquitati  prolpici  potcrit  ne  vcndicbrcodem  tcporc&: 
rc  &  pretiQ  fruitus  clle  vidcatur  ?  Im6  verb  facil<^  fibi  profpexerit  cmptor ,  fi 
velit.    Nimirum  adhibita  conuentione  nondefru<^VibusIucrandis  ,  quod 
far.c  ficri  nullomodopotcft  ,  fcddepretij  vfurisfimulcumpretioipforc- 
ib'tucudis,in  cum  cafum  qaoinemptiun  fundum  faccre  vendicor  vofet.Ni- 
hil  enim  eft,  quod  hanc  impugnet  conuendoncm ,  idcoque  fi  omilla  ca  fic, 
tant6  mag;s  dc  fc  cortqiicri  emptor  debet ,  quod  caudus  non  fit  negotiatus: 
quodque  pecunia  fua  tanrillo  tempore  carcretanti  xftimauerit ,  vtacqui- 
rendap  pleno  iurc  rci  vendita:  fp6  libi  compararcc  Nemocnim  dixeritdcDe- 
ri  jpollc  vfuras  cicra  conucndonem  ex  fola  xquicacc  concradlus  qui  fuent 
rc/olucus.ln  quo  vfurarum  caufam  minus  fauorabilem  cfie  quam  f  ruduum 
iam  fcpiils  a  nobis  tradicum  eft,qubd  non  vficuc  fru(5lus  ,  acccfJioncsnatu- 
ralcs  lint^  ied  qux  magis  ex  iurc  &:  ncgotiadone  proficifcuntur,  IJitimu  du 
DM rei  vindtc. l. vfura pecunid  iii.D.de  verb.figmfic.  Neque  vcro  fi  quis  ab 
alio  pecuniam  acccperit  ,eamque  pcr  aliquod  tcmpus  rcdnucrit,  ftatjm  c6- 
fcquens  eft  qu5d  ea  vfus  fuerit ,  &:  ex  vfu  ac  negotiationc  commodum  /en- 
(ent.Potuitenimotiofam  habcre,autdamnofam  ncgotiationcm  firciile^aut-- 
fibi  aduerfus  imminens  damnum  prorpexille,  potius quam  lucrum  /cnfille, 
vt  proindenihilcaufq  fitcureripicndi  commodi  gradadcbeatinvfurasco- 
dcmnari.  Aliud  cnim  cft  ficri  quem  locupletiorem  ,  aliud  non  fieri  paupc- 
ciorem.  Scio  contra6Va  emptionc  &  quandiu  bonx  15dei  contradus  ^o&l 
ftit,xquicacem  iudicij  faccre  vtetiamacraconuendonem,  adc6quequo<f 
magis  cftjcitra  morain  dcbeantur  vfurxpretij  ab  emptorequireivcnditad 
fru^us  pcrccpit  l.cnrabtr  yc.de  anion.  empt.  6c  vicifnm  firudus  rci  vendictE 
cmptori  qui  vfurasprctij  pccrolueijt,  Sicute  contrario  dicimus  iniquum 
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clK-  vfnrns  t!i eo exigijqiu iTadlus  non percepilfec,  l.ltberalttatij vj.^.i.DM 
. vfur.  NuiiJuim  quia in  hoc  iudicio  empci &:  vendici , nou  propter  moiani, 
fed  proDLcrlTiKtiis&ineorum  quodammodo  viccm  ac  compenrationcm 
prseltaniur  vfuia: ,  &  limilicerfrud^uspropccrvfuras  ,  vcrunique  fic  fcrcnte 
natuia  negotij ,  cjiiod  gcritur  inccr  cmptorem  &  vcndicorcm.  Sed  noniiidc 
pofnsinfcrre  ,rc(olucacxpa<5kovenditionc  ,  inempcoquc  conftjcucoFujido 
viuras  piccij  folucndas  ellc  emptori  ,  ob  id  folum  quod  fTu(Si:us  a  fe  percc- 
ptos  vendicorireddcrecompcllacur.Ncquccnim  pares  clle  poflunc  pra:{la- 
tioncseius  vendiciot\is,qu£  rcfoluca ell, &:  cius quz  fublidic  ;  £c in pro^o« 
fito  ,  vc  alia  fi  udtuum  afia  vfurarum  racio  cne  debeat ,  illud  facic  quod cum 
frudlusabcmpcorc  fintpercepti  ,  cofcuc  nullo  iurc  pcrccDtos  faillc  appa- 
rcat  rcfoiuta  demum  vendjtione,nuIla  nt  iniuria  emptori  (i  ad  corum  rdli- 
tutioncm  condemnctur.  Ficrct  autcm  iniuria  venditon  H  condemnarecur 
fimiliterad prxftationan  vfurarum,quas  nuUas perccpiflct.  Dcruqueftpa- 
ronda  cl\  prxftatio  a  rctlicutionc:  Durior  c(l  caun  przftacionis  'fauorabiuor 
rcllicuciunis  ,  quoniam  ei  qui  prjciUre  iubecur,  damnum  infligitur:  ei  vei& 
cui  rclbtutionis  neccHitas  irrogaturlucrum  duntaxat  eripitur  ,  quodreti- 
ncrcc,(i  nihil  rellicucrc  cogerccur :  Ncc  quotl  mccrim  vendicor  qui  precium 
accepic  ,  pecunia  cmptoris  vClis  fueric,ad  rem  facic.  Nunquam  enim  pro- 
pccrvfum  folum  vfuiacdebcntur  ,  nequidem  iii  bonacfidci  zudiciis,fcavcl 
propccrmoram,/.f«»»f«i^»»  i-j.^.fipMpillo.clevfur.\c\  propter  ahamracio- 
nem  quqcx  bona  fideproficifcacur,vc  in  dtH.I.curalfU.  Tcxcus  clcgans  eft  a- 
pud  Papinianum  in  /.  Luctus  &  l.fe<juenti.  n.defofit.  Ncquc  cameni- 
gnoro  refcripcis  Impcracorum  Anconini&  Scueii  fadum  efle  ,  vteoquo- 
que  cafu  quo  rcfoluta  eft  venditio  cx  padlo  in  ipfa  venditione  ap^ofjto  vcn- 
diti  a<5tiocompctatnonfoirimad  rem  venditam  rccuperandam  ,  fedetiam 
ad  fru^Slus  quos  cx ea rccmpcor  perceperic , l.fi fundus  ^.D.de  leg.  commif 
quad  cam  f acilc  pofllc  adjo  ex  vendico  compecere  poft  rcfblucam  vcndi- 
HonciT),acqueincerdum  compecicad  ipfam  quoque  vendicionem  rcfbluen- 
dam,&  diftrahendam,/.rv/TO/?/5  <jui  vina.D.de  aSton.e/hpt.Sednom- 
de  confequcns  eft  eafcJcm  cilc  deberc  pracftacioncs  huios  adlionis  ex  vendi- 
tocompccencis  poft  rclbliuam  ipfb  iurcvendicionem  ,  quae  clIcnLfiadhuc 
vendicioniscauiafubliftcret  :  minufquc  illud  mirum  eftfiudluum  candem 
conft itiii  rationem>qu3c  ipfius  rei  vcndit*e  conftituitur ,  fcihcct  vt  fimul  cum 
rc  ipfa  rcddanrur  vendiiori  ,  cum  fint  acceflioncs  nacuralcs  quas  eciain  ex 
ftridocondidtionum  oronium  iudicioreddi  oportcret,  l.indehttii^.  D'dt 
condtH.  indeh.l.  videamur  38.  §.i.  D.  de  vfur.  quam  fi  ilJud  ctiam'admitt<- 
rcmus ,  vt  vfuras  pretij  quod  vcnditori  folutum  cfTct  fimul  cum  ipfo pretio 
a  venditorc  reftitui  oporterct.  Non.n.ficut  fiudus  ,  ita&vfurx  acceulones 
naturales  funt ,  fcd,  vt  id  iam  ficpius  dtximus  >  induftriales ,  &  vt  quidam  lo' 
quuntur,negotiaIcs. 

ERROR  TERTIVS. 
Dep0tt!fate  ohfignatimj^^aex  caufapaQi  de  retrouendenio. 
"''Bsignationis  quac  ritd  rcdteque  fada  fit  ,  id  eft  poft  ob- 
latam  congruo  loco  &teiT>pore  ,  recufatamquc  fine  caufafolo- 
tionem,  eandeni  vim  &  poteftatem  cfle  conftat ,  qux  fiitiira  cf- 

iccverz  folutionis,  quiahc^cnon  fit'verafbluuo  ,  tamen  folu- 
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cfdiiis  vicem  &c  locum  obcinet,tantumdcmquc  procJcfl:  non    folum  ad 
/iftendum  curfum  vfurarum ,  /uuceptMmji^.i^.af  v/ur.Ccd  e.fam  ad 
plenrllimam  dcbici  liberationcm  induccndam,/.e^/^«*/;fc//;r  ^.CM  folutd, 
fittmutMam^6.§.i.D.mMndiit.ln6c  nimirumpragmaciciomncsadeoque  in- 
/terpretesnothiinferunt,fic]uisfiindum  vendidentealege  vcfi  intraccr- 
tu  dic  precium  reddicu  lit  empcon,eundem  fundum  rciiouendcre  emptoi 
ccneatur,tum  vendicorfuoIocoSc  cempore  of{cr.ic  precii  rcfticHtionem/ 
nolenteqiie  accipere  emptore  obllgnec.condenmandam  elfe  emptorem  vt 
fru^us  omnes  quos  ab  eo  obligtutionis  tempore  perccpic ,  reitituac  t4i>- . 
quam  percepcos  non  iolum  poft  moram,(cd eciam  aducrfus  conueiidonem, 
&,quod  eflconlcqu6s,contrabonamfidem£iuique  (entcncijr  argumcn- 
tum«Sc  quidcm,vt  ipii  putant  jorcifllmum  prxbct  refaipcum  Iniperacori* 
Alcxjndri  in i.i  Cji< pail.wt.empr.c^  t/endtt.St  fiindHm,inquit  icx,parentes 
iui  tA  Uge  vendtderunt^vtfiue  tpfijiue  here  des  eornm  emptort pecuntMm  ^ua»~ 
dociiifiie  vel  tntra  certd  tempora  obtuUfent ,  reihtuerettir^teefue parato  fattsfitce 
re  codttiont  dt^t  heret  emotorn  non  paret.vt  contraSlus  fidet  feruetur,a£ft»  pr4t 
fcriptts  verbis  vel  ex  venduo  tibt  dabttur  halrtta  ratione  eorum,^H£ pofi  oblati 
ex  pa6to  ^uantttatem^ex  eo  fundo  ad  adnerfartkm  pcruenerunt.  Non  eft  cnim  > 
cxinrerpretibusquilcgcm  iliam  non  accipiat  devendjcione  fa^afubpa-; 
.  ^o  D-' recroviendcndo.Eiimqae errorcm  nosetiam  fccuci  fumus,ci\m  fcri-i>J 
plinms  /^^r^^iio.frr.^.vnicum  in  toco  iure  cexcum  eum  elle,qui  ad  paftum 
dcrecroucndciidopertincat.Eciiaucemnon  mcminic  lex  oblignacionis,fed 
tantiim  oblatx  folucionis,iic  camcn  ab  omnibiis  accipiturvtoblacionem 
.  £J?cutafuerit&bi!gi.atio.'qnod  a!i(xjui  xquuni  non  fiieric  ei  fru6>us  reddi 
,  quiprcciumretinucrir,iibiqne  habucrit,ne  iic  eueniatvt  eodem  tcmporc 
V^'     limal,&:  preciofiruitusqiuscflc  videacur.   Ego  verb  ficuti  pragmati- 
Vcorum  fentcntiam  fal(am  clle  arbicror,ita  neque  ex  eo  loco  probari  pollc 
. cotendo.Longe  namqiiediuer/aeft  pa<fliode  rccrouendendo.ab  illa  de  qua 
-  confulrus  Imperacor  tuit,per  quam  conuenerac  vtfi  pretium  venditionis 
quandocunqueaut  intracertatcmpora  redditum  eflec  emDtori,fundusfi- 
niiliter  ab  empcore  rcftitueretur,fi  vera  func  qua:  no$  in  fuperioribus  Dc 
^padode  tecrouendendo  fcriplimus,&  vc  nobis  vidcmur,non  mald  com- 
,  probanimus,concra(5ia  fcilicec  vendicioncfubpaAo  de  rccroucndendo,non  » 
,aJiam  huiuspadi  vim  cfle,qUam  vc  emptor  oblato  fibi  pretio  retro- 
X*  uendcrc  cogatur,non  eciam  vt  cicra  retrouenditionem  dominium  ad  ven-  ' 
f.ditorcm  reuertatur.Proinde  fingequancum  voles  oblacam  empcori  fiiifle i 
*  vcndicorc  quancitatem  prcd j,&  rccufante emptore  obiignatam.    Nihil  a- 
,  liud  aflcqueris,nfli  vtpretium  illudpro  fbluto  &  teftituto  habeatur  fcd 
nDnilJudquoquevt&  rccroucnditio,&  quacetiam  neceilaria  eft  retrotra- 
dicio  (ecuti  e(Ie  exiftimetur:nam  &:  retrouendcre,&  retrotradcre  fa£h  eft, 
.  ixonfilto ^.i.vltimo,D.de curat.fur.\nc[\.\oicx\im  ^nntnon  potcft  inceruc- 
^'njens  iuris  fidbio  &  autoricas  facerc,vt  quodinfed^um  eft  pro  fa6to,noiv 
«iJgisquamvtquodfa(Jiumeft,infcdum  efle  yideatux.l.deni^e  19.ii.ex 
^w.caufmatorJ.tn  bello  ii.^.fitild. D.de  captiu.(^ pofiltm.Ei^o  quamuis  in 
mora  lit  emptor  qui  rite  re(ficque  oblatum  prctium  reculac,ncc  vultre- 
ttouendercfruftuum  tamen  condemnationcm  pati  non  poteft ,  quos  ex 
re  fua,nec  a  le  vnquam  vcndita  percepcrit.  Prius  enim  cft  ordinc  iuiis £c 
•r4Jarura:,vtqui$vciididcric,qaamvtcxcaafaveudiu  Iru^tus  vUos  plxftaie 
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tciieatiir.Neque  enim  veniunt  fiu6tus  in  adtionc  empti,nih  unquam 
accefllones  rei  venditae/fA-  cTnpto  ii.$.i.Z).<^  <ififww.fiw;>f.Non  dicocaii- 
quam  acceffiones  clominij(venditor  nanique  ctiam  poft  perfedam  con- 
iiifu  vcnditionem  quandiu  rem  nontradidit  dommus  maret,nece6  mi- 
ni)s  umen  tTU(iius  priclUre  cogitur,§.t/r»<i/<e.  Infh/Ht.de  rer.diutfjkd  tan- 
quam  accenioncs  venditionis,quia  licct  non  llnt  vendiu,tamen  rcm 
vciiduam  (cquuntur,^  ex  bona  fi  lc,vt  ex  quodic  perttda  vendioa 
e(l,omnia  rei  venJiix  commoda  ficut  &:incommoda  ad  emptorem 
transfetantur,iudicioemptiaduerfusv9iditorem  in  id  compaiaco.  Por- 
ih  cmpti  adio  non  niti  cmptori  accommodari  potdt  ,  venditori  nun- 

3uam.Neceire  igitur  eft  cum  qui  vcndidit  fuo  pa(i^ode  retrouen- 
cndo  ex  vendicore  ficriemptorem  priufquam  judicio  empti  fiuChis 
vUos  peterc  poflit :  nemo  autem  dixerit,  ob  id  fblum  quod  cmptor 
Cit  in  mora  rctroucndcndi ,  pro  emptore  haberi  debcrc  venditorem, 
vt  fcquenti  capitc  fufius  dicemus.  Nec  quod  vcnditoriinterdum  dc»» 
lur  adlio  cx  vendito  ad  fru^us  abcmptore  con(cqucndos,ad  i-cni-no- 
ftram  facjt.  Idenim  adeum  cafum  pertinet,  quo  venditio  pcrpa- 
itum  iii  ipfaappofitum  refoluta  fitipfo  iurc,vt  cum  fadVa  eft  fub  le- 
gccommii\oti^J.^uana,Di^e ff.de  /eg.commt/.aut  fub  eo  padboquoda 
legc  commillbria  non  valde  abhorreat ,  de  quo  in  /.fi  a  te  •j.C.depah^fter 
impt.(fr  vendu.  hoc  cft,  ea  lcge  vt  fi  intra  certum  tempus  pictium  a  vc»di. 
torc  rcddkum  fucritemptori  fundus  fiat  inemptus.  Cui  fan^  p€r/imj]is»nec 
fcrcnili  verborumfonodifcrcpansillaelle  VKietur,dc  qua  in  d./.i.C.eod, 
&  quam  nunc  tradamus,cam  conucnit  vt  fi  pretium  quandocumque  ant 
intra  certam  diem  a  venditorc  rcftitutum  erit ,  ei  viciflim  res  empta  refti- 
tuatur.  Qiud  enim  aliud  eft  rcmvenditam  rcftituicitraretrouenditioncm, 
quam  haberi  eam  pro  non  vendita,jpro  non  cmpta?  Nam  fihaberctur  ad- 
huc  pro  vendiu,non  pollet  fanc  paaio  efficere  vt  eius  dominium  rcdirec 
ad  vcnditorem  finetraditione,neque  vero  per  traditionem  fine  retrouen- 
ditione  pra:ccdenti,/.w«f«*i»» nuda^i.D^de  aa^Mir.rer.domw.Scd  tamen  ca- 
uendum  hlc  diligcnter  nobiseft  ne  paclionum  aflinitate&:  fimihtudinc 
dccipiamur.iVIulcum  namque  intereft  etiam  quod  ad  efFedum,quibus  \  er- 
his  concepta  pa(ilio  proponatur.Nam  Ci  conuenerit  vt  rcddito  intra  certum 
diem  prctio  fundus  inemptus  fiat,quemadmodum  in  dji}J p  a  f^,iam  dixi- 
mus  in  fuperioribus  impleta  conditione  pretioque  rcftituto  vfque  adct!)  in- 
emptumheri  fundum,vt  frudus  omnes .  quofquos  &  quotquotemptor 
perceperiireftitueredebcat  venditori,quafinulloiure6c  finc  titulo  perce- 
ptos,licuteueniretinlegecommiiroria.ldenim  facit  vis  &  poteftas  illius 
conuentionis  pcr  quam  fundus  litinen?ptus,fibique  imputare  debct  cm- 
ptorcurealegccomparauerit,ncc  fibimchus  de  fruftibus  pro/pcxerit.  At 
cumficinica  conuentiocft,vtredditoquandocumque  vclintra  cetcatem- 
poraprctiofundus  venditori  reftituatur,vc  in  (pecie  </./.i.mitiiis  agivide- 
Kur  cum  cmptotCjVt  fiue  legem  contraclus  implcat,&  fundiun  reftituat,  fi- 
«e  fit in  mora  reftituendijnihil  tamen  reftituerc  debeat  ex  ftuftibus  inte- 
nm  &  ante  moram  perccptis.ld  enim  apertiflim^  probantverba  illa,  habitA 
ratione  eorum  fua  pojlob/atam  expa^Io  ^Hantitate7ne.v  eo  fundo  adaebterfurm 
f 'rwe»fr»»f.Atquidicataliqui$,nconuentioni$huiusporeftasiiJa  eft  vt  fun- 
dus inemptus  fiat ,  ide6quc  nec  retruuendiuo  vlia  aeccflaria  iic  reddeii. 
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dum  vendicoridominium,quc)dabeopcrvendiuonemabf;c(rcrat,an  noli. 
Jlludommno  confequens  elt  vc  frudus  omnes  tanquam  nullo  lurc  pcrcc- 
ptosabcmptorc  rcftitui  oporteat?  Refpondeo  fic  iniia  expremm  conuen- 
tionc,vtJncertum  cafum  tundus inemptus  fiat,neque  interprecationi  ne- 
qucdubitauoni  locumvllum  relinquiqum  fruaus  omnes  rellicui  debeant 
rcloluta  demum  vcndicionc  ,  (I  mhjl  de  fruaibus  m  concrarium  conue- 
neric.  Cum  ver6  padumeitde  fundorefticuendoduJiraxat,ideil  nuUa  ir- 
cmptihi(5bmcnDonc,conucntioquxnoneftade6prarcira  commodam  rc- 
cipicint«pretationcm,&quidemexbona  fidccumin  bonq  fidei  conua- 
au  adhibjta  fit.    Bona  autem  fides  faciJa  non  foltlm  admittit ,  fed  etiain 
luadct  ,  vt  qui  ex  caufa  cmpuonis  pecunia  fua  caruit,  fi  uOus  lucretur 
quostotocotcmporcex  rc  vendita  percepit ,  qujppe  quos  non  po/Ht  vl 
deri  luic  cauCi  percepille  ,  cilm  cos  conllance  adhuc  vcndicione  per- 
ccperit,  &  prcuo  lam  foluto.   Nec  quicquam  abfurdi  eft,  fic  accipi  con- 
ucnuonem  vt  quod  ad  flindum  ipfum  acdnct  ,  habeatur  iUe  pro  iiiem- 
pto ,  iicc  tamcn  fruOus  vlli  leftituantur.  Non  enim  ide6  ab  cmptore  reti- 
ncntur  ,  quah  fundus  ratione  firuauum  non  habeatur  fimiliter  pro  in- 
cmpto,fed  qu6d  exbona  fidefit  vt  emptor  qui  preuum  folujt  venditoil 
miausiucreturrci  vcnditar  li  verba  conucncionisnonobftent :  quomodo 
obltant  proculdubio  ci\m  cxpremm  conucnit  vt  fiindus  fit  inempuis.  Qmd 
cnim  poOit  vcnditor  apeitius  djcere,vt  emptor  intelligat  in  eum  cafuniqllo 
relolucaent  vcndiuoimminerefibi  rcftituendorum  ffuauum  omnium  ne^ 
cemtatcm?Icaque  licet  cadem  bonx  fidci  ratio  vi  gere  videatui,  ahud  tairen 
iunsconftituimus,quiailludpotinimum&anteomnia  ex  boiia  fide  cft  vc 
conuenuoni  ftetur,/!  non  talis  conucntio  l^ccm  bona  fidesex  diamecrorc- 
pugnecqualisillaclfeth  conueniret  vtvcl  empior  vclvenditor  &  lem  fiw 
miU  &  preuum  retinerct,^/.^j»-  cmfu,  %.vlU,bona fides p.eod.tit.  De  ^u>n 
riw;rf.MuItaver6funtqua?iijnpa(j!bonem  deduda  iint,bona  fidcs  vulc/er- 
uan,quaripfatamenexbonafidepi3cftandanoneflent  fide  iispaaio  nulla 
praecemHct:  Alioqui  euenire  neceile  eQct  vt  in  conuraOjbus  bonx  fidei  iim 
Ulcsvidercnturpadioncs  omnes  a  contrafaenubus  adhibits,  hue  de  ea  re 
fadlxeirent^qux  ludicio  bona:  fidei  tacitc  inefret ,  fiuede  caquac  non  incf- 
letMjuodfanc  fiilfum  cft&abfurdum.  Nam&  bonx  fidei  contradus  ficuc 
&  cjrteri,  imo  mult6  magis  quam  crcteri  legem  acdpiuiu  ex  conuenuone 
li.§.ficonucneru.DJepofit,Et(i\eth  refbrucwls \cthi\m  pleniflimam  h.ibet 
figmficauonem,  vt  &  omnem  caufam  &c  huOx\s  compIedVatur efiu 
Uenttueret,^,D.dtverh.ftgnific.r\omza\ti\  adco prxcife ,  difcrtcque  fruaus 
exprimitjVtnon  facileconuenuoeamadmittat  interpretationem  qusp  fru- 
auum  caufam  feparctafundo,  vt  qnauis  fiindus  reuera  fiatinemptus,  fi:u- 
Ctus  umen  abcmptore  rctineantur.  Quaquam  iiludquoquc  dici  poteft  & 
vcri\is,nifaIlor,nonhabcrifiindum  pro  inempto,qui  ex  pado  reftituendus 
cft,cilm  reftitm  eum  necelfe  iit  &  tenotradi,lic^t  nonrettoucndi,  vt  po/Iit 
dominium  cius  redire  ad  venditorem.Cui  intcrim  ncc  condiario  datur,  nec 
vindicario,qux  haud  dubic  daretur  fi  fiindus  fieret  inemptus  ipfo  iure!  Ex 
quo  apparetpadionem  hanc  de  qua  in  </./.i.neque  legem  commilforiam  cf 
fe,neque  legi  commitforia:  fimilem,  quomodo fimihs  lila eft,oe  qua in  d,i.fi 
ate.C^M  (i  venditio  faaafit  ca  lcgevt  reddito  quandocunque  vel  intra 
CCTCatcmporapretiofundus  retroacKaatur,tiini  veto  fiaictus  omncs  quos 
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empcor  ante rccroucnditioncm  pcrcepcric,  lic^t  poft  moram  in  rctrouen' 
dcndo conttai^iam, ab cmptorc  recincri  poHcjnuIiofquc  vcnditori  reliicui 
debcrc  contendo,  qiua  vc  dixi,  nuliadum  vcnditio  cll  ex qua frudus  ludicio 
Cnipcj  peci  poflintiPtior  auccm  vendicio  cilm  fubfillat,  non  potell  parcre  vi 
diti  actioncm  in  vtjlicaceni  vcndicoris  ad  aufterendos  cmptori  tTutkus,quos 
ex  iulte  emptionis  caufa  2>c  iure  perccperic  An  ergo  impund  moram  tacset, 
frudliirquc  poil  moram  percepcos  omnxno  emptor  lucrabicur,<jui  rccrouen- 
dercii.ic  caafaiecufauitjHmimd  vcr6.Suam  cnim  moram  &  hruUrationcm 
ci  prodeflc  non  oportet  l.hominem  yj.  D.niAndMt.  Qmd  igitur.'  A£bonc  in 
petfonamduc  prsEfcriptisvcrbisilla  criCjhucei  vcndito(vtraqucenim  coin 
peatvt&:  in  fpccic^i./.i.  ( vrgcndus  cmptor  cft  &  condemnandusvt  recro- 
ucndat,&  ex  eiufniod:  retrouenditioniscaufarcm  tradat,  ac  prxccrea  prac- 
ftct  venditori  quanti  cius  intereil  rccrouenditioncm  fuo  tempore  fa^n 
fuille-.ln  quocciam  ttu6kuum  poftmoram  perccptorum  aeftimatioprocul- 
dubiocontinebitur,quos  vtique  pcrcepillec  venditor  fimoram  pallus  non 
fuiilec:  At  non  frudiuum  iure,  (ed  eius  quod  incercit,  cuius  nimirum  pcacih- 
tioiv:  coiKicmnatiofacilioreltquim  fTu<iuum,vtex  eoapparet  quiSda^bo 
prarfcriptis  verbis  eaiidem  iiac  partc  vim  dc  poteftatS  Iiaberc  crcdicur,  quam 
adiover.dici:  equccaincn  vnquam  prodicum  cfl:  a^tioncm  pra:icriptis  vct- 
bis  dari  ad  frudus  perceptos  cx  re  quar  pctitur,ied  tantum  ad  id  quod  in- 
tcreft  aut  a  .  daurcpctitioncm  i.i.C.dfrer.permMt./.cum  mou  C.C.dttrMnfdS. 
Qin  ratione  moucor  ctiam  vtputem  in  Ipccic  dtS./.2.C.depan  tnt,emvt.(^ 
vendit.id  eft  contrafta  venditione  fub  pa6lo  non  dc  retrouendendo  icd  de 
rcftituendo,  fi  emptor  moram  contraiut  in  faustacicndo  cx  parte  fua  poft 
oblacara  i  vcndicorc obfignatamque  precij  quanticatcm ,  condcmnari  cum 
vlcbeue,non  vt  fru6fcus  quos  poft  moram  percepit ,  rcftituat ,  (ed  vc  pracftec 
quanti  intereft vendicoris,&  conlequcncer  fruLCuum  pol\  moram  perccpto- 
cum  acftimacionem.  Nam  vt  reftituerc  del>eat  trudhis  quosdominij  iurcper 
cepit.ratio  iuris  pau  non  potcft,pr;r{crtim  ciim  eius  padionis  non  tanta  fu 
vis  &  potcH:as  vt  Irudtuum  ante  moram  perceptorum  reftitucioncm  induce 
re  vliomodo  poflit,necrurfusadionis  pra-fcripds  vcrbis,  quam  a£boni  ex 
vcndito  ca  lcx  comparat  vt  ad  firudtus  decur.  Quate  nec  iic  lex  locpicur ,  vt 
dtcatcondemnari  cmptorcm  debereiad  Iruftuum  reftitutionem,  fed  titiim 
dandam  in  eum  adbonem  pracfcriptis  verbis  velex  vendito  vt  concracliusfi 
desIcruetur,fc4^ir4mquitr4:/io«r/>*^?««i».  Aiiud  ver6  cftded uci  frudtus  in 
condemnationem,aliudficfiefi  condemnationcm,  vt  f:u6buum  quoqueca 
tio  in  co  fcilicct  quod  intcrcft  acftimando  habeatur.  Quod  camen  h  pragma 
tias&  incvrprctitjussequ^ignoratumeftjled  non  poflunt  haccquz  nos  dc 
fcudibus  dilputamus  bene  inteliiei  quin  de  liio  priiis  conftcc ,  an  qui  eniic 
fub pafto dc cccrouendendo ad  idprxcis^ condemnari  &  cogi  poflitvt  rc- 
trouendacan  verdeius  quod  incereft  prarftacione  iiberecuc  De  quo  iam  vi- 
deamus» 

ERROR  QVARTVS. 
De  Vft(fr  poteflate  Mntoms,^ka  compettt  tx  paQo 
de  retroHCndtndo» 

V  AER  1  folct  inter  noftros,  an  veiiditor  qui  tra^ndz  rci  fii- 
cultacem  habec,ll  traderc  nolic,cogi  pnecisc  poITic,  vc  cradac»  , 
an  ciivs  quod  uitctcft  pntftatione  Ubcrctur.     iTiagis*eiIc  pu- 
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tant  vt  tradece  non  cogatiir  ,  lcd  ad  id  potiils  quod  emptoris  jntercil 
ob  non  tiaditam  rem  condemnari  debeat  ex  /.  1. 1).  de  aHwn.  empt.  \\. 
dcm  di/putant  an  qui  emitfub  pa<^ko  de  rctroucndendo  cogatur  retrouen- 
derc  11  poflit  ,  nec  vcLt.  Et  quamuis  alij  aliter  lcntiant,  txiftjmantibus 
plcnfquc  limiliter  condemnari  cum  debere  in  id  quoa  iiitercll  cmpto- 
iis.Nondefunttameii  quiputentcogendum  cirevt  retrouendat  trauat, 
quall  fauorabiiior  lit  js,  qui  ccrtat  de  rc  quje  aljquajido  fua  fuit  redhibenda 
Sk.  recuperida  ,quam  quircm  alienam  a  (c  nuncprmium  emptam  pcifcqui- 
tur.Qiym  lentcntiam  tuetur  Arius  Pinellusin  commentarijsillis  non  incle 
ganubus  ad  /.z.  CM  refcmd.vcndit.  nec  iuri  cantilm>fcd  etiam  interpretum 
traditionibus  magis  confentancam  ellc  defendit  contra  Cagnolum ,  qui  ali- 
tcr  icripfcrat  ,iad  /.i.  C  de pail.  int.  empt.  (jr  vendu.  Ego  tamcn  CoiucOu- 
rarumcap.i7.1ib.6.docuiexfirntcntiis  lubj  Pauli,non  Lbcrari  vendjtorcm 
oAcrcntcm  id  omnc  quod  intcreft  cmptorjs,  firem  ipfam  tradcre  pofllt,  ncc 
tradac.Scd  de  emptore  qui  retioucndcrc  promint,  nondum  dixi  quod  nnnc 
probabo,  non  ad  aliud  eum  teneri  nill  vt  ob  non  impletam  ^  fc  contraftu j 
legem  tcneatur,  quanu  intcrcft  vcnditoris.  Moucor  cxeo  qu^d  non  potcft 
eadcm  vidcii  vis&:  potcftas  pa£h  dc  retrouendcndo,  qpc  venditionis ,  non 
qu6ddi£feire  putcm  retouiditonem  a  vcnditionc(nihjl  cnim  aiiud  rctro-. 
ucnditio  eft,  quim  fecunda  vcnditJo)Ied  quia  multum  diftat,an  quis  vendi- 
derit,an  padus  duntaxat  lit  dc  vcndendo,quod  &  Bart.  fatctur  ad  /.v/t  >D.dt 
condtCl.caMf.dat.  Etli  enim  vcnditio  non  mitJiis  perfiatur  nudo  confcnfu 
quampa(i^um  nudum,conlcnfumtamcnillum&  pra^fcntcm  clle  oportet, 
&dc  negotio  ftatim  perficicndo,non  dc  coin  aliud  tcmpus  confercndo,  id 
eft,venditorem  neceite  eft  prxlenti  tcmporc  vendcrc,  nonpromittcicic  v6 
dicurum,cmptorcm  emcrc  non  pacifci  fc  empturum.Nam  etii  vfiditioquo- 
que  ta<fia ellct  fub  conditione, qu*e  ex  altcruttius  contrahentium  veluntatc 
pendcrct,  non  poflct  cx  ea  vcnditionc  quauis  confcnfu  perfedta  in  id  agi  vt 
conditioimplcretur ,  quia  conditiouem  vcnditionis  implctam  elle  nccelTe 
eft,  priu/quam  agi  ex  ca  poflit :  nequc  enim  cx  conditionali  vcnditione  ad 
hoc  J^fum  agi  potcit,  vt  conditio  implcatur/r«rxa  aheo^i.D.de  comr.empt. 
Multominiis  igitur  cx  promiflionc  dc  vcndendo  cogi  promiflbr  potcrit. 
vtprarcifcremvcndat&  tradat  ,  nequcineam  rcmfunu  argumentum  po- 
teft  cx  co  quod  nos  fatemur  ,  &:  aducrfus  multorum  intcrprctum  fentcntia 
contcndimu5,eu  qpi  vcndjdit  rcm quam  tradeiepoflit ,  ad hocprafcisc  obli- 
gatum  eflc  Vt  tradat ,  ncc  liberari  n  quanti  emptoris  intcrcft  praftaremalit. 
Idenitn  fitpropter  bonam  fidem  quarnon  patiturjvc  contra(£i^uia  perfcdo 
in  poccftatc  fik  altcrutrius  concrahentium  non  iraplere  conna^lum  quc  im- 
plcre  commod^  polTic.Scparo  contra£tum  perfe^^um  ab  iropleto.  Perfici- 
curcmptio  folo  confcnlu.  Scd  non  impletur  nifi  iecuta  traditioneper  qu4 
non  fbfilm  poflcfllo  fcd  etiam  dominium  rci  vcndita?,fl  quod  penes  vendi- 
torcm  fiiit  aut  nunc  eft,in  cmptorem  trans£ieratur/yi  ^un  ahenam  46.  D.  de 
aSion.empt.Sx.  cum  quis  obligatus  cft  vt  vcndat  vel  rctrou5dat,n6du  pcrfe- 
£la  vcnditio  eft,at  ne  quidem inchoata  >cur crgo  eam  iroplcre  prbmiflor  co- 
gacur?  An  non  pritls  illud  eft  vt  venditio  contrahatur ,  &  perhciatur,quam 
vt  implcaiur Siquidemnon  quemadmodum  venditio,ita  &  promiuiode 
vcndcndobon*  ftdQi  eft,cum  neque  fit  contra^^us  ,  jfcd  p  6luni  nudum  cx 
quo  pcrinde  agi  nuliomodo  potcit,njfl  proponas  intcrucniiie  ftipulatiouem. 
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q.uE  ipfa  contradus  eft  ftiidi  iuns  &  ftri6fciflimi,fi  quis  vfquam  alius.  Qua 
incerueiiiente,taccor  equid6  polle  agi  expromi/Iioncdevedendo  ad  hocvc 
res v6dacur,tiim  cradacur.Sed  negoeius coucntioiiis, &:  adiionis  vim lila clle ' 
polH*  vc  cogacur  promidbr  r6  piaccise  traderc,  qua  nodu  v6did.t,auc  vcdere  (i 
nolic,ciim  vcdiiio  fit  facti,vcproxmio  cap.diccbamus  ex  l.cortfiUo  9.§.z//r.  D. 
de  curAt.fitriof.ncmo  aucem  prrcise  cogi  vnqua  poflit  ad  fadu,quia  no  polllt . 
id  fieri  liue  vi  &:  impreflione  qua  (emper  exofa  nabuit  lcgiflator.  Viidcillud 
iucc  ciuili  c6paracuc(l,vt  in  omnibus  Facicndi  obligacionibus  h  non  fiai  id 
quod  promilfum  cft  in  locu  fafti^fuccedat  obligatio  eius  quod  iiitercft  ,  ifi 
^utrM  a/io  i^.§.vft.  D.de  re  tHdic.    Dicesjrtaditionem  quoque  fafti  clle  noa 
minijs  quam  vcndicioncm ,  ncque  tamen  eo  minus  cogi  vendicorem  prrci- 
sc  vc  rem  tradac.    Sediam  monuimus  aliam&:  duriorem  efle  caurame- 
iusqaiiam  vendiditquam  eiredebeat  iJliusqui  promilitdununxat  fcven- 
dituium.  lllecnim  qui  vendidit  iam  obligatus  ell  cx  concraclu  perfc- 
€to ,  coque  bonac  fidei  ,  vc  diximus.   Hic  ex  nuUo  nifi  foctafiis  cx 
ftipulationccum  vcr6  quoddicimusobligatumelle  vendicorem  prxciscvt 
rcm  cradat,non  hunc  fenfum  habet  ,  vc  li  pcr  concumacianvnolct  vnquara 
tradere ,  adigjndus  fitper  vim  &:  racram  coadioncm  ad  tradeudum ,  fed  vti 
ne  libcrccurprarftacioneeiusquod  reuera  intereft  emptoris ,  debeatqLie|ir^ 
ccrea  doluseiusaeftimari  nonquidem  per  iufmrandum  in  litem  ,  ied  ofticio 
iudicis,vc  ^  nobis  probacum  eft  d.cap.ij.lth.6.Conie£b4r.ex  l.ji traditto  ^ .C.dt 
0iEl.eraptA\i^.l.[i  cum fundum  68.$.i.  D.de  contr.empt.cpx  camen  doli  arftima- 
tio  non  poceft  cadcre  in  promiflloncm  de  vendendo,fiue  padVum  nudum, 
flucftipulacioinceraeneric,quia  ncucro  cafu  obligariovllacft  ,  cuiuspote- 
ftatcm  6c  prjeftationem  cx  bona  fideacftimari  oportcat.    Sed  jllarurfushic 
incurrit  haelitatio,  qu6d  qu5uis  inter  venditioncm  &  retrouenditionem  dif- 
ferentia  nulla  fit,  vt  diximus ,  negari  tamen  non  potcft  quin  differat  padura 
de  vendcndo  ^  pafto  de  rctroucndcndo  dc  quo  difputamus.Padhim  namquc . 
de  vendcndo  idcirco  inutile  &  incfficax  eicad  co^cndum  promillrorem  vt 
VcndacSc  tradat ,  quod  vcl  nudum  id  clTe  ncceflc  ht ,  vcl  pcr  ftipulationetn  • 
inicum.Nos  autcm  difputamus  dc  pa<flo  de  retroucndendo  in  ipia  venditio-  * 
nc  adhibito,quod  cilm  non  llt  nudum,  fed  vcnditionis  iam  contradac  cohac» 
rentia  vcftitum ,  adcoque  contraftus  pars  quafdam  eflc  exiftimetur ,  non  po- 
teft  non  eflicax  elTe  ad  agcndum,&:  quidem  ex  bona  fidc ,  quia  cotradus  cui 
coharretibona:  fidci  cft.  Ncmo  enim  dixcrit  ncceflariam  tllc  ftipulationem, 
ad  hoc  vc  exhuiufmodi  pa^lo  agi  poffit ,  nifi  forte  ex  intcniallo  inicum  pro- 
ponacur:  quo  cafu  videri  n6  poceil  inelle  contradlui,  /.  iurifgentiMm  y.^.^uin- 
imo.D.  de  pa5f.  Ec  fan^  vidccur  harc  pocjflimum  ratio  incerprcccs  noftros  de- 
ccpillc.  Durumenim  vidctur  adcoqueiniquum,  venditorcm  qui  nonnii^ 
hac  lege  rcm  fuam  venditurusfuerit  ,priuari  commodo  fux  conuentionisi 
&pro  rc  fua  pccuniam  accipere  compclli,quap  noua  quodammodo  elle  vcn- 
ditio  vidcrctur,/.w«  enim  ^.D.rer.amot.  Conftac  Cnim  pa^liones  omnes  va- 
lere,tjuas  quis  adhibcc  in  rci  fuze  'licnacionc  I.v/t.C.derer.permut.2<k6<\\ie  il 
las  qua:  ahoqui  valerc  non  polTent,  quia  cre  ^endum  cft  vcnditorcm  non  ali- 
ccr  taille  alienaturum,/.fip»n^o  ic).D.deferutr./.venditonyD.commun.prdd, 
Sed  camcn  f.icilis  rcfponfio  eft,vtilem  quid6  elFc  paftioncm  vt  ex  ea  agi  pof^ 
flt  nullactiam'.nterucnicntc  ftipulatione,  verum  cnimuerc)  non inde  ftatiin 
cojifequcns  fieri  vt  qui  promific  fc  retrouendituru,retrouendcre  pr^i^ciio  c6- 
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pelIatur,non  magis  quam  fi  cxtra  contraau  bon^  fidei  per  nudi  ftipulatio- 
iiemitaconuenifTetjquiapaai  vtilitasilla  rufficit  vtex  cocompctataaib 
prarfcriptis  verbis, aut  ex conuadlu  ipfo  ad  id quod  intereft  ,  qiuc  alioqui ex 
paao  nudo  competere  nulla  pollbt     Nec  quod  in  houx  fidci  contraftu  ea 
paaio  adhibita  ht  faccrc  potdt  vt  venditio  promina  pro  pcrfeda  habcri  de 
beat,fcd  tantum  vt  pcrfici  debeat,  id  ni  fiat,cmptor  qui  ad  retroucndcndum 
obJigaiuseft  ,  inomnc  idquod  venditoris  cxeacaufaintererit,condcmne- 
tur.    In  qiio,  vt  proximo  capitc  difputauimus ,  fanc  frudus  contincbuntur, 
quia  fi  retroucnditio  fada  enct,vcnditor  cos  fuo  iurc  perccpi llet :  fed  tamen 
non  lic  ferri  fenientia  potent ,  vt  ftudus  vlli  in  condemnationem  dcducan- 
tur,fcd  ita  vt  ad  id  duntaxat  quod  intereft  fiat  condemnatio ,  in  eo  ipfo  autg 
laxando  fruauum  quoque  ratio  habeatur ,  at  non  omnjum ,  quemadmodii 
h  conucntionis  poceftate  fundus ficret  inemptus,fcd  eorum  tantiim  qui  poft 
moram  in  retrouenJendo  contradlam  perccpti  fUerint.   Mora  vero  contra- 
aainteliigitur  ,  fiavcnditore  oblatamcongruoloco&:  temporequantita- 
tcm  emptor  accipere  finc  caufa  recufauerit,aut,quod  eftedu  idem  eft ,  diftu 
Jerit.  An  tamcn  ad  conftituendum  in  mora  emptorcm  necclfaria  fit  ex  parte' 
vcnditons  obiignatio.noftn  dilputant,de  quo  cUam  videndum  cft. 

ERROR  QVINrVS. 
De  nuiU  obUtionis^^fr  obfignattonis  potefiate, 
B  L  A  T I  o  Ni  s  nudx,id  eft  quae  foludonem  aut  obfignationem 
comitem  non  liabeat  ,  minor  vis  &  poteftas  QlXt  folct  quam 
obfignationis.Oblignatioenim  fi  inod6  ritc  fa^a  /^t,id  eft  vt 
iamluprainterpretau  fumuspoft  oblatam  congruo  loco& 

,  ^«^"^porcpecuniam,recufatamq;finecaufafolutionem,foJa.  • 
tionisinftarobtinct  :  oblatioautcm  nudaquantumuiscon{Truoloco& tem 
pore  fada,numquam habetur j>ro  folutjone,  quia  ciim  oblatio  nudis  verbis 
contenta  fit,foIutio  fadum  ipfTim  rcquirit ,  id  eft  numerationem.Sed  tamen 
non  idco  ht  vt  fit  muuhs  oblauo  quar  ncc  folutioncm  comitem  habcar 
nec  obli^nationem.Etli  enim  folutionis  loco  nunquam  eft ,  aliquando  tanii 
prodeft.iiuc  ad  conftituendum  in  mora  cum  cui  offertur  ,  /iue  adimpedicn- 
dam  moram  ex  parte  eius,qui  offerf.nec  niinoris  hacparteeffeaiis  cftquam 
obhgnauo,  ade^)vtpignoratitiam  quoquc  aOione  inducat,/.y?rwii.$  vle 
VMptgnor.aa.  lu  ct  pignoratitiaeam  conditionem  habeat  i\  pecunia  folu* 
ta  erit,aut  aliter  eo  nomine [a\.\skt\un\,d.L/irem.  §.  omms.^ paf.eod.t$tJ,ak 
eeptam  19 -C Je  vfur.  Wxc  t ur  tam  vanciQina  mora  omnis couditionem  *ad ' 
mixtarn  habet,nec  nifi  per  conditionem  ,  aut  fi  mauis  fub  conditione  vcl 
contrahitur,veI  impeditur.  Induccnt^a:  moiae  conditioca  cftexpartcc^ebi- 
tof is,  fi  oblatam  congruo  loco  &  tcmpore  pecuniaju  creditor  fine  caufa  rc ' 
cufabit.  Impedienda:ilIa,fipetitamacrcditore  pecuniam  congruoIoco& 
tcmpore  debi  tor  offcret.    Ex  parte  ver6  creditoris  impedicndar  moia:  condi 
uo  hxc  eft ,  fi  oblatam  congruo  loco  &  temporc  pccuniam  aut  foluuonem' 
acciperc  paratus  erit ,  inducendac  illa  contraria ,  <i  pcu tam  congruo  loco  &r 
tempore  pecuniam  debitor  finc  caufa  recufabit.  Pori6  n6 rccufat  qui  ofFei  t 
Itaquetamexpartecrcditoris,  quam  exparte  debitoris  mora vtinducatnr 
vcJ  im^ediatur  oblationem  folam  rcquirit,non  euam  folutionem.  SoJutJo 
cnim  ciun  ficznducit  plcmiliniam  hbeiationcm^tgJIitquc  oiimem  obligsi 
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tioncm,quia  iiec  fieri  poccft  a  debitore  quin  accipiatiu'  acredicore,  ideoqjc 
nihfl  fupcreft  proptci  quoddemoca  tractari  aut  po(Tit,aat  oporceat,c.im  ta- 
Cu  folucio  fuit.Ncc  coiilequeiitcr  Ci  obfignatib  fccuta  lit  oblationcm.cjuim 
doquidcm,vcdiximus,nihil  pLorfui  effcdlu  diftat  ric<;  fada  oblignicioa  fo- 
lucioiie.Sed  etii  poiieres  mori*  liuc  induccndT  fiUw  impcdicndx*  condiuo- 
nem  illam  ^otids cill^^ pecuma  del>$f a/o/itetur  :kut nonJo/Metnr ,qui''\  2dfo. 
lutio*»en)  magis  quim  ad  oblationfi  refcracur,cfficerc  tamen  r.opollcs  qu:n 
oblauo  fufhcercdcberct  ad  mora  aut  mducenda  aut  impedicnda :  qirac.im 
iureciuih  fic  compaiatu  litvt  condicioqux  anteomnin  impL'ndaetl,  pro 
implcca  habeatur  quocics  pcr  adiicrfarium  ftat  nc  impleri  pollit  /.  tHrecmh 
i\.D.  condtccfr  demo^ifir./.iure  ctni/tiGi.De  rcgu/.iiir.  apparet  folutioiif  qui' 
m  conditioae  tantiim  pofita  Uc  pro  Uda  habcri  debcre  quoties  pcr  crcdi- 
corem  ftac  ne  fiac,cum  fic  h.rc  condicioexcarum  gcnere  c^wx  iiiuico  aduer- 
farioimpicrinon  poniinc,liquidem,  vt  diximus,ficri  nequic  fiilucioex  par- 
tedebicoris,quin  accip:acurcx  pacce  credicoris.  Indcquc  iilud  ef^  qaod  di- 
ximus  pigiioraciciam  ju/ci  in  debicoris  commodum  llacim  acque  pecunum 
rite  redtcquc  obtulic  crcdicori,quamuis  necdum  foluerit  nec  oblig:  aucrit: 
iiequc  folainlicaoblacioiniudiciofadba  (i:,vc  vulgo  crcdttumcll,  fcd  etii 
extra  uidiciuni  ,quia  iolucioquxad  uiduccndam  pignoraciciam  f.  cicnda 
ell,  in  condicionc  canciim  cil,id  eft,eam  condicionem  habec  adio  pignora- 
Dcialipecuniadebica  foluca  ericproindc  haberi  eamhac  parce  pro  loluca 
^   conuenitfipercredicorcmftet  ne  foluacur,quod  eucnicquocies  oblacamfi- 
bicongruoloco     cempore  pccuniam  accipcre  finecaufa  rccu(ac,<^./.<w«- 
ftajn  i^.C.de  vfur.Ncc  ell  qaod  quis  dicac,  11116  vcro  podc  condicione  hanc 
'  implcri  per  debicorem,!nuito  cciam  credicore,  vc  infciri  point,non  igicuc 
habcneam  dcbcre  proimpleca,  nimirum  lldebicum  nonmod»')  olicracuf, 
fed  etiam  oblig.iccuccum  oblignacio,  vc  dixi,  pro  vcra  folutione  habcacur. 
Namrefpondeo,meliLisquidem&  caucius  faclurum  debicorem  li  pecunia 
oblacamiecufancccredicorcobfigncCjVcl  ob  lioc  ipfum  ne  poftea  quirio- 
porceac  an  oblacio  fola  fufKcere  pocueriC,nccnc :  fed  camcii  non  clfc  cogeii* 
Jum  debicorem  vt  obfignet  ad  implcnd..m  per  a:quipollcns,quod  aiuni,c6 
dicionem  quam  informafj->ecifica  implere  paratus  lit.Ulud  enim  falccmfa 
cendumeft  loiutionisfaciendac  conditioncm  in  forma  fpecifica  implerinou 
pollc  inuico  ctedicore  ,  id  ell  ii  folutioiiem  accipere  nolic.  Nam  cuni  fic  ( b- 
lignatio,non  impletur  conditio  folutionis  in-  foima  (pecifica,  led  per  iqiu- 
pollens,  liquidcm  obfignatiorcuera folutio  non eft ,  fed  folutionis  locum  6^ 
inftar  obcinec.  Ergo  illud  cciam  con(cquens  eft,vc  quoties  pcr  crcdicorS  ft^J 
ue  condicionis  facicdae  iolutionis  impferi  pofllt  in  (bm.a  fpecihca,vt  noftrO' 
lum  vcrbis  viar ,  haberi  debeac  pro  impleca  in  ca  ipfa  forma :  Qu^od  li  ica  d^j 
vc  iam  habeascam  pio  implecain foiniafpctifica ,  cur illud  pra:cerca requi- 
ras  vc  impleacur  per  a*quipollens Ncque  enim  per  rerum  naturam  fieri  po- 
ceft  vc  condicio i]\ix  non  nUi  vna numero  cft  fcpius  impleatuc  ,  quia ex quo 
impleca  eft,dclinic  clle  condicio,  mulc6  minus  auccm  illud  cciam  induci ,  vt 
quxiamimpicca  cftin  forma  fpcafica  iccrum  per  arquipol Ic ns  impleaiur. 
Quodcr.im  aliquandoeuen:c  vc  perarquipollens  ficii  quiJ  fufficiac  &nc- 
celle  !ir,n.»n  aliam  ob  caufam  fic  quam  vt  ei  faucamus  qui  aliter,id  eft,in  fof- 
ma  fj>o  -  nwaidipfum  faccre  nequeat  quod  faccrc  dcbec,  vc  vcl  luciu  aliquod 
oi.fcqj^cur ,  veldamuumdcuiccc :  uon  cuamvc  mgliorconditiohateuis 
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per  qiiein  ftac*  ne  ui  fonna  fpec  fica  ficn  id  po{]ic,vt  elcganter Marcelius  tra- 
clat  m  l.p wi«/#fr  59.  ^.ex*ijfe  D.de  tur.dot.  £t  vcrb  c^uis  iudex  propitiis  auri- 
bus  debeat  auduc  crcdicorem  ,  cjui  poft  reculatam  linc  caufa  loluuon^  qi;5 
debitorcoiigruo  I0C0&  tcmporc  obtuletac  ,  imputare  vclicdebicorj  curei 
pecuniam  non  oblignauerit/'  lm6  imputet  ribi priiU,  cur  oblacam  non  acce- 
•  jperjt,cumrecuranda' lolucioius  iuftam  caufam  nuUam  haberec.  Multum 
cur  refert  an  folutio  lit  in  limpljci  conditione ,  an  hc  ctiam  in  di/ponciu- 
Cum  in  limplici  conditionceft,oblacioiola  fufficic  fine  obfignatioi;e, 
jja  conditio  habecur pro  impleca  ex  mora  &  cocumacia  credicoris  ,  &  pro 
impleta  <^uide  in  tbrma,vc  dixjmus  fpecifica ,  nec  ptoinde  necelle ,  ac  ne  qui- 
dem  pollibile  eft  vc  iccrum  pei:  xquipollens  impfeacur  fada  obfignatione. 
Ac  ciim  in  difpofiuone  (bluuo  eft,id  eft  ci\m  folucio  ob  id  facienda  eft ,  non' 
vt  condicio  aliqua  implcacur,fcd  vccocrada  obligacio  coUacur ,  oblacio  fcla  . 
numquam  fu/hcit.fcd  oblignacio  prartcrea  requiricur ,  quia  numquam  obla- 
do /blucio  eft ,  nec  folutionis  inftarobcinec  ,  nc  cum  quidcm  cum  e/Hcic  vt 
fbluuo  pro  fadta  habeacur ,  quoniam ,  quod  fummopere  notaiidum  eft ,  non 
fit  id  cx  potcftate  oblationis  lUimediate ,  Ced  ex  mora  creditoris ,  licct  mora 
illa  non  aliundc  quam  exoblacionc  dcbicorisproficifcatur.  Oblatiorir^  fa- 
dkaconftituic  ccedicorem  in  mora,  moraverb  credicoris  pcr  quam  fic  nc 
condicio  implcri  po/Tic  per  veram  fi^lucionem  ,  efficic  vc  condiuo  habeacur 
proimpleta,idcftvt  folucio  vcre  facla  quod  ad  implementum  condiuonis 
cxiftimecur.Anctiam  vtdebitor  proliberato  habeatur?  Miiiimc  verb.Njlnl 
eiumcommune  habetius  impletae  coodjtionis  cum  iure  acquifux  hbera- 
tionis.  Implementum  fiquidcni  conditionis  cbtantiim  pcrtjnet  vt  agcrc 
poflicdebicor  auccxtcra  faccre  quai  pollet  li  iniplctaconditioeilet ,  &:  qus 
alioqui  non  nifi  impleta  demum  conditione  bcere  poiret,  cum  is  vnus  con- 
dicionis  cuiullibet  eftedus  lit  vt  adivim  lufpcndac  agerdi  tanqua  ex  .itVu 
puropoteftatemprserip  at.lusvcrb  hberationis, non  nili  per  veram  folutio- 
nem  acquiricur,aut  per  eum  modum  qui  Iblucionis  vice  elTe  poflic ,  vt  puca 
per  obfignacionem.  Huiiifqueiurisracioilla  eft  ,  quia  dbljgacionesiicuti 
cercis  tantilm  modis  iure ciuili  contrahuntur ,  ica nec niii cercismodis in  ea 
lem  comparacis  dilfoluuntur.  Inter  quos  non  cft  moca  credicoris ,  nec  obla- 
liodebicoris-..\c  ne  quidcm  obfignatio,cum  non  lic  vera  folutio,  nili  iuris  ar- 
te  &  fidione  indudum  elTet,vt  quauis  obiignatio  non  fic  folutio,  tamen  pro 
folutionc  habcatur ,  ne  alioqui  toret  in  poteftacc  crcdicoris  moroli  &  con- 
tumacis,facere  neobligatione  exuere  sc:quc  libcrare  debitor  vnquapollec, 
Indeeft  ,  quodvidcas  pafifim  lureconfulcos  quibuslods  tra^ant  demoia 
velinducenda  velimpedienda  ,  nonnifi  de  oblacione  cra^bire  ,  ncc  obfignat- 
tionem  requireccnificum  difpucantdc  collcnda  prorfus  &  perimenda  ob- 
ligationCjVt  in  l.^ut  Romt  i  ii.tnpnncip.&.§.Seia  in fin.  De  verh.  obhgatj.nec 
creditorcs  lO.l.vlt.C.dt  ptgnor.nil.l.  acceptam  i<).Cuie  vfur. L  ohfignattone  <).C. 
defolut,  Et  ciim  devfuris.igitui  illa  proculdubioadhibendaeft  diftindboan 
de  iis  vfuri  s  qu.Tratur,qua:  ex  conuencione  del^ntur ,  an  de  lis  qua:  cx  mora; 
vcpriorumcurfum  fola  oblaiiononinhibcatfine  obfignationc  ,qub  perti- 
iieil.deifitorj.D.devfhr.  (qua*  nominatim  loquitur  dedcbicorevfurario, 
nonaliamobcaufimquam  vcincelligamusindcbitorcnon  vfurario  ,  ideft 
qui  de  vfuris  nihil  conucnerit  aliud  luris clfe }  poftcuorum  vcrb  curfiftn  li- 
(lat  fola  oblacio  euain  ciua  obfignauoncm,  quia  6c  impcdic  moraAH  ne  con- 
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trahatur,ade6uiie  contradam  purgat  /.f  w  decem  yi.in  princip.  D.  de  folitt. 
Qiiam  ob  caulem  mirari  ^jrpemihj  contigitquod  ad  Marcclium  Vlp:anus 
notat  in  l.tntor pro pupillo  iZ-^.i.D.de admin.(jr  peric.tHtor.  Tutori  qui  poft 
pQbertitcm  pupilii  ncgotiorum  cius  adminilUationc  abftinuit  non  fufilcc 
ic  vt  obculent  pecuniam  qua  pupillo  dcbet  nc  vfuras debcat,  Jcd  illud  pta: 
terearequiri^vtdcpnfueritoblignatam  tutoiii  ioco.  Lorgcque  vcrior  mihi 
icmpcc  vifa  ell  Marcclli  ientcntia  qui  putabat  no  debete  tutorc  vfuras  prac 
ftarecxquopecuniaobtulit,quinetiaiuIlms  elleeirpcr  qud  nolbetit  quo 
miniis  cSuentus  rcftitueret  tutcia,ad  pixftationcm  vfuraru  non  copelli;  ma 
ximcqv  vt  in  l.fe<^.cx  eodfcm  Marcello  fcnptu  cft^iercdcm  tutoris:  Pcruiiquu 
enim  eft,cum  cui  fortc  poft  v  ginti  annos  ve!  amplius  in  mentc  vcnit  tutela 
tepo{cerc,ctia  vfuras  poftuiarc.  Vfura:.n.  quar  ex  ludiciotuteir  dcbcntur  ex 
quo  tcpore  tutor  finita ia  p  pubcrtaic  tutcia  abftmuit  fc  ab  adminiltrationc 
nonex  conuenuonedebcntur,  atncquidera  tam  fauorepupiili  qui  ia  dclnc 
impubcseftc  quam  proptcr  mora.  Ncqucvero  video  quomodo  fieri  poflit 
vt  pecuiiia  oblignetcutor,qui  tutelanondii  rcftituit.  Nam  &:  deilio  Mar- 
ceimsportremoiocotracltaucrat  \\s\cxh\Syper  i^uemnonftettt  ijuomtnks an^ 
ttemus  refiitueret  tutelam.Ncc  enim  fciri  poteft  antcrcftitutam  tutelam  quid 
&  quatu  ex  caufa  debcacur :  ncc  proinde  vlla  obfignatio  ficn,  qux  ialicet 
non  nilicercjri^  expiorata:  quantitatis  eire  potcft  :lnquofancdiftenobfi- 
gnatioa  nudaoblatione.  Siquidem  nihil  pronibet  obiationem  ficri  quanti- 
tacis  inccrti,  cilm  ^uis  paratum  fe  dicit  foluere  quicquid  debitum  elTc  ali- 
quando  apparebitjd  non  rccufetca  facerepcr  qux  tandem  apparcrc  poflit 
quid&quantumdebcatur.  Qru  follcnnis  tutorum&:  cartcrorum  id  genus 
adminiftratorummoscft,ncc|Liaiidiurationes  reddita:  non  fiinc,  inmora  vl 
la  clfe  vidcantur.Itaquc,ni  fall  or,noca  iila  qu2c  fub  Vipiani  nomine  cxtat  in 
^././«ror.§.i.Tribonianopotias  quam  Vlpianotribuendaeft  :  nam  cftin  l.fi 
rew  jy  D.de  procurat.wideo  e\.v  dc\i^  Tnbonianum  fubPauli  nominejquf" 
admodumdocui //^.i-Co;;r*ff.f4^.i6,requircre  perabfurdc  vt  pccunia  in  x- 
de  facra  dcponatur,  &  iliud  ctiam  addere,quod  magis  mc  mouct ,  hoc  emm 
ft  (tr  i>i pupt/lariifMspecun$u yqiiod  tamen,fi  nanc  Vipiani  notam  dclcas,nulIo 
alio  iuris  loco  fcriptum  eft.  Qnjquam  ncc  dc  pupillaribus  vfuris  Marcellcrs 
tradatjfed de  iis  qu.x  pro  eo  teporc  quo  iam  finitatuteia  Jlt,  pctantur,quaj 
conftat  ncc  pupillarcs eire, nec  ta  fauorabiles  quam  li  cllcnt  piipilIarcs,pro- 
pter  eam  rationS  quae  ponitur  m  /./p^.qux  ficut  no  minustutoriipliquam 
ciushercdi  conucnit.ita  nccad  pupiilarcs  vfurasfatis  aptcaccommodaripo- 
teft,qujc  iicctvigcfimoquoque  poft  pubcrtaicm  anno  petantur,non  grauio 
rcstamcnpctunturquim  fiinpupiiiari  xtatepetitac  fuiftent,  quia  eacdcm 
Jpfx  6cprojiItlemannis,idcft  pro  pupiiianbus  petuntur.Plarcquod  adcai 
vfuraspcrtinetquas  priftarevenditoriemptordcbet  ob  non  folutum  prc- 
cium ex quo  die  rcs  vendica empcori  tradita  probatur,  conftat  non  aliccr  ca- 
rumcurluminhibcripolle,  quam  fifucric  prccium  obl>gnatum,ade6quc 
quod  magismirumclt,licet  venditoretiam  inccrto  hcrcdc  &  fuccefforc  dc 
ceneritjVt  a  Papiniano  rcfponfum  eft  l.eutHts  i8.  D.de  vfur.  Singulari 
vtiquequodcm  iurc- quia  tametfi  non  dcbcantur  cx  conucntione,  tamen 
tiequecxmoradcl>entur,  ledmcra  iudicij  xqu  tatcin  viccm  &  compcr.fa- 
t)«nem  fru6hium  ab  emptorcex  re  vcdita  &  tradita  perceptorum.-Ne  alio- 
gulcueniat,vt  codem  tempore  &  rcm  &  pretium  cmpcor  nabeat,  venditof 


DECAD.  XXlt  tRROR  VL  ^ 
Tcro  SckSc  prccio  (imul  careat,c]uod  vtrucj;  pcrindc abfurdum  cft ,  Uihera- 
htdtts  17, §'i.cod./^ralftf  ^.C M aEiton.efHpt.  Idquc omnmoconleqiienscft  ci 
diftiii6\ioniquam  nosptobamus.  lh"etiuincnimquodemptor  vcnditori  de- 
bet  non  in  conditione  eft,fed  m  obltgationc.  Idcoquc  non  pcius  potcft  dc- 
lincic  dcben  quam  folutum  fiierit  aut  pro  foluto  habendum  ,  id  clt  obligna» 
tum.Porrb  quaiidiudebctur  .abfoidum  fuerit&  iniquum  non  deberi  v/Ii- 
ras  ab  eoqui  tru^kuum  iucrum  (entiac  ldcm,meo  iuJicio,in  lege  commi(Ia- 
ria  vendicioni  adieda  tradari  potcft.  Nam  li  cniptoc  intra  didam  diem  pe- 
cuniam  preaj  loluere  velic nc  hindus  incmptus fiat »  venditor  vcro  aut  nolit 
accipeie,aut  non  adlit  vt  pofTit ,  npn  aliter  videri  poteft  cmptor  {atisfecifTe 
•onuencioni,  &  legis  commirtortr  periculum  cffngifte  quatn  (i  eS  pecuniam 
non  foiiim  obculerit,lcd  ctiam  oblignaucnc,quia  pcr  legem  commilloriam 
non  id  agitur  taiitilm  nc  mora  pcr  emptorcm  in  {blucndofiat  ,  fcdVtfun- 
dus  iit  manckque  cmptus ,  qui  alioquin  fieret  inenipcus :  im6  vero  nc  qua 
fuperfit  vcndicori  poft  dicm  adlio  vendici  ad  pretuim  petcndum  i\  legcm  c6- 
miflbrii  iscxecccre  volct :  Ob  idque  ncceftana eft  folutio aut  in  vicem  folu- 
cionis  oblignacio,nec  nuda  oblatio  fufficit,  l.vlr.D.  deleg.  cotnmtff.  quianon 
poceft  venditi  obligatio  peiimi,quin  pretiu  lit  rcuera  fblutu,aucproie  vcra 
ioluto  h.ibcndum:  quod  pcr  nullam  oDlacioncm  non  contingic.  tt  harc qn i- 
dem  dc  oblacione  &:  obiignatione  long^  ahcer  quam  ^  vulganbiis  inter- 
prctibus&  pragmaticistradari  foliLum  iit  fctiplifte  fufriciac.  Rec^eamus 
lam  ad  infticutam  dc  retrouendendi  pa(fb3  difpu  tationem. 

""^  errorT^sext^sI 

5i  vcnditor  Agem  ex  paHo  de  retrouendendo  pectmiam  duntaxat  ob^ 

tHiertt^nec  obfgnatt€rtt, 
1  s  ita  coftitucis  qujc  de  obTationis  nudar  &:  obfignationis  po- 
tcftueproximc  difputauimus,apparct  iamquid  iuris  conlli- 
tucndum  clle  arbitrcmur,li  venditor  agcnsex  pado  de  retio- 
uMendo  pecuniam  duntaxat  obculcric,nec  obfignaucrjt.Sci- 
litec,n  oo  iri  inils  in  moracoftitutu  vidcri  em^torfi ,  qui  re- 
trouendcte  recufauic,!!  iulla  recufandi  caufam  nulia  habuit.  Cuius mor^  ef- 
UCtus  iUecric,vc  ciiall  poftmodu  ccpori  praeccrierint,iiuraqua'  retroucditio 
ficii  expac^odcbuu,ius  vendicoris  nihilommus  durct  vc retrouenditJonem 
quandocunqs  vrgere  poHit  perinde  acfi  ccmpora largirentur.  Id  cnim  morar 
^ropciueft  vt  Dcrpctucc  obligationS  in  idetiitfipusquorcs  pericrit&de- 
licricpoirepr4cftari,ncciantuin  bonac  fidci cotradibus  (  nS&lioc  quoqicx 
bona  fidc  ell)fcd  etia  in  (^w^kis.l.fiex  legati  feruu  f)\.i/e<juttur.c!r  §.v/.de 
vfrb.ob/.  In  eoquecriantfanepragmatici  nolbiqui  venditoiem  poftcla- 
p(a  reirouenclendi  tepora  no  aUter  audicndu  cllc  putant,quam  fi  intra  diGti 
dic  prctiu  vcditionis  nO  moJo  obtulille ,  (ed  ctii oblignailc  propK)natur,  In- 
terprctcs  noftros  fecuti,  quoru  vulgarisea  (ent6tia ,  &  reccptior  cft.  Ego  vc- 
16  moueocqubd  hoc  cafu  folutio  pretij  no  in  obligatjonc  fitquemadmodu 
eilei  fi  retroufidicione  ia  contrada  poncremus ,  fed  tantu  in  coditionc.Idco 
enim  pretiuempiori  a  venditorcoftereiidueft  ,  vt  cogcre  poflit  emptorcm 
propoiiia  in  ci  ^dbonc  prarfcriptis  vcrbis  velcx  vendito  ad  rctrouendcn- 
d\\  qui  aliuqui  re  libi  ia  pleno  dom-nij  mre  quzfiti  vendere  non  magis  cogi 
poirwtjquam  li  ab  aho  vcndicore  ea  coparailcc ,  aut  alio  quam  emptionisiu- 
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^        ANJ.  F  AB  Rl  jl>£      R  R  O  R  P  R  A  GM  A  T. 
re  ilbi  illa'av€)ui(iuinec.  Obligatxo  ntque  enipioris  ail  rcuouenddiiduni^ex* 
prelliun  ijili  condicionc  habct,qua:e£iali  expcella  noaellct>'taciic  umenin' 
eiXci^fipTfttu  emptort  reddetur  fuod  iUe.ex  fanfd  vedtfionu  iMvt  vedttort  paftl 
uertt^wL^  in  fpecie  d.i fikti  j.^  Li.C.dtpA£}.wt.empt.dr  vendtt.  Et  queui- 
admodu  otVcrri  preciii  ab  enipcorc  debec  ci\m  ex  empco  ille  ad  tem  aadcn- 
dayl.lHliAtiuj  i^.^.offerrt.DM  all.empt.ua.  ^  muUo  magis  a  \  endjtore  aci  po- 
Aul.indarccrouci  dic  onc.  Plusemmjuris  habec  emptotia  cocradbaeinpiio 
ncjliccc  nond u  folueiit,pieciu,quam  vcnditor  txxidu  (ecuca  rccrou^dicionr. 
ac  proiiKle  (ivaiitoncOcedicurquandiu^reciuveDdicionis  fuiiicu  noucH 
vc  qiiali  pignus  recinere  pojTic  ea  re  qui  iplc  vcndididic ,  vc  ftrjpcu  efl:  in  d.i. 
Oj^m,qaaiuo  ma^is  coiKcdcndu  eric  empcori  vc  ea  cc  qua  coparauii,  &  lU 
lus  preciu  ia  pcrioluic  non  canqiid  pignoiisiure»  (edquali  fua  rctinentqui* 
diupretij  rcltituuonO  otfcrtur  per  vcnditorS  ?  Eode  igiCur  cxcmplodicen- 
du  ell  >  quemadmodu  cmpcor  agere  exempco  potd\  ad  re  cradcnda  (latitn 
acqae  prctiuvenJicoriobtulit,qnauis  necdu  fbluencnecobiignaueiit  (  io- 
la  enim  oblacionc  no  ctia  obilgnacion^  Vlpiauus  requitic  m  d.§'offnri)iXiiC 
fu/ficerc  vc.idicori  ad  ^^digeiidu  empcorc  vt  retrouendac  quod  vendit:oi  is 
prcciu  empcori obcuUcit  cogruo  I0C0&:  tcjHjrc,  lic^coblignatio nullaiaib 
llt.  Neque  enim  contra(^ia  vciiuicione  fub  pado  dc  rccrouendcndo ,  vciidi* 
torvllomodo  obligatL\sell vc  preciu  rcddac  cmptoiiquod  fuojurehabct, 
iuftaqjcxcnula  propcervendita  a  fe  cradita  rem  quq  nunc  fic  pcnesempto- 
rcircdcaprcuj  folucioqi'»  dic6da  pocjusrcllitutioeli  ,  in  codicionetaiuii, 
ycdix;mus,poiica  vidcri  dcbcc ,  vt  cmptor  intclligacur  obligacus  recroueo- 
derefubea  condicionc  li  iiura  confticuta  c6poi  aprctium  reitituetur.  IncjiJO 
gc"  .creco:iditionaliu  obligacionu ,  iiaccx  cauiaempcionis ,  iiue  ex  aliaqua- 
Iibet  ica  Jus  cuparacum  cH  ,  VC  (icuci  aine  impleta  condition^  agi  nullon^o- 
dopotell,  icedtre  dte  ix^.deverif.figmf.cumfimilti;,    Itacondicio  proimple- 
•  ta  nabeacur  l^atim  atque  pet  aduerfirium  ilcDt  aut  fa<5hi  eft ,  quonimus 
re,6c  vt  oportuit,implecalic ,  ne  alioqni  in  poteftate  fuerit  eiusqui  fubcon- 
dicione  obligatuseil  nc vnquam  cx  obligauonefua  conuenjri  poflic :  quoJ 
nonmagis^eri  qucatquam  vcinmera  eius  vdluntatc  obh.gationis comra- 
henda? ius  conFcracur,/./K(^  hac  condttio/ie  %.D.de  ohhg.fir  aflton.    Pius  difo, 
non  cam  duntaxacobiauoncm  cju-cob  idnudadicacur  ,  quod  neqiieroiu- 
cionem  nequeobiign^tior.fi  comicem  habcat  ,fcd  illam  etia  cjuaf  adconuoa 
fit, vtncq.Tidcnlcxhibeacpccunia  fufficere polle  venditoii  adconftituen- 
dum  m  moraemptorem  ,  (inihil  ille  advcrbalem  huiufmodi  oblationcm 
rcfpondcatjacniultcimagis  lioblationfi  proifus  rciiciat  ,  negctqueretro- 
ucndere  fe  vellc  aut  dcbere.  Id  enim  omnino  pr«eftarc  (cmper  dctet  iscui 
o£Ff rtur,liue  cmptor  ille  lit ,  fiue  alius  quilibet  vt  appareat  per eum  non  ll*- 
re  quommis  ftaum  foluatur,id  qucxl  ciim  Colui  dcbeat,  tamenoffenurdun- 
taxac  Hoc  ipfum  ver6  faciUime  nulJoque  ncgotio  allcquetur  li  ad  vci- 
bale  illam  oblauon^  rcfpondcat  paratum    c(Te  id  accipcrequod  verbotc- 
nus  of^ercurljreipfaofteracur.    Sicenimfiec  vcoblauo  non  niJiverbis/a- 
^a,verbis  cjuoque  eludacur.  Alioqui  liapparcac  pcrcmptorem  fteiiIle<Juo* 


nunilspec 
umccii  reuera 


uniam  accipcret,  nihil  omnino  ci\  quod  venduori  po/Jit  imputari, 
ucra  nihiljd  modo  quaiuO  dcbujt,verbo,obtuleric.  Qua  enjm  (lo- 
te  velitemptorimputarc  venditon ,  Cur  pecuniam  prctij  non  iiumcrawif» 
^ua  etiiii  non  folam  nuineraca ,  fcd  eu4  obiignata  eilec.accipere  ipfe  "^li"^' 
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fet?Neque tamen  hoc  ica  accipi  volo ,vt oblatio hronuda, Cnie  verbo tancu, 
tiuereiplafaclancquarpocefte^ticcrc  ,  vicondiriofab  quaempcor  obliga- 
tns  fuit  ad  recroucnd^ndum  ,  pro  iniplcca  habeacur ,  faciac  etiain  lecrouco- 
tliuonem,!d  cll,  vtpcrindeomniadblerucncur  j  adi  tetroucnditiofadUef 
fct.   Idcnimiam  non  ad  conditionisduncaxac  ,  ledad  ipllusquoqueobii- 
^atio  rs  fubltanciam  pcrtinet  ,  dc  qua  tamen  quotics  traftatur  ,iam  dixi- 
mus  nunquamoblationcm  folam  quantumhbet  realcmfacece  pollevtlb- 
•iatuin  videatur  idqiiod  non  ni^iobkntmfuiu  Nakn  exquo  cficd^umcAper 
icongruam  pretij  oblationcm  cxpaitevcnditoa$,vtcn-iptorisobligatioqux 
^jrimd  condjtionahs  tantilm  fuerat  pura  fiat  ,&  muenuionrcniptor  puic  ob- 
igatus  ad  rctrouen  .endum  ,  n^cipic  vcndicot ,  non  quidcmobhgatus,  fedo- 
bTigandus elle  ad  foluendu  prcciun^  cmpcori  quandocanque  recrouendcnti 
6c  codcmiim  cemporeobhgab:tur  quo  empcor  rccrouendec^iqne  obiiga- 
rio  non  nafcitur  ar.ce  fidtim  obiacioncm  ,  imo  ncc  ance  cecrouendicioncm, 
quiapnusert  concradiertcvcndiCibn6,quam  vcdc  prciiofolucndoaut  dc- 
bito  quiri  pofTit ,  ita  nequepotclliiiblata  vidcri  pcr  oblationd  prarcedenc^.- 
Acncquc  perobliguatione  ,  liquafbdaprbponeretuc.quoniain  Jiequereru 
mtma,ncqueiunsratiopacicui  vt4"oUicione,auc  quoafio  modo  coliaturo- 
bligacio  qux  nondiim  ci\  nata.    Nec  rurfus  poflis  diccre ,  hanc  retrouendi- 
«tioncm  pro  hi6la  i\.iberi  debere  in  odmmemptorispcr  qu  m  ftatquomi- 

-  fius  fiat.ln  co  namque  difpar  ratio  cft  conditioms  &  cor.ucntionis.  Con- 
iditio  nihii  ertquia  nihil  nifi  priuaoocft ,  aut  fiquid  cft,  iinpcdimentu  dun- 
Itaxatcftadfacieudum  neolMigatio  pura  dici  polCt.    Ideoque  facilc&:ex 

fumma  non  tantun^acquitatis ,  ted  ecram  lutis  rationc  ica  con^patacum  eft 
vc  habeacur  pro  impieta  quod  ad  cuni  per  quem  ftat  quominus  impleatur. 

:  At  comicntio  i.itki  cft ,  &:  ponit  in  rc  aliquid  quod.  antca  non  fiiit ,  liue  con- 
feiifu ,  liuc  re perficiacur .  Non  potcft  jgitur  mris  fitbio  facere  vt  conucii- 
uo  qua!  nulla  intercefllt,intcrceflillc  aiiqua  inteiiigatur.  Solufquc  lultinia- 
nusncdum  pnmus  aufus  cft  iusfingere  ciiimsEras  >  imiuta  cuam  iiyrifpra- 
dcntia  ,  vt  prixie^e  Mcica  credacur  inccrpofica  ftipulatio  quar  rcuera  mtcr- 

^polka  nulia  ^niiJ  nunc.Cde  rei  vxar.  mlbon,  Pocrb  lamciiximus  in  fupcriori- 
busaiiam  ellc  conincniiDncm  dc  vcndendo ,  aljam  vetn  cam  per  quam  vcn- 

.  ditiocontrahatuc.  I^oJndc  quamuisin  pnore  vei)dtuoi>e  pacVum  adhibi- 
t6  lit  dc  iccrouendcndo,  per  foiu  empcorem  ftet  nc  retrouendat ,  non  pof- 
Us  camen.iircqai  vt  rettoacndiao  obeamca\ifam  pro  facta  liabcri  dcbeat, 
quamfaclam  elleneccflcel^vtcmpti&ivcndiciobligaiioncs  naicantur.  -O- 

r-bJigauonesciumcxconucncionibusflc  contradibusnafcuntuc  ,  (icutexi- 
pds  obligationibosQ^ones.  Cui  CDn^equcns  cft  ,  «^uod  nos  iam  iupra  mo- 
jiuiinus^probauimos,  aducdiiscmptoremiqui  inrctrouendcndi  moracll:, 
ncn  polie  lic  becaicntcntiam  ,  vcad  tai(fUium  rcA.itutioneni  quafi  ex  ludi- 
cio  cmpu  condeiTinctur.  Quodn.imenim  ludicium  empti  efle  potcft  ob  rt- 

-  uoucnditioncm qur  nec  fecuta  lit  rcucra ,  ncc  pro  (ecuta  fadaque  iiabca- 
tur.**  Autquoiurc  iruduspcti  poilunt  pei  vcnditof em  quos  cmptorexfc 

♦.fuadoiiinniquc  tituio  pcccepcrlt?  An  crgo  impunitacrit  mora  5<concu- 
nniaciacmptocis,qai  contradus  fidcm  icipicrc  nolic?  Si  vcrb Jtapft,qucm  ef- 
'  -iidkum  lubcbitliocquod  dicimus  obiationenr -venditoris  facere  vt  cpndi- 

-  tiolub  quaolDdigatusd^at  cQipcocvC' fccroucnderet  pro  iuipicca  iiabcatuif 
aniiium  dunuuuxLtc.  agcrcvciiditoc  poflk  ad  .cccrpuendendum  perfonali 

Nn  ij 


Digitized  by  Google 


55«  AKT.  F  A  BiRl  P'E:  ERR:OR.  PRAGMAT. 
adione  cx  contradhi  ♦  pct  quam  umen  nequcac  confequi  icrtiiutionem  frti- 
dkuam,quos  ii  rccrouci)diDo  cit  liHMia  hdc  HziJia. ellec  y tique  pcrccpnllct.''  Sc- 
cutxii\m  quam  fcnccuciain  tu^nit  procuiclut>io  vc  cmpcori  Fiudacio  fua 
profiCjquocf  ciim  m  ackionc  quoi]Uc  ex  ifcipuliitu  non  fic  admicccndum  li  A- 
fricano  credimus in/./joi»mrwin'  D.mandat.  mulio minas  fcrcndum  ci\  ficx 
bon.T  fidci  c6trad\u  ag;acur,vcpucacx  vcditionc,aut  quod  hac  partc  idcincO^, 
ex  pa^o  quod  in  ipia  vendicionc  adhtbicum  fiicric ,  aut  incounenci  pod  con- 
tradbam  vcndicioucm.  Rctpondeo po^  vcraquc  cx parce  racioni  iuris  com- 
mode  facrsfieri  ,  vt  ncque  condcmnctur  cniptor  ad  frudus  quali  fada 
rccroucniiitione  qoxnulla  Hattaell,,  uequc  tamen  trudus  lucietur  quos 
port  moram  pcrccpcrit ,  quofque  hodie  non  habcret  li  ex  bona  fide  rcm  gcf- 
lillct,  lic  nimirum  iacicnda condcmnatione  vc  id  omnc  quod  venditoris  in- 
tereric  impletam  elle  contradus  fidcm,prarftare  empcor  ccneacur,  in  quo  ta- 
xandofiruduum  qiioquc  omnium  polt  nioram  pcrccptorum  rationabea- 
tut.Ncc  enim  ncgan  potcll  tanti  intercllc  vcnditoris  ,  qui  ii  moram  pairos 
non  fiiillctjcos  fructus  vaquc  percepiflct.  Ita  fic  vt  fruClus  confcquatur  vcn- 
ditor  acli  rccroaenditiQ,ncc  tamcn  retrocraditio  fadVa  eircc  Ac  ncQ  taquani 
fru(fVusvc  eucnirctfa^a  rctrouenditionc  ,  fcd  tanquam  id  quod  intercft. 
Cutus  quam  diucrfa  ratio  fit a  tiudhbus cx  eo  cpnftat,qu?>d  tancundem  con- 
fecucurusfit  vcnditorli  pracfcriptis  vcrbis  agcrcmaiit  ,  quam  cx  vcndito, 
d.i,2  .Cde  paR.imt.empt.^  venda.  Cum  tamcn  a<^^iopra:fcriptis  vcrbisnun- 
quam  adfru(^usdctur  ,  icd  tantiim  adid  quod  intcrcll  a^ons.  Sedhk 
rurfus  illi  occiirrit  iniquitas  ,  quodcum  dcco  vcnditore  loquamar  ,  qui 
vep.diCionisj^etium  obtuiit  duntaxat ,  liuc  re  ipfa  ,  fiuc  non  rufi  verbo  te- 
nus,nccctiam  obfignauic  ,  icafict  vtvcnditor  fruftus  coiiiequatur  eifedu 
ipfo ,  ncquc  tamcn  eo  minus  pretium  totum  pcncs  (c  habucrit  ,  &:  quidcm 
impun^.  An  cnim  condemnabimus  cum  vicifllm  vc  vfura/  pracftec  em- 
p:ori?  Acqui  iam  diximus  nullam  venditi  obbgationcm  ,  aiic  adionem  cf- 
icqii^ticx  recroucndiuone  ,  antcquam  retrouendibovlla  tai^aiic ,  v/iinc 
porr6prctijnonnihvenditori,6^attione  vcnditi  dcberipolliint  ,  quianec 
prctmrocxtracaufam  venditionis  vllum  cfleincclhsicur.  Nonenimom- 
nis  pccunia  qnx  pro  rc  dator  pretium  cil  ,  fcd  ca  ioia  qux  datur  cx  cauia 
vcnditionis  Vcnim  rciponderi  etiam  ncc  mcommmodc  poteft,  vcnditorem 
quKicmcondcmnari  nonpoiic  ad  vlurascius  pecunix  quam  prorotroucn- 
ditionc<*olucurusfuic,lirccroucnditiofa<5Ueiicc  ,  fcd  camcn  in  xilimando 
«oquodipliusxnccrcltimplctamfuiflc  concra£^usifidem  ,  nonpiurisae' 
denduminterefleipiiusrationciTudbuimabemptorcpcrccptorum  ,  quam 
quandfru^isillilmtoltjducbsvfunsquincunabus  ,  quasabco  pnri^ario- 
portcret,  lifirudVusincegrosmdiciocmpttconicqi^rctur  :  Vt  quemadroo- 
dum  ciiRrd^u  ipfb  firu<^uam  emolumchtinn  vcnditori  acquiritur  cui  cxpa- 
^o  retroucimi  res  debuit,ita  vfurarum  incommodo  vcnditorpcrirdcgra- 
uccuracli  easpreflarct ,  quamuis  nullas  przilcc.  Denique  vc  nequeem- 
'ptorisneque  vcndicocij  mehoc  condicio  fit  aut  dctcnor  quam  li  rctro- 
ucnditiolccutaeflet  :  iquo  cafu  nciho  dubitaixt  quin  vfurarum  habcnda 
racioc|{ec,tamctlioblatum  precium  fimod6  nonoblignatumfiiiiIct,tum 
edam  ciim  defijn^kas  rtict  vcnditociinccrto  fucccllbrc ,  cui  promdc  oftirr- 
ri  nuilomodo  potuillcc  vc-  pjptnianu^  Tefpondit  in  /.  iu$GtJ  i8.  />•  de  v- 
fitr»  Ncc  qmiquam  dixciit ,  luxca  iunC  icnccmiam  fucurum  vc  nulium  ex 
I  mora 
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ihora  fuaemptor  damnum  fcnciac ,  in  «Ibmandis  fni^bbuj  quorum  ra- 
tiohabccur  m  taxandocoqnovlinterel^  ,  vfurarum  quoqtic  quantitas  dcdu- 
catur.  Na  tilm  vix  vnqua  accedac  ,yciurtopretiDVcndacurqui  fubpadode 
Kcrouende^idOjpropccronusillud  retroaend6di ,  quod  partco^  precij  ,  vcdi- 
ximus.c/irtfCiijCjillud  ena  cuenirc  necelle  eft  vc  pluiis  llnc frudiis ab  cmpco- 
repercepci.quam  linc  vfunr  quincunccs  ad  qiiaruni  vfqucmodQ  diminuicur 
artlimacio  ems  quod  incerelt  N^endicoris.  Icaque  vt  concludamus,  cauuiis  6c 
conruki.is  Faciec  vendicor  ii  pecuniam  retrouendicioni  extorqucndae 
ncccflariam  non  folum  offerac,fed  ecam  ohfignet.  N6  vt  inmora  confticuat 
empcorcm,auc  vteum  obligec  ad  recrouci-!dendum,ptaeftanduir.vequanci  eo 
romine  fua  incererit  (quam  in  retn  far.c  obiacio  CoU  fufficerc  poceft)  r.ec  rur- 
fura  vc  retrouehdicio  pco  fa(5t.;  habeacur,frudbuiimquecondemnatioirduca- 
cur(quod  nc  quic^em  pei  oblignacionem  fien  pyocelt^fcd  vc  ex  condcmnacione 
ciusquod  fua  intercrit,  maiusemolumenciiTi  confequatur,  pofsitquc  dicerc 
pluris  fua  mterefte  qiioJ  non  re  cat  cum  vcndica,  (ed  eiiam  pecunia caructic, 
qiiani  empcori  vc  retrouenderec  prsrtarcparacusfmi. 

L  R  R  O  R ~S  E  P  tT  M  V  S. 
De  irreuocaifth  ac^uifittont  ret  ve?:dit£  fub  pa£Io  de  retrouendendo. 

O  N  criCtlitHcileexfuperioribus  incdhgere  quim  faJfum  & 
mepcum  tic,quod  inccrpreces&  pragmacici  omnes ,  vt  video 
&  audio^pamm  jadVicanc ,  Kem  qua?  vendica  eft  fub  pacto  dc 
cectouendendo  non  priiisirreuoc^tbiliccrempcori  acquificam 
inccUigi  ,quam  cempusprarteriericincraquod  rccrouendicio 
pcti  pofJic  Nam  fi  verum  eft  quod  nos  probauimus,Eum  qui  obligatus  cft  ad 
recrouendcndum  noncogi  pr^ecisevtrecrouendac  ,  fed  liDerari  pr^rftarionc 
cias  quod  inteielt  liabica  rauonc  fruftuu  poft  mora  pcrccptorum ,  arg.Lt  C. 
dep4El.int.empr.&  vend  lud.l.i.D.de  aR.ernpt.L/itradttto  ^C.eod.n6  poceft 
paftum  de  rcirouendendo  facere  vc  co  mimlis  dominium  rci  vcnditic  &:  cra- 
ditat  acquiratur  irrcuocabiliter  empcori  ex  caufa  iultap,pcrfei5b:,implecarquc 
veudicionis.  Quid  enim  cum  domimo  comune  habec  adio  pcrfbnahs  de  co 
qiiod  incereft  vendicoris,  liue cx  vcpdico  illa  lic  liuc  prxfcripcis  verbis?  illud 
liquidem  cercillimi  lur  s  eft,  in  adionibus  peifonaliDus  no  de  iurc  dominij, 
fcd de  ^Terlbnali  tancum  obli^acioiie  di(J>ucari ,  ncquc  ver6  pcrcinere illas  ad 
caufam  repeccdi  dominij  prjecerquam  U  coditbone  agacur.   Sed  cdi  admit- 
terc,pncisc  ad  hoc  obligatum  elle  empcorem  vc  rccrouendat ,  nec  audiri  de- 
bcac,ll  maht  prar ftare  quanu  intereft  venditoris ,  nihilomagis  tamcn  faterer 
irrcuocabilem  no  fuilledominij  acquiiiuoncm  qua:  ex  caufa  vCTidicionis  in 
pcrfojiaempcoris  lemelcoUiteric.Scmpercnim  iUiid  verum  enec,neccllani 
elle  rcccoucndicionem  ad  dominiumin  vendicorem  cransferendum  ,  &.' cu 
recroucndicione  etiam  recrotraditionem  ,  vc  omncs  facencur ,  ideoque  noua 
alicnacioeft  quje  hc  abcmptore  in  vendicorem ,  6c  colequcncer ,  Iic^cdomi- 
nium  litemfdem  rciquod  pcr  rccrocradicionem  cransfertur,ahud  camendo- 
minium  eft  quam  quod  priils  tranftacum  fuerac  avendicore  in  emptorem,<i- 
CUC&:  in  lis  condi6tjonibuseucnic ,  perquas  repetimusdomiruum  ciusrci 
qux  aUquando  noftra  fuic ,  vt  non  iUud  ipfum  dominium  repccamus  quod 
antca  fuic  noftrum,qucmadmodum  vindicacibuscocingerec,  fed  Ulud  quod 
nuhc  lit  ^oiYcdoiisyLv/deaMMJ  ^^.§.fia£hone.D.de  vfnr.id  enim  eft,quod  di- 
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ci  (olet  uemincm  codicere  rem  fua  niii  a  fure ,  /.  vlt. D.de  vjufr,  ^umad.  ca» 
iieAt.§.f cttatfue.Infht.de  ailton.  At  vcro  l!  admiccas  c^uod  ncgare  nu  poflls  ,a> 
liud  etle  ciominium  quod  pcr  rec^ouendirionem  iecuca  eci4  recroiradicio' 
iie rcdic abempcore  ad  vcnditorem , qukm  quod  per  primam  vendicionem 
tranflatum  fueraca  vendicoreincmpcorem,iilud  Itaum  cofequensfiec  ,fujf- 
ierd  ilUexpriraaverdiCJoneirreuocabiliccra<.quiricameir.pcori .  Alioqui 
noua  alieiiatii.ne  opus  non  cllcc ,  vc  nec  opus  elt  cu  per  iegem  comillbriam 
fundus  llc  inempcus ,  auc  pcr  ea  conuenuon^  comiiioriff  lcgi  limile,dc  qua 
ini./iate.j.C.depa^jnt.empt.(^vendit.c^\io  demum  cafu  ianc  dici  potcft 
non  fuide  irrcuocab>licer  acquiHcu  dominiu  empcori ,  qui  (bla  conuenuoius 
pocertatccxempcorefit,nonemptor:itavtn6caredcac  dominiu  ab  cmpio- 
re  ad  vcnditor6,quam  perpccu<N  nialille  inccUigacurpcnes  vcndicoic,vtpro- 
bat  vcrba  illa  d4-fia  tCyV t  ture  dominij  eandem  rem  rr/<;Ttf4/.binuut  enim  no 
antc  videri  in  illa  fpccie  dominiu  rci  vcnditac  actiuillcu  empcori  qua  dehcnt 
fiuidus  vcndicus  licri  polTc  incmpcus:quoJ  cunc  cucnic  cu  clapfa  func  lem- 
'pora  incra  qiiar  poccrac  vcndicioius  pceciu  reddi ,  vc  fundus  ;nemptus  coiiib- 
tucrctur  cx  lcge  ver.ditioni  did"ka.Et  iarcaliud  eft  irreuocabiliter  quifiiu 
clledominiu  ,aliud  inalienabiliterJrreuccabilitcr  transfcrtur  dominiu  rei 
venditse  fub  padkode  rctroucndcndo,fcd  non  inalicnabilitcr ,  qnia  in  co  eft 
rcs  vendica  vt  alicnari  quandcxjue  po/Tit  &:  debcac  in  cu  ipfum  vei  ditorem 
a  quo  pciiis  fucrac  alicnaca  ,auc  in  eius  hcrcde.Queinadmodu  &:  longc  aliud 
cll  rcuocari  dominiu  rci  v6diCir,aliud  recupcrari.  Reuocationis  cflc^us  il* 
le  eft  vt  nunqui  Ufanflacu  clTe  vidcacur.Rccupcrationis  contra  ille,  vt  eiusa- 
liquando  fuerit  a  quo  vcnditorrccupcrat  ,c]ui  ncc  alioquin  rccuperarc  ab 
eo  poflec.Acque  hoc  nimiru  cft  in  quo  pragmacici  omnes  &  incerpreies  ial- 
luncur,  putances  non  vtderi  alienatii  irreuocabilicer  dominiu  j  quod  rcdire  a- 
liqiiando  ad  vcndicorf  podic ,  liccc redituru  Hc  cx  noua  caufa  pofterioris  ven 
ditionis.Quod  liredcdicerecur,faccndu  cftec  nullavnqua  irreuocabil6  fini 
ra  clTe  dominij  acquificionS ,  nec  fi  fadVa  elTcc  vcndido  nullo  fubicdVo  pafto 
deretrouendcndo.An  non  enim  pennde  ficri  pollet  vt  eadfi  rcs  ab  emptore 
rurfuni  cidfi  ipfi  vendicori  vcnderecur?Auc  quid  eft  c]uod  ica  alienari  queat, 
Yt  hoc  ipfo  fiac  inalienabile?Nili  proponas  tal6  fonallc  empcor6  ,  cui  bono- 
ru  fuoru  alicnacio interdid^a  lit,  puca pnpillu ,  auceccleiia,aut  vnivierllta[& 
Acqui,inquies ,  multu  intcrcft  an  fccunda  hacc  vcnditiofiat  ex  mcra&  fpoH" 
lancacmptoris  voluntate ,  an  cxncccflitate  praece  'entis  c6ucntionis:quia 
ciim  habct  dcpendcntia ,  vt  noftn  loquuntur ,  a  prima  venditione ferc  eil si 
flolucrit primus vcnditor cu  vendidit  abiiccre fp6  rci  fuac  quandoque  reuo- 
ca!:dce ,  nec  poinde  irrcuocabiliter  ea  alicnare.lm6,irqua  ,nihil  prorfushac 
partc  intcrcit ,  cudc  irrcuocabili  acquifitionc  dominij  difputatur.xjuia  ^qui 
^trcx^uccafu  (pontancarctrcuenditioeft  ,quacmptorfaccre  li  noUct  ron 
cogerciur ,  id  eft  li  mallct pnrftare  quaiui  venditoris  fui  inccreflec ,  quxres 
cximerec  cu  ab  obligacione ,  ncc  tamen  dominiu  ei  auffcrrec.llla  ergo  domi* 
nij  cianflacio  lic^c  cu  iit ,  fiac  exncccfTicaceprarccdcntisobligacioniSjpro  Ipo- 
tanca  tamcnhaberidcbcc,quiain  poccftacccmpcoris  eft  vt  non  recrouen- 
dat ,  quiuis  non  ilt  vt  non  lit  obligacus  ad  praK^andu  quanci  vendicoris  in- 
icreft  ob  non  fadta  recroucndicione.Ex  coquc  apparct  clariiis,quara  vcru 
oocxl  nos  toties  fupri  inculcanimus ,  rr  ulcu  icfcrrc ,  quibus  vcrbis  cScepta» 
m  padbo  vendicioni  adhibica ,  an  pcr  formulS  legis  cominbriaf  ,an  pcr  cara 
quz  i^c  iunilis  legi  comiilorix ,  dc  qu4  in  dj.p a  /r(pcr  vudqueeiiim  fic 
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inempta  ipfo  iurc)an  pcr  ea  vcrba  qur  cxtanc  in       /.  2,  eod.  tit.  de paSi.tfit. 
empt.c^  venJ.  an  demque  conuencric  de  recroucndcndo.  ALianaque&:  alia 
omniu  haru  conucntionu  potcftascft,  fcd  nulla  empcori  fauorabiliof  ad  do- 
mimu  re:incndu,q  lam  quij obligac  eu  vc retroucndere  ceneatur.  Hocenim 
cafu  non  alitcr  dominiu  reuertitur  ad  vcnditor^ ,quain  &:conuentionc  fecuta 
fic  rctroucnditio,*:  tradicioquoque  retrouendicion^ ,  ciim  tamen  aliis  cafi- 
bus  fufficere  polTit  vcl  impleta  elle  condiuon6,  auxfiindum  ipfo  iure  inem- 
ptutccerit,vclrefticucu  ellcfundu  cmpcori  nullaintcrcedence  recroucndi- 
rione,itafcihcetfercnteconuentionis  natura  &  poteftacc ,  qux  ex  ineundi 
modo  femper  arftimanda,&  mctiendiciij.fi fn^ocuratorem.S.D.  madat.  l.na- 
tura/fs  y  $.i.cJ- pajf.de  fnrtfcr.verb.  Quod  tamen  pragmatici  noftri  non  ob(cr- 
uant.  Sic  enim  tota  rem  hanc  cradanc  quali  nihil  DCiiicus  interfic  an  quis  v6- 
dac  fiindu  fub  pad^o  de  cecroucndendo,  an  ica  vc  mndus  lic  venditus  ni/i  prc- 
tiuintracercu  tcmpusrcftituctur.  Cum  tamen  interhasconuentioncsdif- 
ferentiaeuidens  illa  lit,  qubd  hoc  poftcriore  cafu  pretiointra  prxfixum  tem- 
pusrefticuco ,  fundus  llc  inempcus  confticuicur  vt  nunqui  venditus  dici  poT- 
lit.impleta  nimiru  conditione  fub  qua  conuencrat  ne  venditus  vidcrctur ,  /. 
i  D.de in  die  adMc.vbi  Vlp.fcrib't  in  fpec;enon  d.flfimiUconditionalem  fa- 
Cti  intelligiven  iitio  i6,qjx  licut  ante  impleta  conditionem  nulla  ellc  credi- 
cnr.ica  nec  habiliscire  poceft  aJ  dominium  iiucrim  trSsfercndum.  At  priore 
cafu ,  id  eft  inica  venditione  fub  pado dc  recrouendcndo  pura  vendicio cit, 
&quidem  ade6  puravt  non  folu  non  concrahacur  fub  codicione,  fed  nec  re- 
folaacur.quonia  vciamalibi  di.\imus,recrou6dicio  fccnta  licec  ex  necefTicace 
paftidc  non  pccendo  non  prioris  vendicionis  refolucio  eft ,  fcd  noua  vendi- 
no,qax  canciim  abeft  vc  piiore  deftruac,vc  nec  alicer  valere,effe(fbiiinq  habe 
rcpoiricqua  li  priore  fLibrifterc&:  valere  paciacur.Quomodoeinm  recrouen- 
ilcrcacq-,icadoaiiniacransferre  polfec  is,  qui  prior  dominusfadus  non  ellec? 
Laiemptione  ^S.vbi  eft  textus  elegans,  D.  depoEl.  Verum  igicur  elt  quod  nos 
volumus  emptorem  qui  pa(5kus  eft  de  rctroucndendo  non  eo  minijs  dominiu 
itrcuocabiliceracquiliuiireintelligi,fed  tantu  perfonali  obbgationc teneri 
ad  recroucndendu,  5<:  qaide  fub  condicione  fi  vSditorintraconftitutu  tfipus 
rcftitiietpretm  venditioniv.Pioinde  fi  vcnditor  ex  partc  fua  c6dition6  illa 
nonmiplcucvit,nihiI  aliudmris  acquiritur  emptori,qua  vtdelinat  eirevllo 
modo  obligatus,  quia  &  defini  t  potle  impleri  vnqui  codi uo  fub  qua  fuerat 
obliTatus  ,cu  vcnditor  qui  intra  certa  didamq',  di6  pretium  reddere  aut  fal- 
ti oferre  debuit,fi  poft  dic  offene  vclii  no  fit  audiendus.  Nam  nec  fauore  li- 
bcrtatis  ea  morr  purcatio  aduerfus  diei  lapfiim  admittcretur.  /.  Thais  41.  §. 
intra certa tepora.D.£ fideic./th.C^xctiim quod  ad dominij caufam perrinet, 
ncq->magis  dominusfieri  poteft  emptor  qui  ia  ex caufa  vfditionis  fodusc- 
ratper  tradition6  verus  dominus ,  quia  quod  meu  eft  magis  meum  fieri  non 
potcft,vt  habetiuris  reguIa,ncqueirreuocabilem'dominij  acquifition6  nan- 
cifci,  qui  iam  fic  dominium  nadus  fiierat,  vt  ab  inuito  co  neque  ipfo  iurc& 
fola  conuenuonis  poceftace  ,  neque  per  extorquendaro  retrouendiuoncm  a- 
uocari  vnquam  pocuiilec.Tcxcuscft  pro  fencentia  noftra  valdc  accomodatus 
in  i.non  ideo  minHS  66.  DJereivendtc.Q^nx.^\m  verb  illuci  etiam  interfit,an 
exvcndiuonefadafub  padode  retroucndcndo  intclligatur  dominiiiem- 
ptori  acquifitum  reuocaLilitcr,  an  irreuocabiliter  ,&  quos  etfe^lus  ea  diftiii- 
paciat,ex  fequenubus  appacebit. 

N  n  iiij 
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^ii^fM  mtt  f^h  paSfo  ie  retrMtendefidi  deeeprif  MftiimreiieHiittefiem 

Am  nvquens  nodie  i^iucmo  hxc  eft  in  tnbanalilms,  qu^  nK 
.y^-x  i  quencetvruuenire  cernimus,vc  ijqmboslieieditatesJiue  Clii 


cedanientOylitie  ab  inieftaco  deferuniur^non  nili  cum  benefify- 
cio  leds  &  inuencarij  heredcs  ede  velinc.  I  e  illo  aucem  qu«^ 
ftio  elle  fblet,  an  i\  is  qui  emeiat  fub  padodc  retrouendcndo 
decellerit  ante  fada  rctrouenditionem,  nec  heredem  reliquerit  nili  cum  bc 
neficio  legis,&  inuentarij,pofIit  vendiior  propiia  &  fcpaiata or.c  c6tra 
hcrcdem  agere  vt  retrouendat ,  an  verb  cuni  cafteris  crcditonbus  hcredi- 
tariis  rcmictcndus  iit  ad  inikantiam  generalis,vt  vocant,boiJorum  difcu/Iio- 
ms.Qu2eftioneni  in  eo  plenque  elle  pucanc,  vcnun  ex  couuendone  illa  iufta 
&  Iqgidmadececrouendendo  decur  a^ocontu  ffp|rtGceni  ci^ebcxcdcm > 
iit  idpiaedsd  n  ics  retroucndacuif»aa  ih  id  poci^s  quod  venditotis  inteieft 
concra^bisfidemimpleri  (i  per  cmptorem  ftef  qpioiciinibimp]eatur.Nam  fi| 
quis  admittat  hanc  acfbonem  in  id  prxcis^  dare,  vc  rcaoaenditio  fia^con(e>j 
i|ucnsfiui^videcurvt  ad  generahs  djfcuflfionis  mftanciam  remicci  vendtto^: 
rem  tion  oporteat:  quoniam  in  eainftantia  non  nifi  de  creditorum  iuribus 
&  ordnie  di rputatur,&:  hadenus  quidem  vt  trafkctur  dc  bonis  dcfun^b  au- 
Coritateiudicispoffidendis,vclvenundandis,in  propolito  aucem  nec  pofH- 
derinecvenundaiivenditorvultcam  rcm  quam  intendatfibi  reftitui  o^or 
t ere,  preao  k  fe viciinin  reftituto ,  ex  quo  caiiquam  heredicario  &1n  ipiius. 
ici  locom  (iibftitato  cfcditodbus  (acisneri  po(ut.  Mem  enim  tmis  ftne  f»f J 
tenturomnes»fiqua^|iducrrus  beredem  curo  beneficio  legis  &  inuentatij, 
pcoponenda  eiretvilidicatio,(iuedominij,nucpofieflionis,  nequea^or  eo' 
canideiure  fuo  cum  cxceriscredicoribus  m  gencraJi  difcunionis  inftanuV 
c6cendere  cdgerecur.Nec dixerit  quifpii  parum  interelle  ad^oris  an  ad  hanc! 
aucadillaminftantiam  remitcacur.Nemo  enim  nefcicquataSjquAmquein- 
explicabiles  moras  fccum  trahcre  foleat  ciifcuflio  hereditatis ,  quimq-.  iog^ 
expcdicius  afton  fuerit  cum  aducrfariovnico,id  t  lt  cum  hcredc  quam  cu  toc 
crcditonbus  iitigarc:  No  qubd  ii  iiti  jntercllc  ca:teri  credicores  velinc,  prohi 
bendihntnefoiteJnter  adorcm  &hcrcdemin  czceroru  necc  colludatur, 
taco^f  pauperinc  fiat  heccditas  qusr  ii  fufiie^  fic»  fed  vc  fi  cii  hcrede  foio  a- 
Au  lic  A  cdtca  com  prononciatiM>fi  pouinccfCeiicr^cocesaatfaoritaccm, 
lei  iudiOMC  cMcre^  vno  p»|;f(tu  ^ubfi  ipfisinauditisde  retroueik^ciy' 
di  iuic  cogpttum  ftwcit^^uffiqrci^btcm  cum  legitimo  concradidoic  dc 
jnftitotl  &  peradiefle  ,iegidmiisporr6^Cra4icbcadttcrfus  vcndicorem 
alius  eflc  no  potcftquam  cmpcor  aut  qui  in  empcoris  iura  omnia  fucceilccii^ 
id  cft  hercseuis,  no  etii  reiiqui  creditores,  nih  cum  vcnditoriscadem  con- 
ditioeft  qu.Tcxcerorum  credicoruro,vtdeomnium  fimuliure  &  ordinc  in 
cadem  difcuflionis  inftacia  difccptetur.  Pragmaticorum  autem  ientStia  eft, 
eic^  in  iudicido  &  cofulendo  etia  apud  periciorcs  recepcjilima,n6  eflc  co- 
eendum  vendicoremvcindi^ifi^f  iiiUbapc^^  recrouendicioncm.* 
&dpo(lcinumfi  malic  (cp;^r|t<^te|^ieD<Juiteo  l^pred£  vrgerc,  vc  rccro- 
amdaLMouentur exjp^jqin^fi^iij^^ ,  quin  ez  padb  de  letcoocndendgf 
co 
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rcsqualircanqf.illerKretroaendcre  teneaciu,(eJ  edi  m       vindicito  fal- 
t6  vulistx  eal*Aiili  Caftr.tr.iditionc  qu4  vulgo  interpretes  probare  Colct^ad 
l.jicHVcderet  D.de pig.a£t.lc.^o  veroaullin  dicerc  no  miniis  ralfam  efle  pra- 
gmaticoru  fentcntia, quim  hlfa &:  abfurda raiio  illa  cit q'ia  mouecur. Ac  de 
'  Cartrenlis  quide  opinione  quib.  racionibus  nobis  116  probcuir ,  (equcti  cap. 
diccmus;Sed  quod  ad  propolitam  quxllioncm  actincc  dico  fuperioribus  c6- 
iequenscilc  vcpriuilegium  mccr  cceditores  luc  paite  nullum  habere  de- 
bcac^qui  agicexpadbo  dc  rctroucndcndo.Si  cnim  non  niii  poironalcm  adkio- 
ncm  habet ,  camquc  non  ad  id  prxcise  vt  rcs  rccroucndaiur ,  (cd  ad  id  tan- 
liim  vtvclcontradlushdcs  impleatur  ,  vei  obeamnon  impletam  iJ  quod 
intcrcft  priftetur,cur  habcac  illc  plus  luris,  quam  fi  ad  id  duncaxat  qiiod  fua 
intcrcllecprxcifamhabercca^^tiuncm?  Scd  ccli  yendicori  adtio  compeceret 
cx  pa<5ko  prrcis^  ad  recrouendendum,cum  caincn  non  niii  perfonalis  qao- 
qucadVioillatucuracllcc,cur  aliam  vendicoris  huiusrationem  conrucua- 
muSjquam  cncccrorum  crcdicorijm  perfonalcm  duntaxat  aftioncm  habcn- 
tium.TolIec  forcalle  huius  acdicotis  fauor  aliquis  in  co  cflc  quod  eam  lem 
rcpofccrcc,quxaJiquandofuilIcc  fua.quimqucnon  aliccr  fticrac  vendicurus 
quam  libi  recroucndicum  illam  iri  fperallcc.PolIecque  rurfum  fauor  iJlein- 
duccrc  priuilegianiprarlacionisjvcincafalccm  re  vcndicor  hic  C3fcer;scre- 
ditoribusprarterrctur.Scd  vcut  ica  clIec,nih>lomagis  camcn  confequcns  fie- 
rct  quod  pr.igmacici  volunc non  elle  cogcndiim  eum  dc  iure  fuo  cum  cx- 
tcriscrcdicoribusin  difcuflionis  inftancia  difjiutarc.  Nihilenini  vetac  incer 
chirographarios  quoque  cicdicorcs  aliquos  cflc  priuilegaiiosquocum  po 
tior  caiiia  clle  dcbeac,liccc  ccmpore  finc  poftcriorcs  .Tiicum  namquc  cft,pri 
uilcgia  pcrfonalium  a^tionum  non  ex  cemporca-ftmiari,fcd  ex  cauHi  I.prmi' 
legut  31.  De bon.autor.tHdtc.poJf.vel venHnd.c\wou\odo  incer  c:cceras  caula  do 
tis,depofici,funcraria,&:alK^  nonnulJx  priuilcgium  habcie  cxjftinyancur. 
Scd  camcn  fi  verum  amamus,  ncc  ilJud  ad  miccj  poceft  vc  prr  Jationis  pi  iui- 
lcgium  habeacvcnditorqui  agitcxpa^ko  dc  ictoucndendo.  Nam  H  verum 
eft,quod  neque  pragtpaoci  ipli  diflfi  tentur,  vcnditorcm  qui  rei  a  fe  vcnditx 
pretium  confecutusnoncftjli  prctium  illud  pctat  ,  &:cum  c^Eteriscredictv 
ribusconcutrat.priuilcgium  nuIJum  habcic  ,  nec  li  in  rcm  ipfam  venditani 
agcrc  velit,quia  ncquc  tacitam  hvpothecam  vlJam  habcrc  inccJligatur  ,  nc- 
que  ciim  h.ibctcxpreil'am  ,  habcateciani  uis  prj:lacjonis)nquo  detcrioris 
conditionis  cft  quan]  qiii  pccumam  crcdidit  ad  cmcndum,  l.Ucet  y.C.^jHtpo- 
tior.in  ttgnor.htAeant.  quanto  minus  aut  hypocJiecx  cacitx  auc  priJationis 
ius  haDcrc  is  dcbcbic,  '^ui  &  vendidit      vendiiionis  pretium  colecutuscft, 
licec  vcndidcritfub  padlo  dc  rcttouendendo  ,  fi  poflea  nolit  cmptorrctro- 
uendcrc;  Hic  cfjim  vtiqne  mulco  miniis  mrii  habcc  in  rcm  vcnduani,  quam 
iscuiprcciumnondum  fucritfi^lucum  .*  qucmconftac  pollc  vcluc  caciupi- 
gnoris  iure  rcm  rcrinercdoncc  precium  foJuacur ,  ilHiiMusi^^.  ogerrt.de  4- 
flton.empt.   Ac  is  qui    vcnd  idic,  &  lam  cradidic,adc6quc  predum  con/ccii- 
tuscft  omncius  nonfoJum  dominjj,fcdcriam  pofteuionis  a  leabdicauit 
necproindc  auc  rccincndoauc  qua  alia  lationc  piofpiccrc  fibi  potcft  ,  prx- 
tcrquam  agcndo  ,  fi  vendidctitfubpa^^  dc  retroucndendo.  Quidvccbil 
emptorisbonaomnia  gencraJi  conuenrione  pignoris  venditori  lincobJiga- 
ta,&:  conlequcntcr  ca  ipfa  res  vcndita?  Non  potcft pignoris  conuendo  aliani 
adiouem  inducere  quam  hypothccanain,  &  quah  Scruianaiu ,  quain  poiio 
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mgeneralis  boiioriimdiTculIionis  inftantiacxerccri  nihilvetac,  cdmfitea  s 
3nltafiua  commums  credicorum  omnium  non  folum  chiraOESUiiufiorcnt  > 
fed  eciiLtn  h)r|>othecariorum.  S :d  an  faciec  h/pocheca  vc  in  ea  lakem  ce  prz* \ 

tQpun  fa&us  cft»ncf  abt  cam  qulLni  fibi  vmdasMiQceiiiiiHU  cauedc  Gbi  de"^ 
pignore  acqiie  iu  ius  mu'  acqiufiericnon  fiililm  in  rem^iedetiaiii  in  re  ipfa» 
vuleb  credinimeftprarfcrcnduni  edcnon  modbaliis  credicoribus,(edecit. 
cuilibec  empcori:ac  mulcbmagis  (i  cam  ip(am  rem  fpedalicer  pienori  acce. 
pericex  l.fi delntory.i.vh.  d  Je  diifrd^l.pignor,  Venlm  Ainc  ilU  loiig^  di(S. r 
milia ,  vt  ego  quidem  exillimo.Nam  cch  maxim^  vera  cllec  ca  fententiaquae 
pociorcm  vulc  clle  caufam  padionis  de  non  aUcnando  acccdcncc  vinculo 
ptgnocis  quam  alienacionis.dc  quo  alibi&feparacim  tradbandum  cric,lon« 
gocamen  incccaalio  didcrcpadbio  denon  alienando  a  paif^ione  Dcretro< 
uendendo ,  qox  ipfa  in  conccacium  De  alienando  eft.  Fadiins  enim  eft  vc , 
alienace  quis ptDliibeatar » ^uam  vc  alienaie  co^cur  ,  &  ios  auod  qois  dhii 
inteaatjicq^kaacieciaitic  »poceiitttbseftadinliiliaidanian«iiaiiipi7 
qoae  in  alium fieri  pofleCiqtt^m ad  eam  ab  inntto^  eRocquendam ,  qinaiioo 
iDag/svaleacalienacio»eopIeniorem&  liberioremcile  necedecft  in  alie- 
nacore  alienandi  faculcacem:PnMnde  padlum  de  cecroaendendo  camecft  ma^ 
ximd  adiandlamhabeacpignoris  conuentioncm  ,  nunquam  ftccrc  poteft 
quominus plenum  dominij  ius  tranfcat  in  emptorem  ,  &  confequentcr non 
prodell  vcndicon  ad  hocvcm  ipfam  rem  veiiditam  agcre  po/Iic  ad  ictro- 
uendicionemobtinendam.Nequecnim  rcs  ipfacft  qu«  retrouendcrc dcbet, 
{edpcrionaempcoris,  nec  quepiAdmodum  peccem  ip(am  incerdunificue 
valeac  iHicnacio»  nimirum  ciUnces  ipfaiaaa  eftinalienabilisfiaeperoaiir 
uencionem,due  qua  aliaratione:  ica  iimilicer  poOis  dicece  pec  Bemipuunnm^ 
ti  vcrecroucndiomnimododebeaC»aiiCqaod  adhuc  difficilius  cft,vcproceS^ 
croaenditababeacnr.  Siquidem  in  ceccoaendendo  fadbun  verfacur.  £i|o 
perfonz  Jn  non  alienando^non  &6bum,  in  quo ,  id  eft  vc  ne  quid  Hat ,  peno* 
namahquam  inceruenire  necefle  noneft  ,  pocdb^  fufiicece 
cem  ipiam  afHdac ,  &  inaiienabilem  ceddac.     : ;  :;v  -Irar  *J^^ki6|iiH4||| 
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MTsaPltCTVM  crroriAccft  veciils  quam  pragmaticoiil  no- 
ftrorum,nam  iusquo  paflim  hac  in  re  vtimuc ,  vt  cx  pa^o  dc 
rccrouendcndoagcrc  vcditor  pofllt,nd  tantiim  aduerfuscm- 
ptorcm,fedeciam  aduerfustertium  quShbec  pollellbrc  vcte-' 
ris  ftatuti  autontate  niticur,quo  idfpfum  diierc^  cofticucu  cft 
in  cap.ex&equcntibus  lib.z.  Scd  ftacuco  cauiam  dedicpcoculdubio  enorin* 
terprecum ,  quorum  plerifquc  vifiuneftbocipiunicx  «quii&madcveiiffi- 
na  ^Qi  tadone  dici  poHe.  Eidiqae  iencfndx  ancoc vulgb  laudacuc  Pauiiis 
Cafttenfisad  Lfi^mtnnimtv^D.  dlr/^Mr.4^.vbiquodlexattdepaAo 
inrerpoficoacredicgccpignusdiftrabenBe*  vcdcbitori  quandocunauc  prc' 
tium ofinenci  cmptoc  idcefticaece  teneretur;,  dandam  fcilicctdcbitori  a- 
^Vioncm  non  foK\m  pignoracitiam  aducrfus  crcditorem  vc  ccdat  ca  adionc 
quam  cx  pa<flo  fibi  qiuphit  contraempcorem ,  led  cciam  cx  pad^o  ipibaducr- 
ius  empcoccaiin  ta^am  a^oacmjaaeoquc  voicai  rci  viudicacioii^jidipfun^ 

prodoc. 
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proJactEiCaftrenils  .id  eum  cafum  qiio  quis  v^endiderit  fub  pa£bo  de>recru-' 
ueiid6do  earein  qua  poltmoduni  emptoc  in  aliu  alicnauerit,  iiue  ante,  iiur 
poll  obJatum  a  priore  vendicorcprctium.pofiecior  alieraciofada  elle  pro- 
pt^natur>  <|uaii  pa^i  dc  retcouendendo  ea  vis  &  potcftas  efle  debcat  vt vtil^ 
domini)  tranflaciot^  inducac,  in  eoouediffcrat  k  Iegccomillbria,&:  a  pa<5Vo 
addic^ionisindiem,quodcx  padisiliis  non  vtiie  duiuaxat/cd  ecia  diredVu 
dominium ipfo  lure&citravliamtraditioncm  transferatur,quia  tendunr, 
inquic  ilic,ad  concraAumrelbiueixiumexquo  dicedum  liiud  dominiufue 
rat  Cfanflacum.Neque  dubitatCaftrcniis,quin  aJicnatare  quacexpaAo  re-j 
troucndi  debuit  unta  pa^  vjsellc  dcbieatcoGtrafccurdumcmpiorc,quati 
contca  primum  futuia  erat  Ci  is  rem  non  alienallct,  propteiea  qutwi  non  po 
tuerit  alicnatio  fieci  nillcum  ruacaura,&  vt  vuigari  nollrorum  brocardjco 
iadlari  folet,refblutoiure  datoris  rofoiui  etii  neccflefitius  acccptoris /. /f.v 
ventgalt  fnndo ^\.DM pignor.l.debttcr  ^o.§.vI/.D.de pi^nor.a£l.Qvx  tota  ua 
diDononpiuta  ceic^  vcrba  contmctquimerrata.  Vt  mirandumlit  tanto 
pollerioruimntetprccum  fei^  omnium,adc6quc  fuprcmorum  tribunaiium 
appiaufu  receptam  eani  fujfl'e,nili  fortc  Tcjboniano  potiiis  quam  Callren^i 
autaiij  viiicxinterpretibus  fuccenfcndum  eft ,  qui  uncii  quidmei  ludicij 
cltjciegans  illud  Vipiani  refpoi-fum  quod  extac  in  dt^.l.fictim  venderety  tur- 
piter  tu.'dauit,adic«adefuo,vt  folet,intcgraiiiaclaufulaqu3e  vna  intcrpre- 
tes  ^cfcilit  ac  tot  erroribus  caulam  dedit.yr^^c^  *p/e dehtor aut  vindtcare  rem 
potertt  ant  tn fd^lnm  aClione  aduerfHs emptorem  Mgere.  Ncc  cnim  apud  nic  du- 
oiu  eft  quin  a  ccrtiflimis  &  notifljmis  iuris  regulis  ca  fcntctia  abiiorrcnry 
proindcque  Tnboniano  adfcribi  debeat,  non  Vlpiano.Piusputat  Caltren- 
(is,in  fpeciciliius  iegjs  vindicationem  quidatur  debicoti  contra  pignoris 
einptorem.nec  nifi  viilis  eft  in  periona  dcbitons  qui  pad^us  non  fujc.credi-' 
tori  ipii  acconmmodandi  clTc,vt  non  tantiim  ex  pa^Vo  agerc  po/Tit  aducrfus 
cmptotfi  pignorisfedetiampignusipfum  obiato  cmptori  prctio  /i  maiir, 
vindicarc.Qiiodliitaeft,non  abs  re  cum  eodemCaftrcnii  dicerc  ii  omnes 
poflinttcxtum  iiium  ciTe  iinguiare,  necaiiavlla  iuris  parte  ai  um  reperiii 
quoidipfum  probari  pofllt.Eteium  vt  hinc  noftca  incipiat  non  contraTri- 
bonianum,fed  contra  Caftrenleni  difputatiolna  de  ad:oneex  padodere- 
tioucndendo  contra  tertium  pofleflorem  dicemuscapitc  /equenti)  quisvn- 
quam  ex  prudentibus  dixit, creditori  quipignus  ritc  dillraxerit  fiioiure  6c 
tanquacreditor.compctei-epoflc  vindicatiojiem  aduerfus  emptorc.^Quid 
in  lurc  noftrocertius,quam  vindicationcm  non  nifi  domino  dari,^c  contra 
eum  qui  non  dominus  fit,  fcd  tantum  pollefl<ir?  Quid  vulgarius,  quam  crc- 
ditorem  dominum  non  eflc  ne  Cum  quidcm  cum  pignus  flbi  traditum  ac'- 
huc  polTidet  necduni  vendiditJ  Quaiu6  miniis  poft  fadam  a  fe  venditiont^ 
Quid  ruifum  ap«tius,quam  quod  tot  locis  fcriptum  eft  crcditotem  qui  pil 
gnus  fuoiurcdiftraxit  feruatis  il.ilcnnibus,iicct  pignorisdominus  non  hi« 
tit,dominium  transfeirc  in  emptorem?  Quo  admiflb,quid  iurispoteft  ha- 
bcreiile  ad  vindicandam  rcm  quam  ipfe  aljenaaerit  ?  kaquc  quamuis  vc- 
lum  crtct.quod  nos  contra  Tribonianum  mox  nc^abim us,  moram  faciente' 
emptorc  in  prctio  recipicndo  quod  a  debitorc  fecundum  creditoris  pa- 
ftjonem  oifcratur  ,dandam  ciredcbiiori  vindicationem  contracmptorem  ' 
nuiia  camcn  tatio  fut>cllct,at  nee  lationts  color  vllus  vt  cadcm  adio  accojit 
jpodaii  dcbccct  crcduou.  Nam  in  peilbiia  debitotis  poflit  (juis  difpuracc, 
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quodTriboiuanum  laas  incaiitum  &  imprudcntcm  lurcconfultumliillew 
pocuic,  oblaco  empLon  prctio  ii  id  emptoraccipcre  line  cauCa  reciifec^pcr- 
iiide  habendtim  clic  acii  vcnditiqimlla  fada  tuiilcr,  cilm  fidem  padboms  in 
veiidendo  adhibitx  implerc  cmptor  nolit,  ncc  ob  rd  mclioremc4tc  empio- 
ris  conditionem  opoctere  t^tjd  in  frangcnda  ^<fh  tiie  m-^probc  verietur. 
Acquiii  vendicionuliatada  cHot,nemodubic<jrccqujn  dcbitori  licciet  ob- 
Iacoprccioremfnamrecuperaro,ade6quc  cjuaii  lam  (iiblacopi^nonsvmoa 
lojfalccm  lecutaobllgnationcqujjloiutionu  vicc  ellcjx)llec,yinuicatc:qtt.a 
pignonsdoimnus  manct<ibbitxx-,ncq',  Mecb  dicer  piguu;sdarc  poteit  qium 
iicotemporc;quopignus'«lonll)caitUT(iomir4is  prop<jnatur,/.rMm  /orttj 
^yj.v/t.  D.Je ptgrur.MSU.^  <JUA  n^ndnm  tfuad  McuHr.D.<ie ptatior.  Ac  fiii- 
eequaiicilm  volcs  obmoram&  concuniaciam  emptotis  nolenrisimplere 
fidem  vcndicionis,pecindchabcndamclIe  vendicior.cm  acll  fa^z  nontu;!* 
fet  ( quod  tamen  nulla  arte  luiilifquc  machjnis.allequi  vnquam  poflis )  quid 
allud  ciHcics  niii  vcempcor  dominus  ampiiuselle  non  videacur  ,  quippe  qui 
pfgnuois  dommium  nec  nancifo  nec  recinero  libi  pocuic,  niti  ex  caufa  vendi- 
lJonis?Ac  non  iHud  aequ^  elfecerJs-^ccrcditor  ipfc  dommus  lam  cilc  intclli- 
gaturquianequedominuseLacanicvenditionem  :  alioqui  foia coruradus 
«ciblutioplus  turis  adlciTctyqu^m  antecontradum  habuilTct  is  m  cumsco- 
modum  ca  reioiucio  tierct,  quod  tamcn  neque  mris  racio  pacicur ,  neque i- 
pfum  quidem  rerolucion^  noincn.  Quid  enim  aiiud  cik  reloiui  concraclum 
quam  pio  non  fado  haben?  Cur  ergo  port  relblutam  culpa  emptoris  vcndi-: 
tioncm  quam  crcditor  ipic  fcccrit ,  dibimus  crcdicori  vir.dicationcm,quani  x 
nulla  ra(^a  vcnditionc non  eiret  habicurus;  Siquidem i.im  diximas ,  ad  dsdi 
vindicacionem  liue  dircdtam  liucvtilem  ,  non  illud  fblilm  reqiiiri  exparte 
pollellbris  vt  non  ht  dominus,(cd  etiam &c  potidimi^ m ex  partc  adoris  ,  vt  i 
le  dominum  probet.Sculca  igicurcil  raciocinacioiila  l^auii CalVrcfis,  vcqma  ^ 
vtiicm  pignoris  vindicationcmTribonianusdac  debitori  concra  emptoreini 
«adem  mulcb  magis  d.inda  iic  credicort ,  ciini  diticrntatcm  iuris  m  petibna 
debicorjs&:  creditoris  liiud  iriducac,  qubd-etii  poil  pignoris  vcnditionem 
titc  factam  ncucer  licdominus,  tamcn  veram  cU  deb;toretn  aliquando  fuif-  | 
fedominum,fciiicet  a  uc  venditioncm  ,  creditoiwi  vero  nunquam.  Fclcl-. 
licCaftrenfcm  quod  putauicvipdjc.itionerh  hancquam  dcbicori  Tnbonia- 
nus  accommodat,3ion  nili  cx  pcrlona  creditorjsqhi  padtus  fucrat ,  pollc  c6- 
petere,licut  ncc  iliim  in  fadtum  adVoncm,cuius  cai^cm  claufuia  meminic, 
quje  cum  nafcatur  ex  pado  lit  in  pcrfbnam  ,  proculdubio  dari  non  potcft 
debitoriqui  padus  noncft  nilicx  perfona  crcditoris  qui  pa^lus  fliit,  linc 
celfa  ca  tic,liue  non J^ac  fola  di ticrentia,qubd  qua:  ceflTa  ell  ,  diredia  eft  cum 
«xpcrfona  quoquectdcncis  exercencur:qux  vcrbccfTa  non  eft,ea  li  qualic 
qur  compecac  ,  non  nili  vcviisellcpoteft.  Etfane  fieri  nequii  vt  ex  aiterius 
ptfribnapol]icquisexerccrca<Iiionem  ,quam  aiius  illenon  hal>eat.  Scdne- 
gandum  eftquod  Caftrcntislupponitpro  vcro  ,  vindicacioncm  hancquam 
Tribonianus dat  dcbftori  concra  empcorem, dari  cx  pcrlbna  (?rcditoris.  Ita 
ffiini  fiet  vrnulio  prxtextu  poflis  candema^onem  acconimodnre  credi-j| 
lori.Sed  8c  illud  negandum  citquod  Tribojiianus  vult ,  vtiam  cum  Tnbo- 
riKino  ccitemus,dandamdcbiton  vindicationcm  aducrfuscmptorem,iin6  < 
ucquidem  a(fVioncm  in  fadKi  vtilem  line  ceflionc.  Na  quod  ad  vindicatio- 
ncm  pcrtinet^  iie  dcbitori  vliomodo        poffit  iiiud  omninoeft  inipedi- 
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mento,qupd,vtum  diximuscrcditore  pignus  vtilitcr  Ji(lrahcnte,icl  cfl:]  du 
nc  quicquani  fit  quod  prohibeat  aut  vitiec  di(lra(5l:onem ,  dominium  pi- 
gnoris  cianfic  in  empcorem  lic^t  crcditor  qui  alienauic  non  fuerit  dominus 
^A.Inflit.efHtb.alien.Uctt  vel non.l.qui  a  credttore  \%.C .de  difh.^ignor.  Inaudi- 
tij  verb  eii  vcvindicatiovlla  (lue  dircda,(iue  vtilis  aduerfus  dominu  detur, 
contra  quem  nec  Publicianadatur  nifi  certis  Q^{\hmJ.penult,D.  de  publtc.in 
rem  4^.quoniam  ad  inftar  vindicationis  eft.  Nec  polTis  dicere  pro  tuenda 
TribonianiinfcJtia,poteftatemconuentionis  faccrevt  pii;nus  quod  ven<ii- 
tum  fuit,oblatopoftca  per  dcbitorem  precio  pro  non  vendito  habeatur  :  vt 
infcras  pcrinde  igitur  dandam  dcbjion  vindjcationcm  pignoris  ,  acii  vendi- 
Cum  pignus  non  fiiillct.  Nunquam  cnim  videas  lureconfultos  cam  capere 
interpretationem  vt  fundusincmptus  fi.it ,  nifi  cnm  id  ipfum  in  conucntio- 
nemcxprcfljm  dedu^umeft,  vt  inlege  commifroria  ,  inpa^o  add .^tionis 
in  diem,aut  ctiam  m  fpccicl.y;  a  te.CAe paEl.im.empt.^  t  cndit,  At  padlio 
iUa  dc  qua  in  d././i cum  venderet;^\.  debitori  ,  quandocunque pretium  offe- 
ircnti  rem  rccipere  hceat ,  lonacalia&  diflimiliscft  ,  neceo  fpcdat  vt  ftin- 
.  dus  incmptus conftituatur  iph)  iurc  ,  fcd  tantum  c]uod  ad  vim  efted>um 
poftquam  conucntioni  {atisla£^um  crit,non  ant^.  Hoc  volo ,  non  polle  ficri 
vc  iuxtaconuentionisfbrmam  dcbitor  pretium  ofFcrcns  recipiat  a  crcdito- 
rc  rem  pignoratam ,  quin  res  illa  creditori  vendita  fiat inempta.  Nccellc e- 
nim  cft  vc  habcatur  pro  obijgata  ad  hoc  vc  pcr  debitorem  lui  poflTt.  Lui- 
tuf  (jquidem  pignus,non  res  vendita  ,  /.z.vbi  eft  fj^ecies  peielegas  Z>.  de pi- 
^n^.4<3.0bIigaLa  porri^  dici  non  poceft  in  manibus  cmpcorisquinet]uede 
pignorc conucnic ,nequeid  egitemendo  vtius  pignoris /cd  vcdommium 
llbiacquireret,quin  priils  jncmj  ta  conftituacur.  Scdhoc  contendofiem- 
ptor  conuentioni  iatisFacere  nolit,  fola  conuencionispoteftate  ficri  non  pof- 
le  vc  fundus  ilc  inemptus  ,  quia  cum  non  i\c  concepta  pacbo  fit :  feJ  iia  po- 
tius  vtdcmonftrata:  luupcrfbioa:  dcbitorisSc  emptoris  ,  crcdendum  eft  id 
potiusadkumcfle  ,  vtcmptorispeiionacxpadloobljgarccur  ,  quamvtrcs 
ipfavcnditaafficeretur.  Pr^fcrtim  ciim  caufa  pignoris  nihil  commime  ha- 
bcatcum  iurcdominij.Necquicquam  vctet  amilToper  dcbitorem  dominio 
fupereflecreditori  ius  ^\p\ouSyl.\.D.depignor.  Qiudni  ergo  illud  quoque 
fimiliter  admitccmus,  vc  eciamli  dcbitor  amilcrit  dominium  pignoris  vtili- 
ter  fliftradjjius  tamen  habcat  rei  recuperancfa'  oblato  cmptori  prctio  ,  ac/i 
pignoris  tantum  non  ctiam  v  t dominij  lurc emptor  eam  rcm  pofllJerct?  Et/i 
t.iim  npncl^inpoteftatccontrahentium  faceie,vtdominium  autacquira- 
curautamittaturnificcrtismodis  iureciuili  conftitutis  ,  nihil  tamen  pro- 
.hjbtc quominOs  isetiamqui  dominus  eftpaftjonc  (e obliget ad ea  facien- 
da,qux  li  dominus  noi}  cflet,  faccre  tc  pollet  &  deberct.  Porrb  intcr  modos 
amitccndidominij,no'nilleeft,ilconuencionicum  ciim  dominium  acqui- 
icbatur,interpofitJC  fatisfadum  non  flicrit,nifi  cum  illudctiam  conuenit  vt 
ob  non  implcti  conuetion^  domiau  quod  alioqui  cx  cotra^u  fccuiaq;  tra- 
4itionc  tr^ilatu  ellet  pro  no  tranflato  habeatur  :quo  cafu  non  t4  id  a^itur  vt 
dominiu  emptori  quxlituamittatur  ,quam  vti  nevllo  tempore  quxfitu  efTc 
incclligacur.Ec  h«c  quidcm  quod  ad  vindicationcm  pcrtjnet,vtappareac  nul- 
.  lomodo  polTe  eam  compeccrc  debitcri  poft  fe^in  a  crcditorepignorjsdi-. 
ftradionem,  liccc  conucncric  vt  liccrct  debitori  eam  rcm  recipere  prcuo 
^iMiidocuntjuc  pcr  cum  rcftituto.  Quod  veiu  ad  a^oncui  in  fadum  pcid  • 
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ijccxquc  difficile  eft,vt  dari  polHcdcbicori  qai  non  concraxic ,  aducrrLiscin. 
pcoicm  qui  ct^ Jicon  foli  piomifecic.   Ncgue  cnim  ratio  iuris  p Jticur  vt ex 
conueinione  nafcatur  adio  in  perfbnam  buore  eius  qui  conuentio:.em  nul- 
Iamincerpofueric,CLim  peifonalcsoMigaiiones&:  adiones  e\eo  a-lbmdtur, 
qivji  licuti  compecuiit  cxcontraclu  vel  quaU,autex  del  do  \'el  quali,  iianc 
que  aJuerfus  aLum  mducuntur ,  quam  cjui  vel  co/.tiaxctit  r.uc  quau , vd  Jc- 
liquciu  auc  quali,ni5que  rurfus  aliis  prolunt  quam  cum  qn.bus  contraiaum, 
aducrfjsquQS  deiictum  c.immilfum  elt.  Ecvcrb  li  uisitacllctvcnulla 
quoque  inceruenien;c  ceiTione  danda  clTcc  debicori  aut  vindicauo  aut  a- 
tlioin  factum  adueifus  emptorcm  ,  nihil  prorfus  dcbitoris  inccrcllcc  ficri 
fibi  a  crcdicorc  ccIfionen\ ,  nifi  fort^  ad  hoc  vt  dilcdam  poiius  quam  vdIc 
adlionem  excrccie  polfcc.  Difticihus  cnim crtjanCA^t  ita  dixenm  jimpoflibi- 
hus,  vtex  pa£ko  creditoi is  diredlam  aiiiionem  .hab..ac  dcbitor  fine  ccflioiie 
qaam  vc  vtilcin.  Scd  pra^ter  id  quod  Tr:b(iniano  iuns  ratioi.cm  omnino 
iicghgcnti  tam  fac;le  fuic diredam  atquc  vtilcHi  adionem  cciam  finc ceflio- 
«c  dcb.cori  accommodare  ( naiii  nequc  cxprimic  an  adbio  ifla  jn  fadVum  qu4 
daii  vulc  dcbicori  dirccta  /it  an  vcdis . )  Hlud  ctiam  conft.u  vtilcm  adionem 
eiufdcmcftcdus  &  potcllatis  clfe  cuiuscffct  diredba,idc6qiic  ncc  quiccjuam 
incercllc  a^Voris  direiflanc  an  vcili  a^l^kionc  cxpcriatur,  /.  aUio  47.  Z>.  dene^ot. 
geflAc  cuius  fmcentia  fciipllmus  lth,yCor:ic6lMrarHmyC\\vx\<\\.\c  fim-.Iicerlocii 
Triboniani  iion  Pauli  magnacx  parce  cllcdocuimuS  Quod  fiadmictas  ni- 
liil  prorfus  inceielle  dcbitoris  habcrc  cdlioncm  ,  infcram  llatim ,  ncc igitiir 
dandam  illi  adhonem  pigi^oiatitiam  aduerfufs  acditoiem  vt  ciufmodi  a- 
Aioneccderecompcllatur.  Nam  qucmadmodum  au  iicndus  noncrtcicdi- 
tor  qui  debitori  prxllari  nolit  id  quod  fmc  vUodifpcndio  fuo  praftarcpf 
(it,  vtait  lex  incredttore      D.  euill.  ita  ncque  mquictandus  pro  ea  ccf- 
(ioncfaciendaquaedcbitori  neceflaria  non  fit.  Eftcnim  id  pcrpctuum  vtei 
cuius  niliil  omnino  inteieft,  adio  nulla ,  at  ne  quidcm  exceptio  dari  debeat, 
nili  cum  agicur  ad  pcenam  conuencionalem.  /.  5.  D.de  verb.ohltg.l.tUe  aijno 
i^.§.fide  tejlarmento.vbi  Alex,  D.  ad S.C.  Trebeli  Ihailertim  ver6in  adlionc 
pignoraticiacertum  ius  illud  ell ,  vtci  cuius  nihil  jntcreft  nunqu.ira  dctnr 
Laltenu  res  io.§.vlt.(^ paff.  D.de pignor.ail.  Qu^  de  caufa  ncc  illud  malc  quis 
fortaflc  tentaueric,quod  Vlpianus  fcribit  in  fpccic  d.l.fi  citmvenderet^  ceneri 
credicorem  pignoracicia ,  vc  adlioncm  cx  vcndico  quam  aduerfus  pignods 
cmpcorcm  habec  praeftct  dcbitorr ,  co  demum  cafu  vcrum  cfle  quo  crcditor 
non  fuo  iute ,  aut  minilsric^  pignus  vendidcric ,  puta  fi  intcr  euni  8^'  debitft- 
'rem  conuencrat  ne  pollct  vendcrc  ,  auc  li  nulla  Henuntiarionv 
venditio  illi  fa6ka  lit.  Alioqui enim  difficilc  cil  vt  quicquam  \v 
beatintcrclle  debitoris  obvcnditum  amiifiimque  pignus  qufxi  i. 
Gtwm  eft ,  aut  vt  conueniri  poflit  crcditor  ob  fadum  id  quo  J  (Jfc  iui*.  1  r*- 
"cere  pocuit  &:  legicimc  fecit,nili  rclpondcas  quod  vcriflTmum  fanc  eft.  lrni> 
vero  teneriomni  cafu  crcditorcm  adioncpignoratitia ,  vt  huiufmodi  a(SHo- 
ne  cedat ,  non  quali  dolomalo  vcrfatuslitin  repignorata,  quomodoiiftl 
conuenillet  de  non  diftrahcndo  pignorc,  vcl  cadiftra<ftio  mimis  follcniuttt 
fa^Cta  fuilletjfcd  potii\s  cx xquitateilla  quam  idcm  Vlpianus  nofter  c5cojHrfc 
'  commcndac  in  diB.  l.in  creditcre.t^^.  D.  deeuifl.  qux  cradac  fimiiitcr  decrc- 
(litotc,&:  pignoratitia  a£Vionc ,  lic^t  ad  aliam  quam  ad  propofitam  fpccicm 
;iCCommodat^,C«»  mw,inquit  ille,w«  ai^um  videinfur,  vei  hoc/a/temcofe- 
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tmptore  tfiiodjinc  d/ffendto  crtditortsfHturH  eff?  Nilui  cruiii  vctat  pigiio-! 
catici^in  a<fboiicin  ficut  cx  dmerhs  caaUs.ita $c  ad  .lias  atquc  alias  pi^lkatio- 
nes  eompctcrcEUque  h^c  fcnteiKJa  conucnicntioc  Vlp;aiu  verbis,  qiur  func 
gcncralia  ad  omncm  cafiim  ijuo  pignoris  vendido  per  crcditoiem  tadVa  eft, 
non  ad  hanc  aut  ad  ilJani  fadi  rpecicm  coangultata.Et  fane  ciim  ciedjtorem 
in  ce  pignorata  bonam  Hdem  prxlUre  oporteat ,  qua  ttonte  poflit  ilie  recu- 
farequominus  in  debitorem  transterat  commodu  pad:ionis ,  quam  ilic  ip/e 
interpolitam  voluerit  fauore  debitoris,&  ex qua  nulluni  ipfc  proprium  con-'* 
modum  fperare  vnquam  poflii ?  Ulud  planc cxcorquere  volumus,  non poflp^ 
expa<5locreditoiisagere  dcbiiorem  contra  eniptorem  fiue  diteda  liucvti- 
li  vindicationc  aut  in  fadVum  adiione ,  citra  ceflionem ,  ciim  ob  iioc  ipfum 
habeat  adlioncm  pignoratitiam  contra  creditorcm ,  vt  ccdac  adlionc  ex  vcn- 
dito,  quod  eam  habcrc  fua  interfit.  Neque  cnim,  vt  diximus,  quicquam  cius 
intcrcllct  ii  adioncm  aliquam  cxproprio  iurcpropnaquepcrfona  haherc 
pollet.  Non  valdcabfimilc  ciufdcmTribonianifaanusiliudeft,quod  in/. 
^utdamio-D.adS.C.  VeUeian.  corrupto Panli  rclponfo dat illca^ioncm  n6 
folum  in  pcrfoiiam  aductfuscum  cum  quo  a<5bor  non  contraxcrat,fcd  ct  am 
in  rem  &  nypochccari^  pro  rebus  non  obligatis.  Efle  enim  cotam  iilam  fen- 
ccnti.im  Tciboiiiani  non  Pauii  docuinius  in  noftris  Coiiicdiu:arum  hbris. 
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T>e  atime  ex pA^o  de  retrouendendo  contra  tertiHmpoJfeJforem. 

Rrok  e  illointerpretum  refutato  circa  fpcciem,&  (cntcntia 
l.jicum  vende/et  i^.D.de pignor.aif.Qiim  intcr  crcditorS  &:  em 
■ptorcm  pignoris  conueni  t,i5c!  dcbitori  quandocunque  Iiccac 
oblato debito  cum  acceflionibus  rcm  obligatam  rccupcrare, 
aliusrcfutandusrupercftjcircaadVionem  quam  pragmaiici  no 
ipolt  interpretes  dati  voluntcx  p.a<5VoderctroucndcndocontratcrLJum 
{>oJlc{forcm.  In  quo  tamen  ,vi  iam  fiipcrioris  capiti^  initiofumprarfctus, 
^ragmaticorum  uoftrorum  crror  inculpatus  eft  ,  qiios  ftatuu  autoritas  cogic 
ica  lentire  Sc  iudicarc.  Q}^id  enim  ahud  faccrc  pouint  in  ca  re  qua-  ccrtu  uis 
habcat  &  conftitntu.'*  Scd  non  pcrtnde  cxcufindi  funtintcrprctcs,quoru  er- 
ror  ftatuto  caufam  proculdubiodcdit.  Neautem  ca  rcpctamus.qusproxi- 
m8  contra  Tribonianum  &  Caftrcnfem  djfpuiauimus  de  fpecic  &  fcntcntia 
J./.fi cum venderet, nunc  id  taiatum  agimus,vt probcmus ctiamfi maxin  ^  vc- 
ra  cilcnt ea  omnia  qux  Tribonianusco  loco  aducrfusiationcm  iuris  cftidit, 
ouod  pcrtinet  ad  pa^onem  ill4  inter  ccditoiem  &  cmptor^  ,.vt  ex  eiufmc^-" 
di  padhonc  competai  dcbitori  adtio  contra  cn)ptor6  ,  non  idcm  tamen  iiirrs 
conftjtuendum  wrc  in  dada  adtione  iiuc  in  rcm,fiuc  in  pcrfbnam  cx  paiffo  dc 
fctcouendcndo  aducrfiis  tcrtium  poflcilorcni.  Larga  nSqueintcrhiuufirodi 
Conucnciones  diffcrchtia  cft,fiuc  racioni  ineundi  /pcdcs  fiuc  vtriufq.  vim  & 
efledlufiT.  ConucntioilTa  qi«  6t  inccrcrcditorc  pigrus  diftrahcte&cmptd 
jcfijvt  liccat  debicori  r^  rccipcrc  quadocu<|^  prctiu  oftcrcrci,n6  cancijm  pcr/c^ 
Ii4  emptoris  afficcrc  vidctur,fedctia  pcre  rf  ipfa^vt  qua:  per  v6ditio;^ft  a  ctc- 
cliv>7C  iurc  tadaficaticr.au  cftvt  nullumte  verafiiperlicvincuiu  pignonV, 
^uippc  q4  &  ipfius  v^diiiouis  poteftatc ,  Sc  ptctij  folutionc  exciu^m  fuci^c 
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peiii  de  tamen  habeacur  acli  mancrec  adhuc  obhgata.Quomocio  cnim  fieii 
pofTicvceiusrecupeiandjEiusraluuhabcatclcb.cor  ,niliht)c  colouc  &  piar- 
textu  qa6d  alqua  .doeain  obl.g.^ucrjt/.Nam  vt  proximo  capitc  djcebamus 
CKl.i.DJeptgnor.a^A^ondiaiiii\\iiios  vcndiziScdcidem\m  quarpigno 
ri  fu  t  obligaia.Poirb  qua;  ia  riti  rcdcq>  vendica  cft  non  pri  us  vjderi  potcft 
in  prillinam  obligacioncm  recidrlFe ,  qm^m  ctfc^u  ipfo  fien  cocpciic  mem- 
pta,aut  falccm  fic  habenda acfi  nunquam  per  crcdicoccm  vendica  fmllec  vcl 
aclicredicorpignorisruiduncaxacnon  ctiam  dominij  ius  vcdidillcc.Qnali 
eeadioincer  credicorcm  &  emptoretp  vteodemiurc  cllec  fes  illapencsem 
pcorem  quo  erat  penes  creditorcm,>Ton  equidem  raf.onc  dominij  quod  v- 
tiqae,pervenditio:iem  rittjfadam  in  cmptorem  tranflatom  cire  ntgauno 
poccll,(ed  qaod  ad  ius  luendi  pei tinct,vc  debicori  faluum  clVci.  Ezl\  eim\ 
conuencionaEcratisalienavidecur  a  nacura  veiidicio  iispcr  quam  dommiu 
fecuca  fciliccc  cradicionc  transfeiacur,accamcn  iam  fa-pius  monuimus,con- 
uencioncsomncs,quJjincradicionibus&:  alicnauonibus  rerum  auhibcn- 
tur.fcruandasc(re,etiam  easquar  alioqui  non  valcrciTt  tradttiontimi.D, 
dcpaSl.Letfunih  \y .v> .de  fnrutt .l.vendttor  lyD.comun.prtdAi  cuminccrem- 
pcorem  &  vendicorcm  conucnit  vt  eandem  rcm  vendicori  quandocunque 
auc  incra  cerca  cempora  prccium  rcfticucnci  recrouendere  cmpcorcm  opor» 
teacneque  formula  Dcque  poccftas  conuencionis  facic,vt  rcs  i^ifa  aliirdia  di- 
ci  pofllc,inempcaqae  haberi  debeat ,  ne  quidem  vi  ipfa  &  effc(5tu.  Id  enim 
tantiim  .igitur  huiufmodi  pa(f^o,  vc  empcoris  pcrfona  obligetui-  ad  recro- 
ucndendum  ,ac  pioindc  vccanc6  magisveudicio  prior  fubliftatnccfclolua 
tur  ,  auc pro  refoliica  habcacur,qucmadmodu  laciiis  a  nobis  in  fupeiioribus 
difpucaiu  cft.Proinde  nullo  iuris  colorc  defcndi  poccft  quod  CaiUenfis  ai- 
didic 3idd./.ftCHm vedcret,cx paao dc rccrou6dendo induci  vcilcm  dominij 
tranflacionem.Qunmodoenim  inducerccur  ex  padlo  dc  reciouendendo 
quxnecinducipollet  cx  ipfa  retrouenditionc  nififtcuta  ttaditione?Id  e- 
nim  eftquod  touesdiximus,traditionibusnon  nudis  conucntionibus  do- 
nnnia rerum  transferri  ex  l.tradittombtis  zo.C.de  patl.   Nec  fimile  cft  quod 
tradat  ille  dc  lege  commiiroria  aut  de  pado  addidfonis  in  dic,ex  quibus, 
inquitipfe,dire6lum  quoque  dominium  ipfo  iure|cransFcrcur.Quafi  paftio- 
nis  de  cetrouendeiido  niinor  potcftas  in  eo  tantum  elfc  dcbeat,qubd  per  ea 
non  diredtum  fed  vtile  dunraxatdominium  transferatur.    Nam  legis  com- 
miirocia:  icemque  pafti  quo  res  addicicurin  diem,poteftas  illa  cft:  vt  vendi- 
tioalioqui  pura&:  perfedarefoluatur  fub  condicionc ,  &:  auidcm  ipfoiurc 
Vnde  illud  eciam  fic  vc  dominium  nuquam  a  vendicorc  abfceflilTc  .incclliga- 
tucjdeficicnce  fciliccc  ciculo  vcndicionisquifolus  facerc  pocerac  ne  cradido 
nuda  videridcbccec.l(queir.:erprecum  fanc  omnium  vulgaris  crroreft,cxi- 
ftimanciumclauful.e,vcv6cant,refoIuciua!concradus  vim  illaineirc  vc  do- 
minium  craasferacipfoiure',ciim  camendicerc  pouusdet)uerinc  claufulas 
huiufinodirefolucoriasfaccrc  nc  dominium  vnquam  acquificuni  videatur 
cxconcraaurcfoluto,quodalioquiin  eo  erat  ,  vt  non  cam  acquirendum 
quam acquifitum  iam  clfct.    5unt  auccm  hacc  longc  d  ff jrencia.pcefcrtmi 
quodadinfticutamdifputationem  pcrtinet,dominium  tranfiprn  ab  cmpto 
re  m  vcnditorcm  ,&  dominium  a  venditorc  nuquam  abfceflfiflc .  Non  enifn 
cfficcfe  vnquampoflisvt  ab  cmptorc  tranfcat  in  venditoremdominium 
ijuod  nunqaa  emptotis  fuiflc  inLcIiigatuc.Atquilcx  cOmifloria,pa(iKuing; 
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aJdiftionisindiem  facicvc  cxiflcnte  condicionc  Kundus  fiac  inemptus  ,  L 
dcoque  in  vcndicoiisdominio{emp>crmanlilk"cxjftimetur.  Taiicumigicar 
abeftn  indacinc  h.TpaiVioi^esdirtcHnidominij  trannaoorem  ,  vtimtivc- 
ih  impcdi.inc  ncficm  potdlatc  emptoiis  dominiumaat  ducdiuni  autv- 
tile  transFeiTC  ne qui^iem  per  ciaditioiiem.  C^o  enim  luie pollit  transtcirc 
domiiiium,cjuod  nunquam  lubncrit?  At  perpadtuni  deretroucnJendo  non 
rcfoluitur  vcnditio  prior  vt  dominiu  nnnquam  in  empcorcm  trarflatu  vi- 
dcatufjfcd  poftcrioris  extorquend.euis  acquiruur  acCtioncpcilonali  ex  con- 
tra<5tu  in  cam  rem  comparata.  Cui  coiilequcns  ell,vt  ca  r  •  qux  ex  padlo  re- 
crouendi  debuit,mediotemporealienaca  miecundum  emptorcm  tranf- 
lata  non  pofTit  vlla  ratione  competcie  vii-:dicatio,liueduet>a,liue  vcilis  vcn- 
ditori  pnmo.iduerrusrccundumemptorem  quam  nechabevc  pollctaduer' 
fus  primum,  nec  primus  qucque  contra  fecurdum  ,  /.  c»m  precibus  4.  C.  de 
rer.permHt.  Ncciltaetiam  diftintbocurandacflquam  a  plerifque  piobacom 
vidco  vtCaftrenfis  fcncentiam  temperent.  An  iecuiKla  vcndit:o  facla lit  ante 
mord  aprimocmptorc  in  rctrouendendoadmillam  ,an  poll  moram ,  quali 
fiiciliiisnoccaruqukm  illo  dmda  lltadtio  primo  venditori  contra  fecundii 
cmptorcm.  Vcroque  enim  cafu  vcrum  ell ,  crarnacumellc  dominium  ^  pri- 
nio  vcndicorc  in  primum  cmptorem  ,ruilumquea  piimo  emptoie  i!i  fe- 
cundam  ,ncca  fccundoemptore.idprimum  vcnditoicm  vnquam  rcdnlfe: 
nec  proindc  ci  qui  dominus non  fit  competere  pollc  v>ndjcationcm.  N.?- 
quccnim  mora,adc6quenecdolus,eius  ,  qui  rcm  cx  pa(tl:oietioueiidciede- 
Duitjfacere  potcil,  vt  &:  retroucnditio&:  retrotraditio  ,  quam  vcran;quc  in- 
terucniic  necclfefuit  ad  dominium  in  primii  venditore  iransfcieijdum  .  pro 
fa<fia  impLiaquehabcatur.Itaquc  liuc  morapnn  i  eii  pcons  aliqua  mtcruc- 
nenCjliCif  Pullaji-^emomniT^oiuvjselt,  i.cctanfim  qiioJad  vindicationcm 
artinet,fcJ  eciam  quod  ad  adlionc  .n  perCj.ian . ,  qna:  iHinqiia  cci  cc  fcqnitur 
fingularcm  f  ic  edoien t  lt. D.de cctitr.empt.  1. 1 .      heres.  D.  ad S.  C,  Tre- 


IftU*  Moranamquc  vnius  cl^hcere  nequ<t  vt  cor^trattus  a  peifbnaeius  cum 
quO  initusell  in  perfbna  alcoriDs  trarsieracur.  Evgoneqwe  ilhid  facict  vt  per^ 
(onalis  obligatio ,  quar  pnmu  eir.pcoie  oblhinxic  ad  iecundu  emptorcm  eo- 


dc  vinculoobllringendiiexten^  atur.  Curenim  noceatfccudoemptori  nio- 
ra fui  venditoris, cia  etiili  venditor  illc  eande  re  retroueiuiidillet  primo  ven- 
ditori,nccdum  tamcn  tradjdifTet ,  potior  incaufa  dominij  haberetur  fccun- 
dus  empcor  cui  priori  traciica  rcs  fu  llec  ex  reg.vu/g.  l.  tjuottes  ij.  C.  derei  z>m- 
dicat»  Nemo  auce  dixeiic  plus  luris  h.ibere  debcre  pcimu  venditorc  ob  mo- 
rS  a  primocmpcore  in  retrouendcndo  comillam  ,  qua  fi  retroucnditio  ip/a 
facbaellet.  IS  vero  quod  id^  Cadrenfisobiicit  alienatione  fieri  no  polle  ,  ni 
fi  cu  fua  caufa  exl.alienatto  6-j.D.de contr.empt.  ( quaf  etia  ftatuti  noibi  r.atio 
exprefla  eft)  alienius  eft  quam  vt  iutc  moucre  qucqua  poflit.Na  vt  djocuimus 
in  Decad--/'  error.T,.tnfin.  dcbetregulailla  intelligi  de  eademu  caufaqua?rc 
ipfaiT»  afl^.ciac  ,  vc  putafi  res  fuitobligataautlegatafub  conditioneantea- 
iienatione.  Atqui  padu  de  rctrouendendo  no  r6  ipfam  afiicit ,  led  perlbnom 
cmptoris.Quod  nos  nondu  pcrceperamus,cu  dtSf.eiror.^.  icribebamus ,  Pol- 
fe  accomodaiu  exemplu  dari  ad  d  l.ahenatioy  de  re  qux  vcndita  ellct  ca  legc 
vtretrouenderetur.  Fallebkque  nos  proculdubio  quod  Tnbonianusde 
fuo  adJidit  ad  Vlpianu  in  dtEl.l.fiCHm  venderez ,  Pauliq  ic  Caftrenlls  autori- 
Us  &  interprcutio  ad  eulocu.  Alioqui  polTis  cadc  r.ti.oi  e  c6cluderc,li  ca- 
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dSicspluribus  repaiatim,&quod  cft  confcqucns  diuci  lis  tcmporibusven* 
dita  (k,pra:fercnduin  fcmperpriorficn  ptor6  ,  quamuispoKcrioiipriiistra- 
dita  piop(^na[ur,quonia  ni  ea  caufa  fuit  respcnes  vendicoi6  poft  pnmam  & 
ance  fccundam  venditionfi  vc  eam  vendicor  iradcre  ptimo  empcon  deberct, 
&:,vtdicani  generaln\s,fire6VaelIet  hiec  ratiocinauo ,  (cmperobligatioper- 
fonaLs  lequeretur  lingularc  fuccelfore,quod  tamen  quam  ralfum  lit,nec  ira- 
peritiores  quidcm  pragmacici  ignorant.  Nunqua  ctia  locus  ellet  edj£koPrx- 
coris  de  aiicnatione  iudicij  mutandi  caufafadta,  cui  locu  facit  iblailla  ratio, 
quod  durior  plciuque  conllituatui  adtons  conditio  ex  peifona  cius  in  quem 
iadaeli  alienatio,quam  futura  cllct  r.ulla  fatiaaljcnaticne,Ai./.5.§.i.(f'/'*/ 
ilUtt.de  aUen.iudic.mut.caHf  fa^l .  itquc  incpcacft  ratio  illa  Caftrcnfisqu6<i 
rcfoluto  lure  datoris,rcfoluatur  ctiam  ius  acccptoris/*  vul^.  IJexvtCltg^. 
31.  D.de pigmr.l.dehttor  40.$.  vlt.  de  pt^n.  ad.  Supponit  enim  pro  vero  quod 
nos  fallifTimu  cire  docuimus,  pa(fti  dc  retioucndcnco  potcltatem  illamclSr 
vtcontradlamvenditionemrelbluat,  cxcmplolegis  con.millorix  auiaddi- 
dlionisin  diem.   Imbvcro  nouampotius  vendcndi  obligationcm  iiiducit, 
qu<r  res  a  caufa  refolutionis  contradkus  omnir.o  abhorrct  ,  cjque  ex  diam^ 
tro  aducrfatui  li  lurcconlulto  credimus  in  /.ah  empttonej<).  tn fin.  D.  depdS- 
Cumquc  pnnii  cmpcons  ius  illud  fuerit  qucxl  rci  vcnditar  plcnum  domi- 
nium  libi  acquiiiit  ,  hcri  cercc nequit  vc ius iplius  alitcr  rcfolutum  vjdeatur, 
quam  li  nunqua  dominus  fuille  credacur,  quod  tamcn  pcr  folum  paduni  dc 
recrouendcndo  hcri  nequit  ,  cumnecaliter  pollic  vtilis  retroucnditioficri, 
quam  fi  priorvenditio  ceneat  ,  &  fubfiftat.  Etquanuisfccutarctroucnditio- 
neitemque  rctrotraditionc  dominus  iterum  natisiple  qui  lam  antca  fue- 
rat,aliud  tamen  dominium  eftjalia  acquiiitio  dominij ,  alia  caufa  domimj  ac 
quirendi:  quorum  omniu  mhil  dici  polfct  li  potcftatc  folius  pafti  de  retro- 
ucrtdei  dopriorvcndiuorcfoluta  dicerctur.   lllud  magisad  remfacerevi- 
dctur  ,  quod  a  ftatuti  conditoribus  non  infiibtiliter  cautum  eft,vtei  quicx 
pado  dc  retroucndcndo  fe  obligauit^alienatio cius  rci  prohjbcatur.  Certum 
cnim  eft  prohibitioncm  legis  faccrc  nc  dominium  transfeiTi  poHit  in  fecun- 
dum  cmptoti,ncve  plus  iuris  habere  fecundusemptor  polTitjquam  prjiims, 
Lvi. C.de  reb.alten.non  altenand.Quz  ratione  monuimus  \n  fiipcrioribus  pru- 
deiner  faccre  cos,  qui  venduntfub  padVode  rctrouendendo,  lipcr  conucn- 
tionem  libiprorpiciantneresjllapoflitalicnari  ,  vtnonalio  iurc  poflitres 
clle  pencs  fccunou  cmptorem,quam  quo  pencs  primum  futura  cnct.Scd  la- 
men  quantumuis  prohibita  fit  alienatio ,  liuc  a  lege,(iuc  ab  hominc,ficri  cer- 
ic  nuflomodo  potcft  vt  eo  magis  dari  pofllt  contia  tertium  poilcflbrem  vin- 
dicatio  primo  vcnditori  qui  dominus  amplius  non  fit,  autadlio  in  pcrfbnam 
aduerfus  eum  cum  quo  non  contraxcrit ,  obftantibus  ferriper  iifdem  luns te- 
guhs,  quT  obftarcnc  fi  fecunda  venditio  Iicitc  fada  proponcrctur.  Nec  faii 
quicqua  cft  quod  vtilc  faccre  poflit  hanc  ad^ionem  quam  ftatutum  dat  pn- 
mo  vendiiori  concra  tcrtium  pollcllbrem ,  prastcrquam  iplius  ftatuu  autoti- 
tas,  idcoque  non  mal^quis  dixcriteflehanc  condi^onem  cx  legc&coTi- 
ftitutionc  principali ,  l.i.D.dt  condtR.ex  leg.  Nili  qu6d  cAm  condi(^ioncs  o- 
mnes  linc  Itri^  luris ,  ciufHcm  tamcn  ftacuti  authontate  ht  vt  adbio  hxc  quz 
contra  tertium  pollclforf  datur  ,perindc  fit  bonsc  fidei ,  acfi  contra  primum 
cmpiort  exerceretur,eafdemq',  habeat  prsftationes.  Sed  &  cod6  ftatuto  con- 
ua  iuris  lacione  fa^hi  cft  vcexpadlode  letrouendendo  habeac  primusver- 
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ditor  a£b;oncm  in  rem  ctiam  contra  teitium  polleiroiem,  quam  alioquiiioii 
ellet  habicurusjiicquidc  contt.i  primum  emptoicm :  vtiqae  ta  piimusqu^m 
/cciindusemptorcogiprTciidpofntad  retrouendcndum  ,  quod  cxiurisra- 
tionc,vt  p  obauimus,vtiqiJcdmciriini  clVwt.Ncc  iliadcinquc  diftindi  o  a  no- 
bisprobari  potclt  ,quam  nonnuili  pro^aiit,an  fccunduscmpiorpadu  illnd 
derctroucr.dcndocu  prmio  cmptorc  injtum  fciucru  an  ignoraucrjt.  Quid 
enim  communc  habct  iUius  fcicntia  cum  iurc  dominij  aiitadlionispcrfbna 
lis.^Au  co  miiuU  vcrum  cft  tia-  .flacum  elle  a  pnnio  vcnditoiedomij;iam,pa- 
^iimq;  dc  rccrouciidcndo  cu  ptnno  emptorc  lolo  mtercefline  ?  Pci  t  nct  illa 
diftinAioad  caufam rcrtitucionis,&:  qu;Jc  iiiinoLu  duntaxac ,  fccundunjei 
icnccntiam&intcrprctationcqua-anobisaIIataertincrr«r  i.t  CTl-  Dcc.j. 
vndcpcti  volumus  alia  multa  qux  huc  cranf.itbi  pollcnc. 
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DECAS  VIGESIMA  TERTIA. 

ERROR  I. 

X)efaS}a  per  emptorem  opptgnorattone  ret  empufuh  paHq  de  retrouendendo. 

s  T  hicpragmacicorum  &:  intcrprctum  noftrorum  error  con- 
fcqucnsjfupcrioribus  proximaDccadc  confucacis.  Na  queni- 
idinodum  pucanc  illi  ius  calc  cile,  vt  ex  pa(^o  de  reciouend^- 
do  nalcatur  a€do  non  Iblu  concra  pnmu  cmptor6  ,  fcd  ctiaih 
contra  icrcium  qucmlibccpodcirorem ,  ft:  qui  ^cm  ad  id  prat- 
cise  vtliat  cccioucndicio,nec caiicrim  zQtioin  pcLlbnam,vaum  ctii vindica- 
do  llue  dircdla,  hue  vulis  illa  fit  >  ica  cxidimant  li  quid  mcdio  t6porc  gcdum 
iitab  cmpcorc  aut  obligante  aut  alicnante  rf  qux  aliquando  reccoucndi  de- 
beac, non  pode id  noccre  vendicoriyqui &  anccciore,&,quoJ  conlcqucnscfl, 
pociorc  iurenttatur  S  ccnim  fciitiunc ,  tecroucndicionc  hanc  qua:  ficexnc- 
cefllcatcvuiis  padi  pr3:ccdccis,ncceHaril  v  deridebere  non  voluncaril,eiuf 
quepocedatem  iiiain  cflc,vccunc  falcf  ciim  (ecucaeft,  prior  vendicio  qux  in 
eum  vfquc  did rabiticcrac,rcfoiuacur,&  pro  nunqui  fada  habcacur.  Qupd Ci 
verum  ellct,illud  quoque  faccti  ccrid  opocterct ,  irricas  ficri  coucntiones  om- 
tnnes  medio  tipoic  inicas  pcc  cmpcori,  ndquidem  ad  iiberandam  cmptoris 
perionam  quuminiis iis  tcncacur  cu quibus  concraxjllct, (ed  hadlcnus  nimi- 
lu  ne  veditoris  coditio  durior  &  deccnor  ab  cmpcore  ficri  pocuiflct.  Ei^  enim 
genecaLs  propofldo  iliaiurisciuilis  ,  ci\m  quid  fitin  confcqucnt  am  ptx- 
cedencis  ahcains  conu^n^ionis  fi  de  credicotum  lurc  l<  ou\int  dilpucetur* 
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pvioris  illius  temporis  rationc  liabendam  ellequo  conuentio  ftda  cft  ,  non 
quo  ertl^dum6v:  implcmentu  habcrc  cocperit       D.ijutpohor.in pignorJtdh. 
Incamqiie  remaftcrri  vulgbfolet  quod  fcriptu  cll  ab  Vlpianoin/.  •r/^  ah- 
ttm  Af.ah^s.l fi  ex  duobns.^.fed  ^  MarcellHS .  n.de  tn  dtem  addt^ton,  Purc 
vendico &  in  dicm  addidlo  fundo,(i  melior  conditio  allata  lit  ,  rcm  deline- 
re  pignon  ellc  li  cmptor  cum  fmidu  pignori dedillet,  quSuis  mediotemporc 
dominus  Kuerit,alioqu:n,inqnit,nec  pigiius  tencret.  Eamq^fententia  Barto- 
lus  tuetur  ad  /.  tn  dtem%.  v>.de  ac^ua  pluu.  arcend.  &  cjeteri  interpretcs  nou 
inuiti  fequuntur.  Mihi  verbcontr.i  videtur.  Stultaenimell,  vttoties  mcul- 
cauimuscoparatiovenditionis  fadte  fub  padto  addid^oms  indiem  ,  &c- 
iusquarfada  lit  fub  pado  de  retrouendendo.  Eft  quidem  illud  vtriquc 
commune  quod  per  vtramquc  emptor  lit  veri  dominus  fccuta  traditio* 
ne ,  qui  res  Bartolum  &  cartcros  lckcllit ,  fcd dirfcrentia  in co  cll  quam  ma- 
ximaqubd  vcnditio  fadlafub  pado  addidlionisin  diem  ipfoiure  rcfblyi- 
tur,  fitqucincmptus  fundusoblata  intr;idiem  meliore  conditione  :  Idcd- 
que  l<Kum  hic  omnino  habct  ea  iuris  rcgula  quJE  refoluto  iure  dacoris 
rciblui  viilc  ius  acccpcoris ,  l.debttor  .^o.§.v/ttM.  D.de pignor.  a^ton*  l.  lex  ve- 
Utgaltyi.D.depignor.  Ncc  enim  ficri  poieft  vt  pignusabcmptore  confticu- 
tum  durct  ac  (ubliftat ,  cilm  rcs  in  eam  eaufam  deducitur  vt  nunquam  vcn- 
dita  nunquam  empta  hiille  vidcatur :  qnandoquidem  ad  pignus conllitiien- 
dum  illud  femper  rcquirjcur  vtdominus  lit  isqui  pignus  conftituit  ,  /.  a." 
D.de ptgnor.aciton.  Etli  autem  reuera  dominus  ruit  pignoris  conftituti  tem- 
poreis  qui  cmeratfub  pado  addiCbionis  in  diem  ,ob  idque  exco  tempo- 
re  pignoiis  dacio  tenuit  ,  in  eum  vfque  diem  quo  refoiuta  venditio  fuit, 
lamen  cx  die  ipfo  rcfolut.T  venditionis,  (icuti  dommium  incipit  vidcri 
nunquam  fuiirc  acquilitum  ,  ita&  pignus  meamcaufam  deducitur  vt  a 
non  domino  datum  efle  intcUigatur,  crgo  inutihcer  datum  e(Tc  videbi- 
tur,quia  ad  cum  cafum  pcr uenit ,  a  quo  nec  incipere  potuit  ,  argum.  /.  ^MtA 
in  eum  cafum  \6.  d  .ad  leg.  Acjtul.  At  venditio  ,  qudc  ht  fub  pado  de  rctro- 
ucndendo  nunquam  rcfoluitur  ,  in  quodecipi  video  pragmaiicos&  inter- 
pretesomncs  qiiotquothmc  quiftionem  tra<flant  ,nccfbliim  non  refbl- 
uitur  ipfb  iure,at  ne  fa<fto  quidem  ,  id  cft ,  feeuta  rctrouenditionc.  Retro- 
uend»tio  cnim  non  priorem  vcnditioncm  refoluic ,  fcd  nouam  inducic  ,  vt 
iureconf.  loquiturin/.  abemptione ^.n.  de  pati.     Nouam  porrb  vcndi- 
tioncm  inducere  non  aliter  potelt  ,  quam  fi  prior  teneat  &:  Cubfiftat, 
QMomoJo  enim  facere  poflis  vt  pcr  retrouenditionem  ab  cmptore  fa- 
dlim  dominium  in  vcnaitorcm  qui  nouiis  empcor  eft  tranftatum  ellc  in- 
ceiligatuc  ,  quin  priorem  vendjtionem  fiibliftcre  patiaris  ex  qua  domi- 
nium  fueritemptori  acquilitum ,  vel  ob  hoc  ipfum  vc  venditoicm  fuum 
rurfus  dominum  facere  poilet  ?  Proinde  ridiculi  func  qui  ad  hunc  quo- 
quc  cafum  accommodanc  vulgareiUud  brocardicum  ,  Refoluto  iurcda- 
coris  icfoiuiiusacccptoris:ridiculusBartol.  qui  ex  eoiure  quod  dcpa^Vo 
addidionisin  diemconftitucum  eft,  fumic  argmncncum  ,vt  inpafto  dcrc- 
iroucndendo  idem  iuris  conftitucndum  cfTc  probcc ,  ridiculus  deniquc  Ca- 
gnolus  qui  ad  /.  i.  C.  depaEl.  inter  empt.     vendit.  vnum  vtconcra  Barto- 
Jumagat  fubtilem  ,  refpondecad  §.  /ed(ir  MarceUuj.  (fr  ad  /.  lex  velH- 
tali.    Rciblui  quidcni  vendicionem  per  padtum  de  retrouendendo  fecuta 
ralcemECCroucndicionCjicdeffedhipocitls&petconlequenciam  ,  quam 
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oubdpa£kum  in  eam  rcm  diredlc  >  vt  ioquitur,iit  ordinacum.Debuit  potnU 
meercq<iodirosdic!miis,Pei  pacium  de  reuoueiidciido  1:011  rcfolui  prio-. 
rem  vendinouctn .  at  nec^ideni  pi-r  ipfam  rcirouend  t^oneni  ,lbdnouam* 
iiidud  ^qax  pncucm  iion  loLiui  fuppo  ul  ,  lcd^nam  confinnat ,  bue  padi 
vira  iiJpicus,  huc circtlum  ici.Scd  iilL^d  mukoinfLibcilfusclt ,  quod  jnter- 
prcccsik  pragmacici  pro  vcro  h.iben:  ,  rcLroueiidjtioiicm  c\ux  hc  ex  pado 
dcrecroueudeiido  tien  cx  ncccHicacc,  cum  nihil  licaut  vcr!Lt5  aut  apticius 
qaara  ficri  eam  ex  voluncacc  cmpcoris.,  qui  i\ i\  troucndcrc  nollct  ,  quaiuu 
nis  miUws  (i  velles  nd  praas^  «cruueui.iciu!um  condcmnatus  ,  nuncju.im 
cajneu  rcrroucndidjir»!  vjdereciir,jd  clttriiiupiam  rccroueiidicjopro  hcta  h.v 
bcrecur,  qua-  re  vcraiiuuquamtacja  hullcc,  lk]u:dcm  fadi  clk,  ncc  vllam.  ad- 
micdt  iurJshcfcjonem:ncque  aliud  Jus  \xi-d:tou  rtipeicllct ,  i.ili  vt  pccunia- 
riam  vrgcreccondcmnacjoncm  ,    cx  cot)dcmaacioncqua::ti  fiia  Mitcrcllet, 
confcqacrcriir,  VC&:  CagnolusipreKacccur  .incotamai  c.vcuuens  qu  )d  vt 
Barcoium  dct-jndat^ncccflitateni  dupliccm  inducjc,ri^\i!am  vua'.n,alcciam 
vcvocat,cauraciua,qual.s,ir.cjuit,fa?certquq  cinpcorcm  obI;gac  cogitquc 
ad  retrouendcrTdum,nilim.:iit  prifUare  cjuancf  ujccririyvendjcans;quali  ve- 
ft^necc/lkashjrcdici  palTic  qii^'l  ibcrum  non  p.ircudi  atbicrium  rclinquie 
empcorrimo  vero  non  poccll  dicico.idusquiid  fcac  quod  maluac  ,li£cc 
JKceflc  habueric  ,vc  alccrucrii  veilcc,/.// p,%rte  cogeie  y2i.l).de  nt.Kttpt. Dcnu^t  ' 
cum  flcjn  poceltatecmptorishiccrcnc  rcsquam  cmicfubpado  dc  rctioue-. 
dendovnquam  rcdcatad  vcndicorem  ^iiiniirum  li  paratus  fitpwCiiarcquaiu 
ri  interdl vcnditons.Cur  ci  pcrmitcamus  vt  alceram  obl.gnLwnspattcmc- 
hgendo*,idellrctrcxiendendo,detcaorem  f.  ciac  cicdicorisfiii  condicioilcm 
cul  mcdioccinpor^cardem  rcni  pignonobligaueracScio  cHc  qui  ppccnt 
concra  quam  CagfwKisicntiatcogendum  enipiorem  pr^cisc  6:  amblutd  vc 
tetcoucndac  eam  rem ,  quam  cmic  fub  pacbo  dc  rciroucndcndojiicc  praffia- 
donceipsquod  inteielt  libcrctur  :Quam  fcnccnciam  mordicus  dcfciuhc  A- 
ntis  Pincl lus  ad  L2.  C.derefctnd' vindtt.  N ! hil  camc n  rcfpotiy c p s  axi  cam  ra- 
troncm  qur  iHconcrariunlprgccipucnosmoucc  ,  quod  cogiprarc^ise  jicji:o 
pnfTit adfadum  ti^ieapcKa  vi  &:  impTcfIionc,quam  lc'g«llactjtf>.:rrcnun- 
quam  potcftlfuccedjjnosobeam  caufam  momnibus  facicndi  oWic.icroni- 
ous  prjprtatfoiie  cius  quod  iritercll  in  locii  tjuis  ah  alio  v^i^.vJnii.tU 

re  fHdujNecjac  vlla  iuris  fidlione  Heri  queac  vtrccroucndiaoHlucr  reucrar >hi' 
clanoneft  profadahabcatur.Sedtamcn  iliiiptiqiii  empcori^  pra:ffiscob- 
ligatum  volunc  ad  lecrouendcndum  ,non  r.eganc  rccurrcndum  neccfLiri© 
clle  adpfttftationcineiiis  quod  intercl^,  iiqaid  litquod  recroucnditionen» 
impediar,- vt  puta  li  ca  res  qu^rctrouendi  dcbet  medio  cemporc  aJib 
«acaproponatar.QLudcnim  aliud  pollint  dicere?  Au]iu-tariCQndcm  luris 
<|uod  ad  c*auiam  pignorij;  habeccrcdicor  ctH  cauiemptor  medjo  .  tempore 
pignori  dedit  ,quancumhaberct  r.uione  dominij,  li  cam  rcm  BOn  p;gnoril;, 
iedcmptionis  lurc  acccpiflct  Ncque  maiorem  venditon  iiio  imnriam  f-cit 
cmpcor  ,qni  rcm  retroucndcndarm  obligat  crcditoti  ,c]uam ilcam  purc aije- 
narct,mi6tani^  minoremquantbfaciliuscft  vt  poft  conftitutum  pignus 
fatis<aciltnihioftiiHi!Sconuenrionii?c  rS retrouendat , quaMi  alicn.ita  clJcc, 
retrouendj  iarii  rton  poirct.Aliciiatio  cimn  oUitac;  recrbuendii:oni,PjgnorK 
dado  n'on  obftac  ,quia  nihil  communc  habct  caula  pignrris  cum  caufa  do- 
niiiij| mli  ha^chus  vd ne  CQnftftni  pofTic  iiJS pignoru-fcb  eo <}iii  dommut 
rtc.:  Oo.  iij. 
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nonCKl.i.D.depignor.Cuzeigodcicvioxcm  facramus  condicionem  credi- 
tocis  ,vc  ob  padum  de  retroucndendo  pignoris  fui  lurc  cadat ,  quam  empio- 
lis^cuinilobllameeo  packodominij  iu$  intcgrum  &faluum  relinquu 
mttsrNcc  verbCagnolus  ip(c  quanuis  Do£ii  r,  mco  iudicio ,  parum  fubcili$> 
rationem  hanc  iai..liobujamignorauit:Scdnon  eo  minus  JBartoli  femen- 
tiamfcqiuturquam  &:  reccpt»or..m  elle  ait,liccc  nihilafterat  quod  refpon- 
deri  coni.  d^  poHlt^nifi  quod  lacilaisca  apud  nosdefcndi  polle  ait  proptet 
authoriticcm  ftaiuti  quodiftriil^proh  biuim  eft  ne  rtm  vendium  fub  pa- 
£to  dc  retrouci>dendo  alteri  vei^derc  emptor  poflit.Quod  tamcn  a  ptopoll- 
u  difpucationc  pioifus  alicnum  cft.Non  auni  hac  partceadcm  raoo  clt  op- 
pignoratioi-^isqux  venditiofisNec  qu«)d  piohjbeaiuremptor   rcm  vende- 
rc  jfaccicdcbcivtprohibjtusintelligaturoupignoraic,  obeam  diuerfitacis 
racioncm  qiiam  proixn.^  attuhmus,  quod  alici  aiio  mipediat  potcftatcm  & 
cxccutionempaCli  derctrouendepdo,oppigr.crauo  non  iicm.  Nam  fiobii- 
ciasiuspignotis  in  ca  re  confticuti  facerc  vtad  al^enationcm  pcrueniri 
quandoque  pofTit  ,cum  ali  oqui  inucile  fiiturum  fit  pigrus  ,  auod  diftrahi 
iieq  icat ,  l.^D.de  ^T^wr.4^w».Rcfpondcbc.  fuci^am  cam  volunianam  rt- 
fpcdavcnditoris ,  in  cuiusfcilicct  aibicrio&  potcftatc  crit  poft  failam  re- 
crouenditionem  impcdirc  ncpienus  diftraherc  creditor  pofllt,oblata  ni- 
m:ium  ci  fortccum  acccfliionibus  ,rcpctenda  poftmodum  aducifuscm- 
ptoremqui   tem  illam  pignori  dcdit.    Ita  fict  vt  ncquc  credicor  dam- 
imm  fcnuatcuiirhilimpuiari  potcft,  quiqucpjgnusab  coacccpit  quem 
fauit  verumtiominum.Ncqucvcnditor  cui  faiua  manet  indcmnitatiifux 
pcrfecutio  contra  cmptotcm  ,cuius  fan^  incommodo  &  difpendio  tocura 
Koc  quicquid  cft  d amni,&  incommodi  cederc  debc c ,  qui  ex  creditoris  C\i\ 
pecunialolus  lucrum  fcnlit.     Eifi  cnim  licuit  ciretn  rctrouendendam 
unquam  fuam  obhgarc ,  fciuit  tamcn  aut  fcircdebuit  facere  id  ie  non  pofle 
in  necem  vci  ditoris  ,quiiurcfua  retrouer.ditioncm  quandoquc  poitula- 
turuscrac.     Nectaincn  iimiiiter  poflis  imputarc  creditori  ii  pn^um  de 
rctrouendendononignorauiCiCur  cam  rem  pignori  accepcriCt  quam  (o- 
uit  ineo  cflevt  ad  vcnditorcm  ahquando  redire  dcbcrct.    Sciuit  eiiim 
etiam  6cripoflc,&  fortaflTseucntmum  cfle  vc  nunquam  redirec  ,lifbr- 
cdaucvendicorredimcre,auccmpcorrccrouendere  nunquam  vellcc,  inal- 
l^tqueaucveiidiiorconfequiauccmpcorprarftarcquanci  ob  eam  rcm  in- 
tcrc(tcc«     Nani^iiod/cnptum  eftin  d.l  m  diem2.de  A^H.pliiu.MTcend.iu 
concedendoiurcaqtixducendx  lam  venditorisquam  cmpcoris  volurua- 
cem  cxqairendam  cHe ,  ad  eum  cafum  percinec  quo  prxdium  fucnc  addi- 
^m  in  diem:ac  proindc  quo  non  cmpror  /cd  vcndicor  fuifle  videacur  do» 
minus tcmporc  conccflionrs  ii  tntra diem  allata  meliorc  conditioue  vendi- 
tionemietbluicontigerit  jfimdumque  ficri  inemptum.  Id  eninicftquod 
lex  ait ,  vt  fiue remanferttpenes  emptorejiue  rtctffertt.,  certHm pt  voluntate 
minifanamatfmteeffionem.Qviii  ncc  iilud  diflimileeft  ,  quod  in  eiuiciem 
legis  fine  Paukis  ait ,  nonfolitu  eitu  ad  tjuem  tm  a^ua  pertiuehit  voluntmsem  r- 
xi^  in  Mfud  cejlpon* ,  fed  etia  domini  hcorum,etfi  dominut  vti  ea  a^ua  rtpn  pofm 
ptytfuia  recidere  ius  folidum  ad  eum poteR,   Nam  cum  eorum  omnium  vo- 
luncaccm  &  conienfum  exquiri  oporccat,quorum  iusminuitur  ,vc  Vlp:a* 
nus  fcripferat  in  lcge  prxccdenci  ,  ncgaiinonpotcftquinhabenda^cra- 
(io  eius ,  qui  loci  dominus  lam  cum  eft ,  cum  aqua  ccdicur ,  licdc  eo  ceii-ipore 
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n5  habeac  ius  aqux:Nos  ver6  eum  cafum  cradbamus  quo  vendicor  neque  iu*> 
ru  quicquam  habeac  inrcobligaca  co  cemporc  quo  pignus  confticuitur , 
idelfc,  aiice  Fadam  rccrouendiiionem  ,  ncquccunc  habuille  vidcri  vnquam 
pofHc  ,id  ell ,  ne  iecucaqjidem  recioiicndiuonc.Noii  cr.im  facic  retronen- 
drciovcdominium  penesven.ditoscm  (cmper  manlillc  i nceil igacui  ,  (cd  c 
concrariovc  emptoriqu.rlicum  liliid  tuUlc  necellc  ficad  hocvt[>cr  rccro- 
ucndicionem  pocueric  ab  co  rcdirc  ad  vciu  itorcm.  Cur  crgo  volunraicm 
vendicorisexquirerc(icbcatcreduoi:,accip.ensp!giiorieam  rcm  qux  cum 
pleno  lurc  fic  empcorisi-Ncc  eft  qu(xl  quis  dicac  ,cam  rcm  quam  quis  cincrc 
non  podlc ,  ncc  pigfiori  accipcrc  polle ,  /.  i  .§.eam  rem.  D.<jH^t  res  ptgmr^z. 
qucenim  cain gciicralitcr  &:  indiftiiidc  i J  a..cipicn.  um  cfl ,  fcd  ad cas rcs 
coinguftandum  quas  idco  quis  cmcrc  non  poffic  qu')d  carum  non  [ic  com- 
inercium  vccadeai  lcxaic.  Exquj  fic  vc  pi.rdium  Lng  ofum  quod  ven- 
di  non  poccft ,  pignori  capi  polilc ,  nec  niii  mobilis  rci  iicigiofi  oppigp.ora- 
tioprohibicafic, vcexScruoIa  Marcianus  lubiicit ,nimirum  qu:ainiclnu 
tnobitibus  Juncixac ,  qux  facil^  occulcari  polfunc ,  potertoppig:  oratio  dif- 
ficiliorem  faccre  vindicacionem.  Sic  dicimus  ,  in  quorum  hnibuseuicrc 
quis  prohibctur  pignus  accipere ,  non  prohibcri  fuornm  •^^.D.depi- 

^/w.Licdtcontraiia  propoutio  aifirmatiua  gcncraliccr  vciafit,quicquid 
cmpcionem  vendiCioncmque  recipit ,  iccipcrc ctiam  polle  pignotatioix-m, 
/^4c^f«tf//p  $.i.Acqui  ftaiutum  quod  prohibcc  alienationem  rei  cmpt^ 
fubpaftoderecrouendcndo  ,  nonidciico  facic  vc  earcs  nonficm  com- 
mercio:fi.*d  tancAm  vcfaluapofnceflc  venditori  adbioad  pctcndam  rccro- 
uenditionem',  qua:  alioqui  poft  faciam  aIienatioi>em  pcti  ampiius n.on  pof- 
fcc.Noncrgopoteft  videripiohibitaoppigneraLio  ,  qu;i  fcihccc  nihilcom- 
munc  habet  cum  iurc  pctendx .  ac  facienda:  retroucditionis ,  vt  diximus  Ec 
Tan^  abfurdum  eftct ,  adcoque  iniquum  &  a  publica  vtihtatc  alicnum  fi  non 
licereCempcorieare  frui  quamfuo  humfmodi  pacto  comparallcc.  Atqui 
frudlus  rei  eft  pignori  darc  I  cere ,  Lvlt.D.de  t/y«r.Qupd  aucem  dc  conftitu- 
to  pignore diximus ,  fimiliter  obtinet  fi  quxracur  de  lure  confticutae  foruitu 
tis.  Quidnicnimliceaccmpcorileruitutcm  confticuere  prafdio  cuius  jpfe 
dominus  verc  fit  plcno  iurc?Scd  tamen  indcmnitas  vci  ditori  pr.vftanda 
tft  ,vccmptor  cond^nandusquanci  vcndicoris  incereft  liberam  rem  retro- 
uendi ,  qnac  Iibera  fuetat  vencfita;non  (ccus  quam  ii  eam  rcm  pignori  dcdif^ 
/et.Nullancigicurprudcnti patrifamilias  ratio fupcrerit ,  fic  pacifccndi.cfi 
rcm  fuam  ahcnatquamaliquandorccupcrarc  volct,  vcneque  pignoris  ,nc- 
queferuicucisius  vilum  ineare  conftitui  ab  empcore  poflic?  Imb  quain 
«^cima  8c  cxpedica :  nenripc  fic  inica  conuencione ,  non  vt  res  rctroucixi  a- 
"tur  ,autrcfticuacur,Icd  vc  oblaco  incra  di<5bim  dicm  preciofundus  inem- 
^Z\isfizttyzinC^cic/./ia  tej.C.depan.interempt.(^vendit.  Huius  enim 
conucntion is  poceftas  illa  eft,  vt  fausfacience  expanefua  venditorc,  re- 
foluatur  ipfb  iurc  vciiditio ,  &  conicquenccr  nunqui  dominus  empcor  fuif- 
-lc  videacur ,  nec  proinde  ius  habuiHe  confticuendi  pignoris  ,  auc  imponen- 
(eruicucis ,  quoru  neucru  ficn  poccft  ab  co  qui  no  lic  dominus.Quo  nia^j^ 
acqua  vidcri  dcbcciencfcia  noftra  qux  cmpcori  cmpcorlfq-,  crcdicorib.fauer^ 
(bljii^que  vendicoris  vciliuic  impugnac  ,cui  fane  imputar/potcft  air  vendir 
iletic  mb  pado  dc  recrouendcndo,ac  non  p6tii\s  eanl  conuCn'tiop6'adliibucs 
lit ,  cuius  poteftacc  vcnditio  rcfolui  quandoque  pdt1ec:qti6calu  nccvch- 
<«  -    •  O  ©.  iiij. 
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ditori  nccellaiia  ellct  autoritas  lUtuti  ad  agendum  contra  tertJum  poffer- 
fotcm ,  non  quidcin  «t  paAo  ,(cd  dite^z  doininjj  vmdicationc  ,acii  nolia 
vnqaamvendidoladadlcc.  •  •  >    .  -      •     «.  .  . 
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g  O  G  I  T  rios  niUias  humsiquaeffw^^^  - 
cnin  fnpcriore,  Vtinftitucuni  tiadUtdm  de vcndhioiicfadi 
lub  pado  de  rctrtmcndcndo  aliquantulum  in terruir.pamiS 
Ecli  cnim  lacis  \K\\\t\.  cx  riiperoubus ,  c]uid  nos  aJ  hai  c  quo- 
tjuc  qiurft  orcm  cx  vira  rtclaquc  Juris  ratiore  rciponden^  ■ 
dumarbicremut  ,valcrc(cilicct  oppigucrationtm  rci  qu^  poftnjodumrc* 
dcat  ad  venditoccm  cx  caufa  pctttz  ptoptcr  mimodicani  Jarfioncni  ie(L|^ 
tidnisy  nec  obidfbitlm  pig  usintercidcrc ,  c^u<)d  ab  etn^tbre''  q!Wi'cnR| 
gnori  dedctat  ca  rcs  aubcctur,  quod  St  dartoliisi^n^ aH  ^.$fii'fi' 
eellHJ.D  de  tn  dtem4ddiU,Md  l.fi  res  i,.D.^ktbjit9eLptgitAf^thypdthJmi^ 
9uM.m  dim%»D.de  a^H4(^  ^^*4^//<«.^f.cuiu$fentcntiammagis  comiiii 
nitetieceptattieirctcftatm-  Bocrms  decrf.i^imtm.io.  Vidcb  camen  contra^ 
riimopin  onemqUcT  Baldi  ptimum  fuic  aJ  li.<jH*ftton.\i.C.de^efHHdeni 
venda.a  rccerjtioiibus  interpreiibus  A'  a  pragmaticis  noftris  magis  proba- 
tam  ,quani&  vcnorcmcnedclcndit  AriusPinellus  Dcclor  Tai  c  ali.oqai 
non  infubtilismfuJsad  ^./.i.c6mentan;s  cap.ypMrt.i.numer.n.(jr  /r^^.vbi 
prjcfutur  obvalHetatemDpflrbruin&confl.auni  tationum  cgcre  quxUio.- 
nem.hancrcgiadecinont.  lllod  veri>noi]pc  (rum  lion  mirari  tam  impio. 


voluniaicen^pcoriSjid  cfl:  r.olenic  illo  Jultumprctium  flipplerc.  ,N:m  quc4 
Baldusicplicatvc  obiedior.em  fuam  tueaturjEx  Li\o  dcbjtorisnon  ioki 
liscanoncm  iom^6&ti^\^^  diuao.ciim 
^uendo  cinoncm  vitare^illc  ^pmmimimx^  ee  iniiuis  tamcn  rsicii  di  h/ 
potbecam  ab  c^nphy  ccufa  cdnftitiiiam  jtcmquc  ,addoWnum  Jibcram  tdi- 
te  ^necPiiiellnslplc  probare  potcft  qui  <>rgnm^tWlioc  jLJ-en^^ 
ncquercrpicere  tempus  aubcauonis.  DcDuit  potius/dicc^eioogediiiKtei 
clle  caii^n  illu  ab  co  qu(  nos  tra^ami]s.Ni  lic^t  in  enMDh^^teutedotcfla^ 
VI  canonfi  rjluat  atque  ica  comifli  poenam  cfFugiat  ,ii  tamcn  in  foJufiDdQfl^- 
gliEcnsfitSccontumaXjCadita  iurefuo  cx  legefic  coniignrinn^  f mfliytf|** 
fiabinitio  tiida,cuius  potcft^te  contradusemphyieuticariusjpjfoiafC  Pff 
foluitut  ,ita  vt  nullum  cmphyteuta:  fuil^interuenircnecelle  lit  /uAciatc  if 
pfon6^o  ,^urmadi^9duuiiii  Jc^e  comi^jl^,  ^Mf^9  addi^onisiu 
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Scm ,  dfiifcjtre  {imillbiis  contmgerct ,  /.  i.  (r  v/t.C.  de  inr.  emphyt.  Imb  ver6 
plusiuris  habetdomimudiieftus,  quatn  habere  poflic  isqui  fiib  icge  com- 
niillbriaaut  pado  addiftionis  in  diem  vendidic ,  quod  quandiu  venditioiiij 
rcfblutio  ell  in  pendenti,  emptor  folus  eft  dominus ,  ncc ijuicquam  iuris  ha- 
bet  venditor  in  ea  re  cuius  plenuni  donnnium  tranftulit  in  emptorem  ,  ni/i 
quod  euertire  poteft  vt  res  hat  mempia  (\  padi  conditio  extiteric  d.  ^^fed^ 
Mm-cellHS.  Attutn  eciam  cilm  emphyteuta  dnminusvtihseft  rci  etTsphy. 
teil6car &  quardiu  contra<5tus  emphvtcuricariiis  fubfiftit ,  lus  domfnij  dfrtS. 
6^\>^e\\it eum cft qui fundum  in cmf^iytcufim  dedJr.  Nec enim dommium 
vfcifevHumdTe,antintelh"i;ip6teftni/?excomparadone  dirccfli  ,qiua  per  fb* 
lam^afcfirttto  fepahtionemconftittiiHir.  Proinde  facihiis  cft  vtdominiunl 
vdlccunldireftocbnfWit^crnr,  quimvt  dominus  fiatis  quiantea  perali-. 
qtiodtempusdominijfus  nulKim  habuerit.  In  cpque  magnus  cert^Bdldi 
error  eft&  orrfgmaticbrum  omnium  exiftimantium  cadeiue  emphyceuta  a 
iure  fuo  ob  fadam  in  CjIuUoitc  canonis  ccflatioi^cm  rcdirc  rcrn  ad  domfniu 
direifhirri ,  ^uafi dpminiiim  ilhid  vtilc  quodih  eum  vfI]nedicTii <ij6tatpene$ 
etTjphyt<?utanVc!dndeacqtiir.itur  dortiinodirefto.  Neqne  enim  poteft  vidc- 
h  redire  domhriu^tb  ad  6um  a  quonunquam  abcclTent  ^i  dedfftcVo  intelli- 
g«>fin  devtihj  fttitqliidemillud^mphytcuta-  cjuandiu  corttrai^us emphy- 
*  teancus  fubftirit,  foj  ica  tamen  vc  amilfam  abemphyreutd  non  potucrit  re- 
citfrere  ad  dominu^^i  dirn5!um,  quia  nunquani  dominium  vtile  concurrcre 
poteft  cumdiredhjinvnaeadenique  perfona.  Et  cum  dicinuTsconfJ^^hdari 
donimium  vtjlecumdire(flo,  nonillud  fignificamus  quod  vulg^.praqma- 
■ticiputant,  incipcfed^^minum  JiredVum  vtilc  qiiAqite  dominium  hatere, 
led  ilKidpotii)svtilc'doiftmiumfiniri  &  extingui  confohdanV.c,  quomo- 
cJoetf.am  didnnis  fiiuri^VrumfaKlhim.   Nam  quemadmocium  vfusfrudus 
nullus  eftquiHt  cum  propiictace  coniunftus  vc  a  r.cbis  pluribusfcripcum 
S^coii)probahimeft//^.T;.Cb?7r><f?.f4;j.i8.fI-d  conftituiturperfeparatiorcn:  i 
proprietate  ,  ita  fiec<jon^hium  n»levHumcft  quod  cumdiredo  poflitcire 
con!nnadm,fed  fic  vtiI(?{j<r'di(Hi^dfoVicnT&  feparatiopem  a 
fum  hcuti  Vfu$*^u<air^finjtur  ctinfol.diubht  ;,'iedita  tamen  Hrc  non  jdrirc6 
ncqmrattlrprobrjetarib^  ith     doirtimurfi  vtilc  c.\tirguitutTei- conrolida- 
tionetn  ,'neeobid  t.iinen  'ac^iitihir  dommadiredo^^cui  rtimfrum  fatis cft 
quiNd dominusiliritftus^cdum  ne  alfns quifquam  fit  vtilis.  Itaque  cum  p^r 
commiflum  nihd  iuijsacquiratur  domino  dire£^o ,  fed  rantnm  t^datdom^- 
nu$  viihj  a  iure  fuopef  cam  qux  rpfoiurc  fit  comraftusrcfclutior.em ,  mi- 
rum  nbn  eft  finit-i  fns pfgrroris  adrtcni.tutis ,  Ii quod ab emphyLtuta -^Mo 
tefopbte  flierat"  conftit;utum ,  qiiafi  ab  eo  conftitutum,  qui  lic^r vrilis  domi- 
nn  iiis  cum  fcabuerit,  cQ:pit'tamenpoftca  in  co efTc ,  vc  ncc  dominiutn ,  ncc 
aliudius  vllum  in  ea  re  vhqiiam  habuiffc  videatut.    Qucd  in  t^enditionc 
aiia;  propref  cnormem  &  immodicam  larfionem  refcinditur ,  prorfus  diuer- 
fum  eft.Nam  /lue  huiufmodi  vcnditioncm  refcindi  dicas  officio iudicis,  vt 
nos  quidefn  diccndum  atbitramur,fiue  impetrata,vt  vulgb  creditur ,  in  intc- 
^um  feftitutione ,  dc  cjuo  fcripfimus  Decad.  i.  cap.?.  iion  poteft  ea  refciflio 
tacere  vtcnSptorqui  pcf  'traditioncm  excaufavendicionisfadamplenum 
-Teivendit^dominium  nadus  cft^nunqlram  dominus  fuifteexiftimccur,nec 
•proinde  vt  dici  poflit  nullo  iurepignus  aut  fcruitutem  cor.ftituifTc  ,  fi  for- 
a  ti^      pignuri  dcdcrit^ut  ci  fciuiiutcm  iir pofucrit.  Refriilio  nair.quc 
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fupponic  contM(3:iuncenere,ciim  alioquiHecinequeacvc  id  quodnuUum 
Ci\  refcind  vtar  ,  ficuc  in  fuperioribus  aixinius  padum  de  recrouendendo 
adco^^ue  iplam  reu:oaciidicionen>  fupponere  prarcedencem,eamque  vaii- 
dam  vcndicio'iem :  nec  fcrrepoilum  quod  piaginacici  nofb'i6>:  ipfiquoquc 
incerpic:espro  verohabccc  vcconcra<^us  relciuio  &c  rcfoiucio  pro  ecdem 
accipiancur ,  ciufdcinque  hac  paite  momenci  finc  &  effedus.  Ec  in  hoc  fanc 
verlacur  cardo  cociua  haius  qarilioms.  Nam  li  ex  beneHcio  /.  2.  C-  derefcvtd. 
vtn^.  propcer  immodicam  liciioncm  reibluerecur ,  dici  forcanis 

pollec  reioiuro  lure  dacoris  rclbiui  ius  accepcocis ,  auc  falcem  de  eo  quJtcio- 
porccrcc,quifnam  eiusi'eguia:rc£las  fenfus  eircc.  Sedcdm  vcndiciocanci^m 
r jfcindacur,non  rclbiuatur,  foiaquc  rcfoiucio  non  eciam  reiciflio  facere  pof- 
iic  vc  iiicnpca  ics  tiac^planc  nou  video  quam  racioncm  habeac  quod  ilh  vo- 
lunc^cdcula  vendicioi)je.  ex  huiufmodi  caufaliniri  iuspignor:sauc(cruicu- 
cis ,  quod  ab  empcore  coJemqvie  cunc  vcrb  dom.no  fucric  conilicucum.  Ec 
in  hot.  (a:  e  facendum  eil  non  modo  Baidum     quocquoc  illius  opinionem 
fcquuncur,ted  ipfum  eciam  Uarcoiuip  erraile.ob  iion  l>enc ^ei  cepcam  veibo- 
rum  iigiiiiicacjoncm*  Inco  namque  con/Iilcre  quarilioncm  Barcoiu^  puur,  |] 
An  reioluuo  iibaquam  hcri  pucac  per  vcndicionis  reiciiljonem  voluncaua  , 
litanneccllaria,nccinalio  iaboracnilivc  probec  eire  voluncaram  ,  quait  ] 
aliud  fuenc  exilbmacurus  ij  neceilaiia  probarecur.  Ob  idque  qui  concra 
Baidum  fcnuunc,o.nrjes  argumencorum  fuorum  machinas  cb  conuercunc 
vc  probeucrefoiucipnem  iianc  neceiIaLiamelIc,non  voluncariam.  Hucenim 
pcccinec  qupd  poll  alios  Pincllus  pro  Baldo  obiicic  rei  rellicucionem  quz 
'  tic cx rerliedio  /.z.C.  de  refand,  vencUt.  Hcci  ex adliaiie,  iudicio ,  fenccncia, 
quj:  omnia rcdduntur in inmtum l.inter llifulantem%\.^.\.  de  verb. oblif.  1- 
ccmqucquodaddic  nondici  a^um  voiuncarium  ui  quo  dacur  ncce(ncas,e- 
ciaiiexdiiobus  alcernaciu^  dcbicis  elcftio  conuenco  cecurcx/.  t/JMdiy^.i.D. 
de  coniht.pecimx^  l.^ut  fuh  conditiont  Z.§.fi  tjuts.  D.de  condic.in/^tt. Ego  vcib 
lidiculam  qua:l\ionc  hanc  eile  atbicror  ,an  refoiuciohuiufmodi  voluntaria 
lic  an  nece(iaria,quia  nego  e(Ie refoiucionem,  dico      refcillionem.  Si ellec 
refblutio  vendjcionis,dicer6  inttepide  cum  Baido/eibluco  iure  cmpcoris  re- 
foiui  dcl>ece  uis  credicnris  S>c  alcerius  cuiu/libec  qui  cum  emptorc  concraxe* 
ricNec  vaidc  laborandii  pucarcm  an  rcfbiutio  voluncaria  ai^  nei^eiraria  did 
deberet.  Id  e(l,an  ex  ipiius  empcoris,  an  ex  aiccrius  tertij  voluncate  penderet 
dd  ne  in  mera  emptoris  voluntat6  coiiata  cilet.  In  quo  rurfum  dillentimus  a 
Bartolo  non  minusquam  a  Baldo.  Neque  enim  negari  poteil  refblutionem 
qux  fic  cx  vi  legis  commiilbrix  aut  pa6^i  addi^ionis  in  di6  volutaria  e(Ie  ma- 
^ii  qahn  necellariam^  ad  id  reipicias  quod  in  emptoris  potcflatc  ell  vt pre- 
Cium  foluacmcra  diCtd. diem,  acquc  ita  impediat  nc  icx  commiccatur , auc  vC 
rneliore  affciat  coiididone,ncc  Ibpcrucnientis  alceriusemptorislicicauone 
dc  adie(f^io  ic  vinci  fc  paciacur  Utcer  j.cnm  f.fetf.D.de  tn  dtem  addtStJ,  vit.&* 
paJf.D.  deleg.commtJf.Sicd  camennoniudepoinsinfcrie  adeo  voluncariJedc' 
nanc  re(oIuciui':e.vc  iionHc  aiiquacenuscciamnccefraria ,  quandoquidem  in 
liudam  &:  ilmplicf  cmpioris  vQluncacc  collaca  non  cil.Fit  enim  cmptore  in- 
uito,vt  rcfoljafir  ve.idjcio  h  prcciu  ad  dicinfolucu  non  fbluerit,aut  fi  intra' 
d.ftadic  mclioi  canditioallataiitjlicctabiiiitiofacerc  illc  pocujrnt  nc  lex 
comittCJetLir  ll  aut  pretium  foluiflec,  auc  licicacione  fiiperailec.  Ahud  eric  li 
ponas  dil^rada  r^  fuilTe  hac  legc  adie£la,»>/;  emptori  dtffltcuijfet.yx.  in  /.  3. 

fin.D» 


Digitized  by  Google 


DECAD.  XXII  1.  ERROR  II. 
fSn.D^uihjmd.ptgn.vcl  hypoth./oIust.Non  enim  dici  vllomodopotcft  rcfolui 
hanc vcndicionem  inuico  cmpcorc  qux non  alia  dc  caufa  rcfoluitur  .  qaam 
aiiia  rcs  vcndica  difpljccc  cmpcori  £t  qu4uis  pcnndc  ficn  pollic  vt  fada  ven- 
diuonc  fub  legc  commiflbria ,  aut  pa^o  addidUonis  m  dic  cmptor  idco  rem 
incmpum  fieri  pauacur,  qu6d  ci  difpLccat  rcs  vcndjca ,  cums  prctiu  alioqui 
iiura  di6  dj^kam  folucurus  fui(Iec,vei  au6kurus,non  tamen  pcrinde  haberi  v6 
ditio  debet  acfi  ft»£la cllec  fub  ea  jegc  mfi emptor$  ret  diifltcHiJfet ,  iluc  qu6d 
nouii  non  fk ,  vt  quod  cll  in  Juris  rcguia ,  cxpiefla  noccanc  qux  non  expreiTa 
non  noccrcnt,  vc  &  in  l.ftaA  /egati  65.  §.  D*  legat.  1.  Huc  pociiis  qubd  ^  con- 
trario  ficri  ccia  poflit ,  &  vcrb  plerunquc  riac  vc  cciamli  maximi  cmpcor  ve* 
lic.pretium  tamcn  ad  dj^m  djcm  ftJuere,  vci  augere  Jion  poflit ,  prz  angu- 
ftia  rej  familiaris  aut  qua  aiia  raiione:  Qup  tan^en  cafu  nojj  miniis  comitti- 
cur  iex  vcnditioiuf^uia  fulikic  prctiu  foiuciim,  vci  au^u  non  fuJlfe  ,liuc  vo^ 
lcnte  Iiuc  inuitocmpcocc  accidcui  vt  legi  qu*  vcndjcionjs  refoiuciojicm  im- 
pc.iirc  potcrat  fausiatkum  non  fit.  Et  fan^quauis  abfurdu  i.on  flc  in  nudam 
racramquecmptoris  voiuniati  confcirj  refoiution6  vcnditionis(  tamctiim 
ciulcli  voiuntatfc  concralicnda  vciiditioc6fi:rri  no  poflct ,  quia  no  licut  obJi- 
gauo  qujt  conuabiiur ,  ita  &  qux  rclolujtur  vincutu  vliu  iiabcr,dadique aus 
faciendi  aljqo^  i)cccilitatem)abi urdum  tamen  ertct ,  ac  iniquu  m  cmpioris 
voluntatem  coi^fern  ius  pi^notis  quod  cmptor ipfc  conftjtuillet  in  ca  le  cu- 
lus  tilra  liominus  vct^  fuillet.  Qind  cnim  pofllt  vcndjtorimputare  credito- 
ri  cu  vct6dominocontrahenti;'  Auc  cur grauitcr  fcrat,refoluta  quoq-,  vendi- 
doncpigiiuscamen  abempcotc  conftitutu  fubliftercquiin  mcraciu/tiem 
cmptons  voiuntatc  poficu  voluit  an  rcs  mancrctempta,an  verb  fieret  incm- 
pca.^  Ni  cilm  dubitare  non  pollct  quin  enipcori  obhgari  pigrori  cam  rem  li- 
ccret,cuuisdominiuai  ex  lulta  emptJoiieactjuiIiuiirec^an  non  fciiiit ,  aut  (ci- 
rcdebujtjfarevtpignusquod  vtilitercontra4tum  fcmel  cllet  ,foladebitorJ5 
volunutc  poftea  diflolui,  auc  quod  non  omnino  idem  eft  ,  finiri  non  polfcc' 
Eaqucproculdub.ofentenua&  rat  oeft  d.l.firej^,  D.^uth.  mod.ptgn.vel hy. 
fcth.foL  ncc  a  Bartolo.  ncc  ab  alio  forialle  vlJo  antehac  intelleda.  Sed  &  in 
co  Barcolus  errat  quod  in  fpecic  d,  /.  4.  §Jed &  MnrceliHs.D.  de  tn  dtem  ad» 
diQ.  id  cft  fada  vdditionc  Jub  pad^oaddidbonisin  dj6 ,  rcque  vcdita  intcrim 
pcrcn.ptori otligata,  lialius  meiiorcm  conditioncm  attulerit  ,p  gnus  ideo 
finiri  putat ,  qu6d  rem  ipfam  hoc  cafu  piaccisireftiCueieeirptor  tencatur. 
JEtciuin  vc  no  mal^  l^incllus  argumcntatur ,  no  poteft  dici  pr^rciia  leftitutio' 
infpedo  faitem  tcmpore  pignons  conftjtuti,cum  in  poteftate  einptoris  tunc 
fuerit  cflicerc  nc  rem  illam  vnquam  reftituerc  teneretur,  nimii  um  li  tuc  prc- 
tjum  folucrc  vcl  poftmodum  ad  noui  emptons  Iicicationem  adiicere  vo- 
luilTet.  Quamquam  in  padoaddidionis  in  dicm  difiicilius  iioc  cft  quam  in 
lege  comiflona ,  (iquidcm  eucnit  farpius  vt  qui  licitauone  vincerc  maxim^i 
vcllctjnuitus  ab  alio  fupcretur :  creicente  per  alterna  inuidiapluris  Iicitadi 
caiore.  Nam  qaod  Einanucl  Soarcz  ad  Pincllum  adnocauit,cmptorem,cui  in 
diem  addi^  res  ruit,polleprocodem  prctioquod  alius  offerat  eandcm  rcm 
rccincre ,  tidicuium  l'14.,<5c  iis  iplis  icgibus  quas  Pincilus  adducit  conuarium, 
Idqu^  vel nomen  ipfum  adiccijonis&  licicationis  oftcndit.  Neque  ad  rem 
facit quod  Ictiptu  cft  in Ifitn tmpttonem ^.o.de mmo.  qua Soatcz  niouetur 
Habcccaimlexilla  fpeciakm  ratiot.em ,  quam  nos  /equcnti  capiteproro- 
ncmus*  ^ofljtumeu  quis pto Batcoio  conu4  PuHilura  relpondctc,qacd 
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PiiicllusipfccoiicraBildam  refpondic  «iinis  k  rcnx)tis  peatum  efle  afgu-^\ 
meiitniir  li  ia  arlbmamJo oii  rvoluntaria  aii  necellaiia»  6:  prarcifa  lic  rei  relki-' 
cutija,  aliutl  quam  ipfuttvaiiocauoius  tcmpus-ir.fpicuitur.  Nim  ci\m  omm-?> 
bus  conuentionibus  iliod  c6mune  (ic  t/iunivoluntatixiJ./icut  Af.Cde  Mg-* 
drttil.  confcquens  ellct^  ip.fpsdo  irtitid  «oiiiTJCaii^  djceudau)  fbrc  ilU  cjuo-^i 
que  rcfticuuouemqtiar  ri-Tec  ex  conuentionii  necellicace.  Pocro  auoca-  . 
tio  iis  tcpore  infpcdWjnegan  roii  potett  qum  pr^ddftitJcSietcUar  a  reititu- 
tioUtqjarticpolt  vendKirti»^  e)c|e^e  coqnllbr^aaut  pa<l>'oin  dte  addid  o- 
nisire&lucam,quiacxittd*  nijn  hutiibeniptovJs  potpiwie-vt^iiJudcjuiim  4c 
jpAra  rclticufercc ,  iiceo  abinitio-facere  pocu^ri*  ^ieAcrKficip  teiblHeretur. 
Scd  tamcn  fualiud inhilpvo-Baptoiofcfpomkci  pAfl<f{,  vf^rc  adhuo  liccicc 
pro  Baldtvdein  eaen:re  ci^mrclol&^vendjciontin  ciwus  precio  imjnoJica 
Lelio  intccucnit  res  ab  cmpcoroauocatur  per  vt'ndicorc.;£kliciiim  ab  inicio 
adcoqucpollcondemnacioHi  habct  cmi^opele^icmd  ycru  rem  i|><nm  rcd- 
dcre  precio  quod  dcderat  rcccpco,  an  iultum  ptetwu  fupplcremalic,li  tamcii 
m  feacixi^  elcd:ione,auc  electa  preci)  hipplt^iftfio,  m  co  (v>lucndo  ivor^  c6- 
M)i£wtin<«i  aluc  ludias  partts  cUc polliliiP?<)oaiiv^t  ci-  ifmi^ftkUttC.dne  intra- 
qua  eifjcics-aiTC  fi  iam  idclccttnt  iult«nV  piecttil  fBpplere¥fib*«cuP,  id.uii  fa,., 
ciacrcs  ipfa praecisc  abco  auocemr.  Qu^caGi  iieiBo  ndn  videt^oit  clapf im 
dic  incipcrercrtitutioM^  iiirdiiocatiDncnl  rei  circ^ri-cifamcfua'  primum  fac 
tacvoluntaria.  Itaque  pro  Bartolo  ca  patius  rclponliopcobanda  eft  quanlf 
actuHmus,qu'>din  foecic  ^/.$/r/^i^-yI</4rf?/y;#/,  veiidicio  iada  fub  pacto-ad- 
dictionis  iniii6  rcraliwtur  fola^p.ldi  poteftatc,  iti  fpctiic  autcm  V.^^e 
ufcind.vendir.\cnA\z\o  pfoptcr  inimodica  laSion6*ioH  fcii»luitut,fevi  r^fchi- 
tiitm: ,  tantii  ab  eft  vt  ca  dict  poiTit  refblutio  nctfelfatia  Ucet  aubcatio  pofTit 
clle nccellaiia  &  prxcifa^emptorc  (<fllicet  vel  elijkere ,  vcl  elwitaiiYiHlii  prc- 
li)Ilipplctione  facere  nolcnteautdmcidscundtantc.Ec  ridicijlePiriellus  vc 
Baldum  tucacur,  coi>fundit  iura  5c  non>ina  tfjoluttoms  &  refafitonu. \Aon  in 
cofol  imqabdrcfcifllWieqnxlitex  caufa  immoJicx  iapfionis  refolution6 
vocat,fed  inco  ctia  &:  mulcb  incptiiis, qiibd  m  fpecic  Ue»  ve(hga/i^  tratfiari 
211- dc  obli(Tationep^rt?Tnali  facfototf  rei 'per  qn4;bWigatioiiem  lus-dcbico* 
iisjinquic^iiT-ca.itice  rcfciMd.uur^&  cch^iequentA  hypoflkxa-  iiH^riir»  cdri- 
i*  Nimimb  vcrb  in  cafpeeie  djceitdum  clU^rcfdUidioncm  cdhtr.^Qtis 
6eriiionrefciirioncm,ncc!;andtimq^ic  obliga^^on^  pcrlbnalem  vllaJcflc  quae 
lus  debicoris  polHc  excingucre.  Lextnim  ye^ftigali  fundodxCia  proponc- 
baturvt  li  polt  ceriu  tempus  vcctig.il  foIuiCi  non  ellet ,  is  fundusad  dominij 
wdiret ,  id  elt  nunqliam  vctVigalis  hiillc  videretur ,  quat  coinicntiohaud  du- 
b^&contraCkus  relolutopia  eft.  quotl  coiuiciitio  ifc  habec  vc  fiindus  ad  do 
minu rcdeac, nonlic aGtvpi;debetquali dominid  vtileffli^diqubd^cquilito^ 
tifueiatqurcficu  cransteta^^irfurfum  ii)  cx>ncedenc6,qLU  fan^  dominus  (cm 
pccmanlic.  ^Vcc>a«»L'synim  agri  vocafitur  ^ui  in  pcrpctuum  loca^uur  /. 
i.$nprinctp.  D^.Ji a»erveEl$^.u\  eit emptrtt. petnt.  Locaflb  aute  quatijuis  per- 
pvtua  dorair.Jtim  iransferie  nuquam  potdt,  quauis  placuevit  condu^ori  da 
dam  cllc  in  roin  artioric  non  foMm  a  Juerfus  qucmlibet  polldloiem ,  lcd  Sc 
aducrlusipUnai  concedcucc,  icatamcnfivcdtigal  loluacur,vr  eade  lcx  ait.  I- 
caq.uc  conaontionispotcltas  in  cotantum  clacet,  vt  quandiupro  co  l^undo 
vcdtigal  pcnd.ittUStandiu  ncqueipli  qui  ^ondirtic,  nequc  hisqui  in  locum 
cinSjfcccclTctupt  autctrc  eam  liceac,  conQ'^  vc^b  iLvcttigal  non  pendecur, 

auferrc 
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aufcrrc  licct/cilicec  poflcfTIotie,  non  dominiu  fundi :  Ex  quo  apparet  in  ve- 
t^igalis  fundi  concelfione  non  tam  id  agi  vt  perfonalis  aliqua  obligauo  con 
tr3natur,quani  vt  fundipollcflio  in  accipicnccm  transfcratur  ccrta  lcge,  cui 
/1  non  parcbicur,tum  demum  rcs  auoc.-iri  &  antcrri  pofTit.Etfi  nonncgolo- 
cacorem  (i  malit  agere  ad  vcdbigalis  foIutionem,habcre  in  eam  rem  paratam 
ex  locato  adVio:  :em  quq  mere  pcrfonalis  eft,  nequc  cogcndum  vc  contradlus 
fui  Icgcm  inuitus  cxcrceat,  ficut  nec  vendicor  lcgem  commilTbriam  cxerce- 
re  co^itur  fi  nolit  l.-yD  de  leg.commifJ.;^M\?L  ficut  kx  jlla  in  fauorem  vendico 
ris^icahrcfoliuslocacoriscommodoadiedla  intclligi  debec.  Sedhoc  tam6 
contendo  aduerfusPincIIum,nullamhicobl!gationem  pern^nalem  eflecu 
ius  pocellace  contradus  refcindatur,  quoniam  vel  iure  fuo  vti,  &  contradlus 
Jegem  excrccrc  locatov  voIct,vcl  noIct.Si  volcc,  nulla  pcrfbnalis eo  caf ,1  ob- 
ligaciocll  quam  proponere  auc  pofiic  auc  dcbcac ,  fuflicitque  implctam  eflc 
conditionem  adcontra(Stumrc(olucndum:Refbluciocnim  non  obhgatio- 
nis,(cdconucntionisfbhus&:  conditionis  potcftace  fit:Cur  namquc  obhga 
cionem  perfonalcm  inducamus  ad  hoc  vt  concradkus  ipfb  iure  refbluacur,  id 
cft  vc  nc  quidem  vlla  ex  co  vnquam  nata  obligacio  elle  inteJhgatur?  Impli- 
cat  fcilicec  concradidionem  vc  competat  obljgatio  ahqua  ex  contradtu  qni 
non  anipliusreroluendus  litjfed  iam  ipfb  iure  rcfblutus.  Si  verb  locationjs 
pcrpctiu:  lcgemcxcrcerc  locator  nolcc,&  vcdVigahs  folutioncm  vrgcre  ma- 
lec,  fapcrcijcquidcmperfonahsobligatio  ex  lufto  concra(ftu  profecla,  /cd 
quxcancilmabcft  vccontradVumrcfciirura  fic,vc nccaliam  ob  cauiam  fu-. 
pcrlit  quam  aubd  concradVus  fubfiftat,  ica  volente  locatore ,  ac  morx  purga 
tionem  qux  alioqui  nullafieri  pollcc  vltrb  adniicrentc.  Proinde  quis  laiu 
mireturrefoluto  iure  condudoris  pcrpctui,  refolui  quoquc&  finiri  pignus 
quod  a  condudorc  fueric  confticucum/*  Auc  quis  excoinfcrac,fimiIjter  re- 
lolui  ^  finiri  debcrepignusab  empcorc  datum  ,  ob  id  fohim  quod  vcndi- 
cio  rcfcilfa  ht  cx  cauia  immodicx  lariionis?  Ncmo  prorfus  nifi  qui  cum  Pi- 
nello  &  aliis  intcrprecibus  confundere  velic  non  cancum  nomina,fed  eciam 
iurarefoIucionis&:  refcifllonis.Sicuc  aucem  incer  re/blucioncm  &:  refci/fio- 
iicm  concradusquammaxim^  incereft,ita&:  illud  obferuandum  eft  quod 
nos  fiipra  iam  atCJgimus,longc  ahud  efle  fi  quis  pignus  diflblui  dicac,  aJiud 
fifiniri.DiiroIuiturpignus  &  verb  diflbluendum  ncceflaribeft  quod  ita  da 
cum  fuitjvcaliquando  cenueric^ncc  in  eo vnquam  fit,vt  nunquam  datum 
Fiiille  vjdcatur.  Finicur  vcrb  quod  dclinicpignuseflc:  Cumqi  ficri  ncqueat, 
vcpjgnorieire  defuiat  ca rcs,qua:  (cmcl  rcdc&:  vtiliccr  obJjgata fuit,  quin 
credicori  folucumautalicer  eo  nominefacisfacflum  fueric,  apparcc  necjilud 
fieripoflcvcfiniacur  pignusnifi  quod  rcfoluicur,id  eftin  eumftatum  dcdu 
cjcur,vc  numquam  concrad^um  hiillc  exiftimecur  /  quod  ipfum  non  aJio  ca- 
fu  cuenicquam  quovelconiradVus  ipfcm  quodepignore  conuenic  refoJua 
tur,vel  aliusex  quo  ius  dandi  pignoris  naiflus  fic  is  qui  pi^t.us  dedic.  Itaquc 
refolui  &  finiri  pignus  pcn^  idem  cft,diflblui  verb  diuerfum.  Diflbluenduin 
cnim  pignus  illud  eft  quod  alioqui  durarec  ,  non  quod  ipfb  iure  finitum  iir, 
&  cefolutum.  lam  vci\)  quod  Pincllus  poft  Tiraquellum  obijcit,  ita  pofico 
iurcvtetiam  poft  refcillam  ex  caufa  immodicac  ixConis  venditionem  du- 
retpignusquod  abempcorcinccrcacoi  ftitucumfuic,  eueniurum  facilc  vc 
acquitas  1.2.  C.  de  refctni.  vendit.  e/hdatur ,  fciliccc  xre  alieno  pcr  en^pcorcm 
gacratare  vcndita,proifus  tidiculum  eft.Cilm  vcnditorjsindemuicau  com- 
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mocltfliiiid  poUic  conniliy  cmptore  in  omne  id  condcnwandoqBod  hancob 
cau^am  poteil  intcrcfle  vciidicoris.  Nequc  cnim  xquum  eflec  vendicoris 
<!aiiino&:  incommodo  cedere  pccuniam  empioiicreditan-i,&  cuius  luCTum 
ac  commodum  empcor  ipfc  perccpillct.  Ncc  qubd  empcorpignus  dandoiii- 
rc  fuo  vfus  lic,  faccte  poCcll  ne  rcfciira,  vend.uonc  mdcmniCuCcm  iUam  ptx- 
ftarc  tcncacur,  maxmic  li  cum  ptagmaacis  nofttis  puces  refciflionc  hanc 
fieri  bcncticiu  reiUcuuoms,  i|uia  neque  in  incegruin  refticuu  omnia  dici 
podenCyli  dewcjoceoonditionc!  les  nanc  e^  penes  Tendicoiem,  quaoi  fu. 
cucaecacfiveiiditio&^  no  1  fuillec.Pt9eierdmcum  poiHt  impataci  empco 
d^r  non  pdCiiU  iufti  pcetij  (Iippletioncm  cle^erit ,  quo  tamen  caiu  ncmo 
fion  videt  nmirum  vc  pigpus  quod  ipie  cooiliciiiiKc  lucrc  cciam  ip(c  ooa 
vendiairdebececEcgo  il  rem  Kelbtuecemalit,  cur  non  pediidie  Goiidemna- 
bituc  vcndicori  in  id  omncquod  vendicor  ob  ipHus  tadcum  prseftarc  cc^CQ 
dus  liccieJitori?  Alioqiii  faiid  lcgis  aq  iicascircnniuenirccur,cljgcntc(cir.- 
pci  cmpcore  icrticuuo:)cm  rci,  nunq..am  veibiulli  prccij  rupplecionem,  vt 
venitons  fui  incoinniodocedcrcc  pignotJs  datio,non  fuo.  Ncquc  verb  a- 
licec  auc  Ba'  tolum  aut  al.os  renliirc  crcciendum  e(l.  Nam  &  emptor hjc  cc 
iibi  vendicam  non  iol.lm  obligailccicd  ctiam  in  fccundum  emptotcui  aLc 
mSRtt  fatentur  omncs,quod  t^ec  Pinellus  ncgat^daci  attoocm  «d  pcettiim 
aduerius  empcocem  quivendidic,  quidni  ergo  8c  ad  indcmnicacem  (i  ooik 
vendidic  (ed  obtigauic^  laemm  fit  vc  eadem  iic  racio  paccis  pro  parte ,  qos 

*tiKiuspro  coco,  necineofolumqub^enipcorquicem  obl^auicscquecd- 
^mnacur  indcmnitaLis  nominc,atquc  condcmnarcturadtocum  pceuomH 
semal7enaiIeC,(cdinjlloct:am,  qu6d  quemadmodum  pcrniittimuscmpco- 

•  ti  vtcamrcmin  qua  venditor  immodicc  laTus  fuit,alienec,ica  &  mult6  raa- 
giSjVC  eam  rem  ooligcc.  li  .auJitiim  Ci  imeft  vc  cui  plus  I :cec,n6  liccacquod 
elt  minus,  vtque  obl  gandi  UiS  lion  habeatqui  habct  ius  alienandi,  li  matitu 
Yxcipias  cui  icx  Iiiiia  peiniilit  vc  iundum  docaJcm  coiiiencience  mulieie 
po(}ccveudcre,  oppigneiarc  non  icem  §.t./nfht,^iti^,MlienJuetve/tton,[j^ 
;cialtracione,&:dotiumiauorc,quod  oppigneraiioni  ^Kitiusquam  alims^ 
tiom  oonieiiittra  mulier  videretur.  Kec  video  cul  plaoete  po(nc  diilimilitii- 
dtntsrado  illa,quam  Pindlus  adfirrttquod  ctUnprimus  cmpcor  rem  aiicflS' 
uic.nulla  competat  a6Uo  venditoti  niii  ad  pcetiunHtiec  pcoinde  quxti  pof 
iit  dc  rc(bIu6doiuce  fecuiidi  cmptocis  cilm  per  auocadonem  qua?  nulla  fil* 
ncquidempnmiempcoris  iiis  rcfbluicun  quod,inquit,diucrfum  eft,ca  re 
pignori  tanci\m  dara,  quor.iam  oppigneraiio  non  impcdic  auocationcm,  cu 
ius  pocellace  putat  :l!c  fieri  vcnd;tionis  rcfolutionem.  Nam  in  eo  /empet 
errat  &  cscuticPinellus  quM  auocacioiicm  hanc  fic  ficri  pucat,  vcv^ditio 
reibluacur.  qux  tamcn  vt  probauimus,non  rc(bluicur,(cdrcicindicur:ldc6- 
que  non  magis  cAtnresauocacurquam  cum  non  au(x:acuc  locus  eilc  potcft 
tegulx  quae  habct,RribluCoiutedatotis>eibtuiquoque  nxs  acceptoctt;  Si- 
CttC^conccanoportude  vtroquecaiuieicindi  veiididoiiem  nece(&  eil,  vc 
falienatarepcr  pcimttmemptorcm  poflit  vendicor  adoeifus  eum  agcic  ad 

-  predom  iultum  tk  verum:quod  fanc  ptiorc  vcnditione  (alua  6c  (ubmbnte 

deberinon  po({et.Fai(um  i^itur  cft,  quod  (upradido  locoPinelluscoDcitt' 

-ditffirmj^.iimitarihoccauivulgaremillam  rcgulamdc  totoad  partem 

^£  de  /otdy6.D,dirti  vindtcJ^^^limiuaios^^ 

nuUaeft.  ^  •  -  -  •    t    iJ^wmvfz  ..^.-s  , 
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ERROR  TERTIVSL 
Dt/pent  fSrfinttmm  \£l  in  aBpdoiiciD  jj. 
I).deiiiinoc; 

£r  Ti  N  E  B I T  hoc  capuc  ad  ea  quc  d^n  diem  addidione  pro- 
ximc  difpucauimus.Scparandum  enim  fuit,nc  (^uod  muJti  fa 
ciunt,propolic..m  qiiacibonem  fatis  alio^ui  difficilem  &  ob- 
fcuram,  confuiis  &:  implicitJs  aliis  &  difhciliorcm  &:  Jongio- 
rc  tra(flatu  obfcurior^  rcddecemus.Djximu5obicerfa^  ven- 
ditione  fub  padlo  ad  di^onis  in  diem  non  efle  pcrmitcendum  empcori , 
aud^o  alium  precio  eam  rem  pco  codc&i  pr^io  retineiepoillc,  ni  augere 
&  adiicece  ipiecciam  Yebt:quod  (and  apecd(lBriiiveri»is  icriptumcft 
$it$}fxmfif-I>Jim  Stm  skM^t  camen  non  defonc  ex  pragmaads  no- 
Ans  qui  concra  Duceo|,4kcepci,vc  video,  autoritate  Enuniielit  Soav» ,  qui 
in  £ui$  ad  I|piielWn  annocaciunculis  eo  ipfo  loco  quem  nos  proximiagica- 
uimus ,  &  primus,  quod  fciam  defcndit  auda^er  »  audieDdum  efleempcorC 
fi  idcm  precium  offcrat  quod  alius  obcuHC;  Sc  non  maius.  Ex  l.pinemptionS 
jj.  D.^wMffor.vbi  Hetmogcnianus  fcribit,fi  incmptioncro  pencsfc  coiJoca 
Cam  minor  adic^kionc  ab  alio  fupcretur,impJcrantem  eum  in  integrum  rc- 
fticutionem  audiri  debcrc,li  proDcc  fua  inccrcflercm  illam  cmptam  fiiiile, 
veluci  qubd  maiorum  eius  fuiilcc»ied  ica  camen^ciuic  Icx,  vc  quodexlici- 
ucione  accieflt^  oAcac  vendicoci.  Mibi  vec6  ea  lcx  videcur  propiam  U 
fiiedalem  habeie  cacionem  incaofa  cefticucioiusin  tnteg^wnqtis  minoci 
Attac*Non  qubd  hacpacce  minof  fic iaiwiabilior maioce  n pioeoilcm  |fre 
ao  poffic  vincere  collicicantem^qaandiu  ccmpora  adieftionem  padunciiC. 
Scd  quia  pofl  elap(iim  bcicandi  &  adiidcndicempas,  tk  in  lioc  ipib  Uriba 
fiicnc,qaod  (cvind  pa(Tuseft,re(^itui  in  intcgnimpoteft  benefido  aetaci% 

2ui  fi  maiorc(tt,rcftitui  nuUomodopoflct.  Cumquc  earefticuuononnx- 
poft  addidbonis  dicm  impetrctur(quia  nec  antc  la?fus  minor  videri  de- 
berec,qui  fi  pluris  licicari  vellet,  vinccrec)nonalimd  fanc  precjum  offerre 
minor  cogendus  eft  ,quam  quod  ab  empcore  eodcmquc  vidore  oblatum 
6iecit,  &  confticucum.  Nam  cum  vendicori  pretium  iilud  oifcrendum  flr» 
yt  In  aic»  non  poccftirtique  piuiis  inccccile  vradicoris,  qui  nonniii  canci 
«ftmianit  le  (ba  careic.  Videci  poflet  incaeiR  pociils  cmpcocis  ,  eo  iak 
tiem  caitt,  quo  piccium  adhuc  augeie  vcUet  >  .ctuidto^  minoiem  licte 
tiOQ^  ruifum  fuperare.  Nealioqui  cueniac,  vt  per  impetratani  reflitiicic^ 
ijfiem  mebor  fic  condiciominocis*        fuom  cllec  icbnsomnibus  ince- 

£1$,  quod  vel  ab  ipfb  in  incegrum  rdllitutionis  nomine  adhorret.  Alioqoi 
_  cilc  fucricminori  fraudem  comminifci,&:  aflequifi  prima  vcl  vniusn<|» 
mi  adicdione  vuici  fe  paciatur ,  vc  poftmodum  petita  rcftitutiore  pro  eo» 
dcm  pretio  viccrit,qui  ncc  lidupli^m  tunc  obculi(rcr,vinccre  t.  nicn  for- 
Caflis  pocyiiIet.Verilm  non  icaeft,minorique  liac  in  rc  m;^is  fauemus  quam 
empcorHdom  netamcn  &audis  confiiium  vlium  probetuc(lu)c  enimpro 
cxcepcofqnpci;lNl|crtAibfr»pweto  cdm traflainc de acftitiirioiiibtunn 
integnmiiqiiiiiUkJigiduten^  €Qoftat}qiita  comiancionis,idcft,  add»> 
^kioQisq^inteifim  fiiecat»  vciba  nonpactaDCnr  n  poft  cam  dicm 


584    ANT.  FABRl  DE  ERROR.  PRAGMAT. 

aJ!e<i^i()aIi«.ju.irccipiacur :  nouaquein  eaui  rcm  conuentione  ad  nouum 
diem  d  jendani  opiis  ellcc,qLiani  porio  minot  vt  ineat  cogi  nullomodo  po 
tcftjlicci.  qiiam  maxnne  aclor  (it,Cic  qjidcm  voluntarius.ii;  petenda  lelbtu 
tione.  Lx  quo  maxinmm  ccrti}  argumentum  fumi  poteit  aduerfus  cos,  qiii 
minor:  raouenicrdum  putant  contra  lapfum  tenjporis  conueiitioi:alis,  vc 
tantundeni  tempoiis  ci  rclbtuatur  adt-aciendum  id  quod  intra  tempusil- 
lud  facere  &  potu.c  &c  dcbuic.  Nam  in  fpccie  dJ.fi in  emptionem ,  rcltimituc 
minor  no;i  aduerfus  lapfam  ceniparis  ,  (cd  aducifus  omillam  adicdbo-em. 
Alioqainlicempusin  quod  adJiCbofada  fuerat  rellituerctur,nonniri  cii 
fuacaufa  rcfticueretuiv  id  elt  iia  vt  cogendusellct  minor  adiicere  adcmp:o 
vis  adicdionem,  ruifufquc  ^iliam  eiuidem  adeoquc  alterius  cuuifbbetcm- 
ptoris  ad  licitationcm  acccdentis,adicctionem  admitterc,non  fccus  adl  ad- 
didionis  tempoia  nondum  elapf  t  elfent,  vt  coi  .tingeret ,  fi  aduerfus  lapfum 
temporis  lecalis,  vc  ita  dicam,reilitucio  impetrarctur.  In  quo  rcftitucionis 
gencredici  folet,tantundcm  reddcre  reftitutionem  ciiiantum  Ixfioabftuic- 
idxd.fedetfi iG.^^Ji fens,  cum  fecj.l.necmn  i%.i.JifHij ftpiu4.D.ijutb.  ex  cauf.ma 
ior.  Sed  dc  tota  illa  qud-llionc  dicendum  nobis  crit  fufius  alio  loco.  Hrc 
obiter  6c  Fere  extra  rcm  dida  fint. 


E  R  R  OR  QVARTVS. 

De /4^4  pef  denatmutn  oppignoratione  rei  donM£ji  pofiop- 
ptgnorationem  donatto  ex  caufa  ingratitHdtms 
rfuocatafit, 

N  hac  quoquc  qua:(lione  qiuc  nobibores  iuris  intcrpretes  d/- 
fentientes  liabuit,  dilputandum  nobis  eft  aduerfus  Arium  Pi- 
ncUum  qui  ad  1.2.  C.de  re/ctnd»vendit,S>c  eo  ip(b  capite  quoda 
nobis  citacum  e(l iii  fuperioribus,  petcinaciter  defrndit,  h  do- 
nacariusrem  fibi  donacam  pignoridededc,deindedonauo  e% 
.caufa  ingracicudinis  rcuocau  fit,  refcindi,  vt  ipfe  ioquicur,  hy pothecam ,  li- 
c^t(ateacur,fiquodmagise(l,ahenacio  ailqua  per  donaurium  fada  fic,  lef- 
Ccindi  eam  non  debeie,quod  &C  a  Conftantino  expreflim  cautum  eft  in 
fohs  matrthm  •j.C.de reuoc.donat.QnCiil  aLjfurdum  non  fit  in  hoc  feparari  h/ 
pothecam  ab  aUenacione,4r^./.i»  tjuorum  ij^.D.depignor.  Hac  vna  diuerlica- 
cis  ratione,  qubd  ciim  rcs  donata  alicnata  cft ,  tamcdi  poftea  reuocetur  do- 
nacioproptec  mgraticudinem,  nulla  umcn  ad.o  donatori  competit  aduer- 
fus  teriium  poircllbcem,ad  cem  auocandam,  nec  proinde  doiiacio  ipfa  W 
parcercfcindicur ,  quomodo  refi:indicur  cum  donacione  reuocaca  resjpfa 
<]uxpcnesdonacanum  maniiciautincius  falcem  dominio  8c  iurepct  doiia 
toremauocatur.ldeoque  putancnoftri  pofteriorc  hoc  cafunon  cciani  prio- 
Tc  locum  ellc  rcgul»  qua:  refoluto  lurc  datoris  refolui  vult  ius  acccptocis 
isx  l.lex  veQiault  T^x.D.de  ptgnor.  Sic  enim  Tiiaq.  in  l.fivn^juamfi.  verb.r^**' 
itatur,num  lyi  Cde  reuocand.  denat.^cH  alios  multos  quos  congerit,pracfer- 
tim  Rip.in  l.fin  ^M-tf1:i^r..C,god.  Ego  vctb  vt  contra  fenciamex  eo  nioueof, 
quod  donacio  ex  c.^.ufaingratitudmisrcuocaturquiaeiTj  iply  iurc,fed  tanie 
non  refoluitur,vt  res  qux  dyiata  eft  pro  eo  haberi  debeat  acfi  nunquam  do 
tuta  «ITcc.  Neceilana  eiiini  eil  doiutocis  quecimoiiia,  6c  voluncaus  deciaxi' 
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tio»qubd  cxeacaufarcuocaum  doiiationemvclic:  Alioqui  non  /blilm  non 
habecurdonatio  pro  reuocata  ipfo  lurc  ,  fcd  ncque  pcr  donatoris  hcrcdej 
teuocMzi  poteit  ,  licut  ncque  icgiatitudo  obiici  quam  dcfundus  rionatoc 
nunquamobiccic  ,  vthabetexprcirain  c^mreni  lulliniani  conllitutioin  </. 
i.fin.  Ex  quo  apparct  quantuni  mtedlt  inter  rc-uocatioi-.cmdon3tioius6c  rj- 
rolutioiicm.  Relolui  cnim  dop.atioticm  cam  dicimus  illud  ligiiirtcamus  ha- 
bcri  cam  pro  non  facta  ,  rem  donatam  pro  non  donaca  ,  qucmadmouum 
vcndjcionc  rcfolui dicniius,  cu  rcscmpci  hc  inempta  potelUce  legis  c6mi(Ib 
rir  autpa^b  addidtionis  indicm.  Qnocxetr.plo  poiTis  dicercvix  aiio  vllo 
cafudo^iationis  rcfolutionem  fieri  polle  ,quain  quocop.uer.critdiicrtisvcr- 
bis,vc li  donatarium  ingratum  hcri,vel, quod  parum  cillat ,  co:iueiit;oi-.ibus 
donacioni  adfcriptis  non  fitisfacere  concigeric,  donacio  pronunquam  htta 
habcacur.  Ncquecnim  nouum  ellmaiorem  vim  ellc  exptcfii  quam  taciu. 
QLiaiiquam&  ica,  vtidiximus,conccpta  coimentionenon  p<jtc<l  viden  cx- 
prclfum  ideilequodalioquin  inellct ,  quiailludquidem  tacitc  .:ielt  ct;amU 
cxprcflbm  non  ficvtcxcaufa  ingracitudinis  do.  atiorcuoc.iri  pofllc,  adeo- 
que  rcuocctur  ipfo  iurc  ,  fj  donator  id  veht  ,  (cd  nonillud  ccjam  vt  dor.atia 
rc{bluatur,6c  nunquam  Hada  cxillimetur.  Ei  fanc  vel  ipfum  rcuuattonis  no- 
mc  dcm61lrac&  prar  fc  fert  hCtd  aliquod  hominisrcuoca  tis.  Cotra  vero 
refoluttOTtisncwncn  nihil  nih  poccilacem  iuris  refoluci.tis.  Nam  quemadmo- 
dum  contra<£>aobligacioiuris  vinculum  ell  non  hominis  ,  ita  oblii^acionis 
relblutio  tota  cx  iure  cll  non  ab  liominc.  Auocatur  qu^dcm  res  ab  lioir.ii^.c 
tum  ctiam  cum  contradus  rcfoluitur  :  fcd  auocatio  illa  feciuitur  rei*oiut:o- 
nem,magi(qucetFe<3:us&  fequt  la  reiolutionis  ,  quamicfulu;ioipfadiccn- 
da  cft.  Cxterum  rcfolucionis foliiis  potcltas illa  cit ,  vt  ii  res  qifx  f ucrat  ac- 
<juihta,mcdio  tcmpore  fuerit  obligaLa ,  pignus  cuanefcat ,  cjuc d  alioqui  po- 
tedace rcuocacionis  non  magis  potcll  euanelcerc  ,  quam  li  vel  ofHcio  mdi- 
cis  ,  vel  perin  integrum  rclbtucioncm  concra^tus  refcinderetur.  Icaque 
omniacaqui  in  fupcnoribus  difputauimus  aducrdis  illorum  lcncenciam, 
qni  pucanc  refcUIa  vciiditionc  ex  caufa  immodica:  la^fionis  rcfcindi  quo- 
quc  lus  hypothec»  pcremptorcm  interim  conftituta:  ,  ad  hunc  cti.mura- 
^atumpcrindcaccommociari  polTunt  ,  vt  piobcmus  nonpolle  refolui  pi- 
gnus,quod  donatariusdcdcrit  antc  donationisreuocationcm  ,  Cmc  jair,  tum 
cum  pignus  dabatur  ingraticudinis  caufa  al  qua  commiira  cllec  ,  liuc  nuila. 
Qnin  & in  dnnationibus  multo certius  hoc  lus  eft  ,  proptcr  npcrtam  illam 
ConlUntinilcgcm  in</././)iiytf/i/,quxpolUcuocatasctiamdonationcs  ,  m- 
hilominus  vaierevulc  ,&fublillcrc  alicnationcs  quas  mcdio  temporcdo- 
natarius  feccritruam  quicquid  Pineliuspoftalios  caufetur  ,  quid  ablurdius 
dici  potelt,quam  vc  donacario  etiam  ingrato  liccat  rem  donatam  adcnaic, 
nonliceacoDligarc  ?  Quod  cnim  Pincllus  rcfpondcc  ,  aiienacioncm  facc- 
rc,noneciamoppignoraiioneni,  vtauocari  rcsnonpoilit  adonacario  ,  ac 
pioindc  vc  ncquc  refolui  dcbcac  alicnatio  ,quam  donatarius  fcccrit  ,  tanto 
apercius  oftcndic,  cx  caufaingraucudinis  non  ficri  donationis  tefolutioncni: 
quat  li  fieret ,  non  prohibcretur  vtique  donator  rem  fuam  qua:  pro  nuquani 
tlonacahabctctur  ,  a  poflellbre  quolibct  vindicare  iicutcucnitcum  isqui 
cmit  fub  lcgc  commiiroria.vcl  fub  pa<^o addidionis  »u  cicn),antc  diem 
ahj  eam  alicnauic.Cum cnim  his calibus fundus incmptU5 fi.ic  ,  quo lure  ob- 
fcao ,  aut  quo  colore  iiccat  poflcilbn  £uam  fcm  diccre  &  reunere  ,  quam  i 
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non  ciomino  acquifiuille  reperiacur  ?  Denique  fola  illa  iuns  fidio  quipet 
{oiam  rcfoludonem  inducitnr  >  vc  nunquani  dommus  fuiHe  vidcatur  ,  qui 
rcveradoniinusaliquandofuitjcfficercillud  potel\  ,  vt  irricafianieaomiiu 
4]ua:  tanquam  a  domino  fa<Sba  func ,  nec  njli  a  vero  dommo  ficri  pocuerunt, 
cuiuAnocli e(l  iuspignoris  ,alienationis ,  fcruicuus,&  alialiqua  funtrimk 
lia.  Quandhi  cntin  verum  eft  daminiiai  foiflc  eum  qui  alienauic ,  auc  pigiio- 
ri  dedic  »aut  laaitttteiiiiinpo(ttit ,  necpconondomiiiohabendttni ,  ndo 
itirispacinon  poceft  ,  vtafienadoillavelpignoris,auc  (ernitims  conlUoi. 
rio in  imcnm  deducatur.  NecquMeaies»<)iiaiidittaiienacanoneftBa» 
cari  pofltc ,  ad  rempeccinec.  Reuocacur  enim  cum  iiiacaiira , ficuc necoifi 
cum  fija  caufa  alienan  pollct , /.  alienatio  67.  D.  de  contr,  empt,  Nam&r^ 
uocatio  illa  haud  dubi^  alienatio  ci\  ,  cum  dominium  quod  a  donatore 
per  traditionem  abccilerac  ,&:in  donatanum  fuerac  trariilatum,redcatad 
donntorem  ipfb  iurc ,  li  modo  rcuocatam  donationem  donatot  velit  :  A«  ' 
liiWquc  namero  domir.ium  edquam  quodpuiu  tuerac  penes  donatotem 
cdm  alia  quoque  6c  noua  caufailc  Cius  ac4^'reiidi ,  necpnociiladeBiiii 
tranilacio  pco  non  faAa  vnquam  habe4cur.  Ke^jd^  C|Bod  onisdicat ,  h 
dem  euenire  in  vendicione  ia&a  (ub  lege  commiflttnr  %  aat  fu  b  padoaddi» 
^onis]'ndiem,vcvendiuonislegeme]Mtcefevendifcbrpoffic6velic  ,  iMn 
eriam cogatur  inuicus^ diB,  I,  ^.  Bf  leg.  conm^  Non  cnim  ob  incettaiDil' 
lam  vendicoris voluncanem ,  vtrutn  refolutam  vendicioncm  velic ,  nccnc,  in 
fufpenfomanetref<>lutio  vcnditionfs  :fedcumipfb  iure&fola  paftipotc- 
flate refoluatur  ,  m  venJitoristamenpoteftatecft  ,  fivclit  non  vunercfol- 
uantur  qnod  fic  ipfoiurc/cd  vc  prondrcfoluta  habeatur  ,  ne  couentioncm 
quam  fui  foliusfauore ,  nonctiam  proemptorc  adhibuic  >  inuicus  exercere 
compcilacur.    Sunc  autem  ifta  longe  dinctcncia  ,  nonfolum  anquis  isk 
cac  xefoloi  contradnm  an tefcind.>  ted etiam  vtmm  refoludo ipfa uciol' 
eaconditioiie ,  fivoleciscuiusimeieft  reroltti9.aii  Ibbeaporijks  niftmkk 
lHanamqttecondiuoTf  9#/rf ,  (iiipendit  tdbknitticm  inid  vique  cempai 
cjuodcciar^ca  fit  voluntas  ,  &prorfus  condirionalcm  facic  rclolutionenir 
Ula  vec6,  ntft  nolet  non  fuipendic  leiblucionem  ,  (ed  ipfam  pociusfeAdiiOO' 
nem,vc  ita  dixcrim,refolutionem,4r^if»i./i.  DJk  m  mtm  mmUQ.  Icaqueopti* 
mum  pro  donatorc  confilium  eft  ,  vt  fibi  non  (blum  aduerdis  alienatio- 
ncs  aut  opp  gnorationes  qu  e  a  donatario  ficri  mcdio  tcmporc  poflent ,  fed 
eciam  contra  dubijiuriscuentum  profpiciat ,  cam  expreflim  conuentionon 
i.i  donatfonc  adiicere ,  vc  luienieiatus  crit  donacarius,  fiuc  pacSkis  corucn- 
cisfacisfacerenolec ,  donacio  ipio  iure  refoluacur,  &  quod  cBfc^iipforius. 
Maiiitfy4»fioii  ftftilabeaair  (iccite  afi^KCnr  vtdnbitaciomilkii' 
^eri^^ot6c,qain  ceiblaca  quandopKMjoe  donarionc  pignus  quoque  Jpl 
tdbbiibirfii»  itffeerim  cenftictttttm  fiieric  tmxmtcKitiLf^iLikO^Lmm^ 
imb  df  alienatio (i  quam  inccrim  donacarius  feceiic.  Ncquc  enim  ad  liDC 
ca(om  perrineciexC6ilancini,fed  ad  illu  duncasa^quo  abfolut^  6a^a  ficdo- 
jiado,null6qaedee{usre(blutionepa£^ofubiecuco:  ticuta  nobis  tradicum 
eft  cum  dc  pa^io  retrouend^di  tra£tarerous,  l6gc  c6fultiiis  £»£ktti^vendiio- 
rcmquircmafevenditamrecuperarclibcramaliqiundo  vclic  ,  (1  paciica* 
cur,  vc^iocieicaT)queprctiumaie  reftiCutums^iC  ,  res  fic  inempca  ,  vt  in 
fftci<ej.f4  tt 7.  Cde  pM^.  inter empt.  ijr  vtn^bt,  qn^  fi  vc  vuig6  fic,padlio. 
kikapi^  peribpali  obligaciooe  cmpcttcem  ooikiogac  ad  ccaouepdgi* 
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dum.  Facerc  vcro  non  pofTum  quin  cum  Pjncllo  mirer  ingcnium  Caroli 
Molinxi.qui  cuni  in  ea  fit  opinionc,  §.zi.  in  ConfuttHd.  Partf.nnm.^.  vt  rc- 
icilli  propter  iminodicam  lorfionem  vcnditionceuancrccreputct  lus  pign<»- 
rjsabcmptoreintenmconltituLi  ,  aliudcameniuns  cftecxiltiniat  indona- 
tioncproptcr ingraticudinemieuocaca.  Nam  ticxeomotns  crtqiuKihoc 
cafulcx  Conllancini  confirmi:t  alic  acioncs  quas  donacarius  mcdiotem- 
porctccerit,iIlud  ctiam  aiumad  jcrtcic  Jcbuit,  quod  far-.c  non  ignorauit.  Iit 
aliaquoqucfpccic  cum  vcndiiio  cx  caula  inimodica:  lorlionis  rdanditur, 
nrcsabcmptoce  in  aliumtranllata(S«:  alicnata  rcpciiacur ,  nihilonugis  rcm 
ipfam  auocaii  potlc.nccnoua:  legis  beneficium  autin  inccgrum  rcltitutio» 
ncm  dari  concra  tcrtmm  pollcirorem  qui  non  contraxcric.  ProinJe  noti  dc- 
bcrc  miniVs  uiris  habcre  creditorcm  ,  cui  rcs  illa  oblic;.it.i  e<l,  qujni  habitu- 
rus  cllct  cmptor,li  eandem  rem  comparaHet.  Ac  fai ,^  vcioqiie c.Tfu  a:quc  ab- 
fardum  eft,  (i  dicamus  non  liccre  cmpcori  aut  Jot  atario  rcm  obl:gaic.* 
quam  (i  volctctiam  alienare  podic.  Pixlcitim  cim  donatori  Mrputandum 
(itcurdouaucrit  ,  licuc  &vcnditori  cur  vendidcrit  ,  non  ctiam  cnditoii 
cuf  a  donatacio  aut  cmptorc  pignus  acccperit  ,  qucm  cotcn^poic  domi- 
oum  rciuJC 
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ve/ermtHteperemptorem  acfuififa  fitndo  ^uem  emeratfnh 
pnQo  de  retrouendendo. 

Ocv  iM V s  in  fupcrioribusquid  iuris  fit  cum  aliqua feruitus 
pcr  cmptorcm  incerpolita  elt  pr^edioquod  vcnditum  fucrac 
fub  paaodcrccrou6d6do  Vidcamus  ia  vt  mllituti  tra^tio- 
n6pcr(equamur,quid  cotra  dicidebcac  li  fcruituseidem  prq- 
dio  acquiHta  lic  ab  cmptorc.Vidco  auccm  intcrprecib.  rcftris 
&pragmacicismag]splacere  ,  vtnon  reroiuacuriusrcruicuc  s,  fcd  pcrinde 
faluutn  lic  &  vcile  vendicori  poft  rctroucnditio  'cm  ,  acauc  cllcc  cmptori  i\ 
rcccouendicio  nulla  fa£b.i  lru:llec  ,  ita  tamcn  vt ex  ca  cauia  vcndicor  cmptort 
przftare  indemnit^item  tcncatur,  id  eft ,  prctium  quod  pro  fcruiciicis  acqui- 
licione  empcor  dcdcrat  ei  reddere  ,  nunimm  li  vcnditor  ius  illud  fcruicutis 
pnrdio  fuo  acquilitum  mancrc  vclic-  Nam  li  nolit  ,  non  pucanc  cogi  cum 
debere  vcprecium  foiuac,  qui  nullam  ex  cupcrcipcre  velic  vtiiitaccm.  PU- 
nenecdubicanc  qumhoccafu  poflic  cmptor  pro  arbicrio  dc  iplius  fcrui- 
cutis  iurc  difponeie  ,  quia  ciim  augmcncum  iUud  &  fa£Vo  hominis  accef- 
/erit&cumimpenfa  ,  non  poteftineo  iusvUum  qnaclitum  cllc  vendiiori 
inuito empcore.Sic Hieronym. Cagnol.  cx aiiorum  non  minus quam ex  fua 
lcntenda  ad l.i.  C.de pa£l.  tnt.empt.  (fr  vendtt.  tjHtfhon.  z8.  numerA^<^,  vbi  ci- 
t:LZ§.  fivaJfaUus.inTtt.  Hicfinitur  lex  ,  invfikfeudcr.inqiiolocoCcti^um 
cft  ,  ii  vallallus  in  feudo  aliquod acdificium  fecent  ,  vcl  ipfum  fua  pcc unia 
melioraueriC,&  contigcrit  pbfteavt  vaifallus  line  filio  malculodccedac,- 
paci  dominum  dcberc  vc  irdifiaum  auferatur  ,  vel  fbluere  prctium  mcn 
liorationis.  Idcmque  eflc  li  precio  fcruitutcm  ftmdQ  acquilicrit  ,  li- 
cct  quidam  alij  dicant  omnino  ad  dominum  pertinere.  Quod  aiunt,i 
non  rciaiui  ius  icruitutis  per  enipcorcm  acqmfitar  ^  iaudo  cgo  &  probo.. 
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CurcMinn  rcfoluereturqiiod  vtiliter  conftitutum  &:  acquilitum  hiit  ,  alm 
ncc  lus  ipfiim  ejnpioris  qui  feruicuccm  acquulic ,  refoluacur  ?  Nam  li  ius  il- 
lkicldomii)ijrerolucrecur,quodincofuncioempcor  habuit  ,  vuque  facen- 
dum  eirec  refolucum  edam  ici  tasfetuidicis  per  cnipto<em  •cqmac  .  quia 
per  ctim  leperiietnr  acquili ca ,  quia  mmquam  dominiis       vidtmau  Sl^ 
quid^m  veriflimum  illud  cft»qttod  nos  tn  (upeooribus  cocief  inciilcaaiiiiB% 
lefblui  venditionem  nihilaliiideile  qn^mhcriiem  inemptam  ,  Sciiiciiiii 
*  (Utumdedudvendicionem^vtnnnqntm^idaeiiftimcnir»  Conftataaicm 
ncut(erutcuspraed.oin^.poninonpoteft ,  nifipcreum  quidominusficpis» 
dij  feiuitutem  dcbituri,&  quidcm  in  foli  u.  Ita  vt  vnuseifbciisfundi  com- 
mutiis  permittendo  irc  agerc  nihil  agac,  l.vrrMs  rx  fcdts^.D.de ferHit.Tu/itc. 
prtd.  Sic  iiec  .ib  alh)  quain  a  vcro  dommo  leiuitutem  acquiri  poilc  pradjo 
domina-^cu  Id  cnim  elt  quod  dici  fblcc  alxnis  scdibusleruicuicm  nec  impo- 
ni  nec  avqair»  pollc/y/ cum  dMasi.D.commun.prdd.  Itaque  velhinc  maxiu  c 
argumentum  pro  fcntentia  roftra  fortinimum  contrt  pragmaiioiis  fumi  po- 
ceu,vc  faceri  cogantur » nequc  padti  de  rccroucDdendo ,  ncqaeiecoarfem»- 
ncndidon's  poteftatem  tOain  elle ,  vc  pnecedens  vcpMoicibloflCitr.  ^h]ua# 
fiica  eft.illud  quoque  conlequens  videtur^  nifime  fiillp  >  vc  cmpeon qnile^' 
uitucem  illam  acquiltit,noncancumiiidemnitatein,qKKxipcag^acidadii^ 
tunc ,  fcd  ipfum  leruituris  pretium  omnimodo  piarftare  vcndicor  teneatur. 
QjU  1  cnim  li  nullo  pretio ,  fc  \ex  mera  imponcntis  libcralitaic  feruitus  illa 
pcr  cniptorcm  acquilita  lit  ?  Nam  ncc  qui/quam  dubitat  ,  qum  ex  caufa  do- 
nationis  licuc&cx  alia  qualibcc  iuiiaconucncione  fcruicus  acquiri  poflit. 
Cur  dicamusnihiUdebavcnditoieconlequi  cinptorcm  dcberc  ,  quod  (iio 
nihil  dcderic  donacori  ?  Au  non  ita  iiec  vc  hbeialitas  quam  non  nili  ad  em- 
ptocem  perdnece  doiiacor  Yolttitad  vem^lPttm  pflonalMCQr,  adcoque^ 
quod  magi  s  mirum  eft  ,  d  ibb  fit  |too(ucuia2:HociNnatti(m  pCi&idiNmib 
aomeft  » acfipcetiinnabemptooe(<4iicum  aliqnoddfic  «qioddfeMnt 
venditor  nollecTVdque  (anc  arg.l.u^jtid€  NttMus md SX.TnkilU  Noii e- 
nim  vtderi  poteft  ninil  prorfus  abefle  emptori  qui  donattoncm  accipeiidO 
ielioc  ipibad  tfrTi<r»p«  obiigauic«n  oon  ciuiliter/altcm  natoralitcf,  mtimA 
uilis  vidcatur  ,  Lfedetfi  lege  15.  f .  nvfnlsnt.  d  .  de  petit.  hered.  Sed  &  olm  cm- 
pcor  precio  (cruiturem  acquiluc ,  ii  tort^  minorc  quam  quod  iuftum  vidcri 
dcbeat ,  ex Facilicate forlitan  eius qiu  feruicucem  vendidic  ,  &c  Ijberaiitatem 
cxpartc  m  cmptorem  confcrrc  voluit:  Curcogamus  cmptorem  vtcoi- 
pCbprccioconccnCiis  iitquoddedic  ,  necauanci  reoera  feruiius  ilia  eftpc- 
terepoOic  f  An  noaica  fiac  vcpdticcar  mfiQmtc  commodo  rux  conucn- 
cioaifi  Aut  avdusqui  Ibiaitiim  iDimmo  veadlidit^  fiaelibcniiMMb 
ia»ftuicid*&  ali)  pcodefle  vdimus ,  quam  tlli  ipnqai  cunnco  '"^^mwh 
dt?M2^M«i^C^  l.mkemis  6uD,ddUi.tmicid.  NifiiaRiffis«i  veliinaiiDp» 
iace,curnonmaioievcT6queprete«aicdc  ieruicucem  t  qQQd(ifa^iunci^ 
iec ,  nec  vaiditor  ipie  fttndinegarec  cantundcm  a  fecmptori  rcfticKi  opor* 
«ere.  Ncquefan^videDquaracioncpoflicindcmnisferuariempcor  ,  iimi* 
Dorelumma  concentuscllccogacur  ,  quam  quxfufficiat  ad  vcram  iuftain- 
que  acquilic£  (cruicucis  xftimauonem.  Precjum  namqocftadentmnid 
locofubUitucum  videri  poteft  iiiuftum  iic  ,  non  eoam  H  mmus  iufto  ,  Hi- 
4(quciamincoiaaemus  vcndioori  lecioucndjdonem  vrgepCL^  qubd  cuoi 
lltoqui  ncmocogt  jpodfefiibiM 


Digitized  by  Google 


.  DECAD.  XXIIL  ERROR  V.  ^  fi^ 
(alc^  ialioprctio,  Lnon  cnmo.  D.de  rer.afoot. em^ioiem  tamc  hic  adigimus 
vt  {cniicutemcjuam  libiidllc  quxliuerat  lulloprctio  veiiderecompellatur. 
JEt  vcr6  quidni  UiWiciat  vejiditori  li  mdcmnis  lerueturi  Aiqui  jndemnis  cft 
li  modo  nihil  emptori  praellec  rupra  uiUum  prccium  lerujtunsjhcctplut 
■pcrilec  c]uimcmptor  loluerit  pro  ncquirenua  reruicute ;  Ai;oqui  ccnac/a- 

de  lucro  capcando,non  dc  d.imno  vitanJo  qui  rcni  viliflimopretiocom- 
paratam  pro  codem  h  ibcre  vehc,n6  pro  lullo.  Neque  pocdl  conqueri  vendi- 
tor  deccnorem  luam  coditiunem  lta«^am  cllc  pcr  emptoiem  ,  cum  cam  rem 
cuiujrctrouendicione  pottulat,tani6preuohorc  habiturus  ijcacLcfnoncrer- 
uicucis,  Plane  ii  immodico  prctio  ca  lcruitus  pcr  cn)ptcrt:cm  acquUiiapro- 
ponatur  ,1^  tam  magnus  exccirusiic,  vccmptorisllulucj.Tponit  imputari, 
cur  cati  cmeric  (cruicuteni  quam  paiden$&  diligcns  pacerhinnhis  lultopre- 
cio  coparare  potuinet,  non  dubito  quin  vcnditori  .-igcnti  parccndu  lit ,  vc  lu- 
ftum  verumqucpocuumdandolibcreciu-^nc  ahtcr  polico  lurcaijcidac  vta- 
lienx  ftulticiac  pccnas  lua; ,  &C  in  cmptoris  potcftatc  lit  doio  malo  vcrCni  cir- 
ca  rcm  quam  (cit  a  le  ahquaiido  rccroucndendam  clfc ,  vc  vcnditorcm  iuuni 
grauiori  oncrec  pretij  reJtitutionc,  arg.  eL  /.  a/tenust  (fr  l-non  dHhtum  14.  J.Wrt 
l^/r^^r.).  M.ignum  tamcncxceirumrequiro,quiah  nihil  ah emptorc dolo 
cnaloaut  peritultici4  fadum  titm  coparanda  (eruitute,  quam  ncciufbo  pre. 
doqui/qii4aliusa  diBicilivendicorc  con^par.icurus  fucnc^neceius  cancoprc- 
fioacquireds  occalion^  prartcrraillurus,  nuiiqua  patiarin  d^no  morarj  cm- 
pcorem  cuinihil  imputajri  potcll,quiquc  iurc  luo  vfus  procuidubio  cft,  aim 
teruicuccm  quo  pocuic  prcuo  accjuiliit  ei  fundo ,  qu6  liccc  prjruidere  debuic 
Eliquandorccrouendicum  iri  oportcrc ,  cogitarc  izmt  potuic  nunqua  fc  for- 
cams  retrouendicurii  Qnid  en«n  li  prctiu  rcftituerc,&  ica  rccroucnditioncm 
poftulare  vendicor  nunquam  vcHcc,  auc  pollet?  An  inccrcus  illc  fucui  a?  rctro- 
uddicionis  cuctusemptori  vlqsac^6  nocercdcbcbjc,vtprohibcaturquibur- 
cunq-,  podicmodis  mclior^  faccre  rcm  qua  fciatcllerua,ncc  vnqua  foruflis 
fbre  aliena  ?  Maximi  vcro.cu  vcndjtori  potiiisimpucandu  iic  cur  in  vendcn- 
do ea z€  dc  qua  Iibi  rctroucndenda  pactus  cft ,  no  dixcrit  lcgcm  apcrtius ,  cx- 
preffa  conucncionc  adhibita ,  nc  liceret  emptori  fc  infcio vd  inuito  /cruitu- 

abqua  acquirerc ,  auc  ardificia  conftrucre ,  auc  dcniquc  aliud  quicquam  in 
earf  moIiri,quodrcdcmptioniscaufampol]ecfaccrc  diffidliorcm.  Nam  (i 
couencio  hafcadiciia  cirecquim  ncchodic  diligcntes  venditorcs  partcr- 
micwrerolcnc, dubitari non  pollet quin  Icruaii cam  oportcrct ,  tamctli  dam- 
>ium indc maxmium emptor  fcnfurus ellct,quia  ncquc dam num  vllum  fen- 
are  videretur ,  quod  ex  culpa  fua  (cncircc.  Quapcunquc  enim  Icx  a  vci>di- 
Corc  rem  fua  alicnantcdidla  cft,ca  certc  omnimodo  fcruanda  cft.  Hlnc  por- 
r^intclligimus,  quam  muUo  improbabdius  ilUid  lit,quod  intcrprcubus 
^Uccc.  Si  vcnditor  fcruitutem  ab  emptorc acquilitam  rctinere  nolic ,  non  cf- 
lecumcodcmnandumad  viliusprccij  rcfticucioncm,  fcdhactcnus  tantiini 
emptori  fuccurrcndum  cl[e ,  vtde  ca  fcruitutc  pro  arbitriopoflit  difponcrc. 
QupmodocnimdifpQiiat  aut  oc  lcruicutisacquilitionccommodum  vllum 
r^mcat  amilfoprapdio  cui  feruitus  quxfita  fuit  ?  Conftat  namquc  fcruitutc 
pC¥diaIem/|UJa pnifdio  non  perfbna: debetnr ,  nec  linc  piardio  rctincrj  pofle 
nfC  in  alium  linc  pracdiotransferri.  Ulud  igiturduntaxat  miferocmptori  fu- 
pfreft  vcluc  rcmcdij  loco ,  vt  antc  fa^  rccroticnditionc,  SfC  quandiupr.xdij 
liominjKis  dominu$«it»{eruii:uce  cxtin^aac,«ittsrolHis  commodo  qui  domi- 
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misficfui  di  feruientis.  QihcI  vcih  i\  nolic  illc  fcruituceni  rednr.CTe  non  h* 
bens  forte  pecuiiia  in  nunicrato  ?  Aut  quid  li  non  nili  vjliiluTiu  pieuumofic- 
rac ei  i]uem  vidcc ,  nec  alij  pollc  leruituten:)  vcndere  quam  hbi,nec  rurrum  | 
poUcnon  vendcre  ,  vti  ne  piorfus  acquuitar  lcruituus  emolumcnto  defraa- 
decur  rSolent  cniin  empcoreseo  vilius  ofteric  prcuum  quo  ma;orc  vcnden-  | 
di  necelliiatcobriridiim  vidcnt  venditorem.  An  non  veib  iniuriafiatem-  ' 
ptori ,  qui  m  rc  I aa  &  bona  ride  vcrlacus  eft ,  fi  non  indemnis  omiumodo 
Icructur  ?  Aut  cur  vcnditorcm  ex  cmptoris  pecunia ,  &  cum  emptons  iiua- 
nalocuplciari  patiamur Ncque  limilceft  quod  obncit  CagnoluspolhLa 
de  lcruitu:c  pcr  v.illallum  feudo  acquifita.  l-cudienim  natura  &  coniiiuoil- 
la  eU  v(  quibus  caiibiis  ad  dominum  ex  conccflioms  legc  abiniaodjdbie- 
ucrcitur  ,  fcudi  conceflio  rcfoluatur ,  pctindique  fint  omnia  acli fcudicoo- 
ccllio  nulla  vrquam  facta  fuillct.  Quat  resfacit  vcdomini  dircdi  condico 
durior  hcri  nullon:odo  potueritpcr  vallallum  ,  ficuc  ncc pcr cmphyceutaa, 
ideoqiie  3c  iu  qua^ltione  illa,  an re  teudaii  auc  emphyceucicana addomi- 
num  rcdcLiiuc  rcfoluantur  oMigacioncs  omnes  quse  a  vaflallo  vel  cmphy- 
teuca  fucrant  coMfticutx  in  iplius  rei  onus  &c  mcommoduni ,  dilbngui  ib- 
iecaii  res  ad  dominum  rcdcat  cx  lcgeSc  nacura  feudi  ,aii  cx  nouoiure,n 
priore  cafu  rrdcaciir.e  onere,  Poftetiore  cafu  non  item ,  dcquoforcallcla- 
tuis  fuo  loco  tr.idfandum  eric.  Ncquc  camcn  fimilitcrpoflis  diccrequod 
nosm  piopofita  quxllione  fupradiximus  ,  non  ergo  poljc  dominoetiam 
♦  volcnti  acquin  fciuicucem  quam  valIallusement,qualiabcocmpcamqiu 
nunquain  dominus  fuiircinccliigatur.  Pluscnim  iuris  habcc  is qui  feudon 
dcdic, cciani  pnufquam  icudum  ad  cum rcd.eric,qukm habeacillequireni 
vendidic  (tib  pado  de  recrouendendo  ,  quii  iiihilominus  incerim  dominui 
dired^usmanec,  ac  confequentcr  lam  n.dca  quuindanci  fcruicus acquiiiti 
cft,profuic  ci  acquilitio  (truitucis  ,quam  idco  abfurdum  ciret  tunc  mtero- 
dcre  ciim  pluris  iuris  in  ea  rc  haberc  incipercc ,  fadka  domimj  vtihs  cumdi- 
rcdVoconfolid.iCione.  lcai^ue  concludcndum- cil  quod  nos  volumus,licu: 
(cruicusabetnpcoreimpolica  non  refoluicurpcr  (ccucam  rctrouendiDoncni 
quiaeotcmporcemptoi  dominus  fuit,  fuiffcque  fempcr  intclligitur,liccl 
mdemiicmco  nomme  vcnditoiem  lcruare  debcat,licc  conciario  ieruitn- 
tem  ab  emptore  acquilitam  ita  lahiam  manerc  vcl  inuico  vcnditocevt 
tamen  indemiiem  a  vcndKorc  cmj^torcm  fcruari  prorfus  necelle  Gl, 


ERROR  SEXTVS. 

Devuio  litigiojtoh  motdm  litem  ex  pA^c 
retrouendendc, 

1  ob  pad^um  dc  retrouendcndo  in  vendidone  appo^icuB)  ^ 
gat  venditor  aduerfus  cmptorem ,  fiue  ad^ione  cx  vendico,li- 
ue  prxfcripusverbis  ( vtraque  enim  competic,  vtduumuiii 
fupcrioribus  ex  Li.C.de pa[l.iftter  empt.^  vendtt.)cfjacxi  fok^ 
an  cx  ca  caufa  vuium  litigiofl  contiahacur.  Id  enioi  fcin  f^' 
quam  maxim^  inceicft ,  vt  fciacui  an  pofHc  rcs  ahenari  ncaic.  Ccrci  ir 
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qu\dem  iuris  el^,iicigioli  vinum  facerevt  inaiienabils  res  Citqux  aiio^ 
quin  alicnaripoiIec./.i.(^  /ut^.  Putaiuautcm  pragmatici: 

renifienliugioramcxeo  foli^m  qutxl  iticcr  vciid.CQrcui  &  cmpcorcni  lis? 
pcixJcacdepadiorecrouciidencli ,  (jucdcvanetaLC  ,  liuc     v.iliditatc6i:  p<>«: 
cdtace  pa6l:i  controucrcacur.Nimrum,  quiaiiuius  padi  vim  il:am  ellc  vo- 
lunt ,  vcex  co  prxcise  obligccur  cmptor  ad  rein  rcuuucndciidam.craden- 
damque,iSc  vc  non  tancum  perlonahsa^io  venditori  compctat  aducrfuscm-.. 
pcoiem  ,  lcd  cDain  vmdicacio  vcilis  coniia  qiiclibet  pollciror6,  ex  fcp.tcnca 
liia  6c  cradicione  Pauli  CalU  .ad  J.Ji cum  vendneti^.  D.de  pt^n  4/?.qu.im  not, 
iam  cotiesrefticauimus.Ego  concianiiisl  abfurdjus  dicipolle  exillimo.  Li*r 
ctgioiam  enim  rcni  facic  non  quilibcc  incidcns  de  ea  iis  &:  qiii-ilio, fed. 
ilia  deinum  quar  llc  de  caufa  dominij  &  proprictatis,<^i<5/./Mun(2:.^«- 
th(nt.Uttgtofa,C.de Itttgtof.  Vndc  illud  cit  quod  is:  pragmacici  ip(i  rnccncur, 
btcm  qujc  lupcr  hjrpochccaua  tanc  im  atliore  mou^.aiur ,  non  faccre  vt  ics 
idcircoijcigiofj  v.deri  dci>cac ,  qi-af  diatur  foi.\m  obljgata.  Atqui  cx  pa- 
dode  rctroucndcndo,  nemo  vnquam  dixic  ira-  sfcm  dominium  iploivi-i 
re  ab  empcore  m  vcnditoicm ,  auc  itrpcditi  cranilacioncm  dominij ,  iie^e 
ri  polTic  a  vendicorc  primo  in  cn  ptocem  ,  fcJ  naiciiur  cx  co  perfonalis. 
tantiim  adio,auc  vcndici, auc prjclcriptis  vecbis  ,  cuius  pocellace  iiitcn- 
dicvcncbcor  ie  cx  noua  venditioi.c  nouaque  tradictonc  donnnum  rur- 
fus  fien  oporterc  ,  quod  &  pluubus  i  itobis  fupra  tomprobatum  c(l. 
Noncrgoprjcllntis,  icdfuturi  dominij  caufam  rcfpicic  lisco  r.oniine  in- 
ihtuca  per  vcnditorem.     Proir.de  ncc  vidcri  potdl  rem  taccie  l;cigio- 
fam.Ficquidcm  ipla  adio  licigiofa,  ob  idi^iic  ncc  alicnari  poCcli  .ex /.1. 
e%i.  ttt.  C.  de  Ititg.    Scd  aliud  cll  rem  ficri  l!tigio(.im  ,  aliud  aCt  oncm, 
ficuc  6c  aliud  cll  aSioncm  ipfam  ,  aliud  vcro  rcm  alienari  non  pcllc  ,  cu- 
'*    ius  nomine  adjo  exercetur.  Actio  enim  ad  vendicorcm  perur.cc  qui  i- 
?     p(e  iitigiofam  eam  fccit  ,  liteinllitiita.   Resvcroipla  pcrtinec  adempco- 

*  rem  &quidcm  pleno  iure  ,  cui  non  poceft  imputari  cur  cam  non  vcn- 
^  didenc  ante  motam  litcm  ,  quandoquidcm  in  cius  poccftace  noncll.i.e 
^  quandoqueinfticutam  a  vcnditore  litein  fuiciperccompcllatur.  Saiiiquc 
?     UUeft  qaod  fciac  ficri  nulio  cafu  polle,  vc  dc  propriccatc  concroucrliam 

p.uiacur  a  fuo  vendicorc  ,  quem  de  cuitfbione  liabec  obligatum  cx  reg.  l, 
f     vindtcame^7.D.deeittE}.  PolTictamcncjuisforcaile  pragmacicorum  noltro- 

*  rum  crrorcm  ex  co defendcre  ,  quod  ftacuci  nol^ri  aucoritacc  fatilum  cll ,  nc 
rcs vendica  fub padodc  retrouendcndo  alienari  vilomodo poilic  ab  empco- 

^  re,quandiu  vendicoris  ius  faluum  mancc,  vc  ad  tecrouendendum  agcrc  pof- 
iiulndc  nanH]ue  proculuubio  fic  vc  qui  litem  dc  iiuiuimodi  pado  initi- 
tuit ,  hocipfum  iniudiciumdcduccrc  vidcatuc  an  alienari  rcs  polTic,  ncc- 
ne.Nainliexiudicij  cuencuappaicbicfic  fadam  vendicioncm  fuille  vc  re- 
trouendcrcemptor  cogerctur ,  illud  ctiam  conllabit ,  vendi  ab  emptorc  rcm 
illa  non  potuillc.Sed  tamen  non  eo  magis  rem  litigiofam  ficn  arbitror.  Sta- 
tuti  enini  poccrtas,&  autoricas  nulla  eft  ad  faciciidam  rcm  jnalienabilcm, 
nilicumpadumde  rccroucndcndo  ricc  rcdcquc  incerpoiitum  proponicur, 
ncc  quicquam  cft  quodpoccllaccm  eius  impCiircpoilic.  Nos  vero  dc  liio  ta 
tilm  quxrimus ,  an  ob  (olam  liccm  dc  hiiiuimodi  pado  inftitucam  ,  viciuni 
jicigioli  concrahacur ,  quod  fane  longc  diucrfum  clt,  Nam  fi  conciahci ccur, 
fafScercthcemdc eoinftjcucam eirc, quaiuumuis pci  calumniam  ,  &.  nul- 
^  Pp  iiij 
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lOMKe',  qaemadmadwBca^uu  intmadbisem  &  pq&lToremcle  donilnig 
dk^atatur.  Sine  cnmi4ft6iiiaiiii leiittft&isqai  i^iCtiiiit»DAfit ,  CMdt 4> 
Minidtio  licigio(i  libefaftaiMhin , quod dcchnniiiia iriflrtm;  Fingejuitici 
lam  padum  de  recrouendendo  re  veiainCeciicDilletaiitit&iiiceiiiiBiflevl' 
abioitioftiecit  iaeflioriKad  agendum ,  puta  quoBiamiiiidum  fuitfifcxiiiiii 
ttcnaUo  appofitnin  »iigcylUttipiiiationc  vaUamiir,  ant  daplaciieiempai^ 
quae  pecenda?  recrouendicioni  hierant  padio  prxfticuta.  Qoaerimus  an  his 
cafibus &  aliis  ^  fi  qiii  funt  limiles  ob  folam  liccm  de  rctroucndcndo  inftitu- 
tam ,  inaJiciubilis  lesliat  ,  dequa  retrouendendaconienditur.  ALoquifi 
ponas  j^/aduin  de  retroucndcndo  lultum  tk  lcgicmium  incercefliilc,  nec 
quicquatn  obliaie  quoiiiinas  exeoriic  ^acur,  trultraquaTasan viuumli- 
tigioli  faciat rem  inalien^bilcm , qus  liccc  nulladum  iis  pendeiec, iaoi  ina- 
licnabiliseflfc  pet  ftatu^um,  Cctcriliiiiioiieb  viqne  ftatoti  nttoompB»* 
rigi  poteftvcJioeiblofiac  inabeiiafaiiis,qttbd  an  aiifnahila^fit  HSfauut^i 
Nec  rurrain'licigiofi  vitiuniiKlmiiittiic  quicqoam  habec  cnm  ooqomiaki 
licnabifequid  dicicor  vel  ncgatur.  Nam  fi  eipccfia  quoqnc  ooooencion» 
inM^^nipioicm  &  venditorem  id  a^bm  pcoponcKCnr^iierem.ilamal^ 
quam  venditori  reuendere  dc  alierarc  vnquam  emptor  poilct,  confiitau 
in  camrcm  cxprcflim  hypoihcca,  ficrcr  qu  dem  re»  irahcnahihs  (cv;un- 
diiineam  i  ucrpiccum  fcncci.ciam ,  quam  noscamen  fuo  loco  rekilemus. 
S."d  nonidcirco  hcret  hci^;iofa,quia  nonad  doniinij,fed  ad  vcnditioniscx- 
corqaendx  caufam  hs  illa  pcrtineret  :  enaque  a^o  n-.crc  m  pcifonim 
tionin  rem,  nj(ifoic^hypociiecaria,  qu«c  vc  duumos,uunquamfacitiein 
liugiorain. ,     -  ^  .i ».  iH^^ttpf^fe»  ^ 
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O  L I T  in  vcnditionibus  pa^him  de  retroucndcndo  aKtcr  iXr 
queahter  adh :hcri,vno  modo  ita  vtin  ij^  vcnditioniscon- 
tr.:d"u  fiacauc  incontincnti  poil  concradbum  .•  quod  no  fohim 
efJcdl:u,feJ  ecia  iuns  incchcctu  idem  ell,quia  qua?  incontincn* 
^,^^  Ci.fiunt,incflc  dicttntur,/./«ri/^rwrj«»i 7.  ^.^mtmh.D.depi^» 
4Mk^h'.Wn$.  miir,  Abcrq modo,(epacactm \ contradlu,  fcd  hqcnt^ 
ibs  dbplid^,  vd  iu  vc  pa&um  m  oaunndnadom ,  vd  iuircfubiitdbi  ibp» . 
tadonc  (itviafiatum.  lUmo  modo  dubitari  non  potcil  quin  padhim  vdle 
fit&  efficax  ad  i^endum ,  adHone  icilicet  ei  vcndito  quz  cx  ipfo  venditio* 
nisconcradacompedc  adjdqnoqnc  poci^enda  quodpado  compreheiv- 
fum  e(t  ,quja  vendicioni  oim  pa£ko  comftiune  illud  cft  vt  confinfii  pcrHcia* 
tur  .-quamuis  poCfit  euam  padkum  prtxiuccre  a£b*onem  propriam  quacii' 
fadkum  autpraefcnptisverbis  appcllatur,/.  i.C.  de paSi.  interemptor.  &  vtn- 
dir.tfiviri  i.D.de pTdfenpt.  verL  quam  produceret  ctiamli  ad  (hid  iuris  c6- 
traikum  ahquem  aJhjbitum  proponcrctur ,  vt  in  l.cum  rnota.  G.C.detranfA^*^ 
Ncque  enim  contradud  bona?  ndci  &  ftricli  iuris  difrcrenua  hac  partc  W^J*" 
«ft » vtplexique  ^aunc ,  quud        iucuncinenu  poft  couua^  itii^ 
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adhibita  non  ^oflinc  iiieirc  ex  parte adioris,  hoc  eft  ita  vt  pariant  a£Uoncm, 
fed  in  co  potius  ,  qu6d  conti.ttbbus  bonx  hdei  lic  infunt  vt  ackionem  ex  i« 
t»fo  contractu  tormcnt ,  id  fticile  Ferente  &:  admittentc  natura  adbonis  ,qux 
Donac  fidei  elt  ,  m  Itridis  ver^  mfunt  quidem ,  fed  non  formit  adljoii^ ,  qnx 
quoniam  llri(5bacft  extcndi  ad  paclum  nuUomodo  poteft  ,  nili  ciim  ftipuJa- 
tionis  contrachis  eft ,  vt  jn  fpecic  d,/.  UEln.  qnoniam  padum  a  ftjpulauone 
non  nifipaciicendi  aut  ftipulandi  animodiftcrt,  vt  docuimiis  in  Errorcm  fe 
cundum  Decadis  primjr  ex  d.l.turii gemtMm.  ^.^odfere.  D.depall./.i.§.eitm 
fut.D.decottiiie.ffeciM.{tzcyiie  quoties  padium  de  retroucndendo  aut  in  ipfo 
contrattu,autincontinenti  polt  contradum  adiiibetur,duplex  ftaum  naici- 
tur  adiojvna  ex  ipfocontratiu  qu^  non  poteft  non  circ  bonar  fidei ,  ciim  Cit 
adbo  venditi ,  aitera  ftridi  iuns ,  c\i\x  perinde  competit  acll  contraftus ftri- 
^his  ellet,ne  alioqui  eueniat  vt  mjnoris  poteftatis  elle  videatur,  ob  id  fblum 
cjubd  bona'  hdei  contradus  pr^ccllcni.Omncs  cnmi  adiones,  quas  prxfcri- 
ptis  vcrbis appcllamus,fcmper  ftridx  funt,nulia  vfquam bon^  hdei:quia  ex 
fola vcrborum  conccptionc  magis  qiiam  cx  negoti j  natura  icftimantur.  Id- 
c5autem  packum  in  contraciuipfo  autpoft  contradlum  incontincnti  appo- 
/itum  vtile  cft  ad  agCiidam,  qma  contradui  caufam  dedille  crediturA'  pro- 
babile  eft,  eum  qui  ccrta  lcge  cOtraxit ,  non  aliter  fuille  contra^Stiurum-.Ma- 
ximcvert)[iinalicuiusreitraditionc  &  aiienatione  adieftum  pioponatur. 
Eft  cnim  gcncralc  &  perpetuum  vt  in  rcrum  traditionjbus  mitas  padiiones, 
li  n  eque  coiura  leges,neque  contra  bonos  morcs  iint!,  omnimodo  fcruari  o- 
^oiicn  l.tn tradtttQntbus  At^^.D.de  pail.nequc  ha-c  diliin(5bonis  nollnr  pars 
vllarn  admittitdubitauor.em.Ac  ciimexuiteruallo  poft  fedVam  venduionfi 
conuenit  de  retrouendendo,qiue  poftcrior  diftiniiionis  pais  eft ,  dubitari  fo- 
ict  an  exeiu/lnodi  padlo  poflit  venditor  agereadueifusemptorem,&:  rctro- 
ucnditionem  poftuiare.Quamqua  auicni  noneli  ex  iincrprctibus  aur  prag- 
maticis  tam  impcritus  quifquam ,  qui  nefciat  cx  pa<5lo  nudo  agi  nunquam 
polle,  ied  tautum  cxcepuone  &  flrquitate  padi  luuandum  cile  cuin  qui  con- 
tra  padti  fidem  conucniaLur  d.Linrifgenttum.^.igitHr  nuda.de pafl.Sic  tamen 
vulg6  creditum  elt,agi  adhuc  polfe  ad  ob/eruantiam  pa(5ti,non  aliquaex  c6- 
tradHuauLcx  pafto  a6lionc,fed  officio  uidicisimplorato,aut  rditoPrincipe 

2ui  omne  id  quod  conuenit  obferuari  piarcrpiat.  VtconchiditHicror. 
,SLgno\.zd  dJ.i.C.de pa6i.tnt,empt.c^  vedtt.^poii  Socinu  2d  Uegc.C.de  pai}^ 
5c  laf  jn  §./ed eum  nulia.  d.ljhru  genttum.^iodexxr  in  rubrtc.De  lerh.obltgat. 
Qucxl  mihi  videtur  non  (bl um  \  luris  rauone ,  (ed  a  publica  etiani  vulitate 
abhorrere.Nihil  enim  diciaut  conftitui  po{iitinjquiiis,quam  vt  ad  eaqu^ 
(^uisnudo  pa^o  promiferitprxftanda  fiucacbonis  lurCjhiie  ofHcioiudicis> 
Ime  Principis  imperio  compellatui.Qiusenim  itapofito  iurc  iuium  finis 
futurus  cftet? Aut  quonam  obfccro  iuris  loco fcriptum  cft ,  implorari  in  hac 
rcm  officiumiudicis,autPrincipis  lufta  rcquiri  oportcre-Nifi  Fortt:  illorum 
errorcm  lequi  voIumu5,quiputantiurc  pontificio  etiamex  nudopaAo  agi 
polVc^g.cap.u  Extr.de  paSf.quod  tamen  quam  abfurdc  ab  ipiis  dicacur,iam 
alio  loco  fcripfimus  pKinbus ,  tiimque  apeitum  cft  vi  in  co  nunc  inimorari: 
nil  fit  necellc.  Scd  neque  fecundilm  hanc  lententiam  aut  de  officio  iudicis, 
aut  de  Principis  imperio  tra<ftari  oportctet,quia  fufiicerct  compctcrc  poftc 
adionemquamiftiexpadlo  dari  voIunt.Proindc  qui  dc  ludicisofiicio  im- 
plorando,auLdePiincipi5iuiIu  exioic^uciido  hlc  difpuunc ,  facencuihoc 
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ipfonullain  ex  pa^^^o  nudo  adioncm  nafci  polle.  Qua  ccllance  cjiud  finicrcft 
nUi  vc  inucile  padum  Uc  ad  pioduccndam  adionem?  Conrtac  liquidc  obli- 
gaciones  omnes  qiwcab  iniciuinuolcs  func  6c  incfficacc$,ncquc  oflicio  m- 
dicis  ncc]ue  Pcincipis  impeno.nec  qua  denique  alia  adlione  confirmaii  poi- 
fe,vc  ad  agendum  prolinc,/.&^//^4/io««  irf.D.de  obltgat.^  aiiton.  Pcrrarum 
camcn  elt  vc  talc  padum  cx  nucruallo  adhibeatur  cicra  vmculum  ftipulacio- 
nis,qux&  incum  prxcipu^  hnem  lurc  ciuili  comparara  cft ,  vt  patka  vclbat 
5c  conhrmcc,quotics  pucac  quis  fua  intereirc  vc  adioncm  habeac  dc  co  qucd 
in  pactionem  dcdudkum  fa\U./ftpt*lMto  tffs  i,%.i,.altert. oe  verb.ohltgat.  Scipu.* 
lacione  vcrb  inccrucnicnccqujc  (ecuda  fupradicbe  fubdiftindionis  parsdt, 
nemo  quidcm  dubicacqiiin  vcndicori  adiodanda fic,  adcoquc fi  poft  ftipu- 
lacioncm  de  alia  rc  inccrpolicam  idipfum  conucncric  pado  nudo  ,  mconci- 
ncnti  tamen  appofico.Aclio ,  inquam,non  pra*fcnpuy vcrbis,fcd  vcroquc  ca- 
CujVC  cgo  quidcm  atbitror ,  ex  tlipulacu  ,  quia  cum  ftipulacioni  pad^a  inlint 
quic  incontincnci  fiunc,vc  fupra  diximus,  ipfaquc  ftipulacio  mhii  ni(i  vcrbo- 
rum  obligacio  licjftuftra  prjefcrrptis  verbis  adioncm  inducamus ,  cum  cx  i- 
>fa  veiborinn  conccptionc&:  ol^ligationcalia  compccitadlio,quaecx  ftipu- 
acu  appcllacur.  Scmper  cnim  adtio  praefcnptis  vcrbisquat  &:  in  fadum  dici- 
tur  fiuc duilis  illa  lit,liuc pr^coria,  fiiblidiaria  eft ,  ncc  vnquam  mducicur  nili 
dcficicncc  iurc  &C  nommc  aLcrius  adio:iis,/.i.i.j.(^  pajf.D.de prd/crtpt.verk 
quauis  in  bonje  fidci  contrackibus,qui  plcniorem, &,  vc  ica  dixcnm,  largiorc 
nacuram  habcnc,  faciiias  lic  vc  adio  pr.Tfcriptis  vcibis  qux  cx  pado  iiicon- 
lincnti  adiecto  nafccrflbbreciamliconcradus  fttiduselfcc  ,  concurrac  cum 
aliaadionccxipfoconcractu  compecenic  ncalioqui  noccac  pacifccci  qu(Nd 
boiiic  fiJci  concracVuminieric  pocius  quaiu  ilndtum  ,  \z  \v\d.L2.C.de paEl, 
vjt.emvt  (trvendtt.  lllud  fanc  tncerpretibus  noftns  &  pragmaticis  vul^o  ma- 
gisprobacut  padunderecroucndcndofi  cxinteruailo  adhibicum  iic  adic- 
d^a  lUpulationc  mlius  clle  &  commodius  vendtcori  ,  quam  liappoficum 
eflcjc  inconcincnci  ,  haAcnus  nimirum  vt  vcndicionis  concradlus  minus  fu- 
fpedius  lic,nec  cam  facild  liniulacionispr;rfumpuo  capiacur,  vc  non  tam  vcn- 
dicioqiiam  pignusrcucra  fub  cnipcionis  nomuie  concra<^um  exiftimccur. 
Sic  cnim  Cagnolas  fupradicio  loco  poft  h\Qx.conf.i^.col.fm.vol.^    In  coque 
cumpragmaticis&:  iiuciprctibuslentio  ,  mli  forte  coniiliofiaudiscommi- 
ni(ccnd.r  ab  initio  conuencrit  vc  cx  inceruallo  pa<£hj  illud  adh.bcrccur ,  qu6 
faciliiisca  fraus  occulcarecur  quam  legicimis  vfuris  iaccrc  cmptor  vcllct. 
Quid  cnimmccrcftan  pa(flam  hoc  inconcincnci  adiiciacuc  »  anvcrbexin- 
terualioquidcm  ,  (edicatamcn  vtubinitio  conucncnt  dc  coquandoque 
adiiciendo?lm6  verb  tanto  vidcri  odiolior  dcbetciDptor,quantb  fuit  ad  fi:au- 
dcm  comminifccndam  fubolior.  I^lanc,quod  ficri  n(.dicalfolct,vc  venditio 
puraconlcnbacur ,  moxfcparaco  contradlu  S)C  inftrumcnco  paftumdcrc- 
uoucndcndo  coian-.  codem  notario  iiiilcmqiic  ccftibus  fubiiciacur  ,  ridicu- 
ium  cft,  &  iudicio  mco  longe  magis  iufpc(D:um  quam  li codcm  inftrumenco 
&  vcndicio^  recrouendcndi  promiflio  conunerccur.     Ncque  cniin  nc- 
gari  potd^  limulaiionem  hjc  aliquam  fubefle  &  quidemeuidcnccm,cum  id 
ai^acurvt  vcnditiopurc,  ideft  non  canciim  line  conditione,  (cdeciam  fine 
rctroucndcndi  oncrc  contri<f^a  vidcatur  ,  quae  tamcn  rctroucndendi  onus 
rc  vcca  SiC  ab  iiiicio  adnexum  babuic.  Etli  autcm  non  ad  pignoris  contra- 
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{ki  caiifam  ca  iimalacio  pertinet ,  Facihiis  tamcn  ert,vt  in  contra£tu,  cjui  lam 
aliquaexpartehmulatusrcpcricur  jaliaqujflibet  iimulationis  maionspra:- 
fumpcio  inducacur,quam  li  nullo  prorfus  Umulacionjs  vitio  laborarec  Nani 
qux  ratio  empcorcs ,  vc  ita  faciant  mouere  folet  ,  ncmpc  vc  elapfo  temporc 
quod  adrecroucnditioncm  faciendam  prarftitutum  hiit ,  quomodo  przili^ 
lui  morjscll.habeat  cmptorpcncs  fe  inftrumencum  vcnditionis  nuilo  rc- 
irouendcndi  oncre aftkiac  ,  nnlliuscertc  momenti  nulliufqiiceffedus  eft; 
cilm  acqu^  lecurus  fitcmptor  quicmic  fubpado  derccrouendendopofte- 
lapla  pecend»  rccroucndicjonis  cempora  ,  acque  li  nunquam  Cc  ad  rccroiicn- 
dcndum  obligtllec  »  vtcxiisquae  vicclimaquJncaDccadedidhjri  fumusap. 
parebic.    Scd&  obfcruandumell  ,  quod  diximus  empcori  confuitiuseflc 
pacium  de  retrouciidendofaccre  ex  mtccuailo  quam  inconcincntj ,  e6  can- 
tilm  pcrcincre  ,  vc  li  grandis&  immodjca  iaflio  in  vcndicione  inccruencrJt, 
noneo  magis  concrad^us  pigtioraticius&:  vfurarius  vjderi  ccbeac  quam  li 
talepadum  nulium  vnquam  inceruenillct  :  Cafccrum  poceft  id  conlllium 
cmptori  damnofum  clTc ,  quod  ad  hoc  ,  vc  padium  huiufmodi  pars  precij  ef. 
fe  vidcacur.  Ea  namque  demum  pa<iia  in  vcndicionc  parccm  prcaj  Far 
ciunc,qn«  in  ipfa  vendicionc  appofua  funt ,  aut  falcem  incocmenti  poft  ini- 
lam  vendJCionem»vc  videri  polTinc  inellc ,  &  caufam  cocrahcndi  dcdi/rc  aut 
vcndicori,auc  cmpsori ,  qui  alioqum  vcl  nuliomodo  ,  vcl  maiore  pretio  ven- 
djturus  fueriCjVci  viliore  cmpcurus,vc  m  /.fMntisparrem  79.  D.  de  contr.  ftnpt, 
I.Jivenditor  6.tn fin.D.de  feru.export.Non  cnim  poceft  concradui  caufam  de- 
diile  vidcripa^um  dc  quo  concrahcnccsab  inicio  non  cogitarunt ,  quod- 
que  non  niii  poft  contradVum  pcrfe^um  &:  ex  inceruallo  adicdum  fuic.  Ex 
interualloaucem  adic^luin  incerprccor,non  quod  poft  criduum  ,  vcquidajn 
pucant.auc  vcahj.fcqucnti  dic  adicdum  fic  ,fedquodvclcoipfodie  ,  dum- 
modopoftcaquamaJ  aliancgotiaconcrahenccsdjuercerunc  ,  dum  nequid 
per  fraudcm  &  dolomalo  gcftiim  probetur  «j^'  ^^^fredes palam  u.  $.  vlt.^ui 
lertam.faccr.pojf. 
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Vc  co^utfromift facere paHum  dc  rctrokcndet}- 
dojtecfecit* 

yPERioRiBVs  quac  diximus  de  retrouendcndi  pado  nudo, 
)  finitima  h^c  quarftio  cft,dc  eo  qui  promiiic  facere  padu  de  re- 
crouendendo,nec  ipccit.  De  quo  &  incerpretes  pleriqs  cradbit» 
,  nonqu6ddubiccntyquin  promiflio  valcatquft  ponuncfa&i 
t  e(Ic  per  ftipulatione  (  alioqui  ridicula  fane  c^t  quxftio  nec 
-^s^^wmB-^^  vlhusdubicationis  )  fed  vt hiueftigcnc ,  an  qui  ea  pcomiilio- 
ne  obftnnxiccogi  praccis^ pofljt  ad  rctrouendendum  ,  nullo  euam  pado 
mcercedencc  Pucant  autem  pollc  huiufmodi  piomiflionem  fufticcre  ad 
hoc  vt  przcis^  retToaendicio  peti  poflit , vt  inutibs  circuicus  vicecur  ,  inquie 
Putpuratns  ad  l.cumftmdHs.tn  %.fcruum  tuu  imprudxs,in  i.notak,  D.fieert.pet^ 
Vbi  &  iu  iudicacO  fuiflc  refcrtj  ex /Jominut  tefiamcnto  5J.  D.  dc  cmdi£ijitdci: 
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£dicnim  dici  Tolec  padi  ccnorem  obferuandum  cllc  l-plMttyCdefacn^, 
^rr/.fufHcere  camen  vjdetur  vt  quod  ad  cffedum  icruecur,licct  nonquod  ii 
verba.  Nam &  iUud  vulgo  receptum  cll  cum  qui  promilic  (c  mihi  obl  garc 
in  decem,poire  rcda  conucriici  in  decem  acli  iam  cllcc  obligacus  ,quamui« 
•numquam  ie  obligaucric,quam  fcncenuam  pnmus  induxit  loann.Ajidr.ad 
fpeculac  inttt.Deobligat.d' /o/«f.aliique  poiteu  interpretes  fccmifunc, in- 
ter  quos  Alex.6c  laf.in  d.^.feruum  f««wi,iccmqueBocr.^«4i/.5,Cagnolu$  la» 
menin  fcccceo  iuris,  vt  iplcloquitur,  lupradida  Purpuraci.opinioneindc- 
fcndi  poifc  ncgat,quia  inquic,aluid  eft  i^icecc  pcomiflioncm  dc  rctroueiwlc- 
do,aliudrccroucndere.  £x  promiflionc  liquidem  de  rccrouendendo  dacuf 
foliim  atijioperfonalis,&compcutius  ftipulacori  auc  pacifcenc»  non  inre, 
fcd  ad  rem,quod  cll  debilius,feciis  ex  rctroucndicione  ,  aucque  Ai  gclum 
rt;//Ii89,incip.rA:  forma,&c  laf  in  l.tn  bona  fidei.coi.i.De eo  <fuo4  cert.loc.^d  fo 
Jecautem|>rocedcrcarguracncum  dcinucili  arcuicu  vitando  quocies 
gnadit¥ercntia&:  vcilitaseft  vtvnuspotiiU  quam  alius  adbus  Hat.Addic,nec 
quemquam  compclli  pr:ecis^  ad  retrouehdcndum ,  fed  libcrari  ii  id  quod 
vendicoris  intercitpra?lUremaiit,quod  &  nos  in  fupcrioribus  probauimus 
nonfemcl.Subiiciccamcn{Aluari  polfc  oDinionem  Purpuraci  duobus  caii- 
bas:Vno,  li  vc  apud  nos  ilacucum  aliquocl  lic quod  ex  pad^o  de  rcccQucndi* 
do  adioncm  dcc in  it  6c  aducrfus  qucmlibet  polIcilbr6 ,  quali iam  hStzt^ 
troucndicioncAitcro,  iiiuramentumcmptoris  acccifcrit  per  quod  fcilicet 
oWigacurillc  prscisc  vc  rctroucndcrc  compellacur.  lca  CagnoJ.in  d.U.C, 
dep4^.ini.empt.&verjdtt.^uafi.6.r7um.i04.Viiun\  fubcilicer,vc  milii  quid^ 
videturinomnibus.Prior  cnim  illa  ratio  qua  mouctur  coiitraPuipuratu, 
e6  cantiim  percincc  vc  apparcnt  aliiuielle  li  quis  retroucndat ,  aliud  ver6ii 
tantilm  fc  obligcc  de  retroucndendo.:ld  verb  Pucpuratus  non  negatifcd  c6- 
lendit  nibil  retci^c  an  quis  padum  incat  de  rctroucndedo,an  promiitatfo- 
liim  taIcpac>umieiniturum,Qua(jentcnr.iacxco  rcfellerc  non  poflls  qubd 
minor  ric,&  vc  ille  aic,  debiiior  pocel\as  huius  padi  quam  illius.  ConAat 
cnim  huequispadum  fccerit  dc  retroucndcndo,(lue  dixerit  fc  fa(^iurum, 
ius  in  rc  nullu  nafcivcnditorijimoncquid^  ad  rcm,reJ  tantumin  pcrfoni 
emptprifijVt  vd  padVo  fatisfacere.vel  ni  f.iciat  quanticxca  caufa  vci  ditoris 
iiitcrcftprafftaieteneacur.  Itaquevel  exipfaCagnoli  rcfponlicne  confequis 
fit  vt  hoc  cafu  locusellc  debcat  rcgul^  de  circuicu  vicando,  nili  fori^  in  ea 
Cagnolusfuicfentcnciavcpucaret  mhil  inccreilean  pacium  dc  rccrou^dj- 
doinicum  fic.an  ver»  ipfa  ctiamretrouendicjo  fuericrccuta;quo  camcn  ab» 
furdiu*  dici  nihilpolfec.Frultraenim  ex  patko  de  recroucndcdo  daretura- 
c^iioadpecendamrecrouendicioncm/ieaiampro  fatia  habcretur.Ac  nequa 
illudvernmcft  quod  Cagnoluj  putac,cx  rctroiioiidicionc  acquiri  iusinrff 
noiiadremfolum.  Nam  cx  recrouendicionc  licuc  &  cx  vendicioncpri- 
Oia  no  aiuid  lus  acquincur  cmptori  quam  vc  agcrc  poflic  in  pcrfonam  vci]f 
dicoiisjficuc  &:  li  pac^um  folumm^do  de  vcndedo  aut  retrou6d6do  intec» 
UCnilIct.Hacfola  ditrerontia,qu^>dex  pado  dc  recroucdedo  a(5bio  in  id  cpm 
petit  vtrc;  retroucndacur;es(  ipia  verbliue  v^ditione  iiue  recrouendjtiono 
vcrestrjidacur.Cqececumli  res  ncquc  v^datiTT,  nequc  cradatur,idem  vtriuf» 
qoB  adbonifi  cfteiius  eft  vc  reusiu  id  omne  quod  ex  ea  caufa  aij^oris  inicr» 
cll,con(icn)necur.Tanti  *utcm  ccrcc  vno  caJu  inteteft  qujti  olift,  v^ditionl 
<blicct  autrctroi»64icipnflmrA^>aqKlll%Qujd  ver6  idem  CagnolusfubiUJJ- 
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git,poirc  opinionem  Puipurati  apud  nosobtinere  propter  ftatuti  quo  vti- 
niurautoritatem,magisricliculuiiiert.Nam,vtdocuimusin  Error.  10.  Dt- 
€M4Us prdcedentts ,  non  lUnd  Itatuto  fachim  eft ,  vt  rctrouenditio  per  padlum 
promilla  pro  fadVa  habeatur,aut  vt  vtilis  vindicatio  anre  fadam  retrouendi- 
tioncm  competat  vcnditori  contra  tertium  polledmem  ,  quac  ncc  compete- 
ret  aduerfus  primum  empiorcm  eundcn^que  pafcilccntem:Sed  illuJ  dunta- 
xatvtcxpadodcretcoucndendo  vtili&ad  agcrdum  cfiicaci  perindccon- 
ucniri  poflit  is  qui  a  primo  emptorc  caufam  habet  ,  atquc  cmptor  iplc  qui 
padhus  fuit,ergo  non  nili  pcrfonali  adkionc.  Ciimquc  (latuti  vcrba  cum  di- 
icrt^  cafum  demonfticnt,quo  padlum  intcrccllcritderetroucndcndo,  nihil 
fan^  caufje  eft  curpro  eo  piaeleiiim  iurc  induccncio  ,  quod  a  iuris  ratione 
tantopcre  abhorreat,amphai  J  debcat  ftatuti  poteftas ,  &  ad  eum  quoquc  ca- 
iiim  cxtcndi  quo  pad^um  de  rt  troucndcndo niilhim  initum  fit  fed  dceo  tan- 
ti\m  incundoconuentum.  Nihilenim  ccrtiuscft,quamquodipli  quoque 
intcrpretcs&  pragmatidtoticsinorchabcnt,  Siatuta  omnianon  nifi  ftri. 
ftam  recipere  intcrpreiatioi  emjfed  ea  pr*rcipu8  quac  magis  alicnata  funt,  & 
vt  loquu"tur,qu3Pcxorbitant  a  iui*e  communi.  Nec  illud  ruifum  autverius, 
autfubti!iuseit,quodCagnolus  fatctuiPurpurati  fenientJX  locumcllc,  (i 
cmptorqui  promifit  fe  padum  initurumdc  retrouendendo,  ineamrem, 
quod  fieri  folec,iuliurandum  adhibuerit.Nam  quod  vulgocrcditur,  iurifiu- 
randicam  vimelTevt  lurantem  prsccisc  obliget  ad  dandumvel  facicndum 
id  quod  dari  heriveconuenit  ,  non  alium  eftcftum  habere  potcft  ,  quiam  vt 
fi  non  dec  vcl  faciac  ,  pcriurushoc  ipfofiat  ,  nccad  vitandum  periurium  ci 
profitquod  pra:ftare  malitquanti  intereft  ad^oris  ,  quamuis  li  lunliurandi 
religiononintcruenirct,  facistecille  obligationi  diceretur  qui  quod  a^loris 
intercllet,autpr3eftitilIct,autobtul  llct.  Alioijuifi  periuruseflequis  velit, 
non  potcft luliurandnm efficcre quominus periurus  ellc  prohibcatur  ,  iiuc 
pcriurium  hoc  le^ibus  vindicari^vclis ,  liueDeum  folum  vltorem  relinquc- 
rCjVt  habet  l.i.C.ie  reb.credit,(fr tMreiur.  Concludcndum  igitur eft nuJlo ca- 
fu  verumcflcquod  voliiit  Purpuratus  ,  eum  qui  promilcnt  faccre  paftum 
dc  rctrouendcndo,ex  ea  promiflioneconncniri  poflevt  rc  trouendat.Padum 
cnim  pricederc  neceflc  eft  vt  c\  padto  aci  poflit.  Nsm  r-ec  fufficerct  finge- 
re  paftum  interucnifle  quod  reuera  nullum  intcruenerit ,  nifuJlud  etiam 
fingcrc$,vtiliccrinterucnifle.  Quid  cnim  ii  packum  quidem  cmptor  fecjflet, 
/cd  nudum,id  eft  ncquc  contradhis,  vt  loqiiuntur  ,  cohcrcntR ,  ncqne  ftipu- 
latione  vcftitum  ?  An  non  promiflioni  fuar  fatisleciflet  ?  Vt-quc,nec  tamcn 
poflet  paftum  illud  non  eflc  nudum  quod  fa£lum  eflet  cx  intei  uallo.  Qui 
cnim  (e  obhgat  ad  paftum  ciufmodi  facicndum  lc^i  fe  obliget  in  ipfo  li  vo- 
les  contraftuvcnditionis,  non  idc6  tamen  pcrindecenfenduseft  a».  li  eo  iplb 
inftanci  paftum  tcciflct,quia  fecuto  p.ido  non  cx  promiflione  iUa  conueni- 
ri  amplius  potcft  cui  lam  fatisfeceiit ,  fcd  aut  nullomodo  ,  aut  expado  ipfo 
quod  dc  retrouendendo  fubfccutum  cft  ,  conucniri  debct  :  Proindenonco 
minus  pa€him  inidum  viden  debct ,  non  lecus  acfi  de  co  incundonulla  pro- 
mifliopiarcefljflei-  Promiflio  namquetacit ,  vt  pa£^um  illud  quandcque  fie- 
Roporteac,nonctiamvtquandocunqueiccutum  ,  iamindcab  imtJo&ab 
ipfo  concradkus  temporc  faftum  efle intellfjjatur.  Nec ad  rem peitjnet ,  Ci 
quisobiiciat.Padumhocquandocunque^cutum  partcm  pretij  ,  faccrcvc 
taiuoplucis  ics  vacniillc  exiftimccui  lecuudum  ca  qux  difputauimus  dc- 
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ca4.9.Error.v/t.  Id  euim  Dcaa.idum  cll,  &i  feparandum  hac  cciam  m  re  vtin 
C£ccri6  omiubus  pactum  ipfum  a  promilTione  de  paciicendo.Faceoi  promin 
lionem  illam  pacjfl  ci  .di  de  rctrouendcndo  li  incontjnenti  fa£ka  fit  non  mi- 
niis  prccij  paicem  Facerc  quam  ti  pa^um  dc  retroucndendo  lam  tum  inire- 
tur.Verum  cnim  cit  ncque  ailter  vcnditurum  fuille  vcniiitorcm,  nequc  tam 
paruoprecio  comparaiurum  emptorcm  (i  de  retroiicnucndi  opcrccogiia- 
cum  nihil  KuillccSed  non  ideocontequens  cil  vt  pa(^um  quoquedc  rctro- 
ucndcndo  videri  debcat  pars  contcaclus,li  forti^  poll  dics  &c  mcnies  aijquot ' 
mitu  proponatur.  Scd  6c  hngc  promillbncm  hancdc  qua  crad^amus  paa- 
fccndi  de  ketroucndendu  i  on  incontincnn  fa^am  elle,red  aliquopolt  con- 
tractumintcruallo,intcrpo(itatamcn,  vt  ficvicocalij  nccclle  eilct,ltjpuIaiio 
iic.  Qis  djcat  inconcnicnci  faciam  vidcri  pacbonem  qui  fccuta  lic « 
promifnonc  nonincontincnci  adhibita,fcd  cx  mceruallo?  Aut  obid  magis 
agi  poiie  ex  huiufmodi  paCio  nudo,  quod  intcrpolltum  fucrit  in  confcquc. 
Ciam  vtilis  promJlUonis,  ex  qua  potuit  cmptoc  conucniri  vt  ita  pacifccre* 
tur?  Hoc  verb  li  iu  cll,vcex  praecedent;s  Itipulationis  viribus  non  po/Iic 
viresfHmcrc,&  cfHcax  Hcn  paC^um  quod  pcr  fc  nudum  c(l ,  cural  ud  pro- 
babimusin  paclo,cui  nonlbpulaciocaufam  dcdcric,  (ed  pa^um  antcriusli 
cetadhibicum  m  ipfa  vendicione,  auc  mconcincnti  poit  inicam  vcndiuo-i 
nem?  Atnccillud  tacilc  proburc  poirum  quod  cx  loannis  Andrxac  fcnteu- 
tia  tantoinccrpretumconfcnfurcccptumvidco,  vtqui  promilit  fc  obligare 
in  decem,tamcc(inunquamfcobligaucrittamen  ad  ca  dccem  folueiida  v- 
tilitcr  conucniii  poflit.  Quomodocnim  ficri  qucat,  vt  prius  quis  conue- 
niatur  qukmlitobligatus?  Annon  perpccu6verum  eft^quod  \k  intcrpretes 
ia(5bicant  obligationcm  eilc  matrcm  a(Cbonis?  ex  l.Ucet  ^^.§.eaohlig4tto.De 
procuTAt.    Imb  vcrb ,  inquics  ,  lam  obligatus  ell  qui  proniifit  fc  in  dcccm 
obligarefipcr  ilipijlntioncm  promiferit.  At  non  ad  dccctn,  inqoam,  fed 
ad  hoc  folum  vc  in  decem  lc  obligct :  quae  obligauo  nullius  momcnti  eifei 
&  inutilis,  li  hoc  ipfo  pro  iam  obligato  habcretur,  cur  cnim  fc  magis  oblu 
garec,quiiam  facisobligacusertec.'' Rur^iim  quoniodo  potcft  obligatioinu- 
lilis  vtilem  producere  actionem?  Nam  quod  atVertur  de  circuitu  vitandocx 
d.Ldominm  tefiamenjo  y.,.De condtR.tndey.  ad  propohtam  (pcciem  accom 
modari  non  potcft  ,in  qua  agitur  non  de  danda  at>ionc,(cd  dc  induccnda 
obligationc.    Facilius  datur  adliocx  iam  naca  oblig^uonc  quam  obliga* 
tioinducatur  ,  quia nafcitur adtiocx  obbgationc  fola  iurispotcltate,qux 
obligatio  iuris  qucxiuc  cft  cum  iuris  vinculum  diffiniatur.  At  obligatio 
non  nafcitur  nili  exfado,  fa^lum  autcm  lex  numquam  fupplct  ,  vtvbi  non 
interucnit,  interucnillc  videatur.  In  adlionibus  quia  Juris  ninc,  cuenit  Sk^ 
liquando  vc  earum  incer  le  coniupgcndarum  celericace  alcera  occulterur, 
quemadmodum  ait  /  ^.f.penuIt.D.de  donatjm.vrr.^vxor.  In  obligationi- 
bus,nunquam.quiaptius  cft  vtobligatiolitquam  vtoccultccur.  Vttaccam 
quod  docui  lth.C.Comen.iHr.ciH$l.Tu\iox\\di\\\  cflepotius  quam  Iurcconfulu 
quod  in  d,UomtrMS ,  de  vitando  ciccuicu  fcriptum  clt.  Qua  de  re  plura 
ideb  hk  non  lcnbemus.  ,  .1^1,  f 
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ERROR  NONVS. 
Vt  emptpre  ^ui  ad  rtteucndendHm  cbltgatuj  rem  ipftm  re!H- 
tmtvendttori  ^  retrotraduUt^ec  tamen  retronen- 
didit^OHt  contrk, 

Ac  quoquc  quoeftio  ab  interpretrbus  noftris  cra^aca  cft, 
adc6  mnt  illi  diligences  in  cafibus  feic  omnibus  qui  cx  fadlo 
inciderc  polliint  pcrquirendis.  Vcinam  in  perfcruunda  auc 
rcperienda  iurisratJoncc(Tcnt  adc6perfpicaccs.  Qiwcftionis 
autcm  vtiJKasduplex  pociflimumeft,vna  lide  rcidominio,al 
tcra  iidc  ftuibibus  quxracur.Nam  cum  cmptor  qui  ad  rctroucndcndu  obli- 
gacuserac  rem  ipfam  rcfticujc  vcndicoii  ,&rccrocradidic,  hqc  camen  lecro- 
uendidic,potcftdedominio  incidcre  quxftio  non  foliim  inter  cmptorem 
ipfum  &  vcndicorcm,quod  fan8  diftkilius  fueric, /td  cci jm  incer  vcnditori 
qui  forc8polIc(Tioncmamifcric,&  alium  quemlibct  fadVum  poflcflbrem 
reinillam  anouopollertbrc  vendicarcvcdiCorvclic.  Tricum  enimillud  eft, 
Aducrfus  extrancosjd  eft  qui  domini  non  fmCjCciam  viciofam  poftellionem 
pzodciVc/.v/t.D.de acfktr.poff  pr^fcrtim  vcroaduerfus  vmdicanccs,  cum  no 
alius  vindicarc  rem  pofric,quam  qni  dominum  fc  probec,  Iiccc  is  quj  pofli- 
dec  nulloiurc  ^o{ridcii/.v/r.C.dere$virjdicat.Quxi\ioi^nuz  in  cocft,anex 
i!la  refticucione,  &  rccrocradicione  quam  cmptoi  leceric,cranl]acuni  fitdo- 
minium  m  vcndicorem,ctiartifi  rctroucnditio  nuilaprarccllcrit.  Ni  fi  tra/la 
lu  cft,habebit  venditor  ius  rei  a  pollcllbvequolibec  vindicandae,  fi  minus, 
non  habebit.  Idcmquc  de  frudibus  Juris  eft.-quia  ciim  non  fcnnris ,  fed  foli 
iurcpcrcipiantur,vtait  lulianusin /.^«i/or^5.§  i.  D.de  zfir.  dominijtau- 
fam  omnimodo  (cquuniur,  tanquam  accc/Iioncs  naturales,  quar  jdcirco  & 
caufse  appclljcione  concinencur,  ita  vc  fi  abeo  pcrcepci  fint  qui  don  inus 
fuit,non  pofiint  adeum  ron  pcrtincre.  Habuicautcm  hapc  quxftiOj  ctim  ali 
quando  cx  failoinciftcc,  dillencicntcsgrauiflimos  viros,&:  primi  tilm  in 
Ualia  nominis  luicconfultos  lafonem  &  Purpuratum,  vt  Cagnolus  refert 
2d/.i.C.depai}.int.empt.(^  vendit.laCon  negabatperccptosa  venditore  fru- 
^^usad  eum  pertincrc  poflc,quafi  inquem  dominjum  trar.fiaium  non  fuif. 
fct.  Purpuratuscontri  afiirnubat  fatisfa^lum  conuentioni  ab cmptore,  qui 
rem  a  fe  cmptam  fub  padlo  de  reirouender.do  vcrd;tori  fuo  reftitu.llct ,  Sc 
nullactiam  prafcedentcrctroucnditionetradidiflct.  Qiinm  fentcntiam  vti 
vcriorcm  (equitutCagnolas,eamqucin  tribunalibusrcccpciorem  eflecefta- 
tur.Prolalone  illa  pociflimiim  raciovrgcc,qu6d  ciim  pcr  vendftioi.em  li- 
cet  fub  rctrouendendi  oncrc  mitam,  ominium  rei  vendit*  trarflatum  fiic- 
riji  in  empcorcm,adc6que  vc  probauinius  in  fupcrioribus,irrcuocabiIiter  & 
pleno  iure ,  non  alitcr  videatur  dominium  illud  rcdire  pofle  ab  emptore  ad 
vcnditoren,quim  fi  numquam  fuiflct  vendicoris,quia  lic^t/ccunda  ndpri 
ma  venditio  fit,ade6que  in  confequenti4  prioris  fiat,tam6  noua  vfditioeft, 
iifclcmquc  ad  transfcrcndu  dominiu  lceibus &  Ibllennitacibus omnino per- 
fici6da.  Acqui  coftac  ica  ius  efle,vc  ex  (ola  traditiODe  quauis  a  vero  domino 
fadbi  cransrcrri  dominiu  non  poflit,  ncc  fi  domiiius  habuerit  animum  tr3$- 
ferendi,nifi  adfit  etiam  iufta  caufa,  hoc  eft  titulus  aliquis  qui  iurc  ciuili  ad 
U2Dsfer£dum  dominium  habilis  &  iuftusexiftimetur,quaLseft  vfditionis, 
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Alioqiii  nuJ.i  dicitur  cH^  tradjcio,  ex  t]uaproindc  transferri  dominium  nfl- 
qiia:n  pocdt  l.riun^Mam  nuda  51.  D  de  ac^utr.rfr.donitn.l^cqiie  vcro  fufKccrec 
pr.vceliille  padum  dc  vcndcndo  i\  ancc  traditioncin  vchdicio  nulla  fccuti 
eilc.:qu:a  lioii  ficii:  venJicio.ita  6c  padum  de  vendido  iulla  caufaelltrij* 
fw\cnd;  domi  iij.lu-am  «iqui.-cm  caufam  appcllamus  quxiurc  ciuihcogni 
ta  iic&:  proba;a  lus  aucem  eiuilc  pada  nuda  l  on agnon.it,qaorum  tuiuoto- 
ta  eiL  cx  iuiird  ifiicjnc  pia'Coris.  Nam  &:  ii:dc  fit  quod  nos  non  vno  Coiii^ 
dkuraium  noilraruni  lov;o monuin^us,  vl  iihcres  Fundum  alicui  ttadidcnt 
excaufa  fidcicommini,  non  idv.irco  tamcn  dominium  in  fidcicommiirariu 
tranrtuliilo  dici  polTIt,quu  ncc  fidcicommiira  iurc  ciuili  cognita  fuiu,  fcd 
pciidcntcx  Prxcoiis  hdcicomm  flirij  iurifdidionc  l.yD./i 'ujujfr.fetat.  Cur 
crgo  railicicc  padum  dc  recroucndcndo,nuiia  fccuta  retroucndjtiorc?Qu6 
ctiampcrtine:,qubd  cum  cxceptio  rci  vend:tar  &  tradita:  cmptori  accom- 
moJari  folcac, /of./i/.  deexcepr.ret  vendit.(fr  /r/»<:^.exccptio  tamcn  rci  tradi- 
tx.q  ia:  venditanon  llc,nullaeft,quia  non  magis  rctirifidi  quam  pctcndiius 
pVacbcrc  poccft  craJitio  qua:  caufam  non  habct.Plusdico,  etiamfi  pccumom 
quis  ab  alto  acccpeiit,ciquc  vicilFm  rcni  aliquam  tradidcnt,  nulla  cxprtlla 
caufajiulloquc  incunda:  vendicionis  tra<Skatu  praeccdentc,nuliam  tamen  do 
minij  cranllatio:  .cm  fieri,  li  non  alia  lufla  contrahcndi  caufa  fuit,putaiiici3- 
diconcra£l;is  innominaci,do  vcdcs,qui avcndicione  mulcum  dilUt,cumc- 
tiam  c  im  daiur  pccunia  vt  rcsaccipiatur  Lv/t.D.de  condi£}.cMHfdat.6€z\i' 
ius  lcncctia  fcriplimus  Itb.G.Conie^ .Tvluq  cnim  vcndiuo  contia(fla  intclligi 
dcbccctlm  proredacurpccuniaprecij  nominc,&:  coijfequenccr  cuin  vcndi 
tionis  Cia<2:acus  aliqu  s  prarceffic ,  quar.doquidcm  cxtia  cauLm  cmptionij 
de  ptccio  tradtadnunquam  ^oicWl  i.D.de  rer.permut.  Atquc  ita  proculdu- 
bio  accipi  dcbec  q  !od  urripcum  cft  m  l.naturalts  y§.i.D.de prafcript.verb  co 
tratiam  incclligi  vcndicionem  empcioncm  ll  pccuniapiore  dccur.  Scd 
tamcnPurpuraci  fentcntia  vcriorfir.e  cit,  ncqucdubito  quin  poicntius  lit 
pactuni  derccroucndcndo  -id  transfcrcdum  pcr  folam  traditioncm  llncr^ 
troucnditionc  domii  ium,quim  pa<fVum  de  vendendo  nulla  fccuiavcndi' 
tionc.Illad  cnim  fempcrobfcruandum  cft,  cum  pailum  de  retroucnderjo 
dicimus,dcco  nos  n  tcll.gcrc  quod  vclin  ipfa  vcditionc  adhibitum  lit,  vcl 
incon:incnti  poll  pci  fc«i!lam  vcMJitionem,alioqui  ellct  inutilc  &  incfticax 
ad  agendum.  Porro.c  Am  in  ipfa  rci  alicnationc  padum  talc  fadum  dl  de 
rctroucndcnJo,  ncgari  r.on  potcft  quin  rccroucnditionis  tra<fbatus  priccf 
(erir,5c  cjuidcm  ciufmodi  quicaufam  dedcntincundar  venditioni,quama- 
lioquin  venditor  non  f^rof  cbntra^^uius-  Qindnicrgo  fufficicns  critcau- 
fi  illa  dominijtransfcrcndi  frrctrotraditioexplaciti  fide  pollmodum  litfc 
cfuta.^Non  cnim  padlu,ni  lltic^ni  cH  quod  contradVus  conxrcntia  vcftiiur, 
nec  proinde  mre  ciuili  iiicogMitum,'  quod  par?  ell  cius  contraifVus  quem  iu$ 
ciuilcagnofcit&probat.  Lrgoncquc  nuda  traditio  cft,  qujc  luftam  hanc 
caufam  habct.  Quod  fi  non  nuda ,  Ergovulis&  c^Hcaxad  dominium  tris* 
fercnJum:<?Cconfcquenci?c  pilncccllccll  intcrcedcre  retroucnditionc,qux 
ctiamli  fa<ila  clIct,c]Kcci:^  t^men  non poilet  vc  canto  maior  aut  iuftior  tris- 
fercndi  dominij  caufa  vidcri  dcbercc.  Qiiar  cnim  iufta  cft  non  poteft  magis 
ficriiufta,aucquxhabiiiscftjn3agis  lubilis,  licut  nec  magisnjcum  quod  i^ 
cft  mcum.Idqucicacilecxcoquoque  apparet,qubd  llpaClum  itaconccpc^ 
clfct,  vtrcftitutoquandocunque  vcl  intia  ceica  (cmpoca  pceiio  fundus  re* 
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ftitacretiir,nulla  rcrrouendjtioms  facta  mencioiic,dubitari  non  oporterec, 
quin  cicra  rccroucndicioneni  dominium  cx  (bla  cradicione  ccansfcrrecur. 
Curenim  rccrouendicioncm  rcquirercmus^  quamcdcrahentes  ncceflanam 
elTe  noluilleiic  ?  Auc  cur  non  rcdeac  dominium  e.i  ip{'i  lege qua:  didlaella 
vendicorc  alienante?  Dcnique  luHicic  tradiC!oncm  non  cUe  nu.  am,  vc  ex  ea 
dommium  cransferri  poific ,  vc  vcro  nuda  non  fic,rulficit  quod  caufam  ha- 
beaciconcra(5tu  lufto  &  legiCimo  liue  vendicionis  conciad^us  iJle  fic,  iiue 
recroucndicionis:  vcprobaturnoii  m.ilc  ex  d.  Ix.C.defMfhtnt.etnft.oven' 
«fcr.qux  de ^a(^oell  dc  refticuendo,  non  de  rctrouendcndo.  Nequc  aliud  vi- 
der^debecli  promilla  lic  rccrouendmo  pcr  llipulacjoncm  Jucc  adhil)icam 
ex  inccruaJlotnam  &:  ftipulatio  ll  modo  mitain  ipla  caufim  lubenc,iufta  cau- 
eft  dommij  ciansfcrendi  Lvbt  nHtem-j^.%. vlt.de  veib.oblig.  tc  raiie,  li  quo 
vnquamcaruJocumhabcrep<)cell,quodinceipictes  tiadanc  dccifcuicu  v4- 
tando.obcincre  hic  debec,  vtquicx  legc  vcndiuoni  dida  rccruucndete  bi 
recrocradcrc  obIigatuseft,/ola  retrocradiuone  vcrumque  explcie  intclJjga- 
tur.Frufl:us  igicui  quosexcoccmpore  vendicor  pciLepccjc,ad  ipkim  viique 
percinebunc,qtiandoquiJemec)ainlidoininiiiin  per  craditioncin  trjflacuni 
non  cllec,  fruttuum  catnc  racio  icni  exinde  haberi  oporieiec,  laqunm  cx  die 
morae  <^./.i.C'\misqui  &:  retrouendere  &:  rcdituere  dcbiiit,  li  duntaxac  rc- 
rtitueric,hocipfoin  mora  lit  retrouendcndi,iurc  iia  pcr  liippofitioncm  c6- 
fHcuCo,vc  no  lu/ficeicc  cicra  rctrouenditioncm  refticuille.  lcaque  frndtus  qui 
vendicoris  fiAi  noellenc  fola  percepcionc,  liercnc  eius  onnumodo  cofum- 
pcione,quianunqaam  cllenc  iellicu6dj;Ex  lunsrcgula  ,quac  habec,  dolo  fa- 
cereeu  qu'pccac,quod  illi  ipli  aqLiopecicitatim  cllec  leiiicucurus ,/ y7yofrr 
^.%.Lucius.D.folm.mat.Kv\  eigo  lin.iliter  dictfinus,  fufhcerepolle  vcnditoci 
qubdcmpcor retrouendiJerJCli  recrocradicio  i^uiiaiic  fccuca?  Minin^cvero. 
Nam  cradiCio  illa clV,  qux  domimil  crarsferc,non  conuencio ,  l.traditiontbus 
2o.C.depa6^.CvLmqaem  propolica  fpecied uplicem  caufam  hal>cac cradicio 
ne  Cit  nuda,  vnam  qui  cx  ipfo  contradu  vendicionis,  alceram  qua'  cx  recro- 
ucndicione pendcac, faciliiis cft  vc  ad  ciansferendum  pcr  cradiaoi icm  domi- 
nium  alcerucra  fuificiac,quam  vt  vtraque  concuricnce,  tradiCio  ob  cain  cau- 
fam  mini\s  neccflaria  videti  poflic.    rocus  enim  cfliedus  cranflaci  dominii 
tradicioniacccpcoterenduselt,  no  caufarexqua  cranflacum  elldominiiun, 
quam  ncc  retjuirinius  nili  ad  craditionem  conhrmandam.  Tradiciorem  igi- 
turinceruenire  prorfusncccrte  crt,aucquid  ahudquod  vice  tradioonis  clle 
poflTc  ,  vc  pucali  paiTusfic  empcorvc  fundi  recrouendici  polfcflJionem  ven- 
dicor  propria  aucoricaceacceperic,  fniftufqucex  eo  perccpcric.  Ca:ccrum  (i 
/olarcuouenditioncvcndicor  nicacur,  dommiumque  vindicct,  non  poteft 
meoiudjcjo  no  vinci,fiue  concra  empcorem  ipfum  ngat,  liueconua  extra- 
ncum  pollellbrcm,  fedHiiulcb  magis  li  concra  cxtrancum.  Plane  ii  vcnd)toi 
ipfe  po/Iidcac,&:  dominij  quxftionem  ab  empcore  paciacur,qu.  /i  non  potnc 
ricrccroucndicio/*y/ficcre  Imc  cradicionead  dominium  transfcrendum  ,1.0 
inuulitcr  fe  cucbicur  padi  &:  doli  excepcionc  cumcxpa^Vo  1:6  folinnrctro- 
uendere,  fcd  etiam  rctrocradcreempcor  debeac,  doloquc  malo  idem  en  pcor 
faciat qui  lus  aliquod  fibi  c^ua:ntum  velit  ex eo foliiir.,  quod  no  fccerit, quic 
quidex  iuUa  cointentione  lacerceum  oporcuic.  Pocuiscnim  pro  fa6o  m  e- 
JUsprariudiciumhabcTiiddebec,  nec  lulle  poifumus  excepcioncm  &:rctcn 
tionem  ei  dcnegare,cui  daremus  eciam  adionem. 
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ftator  nipto  qna- docuq'^  ccrtamento  intelUti  exJtu  taccre  carpi t,  pcriiidc  ha 
b6das  clt,acli  nfitju.ini  teltaras  fuiirec  ne  aliociui  eucnturum  illud  iit,  vc  pro 
parte  ccmporis  ccitatus,  proparcc  intelVacus  vidcacur :  qtiod  Cmx  abhorrct  a 
vera  vulgacAque luiis vationc.Etli cnim  qucrdx  jus  ilnguUrccrt, vc  ex  poll- 
taaofaccre  pollic  ccllacorc  pro  parte  teltatum  &  pro  parce  irccftacu,  /.orr^ 
i'i,eod.nt,  Id  tamcn  ad  paitcm  bo:  oiu  re^icrcdum  elt,  i\  brcc  plures  linc  he- 
rcdes  qiioru  vnus  in  ea  lice  viccr:c,.ilcer  raccubucric,  no  aucc  a.i  paitc  te«.- 
poris,  quia  JiHi  Jilius  cll  vc pro  paric  cemporis  quam  vt  pro  parie  boi  orum 
tettacus  qu  s  lir,5c  pro  aha  parcc  inccreacus.  quoiua  rclcilFio  qux  hc  pci  quc- 
rclam,quatcnus  rcrpicic  tcmpus,coc.i  duigicur  iii  id  ccpus  quotactuin  cit  ce 
(Umencum.cu  dirigicur  xw  ipfum  celtacoic, vt  non  faLis  [\\x  incististuJre  c- 
xillimecar.  lcaq  paci  no  potelt  vt  vel  miiiimoceporis  momecotcltan.ciuum 
valuilleaici  poiric.  Ac  ciaatenusrerpicitbona,n6  aflicic  viKUciiltaic  b()no- 
rum.quianeqwnbonaipfadatiu  .nequecotta  Iignum  vt  bonoiu  pollc(Tio 
cocra  tabulas,id  elk,contra  tdUmctum,cx  LUiusiurcpendctipruni  qaoque 
ius  vniuenitacis  bonorum,qux  dctancU  fuerunc,  ^ed  cocra  hcrcdc,  crgo  pio 
ea  duncaxac  bonorum  parcc,  ex  qu.i  heres  ille  elt  qui  codcmnaius  hiit,aut  ex  ^ 
qaaheresabmteftato  cUepoirr.is  quicoquerituc,  (i  Wahus  lic  in  eo.!C 
&c6qaercndi  iuic,& fucccdcndi  gcadu.Rupci.  .gicur  pcr  quercla  inoflKio 
roteltamcnco,  illudcofc-qacns  cll,vt  legaca  nuUomodo  vaLic,quar  in  eo  rc- 
h^a  fuerunclicet  agnita la  pra-aicaq-,  proponacur.  Nec  proindc  ufliu  cft  in 
earpecieciuaPap.tradat^fruduurio  qui  proprictatem  cx  lcgato  acccperat, 
&  pci^ahquod  ccmpus  rccinucrac  faluum  clle  vfumfruaum  .  quaii  nunqua 
colohdatum,  qaia  ncq.ic  propnetas  vllo  vnqua  ccmpore  huauaiij  iuUlc  in- 
tclheitur.Id.];  eft  quo(iPap.aic,rf;?p^r^^  expoffach  rto  fntfle  umtjfum  vfHmfru 
6?«.N6aicfu;iream.irum,rcdcamcnamiirapoilmodu  proprictaLcicltiiucn- 
dum  cllc  aut  rcirufv:itandum,  vt  de  lurc  pienoris  fcriptum  cft  in  l.exfextate 
^.vh.DJe  except.ret  tud,  Nc-gat  annirum  fuille,  idquc  cx  poft fado  apparere 
ait.quiaquandiuteftamentum  perquctclam  ruptum  &  rcrciilum  noncft» 
videcurraMcamiirus  quandoqLudcm  tamdiu  teliamcntum  valet.rc  vera  ra- 
mcnjnrarpcnfocft,licutiktciUmcntumiplum  inpcndcniicU.non  an  va- 
leacfcd  an  futurum  lic  vc  nunqua  valuiirc  cxiftimccur,  quod  m  co  cft  vc  rum 
piaJhucpolTic:  qucmadmodumdici  folec  dceoqui  c.ipcus  cft  abhoilibus, 
quadiu  in  ciu.cacem  redire  poccft  lura  euis  no  ca  abtiipca  eirc.quam  cx  poll- 
hmmii  confticucione  rufpcnra  incelhgi  dcbcic  l.illa         D.  de  hey.wiht.h^ 
ctitvcrumlicintcrimcumeiremfcruitutc,/.;?^».D.^Mc5-/<'i»/.  Ac  in  ea  . 
rpeae  dequa  traclamus,  id  eft,  cum  fundu^  m  quo  vrushuaus  .ihenus  crac, 
vcdicuscfttTuauaiioadominopropriccatis,fub  pado  dc  rctroueiufcdo, h- 
d:z  m  pcndcnti  lit  an  cmptor  retrouer.dicurus  lic ,  nccnc  ,  tan^cn  ncciue  cm- 
ptorisius  idcirco  dici  potcft  eile  in  rurpcnro  ,  ncquc  rccuta  ctiam  rctro^ 
uendicionc rctrotradicione.in  cum  ftatum  rem  deduci,  vc nunqiiam  cm- 
ptorisfuiircvideatur.Navttotiesdiximus  m  prxcedctibus,  ncquc  paaum 
derecroucndcndo,  ncq,  retroucnditioipraimpedit  quonunus  id  quod  hac 
leeevenditumcft.acquiraturcmptoti  urcuocabihtct plcno  lure,  mmto 
mmLisverb  ficicvccxquo  tcmporc  rcs  rccrouendita  cft,  nunqul  cmpcoti^ 
liiiacincclheatur:  quia  tccrouendic.o  qux  nihil  mli  recunda  vcnditio  cll: 
ncquercroluit,ncqucrcfanditprimam,red  cam  potius  in  nccellarium  an, 
tcccJens  ruPponic.Prioic  enim  rubliftcre,rempcrcx,  rubftitille  ncceilc  cft  vt 
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polictiorhabilisUc8c  ctiicax  addoniinium  transfcrcndum  in  venditORm. 
Nec  quod  pet  rccrouendiuoneni  iterum  dominus  fit  vendicoi,  qui  pei[[ii- 
m&veudiuoiiem  e(Iedci]enit,aUudquicqiisun  po«eftii)duceie,wi«v(cofl^ 

«c  deiinac  &f(]ff,qaoinodoocmciiigerecvctidittcr(bbiqge  coinaiilto,i^ 
(ob  padb  addi^ionitin  diem5enipcc  igicur  vefft  akeo  ihiUti  auoini|» 
diiacius,  i-cinqtieeinpaK  fiiAiiftcn  domtnus  pcopcieuus»  coniiiliikitit 
fuille  vTun^^udC  cnm  pcopnetate^amqi  copfoudationi  ^per  nii/Ifle,ae 
qneeipoft^C^o  magisquam  ab  inicioquicqud  emergerc,  quod  efiic^tu  ii- 
lum  cotiiblidacionis  inancm  &  imcum  cficecc  qucac  ad  vfLunfcutbu  empco*; 
li  cel^cuepdu.  Qnod  cum  ica  lic>  cucludendum  ell  adnerfiis  Callirenrem  & 
Cagnolum  ,  amiUam  in  propolica  fpecie  vfumfru£bu  &  pcr  c6foiidation6 
c.\Cin<ltu,excaula  (ccucae  letrouendiuonis  reilurcitari  6c  reuiuiictreounqtu 
pol&,  n6  inagi  s  qu&  (i  retrouenditio  iUa  fSki  mtA  volOcaria,  n6  faAa  ex  rr; 
oedentisconuentionisneoeflitace.  Anetgociiifinodiiaftucacnipcact  aM 
paaemur,  qui  neceflc  habct  tcttoiicndcK  ?  Uindfiiidcm  ftxtailc  qpsiMlM 
fcpoilet»  imptttaiecmpcocem  £bi  debere,non  cur  pat^us  {ic  derctiuiien(^i- 
do,(cd  cur  eam  rem  emerit»  in  qua  iam  vrumfrn^nm  habchac,  &  quanB  ^ 
uit  raluo  viufru^  fna  fieri  n6  polle.  Sed  tamen  cum  canto  pluris  res  vtditt 
videacur,  eac]ne  vrusfru(^usamifliopartemprecijeflficiat,qnia  cantundcm 
abdtempcori  excaiifacniptionis,niiquu  lane menc moraii  eumindiiWi 
cumncouem  culpavlla  lit,  nili  fortcvcndicor  ci  vult  impucare ,  cur  caoci 
cment  reni  quam  eodem  precio  idem  venditor  hbi  reCLouendi  voluciit  Vi* 
deuuquc hxcics expediium  habeie  tiadacum,ii  c6uenericiimpiiacei,id 
eftyitoUa  piccu  taaeiion»  &Aa  tcoo^^  pKcio  fimdos  ci^ 
precioenimcflcimettig|Dtttr,noneafoklm  peomiaqosnb 
mctau  fiierit  abcmpcora^  fed  quantictiam  vfiiifinifiiis  co  II 
ripcicoitarbitndboiiivici»necprotndcaiitcraiidi6los  etit  vendittcpMl 
retrouendicioncm^ftiicuni  pcctioc6acnco  otfnrat  ccia  zftimacioncsivii 
fusfru^s,n  n6pai-acus  (icconienurevtcxrctrouendiuone  vfusfruto  qti3 
lisquanturqnc  tucrat  reft)taatur,&  re(lauretur.N6  cnim  vfderipoceftdolo 
maK5fak.crc  empcor  ,qui rccrouedicionc  lecuiac ,exqua  d.imnuienfurus^ 
iniullum  linc  caufa.  lcaquc  vel  ind^nicas  ci  pi^iiada  cl\,veldceaquar,do- 
cunq;pidUda  caueri  &  facifdaiioportet,vt  &  m  fpccie  Ldthtorp.Dji 
S,C,Treifeli.dc  qua  faipiimus  Itk.-j.CttneR^np.i-}.  Sacifque  fiuenius  v6di(0- 
n  in  co,quM  dcdion^  illidani^^  vfamfimHftftcrftaniiri  an  ^flimaBM» 
lic  Scd  u  c6ucntio  illa  fiitc  vc  fiindus  ctAtA  auMif  ftttteicio  v^liaiscote 
pieciOjCcmtm  11108010111  vendicori  ietrouideretur,cilnitf  jpcnalc  pcxd' 
ia  iinsc6uencionis  vcrba,  vc  de  vfufruc^u/iuereftaui^ObfiMesftiinftdoniil 
l4admittit  interprcutiond,  nihil  ahudfupeiellqnodpiocmptore  djciMf* 
fic  quominusfui  vfusfru^s  ia([^uift  (encire  dcbcatquiea  legen6  coaGnSi 
fcd  ipdceacceffit  ad  emptioni.licec  inuitus  rctrou^daL  pucare  namq',  fiH 
dcbec  cui  caci  xltunaueiitr^  ilia  habcie,qu4  putauicfoitaiic  inlqiia  lc  rctro* 
u^dicuru,cu  mulcamciderepoilLnc  qii7  faciit  nevlla  vnqua  rccroucrditio 
pquatur,vt  puca ii  rcdimere  v6dicor  nolec,  aut  n6  poceri^  fonailc ho  hab^ 
icrato  quatti  iatiaiit  ad  cmptoii  Q&icodu,auc  ii  ^ratiUcuu  red^po» 
ra  prtlitgilfffiiin**iiiMifanii|iii  iilfiigiMijiiiiiji  fit^iaiwijiw» 
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^^^^^^T^^^^jVjg  F.eBSSAiiiA  intMduinhatc  qiiarftioeft>anjsquirem 
t^.iV^^^^  crnit  Hlbpado  dc  rccroucnd^do  koc  ip^ci  vfdjcori  o- 
^SS^ '■  *  *  u  S4  biigsci^inc^q;  hypochcci  c6(licucrciiuciIt^.iiur,(]fiDr<- 
jj*  N  '^0^*1'    emptor  e4 1 6'alicnaaeritA  aduer^iis  pollei IbrC  agefie 
k-^  -^*^        ve-dicarmalic,adr6auocat'dS,qu^m  aduerlus  cmpto- 
icaJind^m-  icar.e-n  pr.Tliandam.  Magisauc6probatu 
.  Kleo,ncc  vllo  fere  difcrepate, huiufinodi conuentionis 
potellite  liv|)oiiiev.ain  induci  liue  exprelfam  illam  cilc  ,  liue  cacicam 
•«cKarevciis.    i^am  lcnienciam  Barcoi.  Baldufquc  priorcsir.duxcruntad 
'iii.§,po^dtHtfifmm*B.fmpeMrMfngrMtJM*f^  5.  c.  de  pign, 

ciiitclobMC^ttHive;afit,AiMlr.Tiriqt  dftrtrmB» ftmw#f.  §. 5. num. ^.glof, 
il^tfH^ft  ( iiiHlriftWlii^eilecorttemte;-.  Qu^ciihd  cft  itfpaAo  de  icerouen- 
dtiilria,<foC^c»tfHetitiogfeveifea  Ipefteliitf3»w  ni«nteni  |>adlceiitiim  qdbd 
fcy^mtn  ^iWi  i  p6ff eindticcre ,  quTnecek^icaiMfldKtione  ip{k  inducerecur? 
Nerfi^  fSquidern  ntfgauerft  pius  elle  fi  quis  rccrouendat ,  quam  (i  (e  obi igcc 
ad  cetrouendendum  :  necpoflrsrelponderequod  pragmaticus  qmdam  nli- 
quandorelpondcbac,  pcrrctroucndicionem  pignus  non  conci  ahi  ,  qaiado- 
minium  in  venditorcm  cundemquc  nouum  cmpcorcmcransfertur  ,  eadeni 
-duiem  resquae ahenacur ,  obligaca  nouo dominocllc  non poflic.  Falfum  c- 
«iineftperii^ouenditioncm  dominium  cransfetri,  quod  fan^pcr  tntdi- 

M9»4*wifthMt  IMMlhidMiioiiaod^  cft^  domiriio  fM.tofi«;  n^ 
miawt  ibM^yui<i>tfri!toiori,Vt  (i  fotte  poftinodilin  aUenatetur ,  poflet  viHIL 
^it6r  a6lkMlefnieiiif(S^fita  ipfam  auocare  ,  cetgoaenditio  ftiHkieii^ih 
idpofikjqiMhododidmof^teiidicor^  ,  quitoCiim  predam  nondunra^ 

•Cl8pit,nvrgeiatutabciiiptoi«adttmtradeiidaTn  ,  vcluttacid  pignorisiurfe 
fctie  eehirT^ini  vifndidfc,recinisre,  /.  Mutmts  ij.$.#jjbri  .d.  de^Qton.  empt.ii- 
£il  qliod  tni^h  eft,non  c6  minilsmancatdominus ,  s"]uandiu  cx  vendicionis 
t:aohir^m  fiond um  tradidit,  ^.vendirt.  lnftit.de  rer.  dtttif.   Ncquc  faiic  dici 

poieftdiiid  illiod  iuns  ex  buiufinodi  pa^  acqatri  poflk  vcnditonpr^tei^ 
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qaaminpcrronaniemptoriSjVtobligatum  cum  habcatdc  retroucndendo 
qucm  alioqui  noii  habcrct.  Ciimque  nos  dc  co  padVo  loquamur,quod  m  i- 
pfo  vcndicionis  contradku  adhibetut  ne  lit  nudum,  dommium  a,utctncx 
lolavcnditionenon  transferaturante  craditioncm,apparct  nccii  eniptoiis 
voluncasilla  (it>vtpcr  padbumpi^nus  contrahatur>po(Ie  tamcn  pignusab 
co  conlbiui  m  rc  quar  nondum  Iit  {a3.,L^.D'4c pi£nor.mEl.  Ncccllecnimef- 
(ecadvc:lcm  pignoris  conlHtucionem  ,vtin  id  laltem  ccmpus  confenetui 
quodominiumemptoriqua^iicum  ellcc^qucd  nonHcpcr  pa(^umde  retio. 
uendcndo.Etlicnim  huiuspa^ti  veiba  futurum  cempus  cemonftranc  non 

f)rxfcns  quod  ad  rctrouendcndum  percinec,  (iicurum  camcn  cempusnonii< 
ud  cilquoduminium  cnt  quxlitum  emptori,(ed  quo  vcnditio  pcrit^Ue- 
ric ,  qua: porr6  pct6citur  ctiam  priiisqu^m  don>inij  tranilatio  inducaiur 
per  fublecutani  tiadicioncm.lcaquc  fi poncrcs cum  qui  fub  hoc  pado  cmif- 
iet,(latim  poll  pctFcClamemptioncm  &  antc  traditionem  recrouendidjlfei 
dubitari  non  opottcret,quin  pa^o  abund^  fati&feciflcc ,  cametii  duniinus 
rci  vcnduae  nunquam  fiiiilet ,  ncc  vlliim  proinde  dominium  in  venditorem 
fiium  cranlluhllcc  Quidenim  ahudab  eoexigamus,niii  vtquicquidiuris 
ex  emptione  nadlus  eit,venditori  fuo  rccrouendat?Aut  cur  rcquiramu$,vt 
transfcrat  dominiumquodnondum  habct,aut  vtprius  nancilcaturdonii- 
niumquodm  cum  iphim  vcndjcorcm  mox  fit  cranllaturusrPrxfeiDmcilm 
nihilprohibcat  alicnam  quoque  rem  vendi  poilc  ,  l.remAlttnam  2&>D>dt 
r0ff/r.;;79^/.Sitqueextranaturam  vcndicionis  vc  dominium  rcivcnditz  ttaf- 
feratur  in  emptorem,niii  qu6d  id  iic  pcr  coniequentias  cQm  vcnditor  domi- 
nusfuit.Quisver6d,ixcritnocl"aJtem  cafuquo  cmptor  nunquam  fiicritdo- 
mmus  rei  emptx  fub  pado  de  rccroucndendo,fu)(Ic  rcmillam  vcnditorio- 
l>h^atam,vtrctroucndi  aliquandodcbcretrQupd  li  hoc  cafu  pignus  n6c6- 
cranitur,an  tuc  pociiis  contrahetur,cum  cx  caufa  vcnditionis  fecuta  erittia* 
diciojtranflatiimq^rei  vcndita:  dcmiinium  in  emptorem/Quis  Dc/citpigno- 
ris obligacionem  6c colliiucionem  tocam  ex conuentione  xllimari, ndexeo 
quod  pod  couentionem  podic  emergere?Sunc  autem  fuaues  mehercuie  pri- 
gmatici,qui  vt  probcnc  padu  de  retrouendendoinduccrc  hypothec4,adfe- 
runt  Papiniam  refponmm  in  d.l.^.poft diuifiontm.n^i pottor.m ftgnth^* 
probancc^cxcolocopa^umde  vend^do  eiulciem  efle  porcllatisvc  pigno- 
ris  cduentioncm  &  obligationcm  pcr  zquipolientia  verba  inducat.Quod 
omnino fxiifum  cil,&  a  Papiniani  fcntecia  &  iubtiiitatc  prorfus  aiicnu.  Pa- 
«^umenimdc  vcnd6do,de  quo  Papinianuseo  locotradat,n6iiiudcfiquo 
quispromittat  fc  altcri  vedicuru,fed  quo  quis  aiceri  permictac,vt  ipiius  pei- 
miccencis  rem  dillraiiauqux  promillio  quancum  apromjllione  djl^cc,exeo 
apparec,quod  promiOio  pcrfona  promict6cis  obiigac  ,promjiIio  veibndti 
perfonA  afiiac,qu^m  r^  ipfam  cuiusdillrah^dae  lus  aedicor  n4ci/ci{ur.Quo 
cttimiurccrcditoralien4ri  diftrahcrc polTct,  linoius  necellariu  aniecedds 
pignusc6tra6hjminceIligerecur?N6poflcc  fani  nomCfolum  iii/q-,  crediio- 
rjs  in  e4  r6  fuliicere,vt  ex  eo  c6ftat,quod  cum  ccia  cum  dcbicur  la  cond^na- 
Cuse(l,n6  prius  cam^  eius  bojia  iniudicaci cxecucioncchi^rahi  podiintquam 
iniisiuspignpriscollicucumficpcrcapionem  iudiciah  aucorjtace  ta<^a,/«/' 
/.a  DiMoPtoij.D.dereiiuii£.Uiwcxb  /i  pa6bum  fimplex de  vcndcndo,id eft> 
quociuispromifillirtfc  altcri  vendjcuru,ru£ficcrc  poflcc  adinducendamhy- 

pothccam^coorcqucnsficrccjvciauule  dicinon  poirec  quaacumaij  nudum 
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eflfetKjaia  nudum  dc  hypotlicca  pacluin  ruriicic  ad  inducendam  hypotheca- 
riam,pcopicrea  quod  hypoihccr  obhgatio  non  pnr.cipahs,  fcd  accciroria 
CaC' im  clt.l^foitKlc  habercc  crcdicor  actioiieni  iii  tcm  ad  auocanda  hypothe- 
cam,quitamen  in  aducrfauu  ipfum  cu  usics  ellcci  ulia  prorluscx  p:;fto 
nudoadtioncm  habcrc  polIec.Sic  cuenuct  vc  eadc  paCt.oper  cad6vciba& 
obhgationcm  petionalc  iiiduccret  &  hypothccaiia,quod  canien  nonmagis 
ficn  poteilquamvt  cadcm  principahs  oblicaciolit,qux  acceiroria,&coii- 
cra  ,  no  ignoio,nacurah  obhgatioiii  quahs  illa  clt  quar  ex  padto  nudo  cotra- 
hjtur acccdcrc  polVc  hypotheca  licut  &  fideui(lorcm,/.Gr<fi'  ^.'^.aclhihcrk 
D.defidemjJ.q\x\:L\KCi  obhgatio  acccilbna  no  po(lite(Ie  plcnior  aucdurior 
quimpnncipalis,nihiltamcvctat,quinlit  ciiicacioraJ  agcndum.  Neqi  il- 
lud  rurfiim  nclcjo  ficri  tdcilc  pollc  Cicvcrb  viuucnuc  quutidievt  codccoii- 
cexcu  vcrborum,  &  pruicipalis  obiigauo  hypoche^a  conciahatur^id  cft, 
eodem  contradlu,&  in  codcm  inltiumenco.  Scd  hoc  cocen.  o.t^o  ;  polle  v- 
crumqueficri  iifdc  vcrbis,vt  &  principahs  obhgatio  &  hypochcca  induca- 
cur.Aliis  enim  vcrbis opus  eil  .id  pedonam-.aliis  ad  rcm  obhca. .dam.Acqui 
cilm  quis  ica  pacifcicur  vc  promictat fe  alccrz  vendicuruin,dj  Ic  lancum,  non 
dcreipfapadfacur,ruamquedu'.axatpetrona  aifijicvc  auc  naiuraLter tan- 
cumoDligetur,(i  pachim  nudum  tuit^aucctia  ciuilitcr,  i\  vcl  contrad^us  co- 
hxrentiavcl  ftipulationc  vdkftum  pioponatur.Qius  crgo  aJmiccatvtiisi- 
pfisverbis  hypotheca  inducatur  ?  bfam  nequc  luns  ratio,auc  natura:  ordo 
pacipotcll,vcconcrahatur  obligacio  pignorisauc  hypoihecar  quiii  fublitia, 
praccedacquepcincipahsobliguUo,  quae  portb  ficri  non  potclLvt  prorcedac 
c^pore,  fi  ii(cl6  ipfis  vcrbisqijibus  hypotheca  cotiahaLUi.Ncc  far.c  apud 
Papinianu  pcrinde  poflis  dicere  obl  gationeni  pijncipalcn.&:  hypoihcca- 
riam  iifdcm  vcrbis  confticucam  vidcti.Na  pnncipaic  obligauorcm  hbcra- 
di  pracdij  qiiod  vnus  cx  fcaccibus  pvo  indiuilb  ol^ljgaucrit ,  jnduccbat  pa- 
dumdiuilionis,  mutuistraditionibiisfublecutis  confirmatu  ,cum  exfado 
fracris  rem communem  pro  debito  proprio  ni  (blniuin  obIigaiis,ius altcrius 
firatris ignorantis  Ixdi  ,ipliufqucportionem  pienoris  inutilitcr  cotradi  vin 
culo &:  incommodo afliicinon  oporterci:hypotneca  vcrb  induccbat  padtu 
illud  quocouencrat,vt  li  ratcr  ille  qui  rem  oDhgaucrat,pignus  non  hberal^ 
fcc,hccrctalteripactem  vcndcrepartiscx  diuifione  qiucfitic.Propter  quam 
caufamnon  infubcihcci  Papinianus  rcfpondcc  crcditoicm  priorem  cuial- 
ccrcxfiratribusaltcroinfcio  rcm  communem  obligaueiac,non  clle  fecundo 
pouorcm,quia  fccundu  pignus  ad  cam  partem  dirc^um  crat,qua  fociusi- 
gnoranccfociononpocueracvcilitcrobligarc.ln  qubillud  cui  obferuandu 
cit  non  ica  loqui  Papinianu  vc  dicat  fecundu  crcdicorc  eflc  potiore  ,  led  ita 
vCpriorf  pouorScile  negcc,  quiafecudus  in  propofica  fpecienon  tapouor 
quam/olusinucnitur,vtinahocafu  quauis  dilumili  eicg4ter  idcPapinia- 
m\&TtCip66\zi\\l.i'D.eodtu.^utpotior tn pign.hah.Qxicxxim  i\  veru  iliudcft 
quod  probauimus,ex  pad^oquo  quis  promittac  fe  alceri  vendicuru,  hypoche 
ci  mulam  nafci,aequc  tatcndum  eft ,  nccexpadto  dcrccrouendendo  vilain 
nafci  portc.Similiccccnimfc  habcnc ,  vc&  pragmacici  ipfi  fatentur.  Quod 
verb  iidem  obiiciunc  cx  l.creditorej  yC.dc  ^i^Mr.mimis  ad  rem  facic. 
Quid  cnim  auc  communc  auc  fimile  habec  pactum  dc  tctrouendendo, 
cum  paGto  quo  conueiiic  vt  crcditor  uigredi  poHit  propria  autoritate  poH 
ieiCont  bonocudcbicoiUfliludinpecfona^hoc  vcrb  in  icm  conccptum  cft: 

O  q.  iiij. 


6oS  ANT.  FABRl  DE  ERROR.  PRAGMAT. 
nec  piojndc  niirum  vidcn  dcbec  cx  hoc  pa£to  hypothccani  induc»,  none- 
tiam  cx  lilo.  Cui  cnim  crcditoii  Iicere  debeac  ingrcdi  pollcnionem  bono 
rum  dcbicom,iixionptiuscabonahabeatobIigata:'Quimquani  &  accaii- 
lius  lcgis  ientinaaoi mAiqiie  de  quo ibi agttur iiiccrpceutionem, pcagir»- 
xidic  incecpBecei  mampeccaot » de  <]t]ibasaUo.loco  fiifids  9c  commodius 
diflefecmit. 


ERRO&  SECVNDVS. 

DtiXfrtgk^lrligMtione  rei  ^vendtu  fub  pafio  Ae  rttr§titadmdt^i»06i*^ 
^uam  venduwtm  ^Uienm-f  fcfftt* 

I 

V  A  V  1 T  F. R  Andra'as  Tiraquellus  in  illo  jpfo  loco quciri uos  ^ 
^i^^^^^^  piuxuu^  atauimus»cx  coquod  dixeiaircm  venditainfubpa' 

^  ^^lcKCcoaendendohociproincclligiobligatani» 
iwHfe^l  ci^iii^^vecainefleqiiodideniUrdiM^ 
iIRSKQII  bcM^caBe>alienittfi^€lMidaaoonnn»vepdttc«aft^ 
non  ticum  in  peilbnieniptoris,  ied  ctii  in  rem  ipCun,  &  conlequemer  ad- 
uecfustertiu  quemlibet  poircfloii6.Quaii  veib  ius  pigpocis  iu  rem  afficoe  | 
poi&C vcimpedicedebeat  abenacionem.  Quod ceri^ qu^m  (airum  (itteieo  | 
conftare  poteft ,  quod  nos  in  fupcrionbus  dilpucauimus ,  euiii  qui  promilit 
letcouenderc,  ime  pcr  ftipulationem,fiue  per  padhim  in  ipfa  vcndjtione  ad- 
hibitiim,  nonvfquc  adeopiajciseobligari  ad  rctroucndcnduiT),quin  prxfta- 
tione  eius  quod  vendjtoris  intercft  liberetui*,  li  cam  condcmnacioucinrub- 
irc  niaiit.  Cum  enim  icafiatvccota  haios  pa^  vulitas  pecuniario  coauno* 
do  xftimetur,noo  etiain  vcrei  alienacio  proliifaoicur,quidaliwi  adftoepo* 
ceiirabid^conaencio^ipce&pig^nodi^nifi  vtvendi^  licBitirBipen» 
aoi  ad  eam  undiucccineinam  qoandia  obligacioiii  wtmifJfcilHi  racii&' 
^mnonenc}  Siquidem  ca  pignoris  cuiuflibec  Jiatiica&  condiciocft  vtkii 
quandociMiupie  poffit  oblatopiaeftitoqueomm«oqiioddcbetai.lndeoue 
nimicum  coenire  necellc  eft,  vc  nunqu4  caufa  pignocis  impediie  poilit  aiie- 
nacwneinpropnetatis,  quiaproprjetatisacquilit«iusperpctuum  cft.nofr 
cut  pignoris  tcmporale,  ncque  rurfum  ob  id  qubd  is  qui  pignus  conilitu^ 
rat  dominus  clle  dcfieuc,  vinculum  pignons  dillbluitur  quod  vtilitercon- 
traduin  fcmel  Fuic.  Qu^)d  li  ponas  noc  ipfum  etiam  uominatim  conucliiP 
fc,nc  les  vendica  fub  pacto  dc  recioaenciendo  inalium  cransfcni  &  iliMi 
pcc  empcorem  poiret,«qut€ooaeniioQi  ftbianAiai  expreiCnmwi  ^ 
TOthcci,id6tamlioci»  eWccootendltnnftcp  miy  ilicnnioiwpfdiinir 
An  ig^cnr  inatilis  ecit  conuentio  dcsMD  iliiitindo^  inonliB  faoqaf  cdoo^ 
cio  hypocbccae?  Neutra  fand*im6  vcraq)  vtilis  hadenus,  vcemptor  qui  cotis 
fidS  cdocncioiiis dtiri  v€didit,condinand us  fic  a^one  in  pcrfbn S  propoli-  i 
ta  qoana  ei  ea  cau(a  incereft  v6dicor i s ,  tik$*DaU  ii£i,empt»  Tu  li  iiKli* 
catOJid  facisfaciat  ,detur  a^o  h/pothecaria  vtdicod  ad  auocand^  r^  a  tec- 
cio  poflclforc,  ii  no  hypothec5  lucre  podelibr  malic  Capterum  li  paracus  ille 
iit  oblata  pecunia  mdcmnitacd  praeftare vcnditori,nihil  caufsc d\  cur  vcl  ab 
eo  rcs  auocetur,vel  alienatio  impediatur,  dehitor  ii.C.  de  dtflrt^.f  ^^ 
Nam  ecfiadmittcrcmus  eam  pa^  dc  non  aiicnando  yim  dlie  (ubiuo^. 
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hypothcca,vt  imj>cdirccur  alienatio.nihil  tamen  exeoinfeni  pofl*ct  ,  nili 
hocvnum  nincoftatu  res  fitmquo  ciTet,  li  ahenatio  nulla  ^da  fuiirct; 
atquinuIIahi<flaahenacione,non  idcirco  rcs  rccroucnJenda  pcrtii.cretad 
vcndicorenijfed  ad  emptorem,quem  prior  vcnditio,fecuiaque  traditJo  do- 
mmum  tcciirccquiquerufceptiaaioneex  padoli  recrouendcrcnumquani 
vciict,non  aJ  nhud  tamen  condemnari  poHcc,quam  quanci  venditons  in- 
tereHcc.Curergopaaioni  denon  ahenando  lubicdta  hypotheca  facjec,vt 
cominasalienanponicresquaevendica  fucrac  fub  paarodc  rccroueiideii- 
do>rroindcotiofavidendebecqu.Tftiu  iila  quam  nolUi  fubneaunc,  an  nc- 
cclle  tic  hoc  calu  inceruenire  fpecialcm  hypochecam  rei  vcdit^,an  vcro  fui- 
fidacgeneralis  omnium  bonorunude  quaTiraq  poft  alio^uosduc^i^.j 
Deraraa.C9nHent.glv[[.vmc.num.%.  Quamquam  illud  muJt6minus  ferciu 
dum  cll  vc  fpeciah  hypothec<i  plus  juris  hac  partc  tribuatur  quaui  generali, 
vt  fcripumus  m  errorern  4.  Decadts  6.Fatcor  quidcm  huiufmodi  paaionis  dc 
nonalJcnando  cfltaum  mum  ellc  deberc,  quotics  adiunOam  habet  hypo- 
ihecam  vc  non  dcceriorc  cond.cionc  fic  is  quiper  conucntioncm  pjgnon^ 
libiprofpexicquam  liahenacarcs  non  eirec,acqueica  accipi  oporterequod 
lcn^mnc^itiLficrcduor.i.i.fin.D.de  dMraci.pignor.uMWs^m  circvcndiuo- 
iiemvtpadioni  llctur.fed  hoc  contendo,liuc  debitor  jpfc, hucisqui adc- 
bitorccomparauit,offcrat  creditorj,non  habere  crcdicorcm  quodconque- 
racur,  autcuralienationcmirntameiIc  veiit.  ncc  e6  minils  compcdturam 
empcoritanquamdoimno  rei  vindicacioncm,li  forte  pollellionem  fuam  a- 
micuc.&aduerfusnouum  poirellbrem  qujfqujs  lilc  lic  agereci  licncceire 
quarcame^compecercnon  jpoirccji  per  conuencionem  denon  alicnando' 
aiienaciohmpiicicer&abfoluteprohiberctur.    Neque  fane  arquumeltpa- 
a.oncmdcnonaiienand()ah)prodelIequam  cuifacta  fu, vtnec  ahapada 
intcr  ahos fada  ahis  prodefle  lolent.lVodetc  aucem  quantum  ^us  crt  li  fa- 
ciatvtcodemiurclit  rcs  pencs  empcorem,quo  cracpenesdebicorem,nec 
obidmehor  fic  condicio  ccrtij  polleiroris,qu6d  tcrtius  poirciror  fit ,  neque 
paclum  ipfc  feccrit,quja  ciimjpaaio  adnexam  habet  hypothecam  noii  tan- 
lUmpcrtonamdebitorispacilccinis  aflifit,fed  ctjam  rcmjpfam,&  con/c- 
quenter  qucmlibccciusrdpoireirorcm.Ncccrt  quod  qms  dicacica  fijturu 
vt  mucihs  lit  paaio  dc  non  alienando,ciim  etiamlinulla mterpolica  eiret,ha 
bcrcctamcncrcditorhypothecarius  aOioncm  inrem  aduerlus  quemhbec 
poirdIorem,faUiopoirelIbriJurc  oftcrendi.Nam  refpondeopofle  multain- 
terucnjre  ,quacfeccrcntvt  creditons  aOio  contra  polleirorem  durioreJlet 
acdifficihor  quam  contra  ipfum  debitorem  fi  padionis  huiu5  potcftacc  n6 
hcrctvteadcmhuius  noui  polIcllbris,qu;c  debitoris  ahcnaniis  conditio  in 
omnibus  cfle  dcbcrcL   Vt  puta  (\  de  ordinis  &  non  fadx  difcuflioms  cxcc 
pnone  agatur,aut  dc  a^jonc  qua  adori  competit  pcr  temporis  pr^fcriptjo 
nem  (ummoucnda.  Decenniofcillcctautad  fummum  viccnmopcrimicur 
aaio  compctcns  aducrfus  tcrtium  poireirorcm ,  quat  in  pcrfonam  pac.fccn. 
tJs  cllctperpccua,&falcem  ad  trigclimum  vfqucannum  extcnderccur,vtin 
tequcntibus  dicemus.Scd  &quauis  admitteremJ^aOionis  dcnonahenan- 
doeamvimcllc^poflcproptcradncxam  hypothcc4  vtimpedirct  ahcnatio- 
nem,non  tamcn  llacim  confequens  Herct  eandem  eflcdcbcrevim  padide 
rctrouendcndo,quia  nihil  commune  aut  fimilc  habct  pa^um  hoc  dc  rcti  o- 
ucndcadocumpaaodcnonaheiuiido,liucvcrba  padti  iiifpicias  liue  efic- 
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(3:um,'iili  ct\m  ftaturi  a.ic  legis  mnnicipalisautotitasacceditqu^  piohibcat 
rci  ve  icJitx  fub  paftode  rctroucndeiido  alicnatJoncm.  Dcniquencc  illud 
iiouum  aut  m  r;im  c  t,tion  valcre  pa^ioncm  pcr  cjunm  quisprjereptam  fibi 
vel!t,ri,M  fiia:  alio  iniiitoalienandx  facultatem  l.penHlt.D.  de  pall  Nimiriin 
miiqaacenus  inte:cft  illius,cum  quopad  im  micum  Fuic,  quomodo  ccit^ 
inccieft  eius  qji  acqailiuit  libi  lus  pignoris  i.i  rc  aliena,  ad  eam  vfque  qaa- 
ticatem  qux  dcbetur,«S:  proqua  pignus  vendi  poceit.  Quainquain,vc  dican 
libwTC  quod  (cntio  de  rer.tentia  d.i  vlt.l.fi cred$tor  y.De  dtflraSl.pignor.  mihi 
fcmper  lo:as  lilerufp^dus  viruscll,8:  Tnbonianodignior  quam  lurccon- 
fulLo.EAcnimprorfusodiora,6(:  ridicula  quxftioau  valoat  padkio  intei  dc 
bitorem&crcdicorem  hypo.bicarium  fadti  nc  bceat  dcbicori  vcnderc  hy- 
pochccam,ficuc  nec  vUius  efteiitus  ea  pa6tio  elt.  Qui;i  eiiim  crcditorism- 
teveilepoccft  an  valeatveMdicionecrie?  Auc  cur  dcbicoriqui  rci  fua:  ooini- 
iius  manet  aliena  idi  facultaccm  eripiamus,cum  ea  venditio  quancumlibct 
vtilis  non  adimat  crcdicori  a<tlionem  hypoihecariain,  ficut  iiecextinguit 
hypothecain?  Pocelt  fortadis  hodie  videri  incerellc  ob  eam  caufam,qu6d hy 
pochej.r  alienacio  dunorcni  taciac  cond  tionem  creditoris,  propcer  indu- 
dam  iuro  nouo  m  fauorem  tertij  polleiroris,  vt  diximus,cxcuUionis  non  la- 
(kx  cxccptioncm: qux  k  dcbicore  ipfo  illiifve  hercde  opponi  numquam  po- 
teft:  nec  impcobabile  eftadid  rcfpcxillc  Tribonianum  liquzftioncm  haiic 
nullo  vfquam  loco  a  prudeiicibus  tra(lVatam  fubtUitate  fua  dignam  cxiW- 
mauit.Sed  cogicarc  dcbuit  non  polle  quacftioi.cm  conuenirc  rcfponiis  pm- 
deatum.quorum  temporibus  incognica  erac  necdum  inducta  exccptioot- 
dinisaduc' fus  hypochccarios  crcdicores:  Ncc  qucciuam  ex  prudentibus  vn- 
quamdubitallc,quin  liccrct  debitori  non/olum  inicio  (cd  etiani  inuito  ae 
ditore  pigi  us  vcnderc  &  hypothccam,  vt  tot  iuris  noftri  lcxris  (criptum  cft, 
non  aJiarationcqukm  quod  vidercnt  nihil  pland  creditoris  intcrelle*  cuius 
qu  ppe  iusetiam  poft  alicnationcm  durat,ade6c]ue  tametfi  alienationcm  fci- 
ucrit  ncquc  contradixcrit,  dummod»)  ncc  cxprclfim  conlentcrit/.y/«/8.$.  »• 
Videtnr  D.efHih.mod.pi^n.vel hypoth^olutt.Et  verNqucmadmodum  no  poteil 
Heri  pcr  padbum  vc  ex  fola  domini  voluntate  dominiuni  transfcratur  in  aliu, 
traditio  nulla  (cquatur,  quia  cradicionibus  non  nudis padkis  folifvcconuf 
tiombus  dominia  transfcruntur /./m^/i/ww^w  lo  c</f^4£f.quanniisdicilo 
leat  iiihil  tam  naturalc  e(le  qnam  voluntatem  domini  res  fuas  tranlirc  vo- 
lentisratam  haberi  l.adeo  y.i-^ua  ratione.De  acefutr.rer.domin.  Itaquc  nequc 
fieripollecrcdcndumeft,  vtin  potcftate  cuiulquamfit  facere  pcrpa6hi,nc 
rem  fuam  tradcndo  poffitdc^miniumtranstcrrcin  eu,qucm  traditione  it- 
pore  dominum  faccrc  vclit.  Qn^cunquc  cnim  crad:tio  cx  iufta  caufa  fit  a 
domino  ad  dominiu  transteicndum,ca  pro  uldubio  &  ncce{Iani)  dominiu 
transfert,  nilj  cim  aiit  ob  vitium  iplius  rei  qua:  tradjtur,aut  ob  per/bni  tra» 
dcntis  vci  accipicntiscuenit  vt  I;  x  lit  impcdjmcnto  ne  transferri  dominiii 
poflltjVt  li  dc  religiofa  agatur,vcl  dc  prardio  minoris.  Lcx  cnim  fola  illai  cftf 
cuiu5poccftatc&  aiitoritatc  inducitur  uandado  dominij ,  ac  promde  qu2 
tranfl3tioncmillaimpcdirepoteft,nonpadbaintcralios  fotta  quacprarcef" 
£crit  tii<ikioi^^yd,Lpenult,di  pa6i.[i^c^c  r\cx\zhs  reintcrpretcs  noftri  textii 
liluquem  nos  Triboniano  totum  adtcribimus,lingularccfledicunt,quian6 
Iblum  nullo  aho^iaris  ld€t>,l<ed  nec  ratioiie aiiqtu  probart  poflit  ea  fenct da, 
qux  camcn,vt  n^emoraiitjCancas  olimintcrBaitolu&Baldv  lites&  diiTen* 
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.fionescxcitauit,cumdiiputarcntanlegcndiimciIct  nuUdm  an  potiiis  vliam 
eJ/evendtitoHem-.Eifi  noshaiioli  fentcntia maeis  probauimus  d,  Err.\,  De- 
r44i.<7.C(\m  quid  la  tu  nobis  vjdetctui  apcnc  kribcrc  non  omnmo  audcre- 
znus.Corue^uram  nodram  iuuat  ouod  incadem  lege  ^ui.^.ffdcedu^tivSdi 
Tnboniani  procuIdubioc(l>vt  fuofoco  doccbimus^itcm  qu6d  totusilJe  ci- 
(uius  tam  in  Digcllis  quam  in  Codice  deea  diilraiStioneeil.quar  fiat  n6  pcr 
dcbitocemyfcdpcracditorcm  iure  creditoris,  vt  a  nobisinprima  Decade 
ixpius  ac  (zpids  inculcatum  dl. 


ERROR  TERTIVS. 
Dt  locMtione f*£ta  per  enmytpti  emit /itlf  paffo  de 
retroHtndtndo, 

Va  ERVNTctii  interprctcs,an poft  fa£U  letrouidition^  te- 
neatur  venditor  (lare  locationi  (zQtx  per  cum  qui  cnietat  fub 
pa^o  dc  rctrouidendo.In  coquc.vt  vidco»omncs  coicntiunt, 
quod  exiftimant  rc(pondeiidu  cilc  pro  c6d  \iGtozt  vt  inuitus 
viditore  cxpclli  nonpoflit.Qux  primum  fim  iententia  Baldi 
in  l.\.ad fin.C.de  iur.ffc.hb. lo.yhi  &  lcntcnujc  (ux ration6  illam  adf:rt)  quid 
ouadiu  vendrtor  no  rcdimit  ri  quam  cx  pa^o  redimcre  quandocuquc  poi^ 
fet,videacur  empror  interim  frui  rc  v6dita cx  volutate  v^dicoris,  qui  rcificec 
redimciido  impediret  cu  vti  firui  cx  l.p virvxori  \i.D.de  pri.fcrtft.verh.  Qua 
exrationepofterioPes  intcrpretcs,quos  rcfert  /equiturquc  Andx.  Tiraq.  De 
TttraSf.conHent.^.yf/ofvnic.nkmA^^-aKioma  illud  iuduxcrunt,vt  quoties  eo  t6 

{>ore  qno  fiicultas  locandi  ad  tc  peitinct,  tu  locas,  fi  tacit^  vel  cxprcfTc  huic 
ocationi  con{cntio,licet  poftea  p6d6tcipluis  locadonis  t6porc  ea  locandi 
lacultasin  me  trasfcratur,  teneattam6  ftaic  locationi.QLiod&:  Hteron.  Ca> 
gnol.probat  idlx.^HaFt.\i.C.depan.int.empt.(*r  t/rwitf.Addunt  aliam  vcluti 
general6  quoquc  rcgulam,  quod  nngularisrucccHbr  ncccilarius  quilibct,  id 
efty^vtilli  ipd  interpretantur,in  qu6  cogitur  quisdominiu  transfcrre,  ccnctur 
locacioni  itare  quam  alius  fcccrit,  in  aiius  iura  ipfc  fiicccdit ,  cx  glof.  quam 
Ban.Ballmol.  Alex.aliique  omncs  probant  in  idsucrtit  aliasJ.frHUus  7.i.PM 
finiarms  D  folnt.matrim.lnde  namq;  inftrut  mubcr6  cui  fundus  dotalis  poft 
diuortiu,aut  mariti  mortf  rcftituitur,cogi  (lare  locationi  qu&  in  quinqucniu 
mantus  fcccrat  cx  l.fifihofamiliat  i$.§.f  vir  in  ^Hin^Henniu.D./o/Ht.matr.qno 
niiea  reftituuoncce^ria  eft.lt 6mqi  tideicdmiiTarium  locationiper  hcrcdd 
Ia6br,dc quo  Albcr.poft  Ray.in /.poffu/ante  ^§.\.Djtd S.C.Treke/i^  cre-_ 
dicorfi  locationi  qu4  dcbitor  antca  fccerit  bona  fidc  /.w  venttitioke  8.$.i.  Z)« 
^nutHtor.tHdsc.pojfid.  Me  in  cotrariC  illud  mouct,  quantu  ;id  cu  pergnet  qui 
v^diderat  fub  padlo  dc  retrou6d6do,  quod  poft  rctroufdidonS  pcrin^e  no- 
iiascmptorcftaciinuqui  v^didiilet.Curno  crgo&rco  iurevtetur,  quocsr* 
«crjcmptores  vd'  fticnc  n  colbno  fui  venditbris  ftatc  non  tcneatur  /.  omr 
Ptorem  6.c.de/ocat.  Eorum  duntaxat,  qui  ^  filco  cmcrunt,aliud  ius  eft  vt  co^ 
lonum  expcUere  non  poIHnt,  ne  filcus  colono  de  indcmnitate  pcziUda  «b- 
Iigccur/  W/.i>.d^i«r./?/^.perindi^  ihquitlcxic/i  TK^inacim  decoin  vcndi^ 
tione  coueniftec,  vcintelligamus  rcgulaciccf  ita  iu;^<ofticu  tu  ede,  vt  li  padlio 
.  nuUainceruenericcolonum  vcnditoris  cxpcUerccmptor  poftit.Naii  tc(p6- 
dea^quod  iDCecpretesdcpragmauci  refpondent  emptoccm  hunc  qui  prius 
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vendideracrubpatto  retrouciidendi  ncccHirium  cfle  fucccfrorcni ,  idcgo 
primiim  negabo.  Pocntc  enim  non  cmere  l'i  redimere noluidec.  Poicrac oA 
tjam cmpcot  non  vcr.  iere^fi  c|uanti  yendicoCiS  ftii  ex ea  caufa  uueriorcr,pr^ 
Itaie  maluillec,v  cdixmi us  in  iu^crioribus.  Deindc  l\  ncccilarius  en^pioc 
etlyiion  aiiam  obcaulam  neccflariusdici  pocell  ,quamqubd  padum  dete* 
trouendendoiam abiniCio&  in  pcima  ipla  vendition*  inKimi  cilet,tarjt6 
tninusigicur  aidbandusell  vclleCyCniono  emptoris,cijm  pa^um  illudpi^s 
ceIIcricrocacionem,eiunque  i-ui-dum  fuo  iarc  vendicot  redimac,ncc  proin- 
demiuus  luris  in  eo  liabere  debc;iCj>bid  Ibium  qubd  aliquaudo  iucntip- 
iTusSoIcc  cnim  mcTIor  ciuscoiufiiyq  ci^iqi^i^pctit  rem  quaraliquandofuit 
Cii%J.vtdcamHt^%\fia£iiofiem.D.4evfHr.Q\^^  vcrbBoidus  diccbat  in  potc- 
ftace  vendicoris  fuiile  vc  furduni  rediiijeradiuequam  per  empcurcm  loca- 
rccur,acqueidcb  videricxciusvoiutace  fa(f^am  iocacioneir;,pror(u$  cidicu- 
iuin  elt.QLud  eium  Iieo  teinpoic  non  habuit  venditor  pecunian^  in  numc- 
ricdad  b^erer.dum  empcori/aucqiiani  iiabuiCyin  alios  v{us,magis  (briaile 
heceflJt!]psex^cndcre  coa^luisfuit.''  Cur  ci  unputabimus  quod  non  ciuus 
redeiiieHcjciuinmbdbpoIlcaiediinatiiura  ea  cempora  quzc  tiierant  per  ^a- 
d^icin^bi  conflicuta>Auc  cui',obrccro,habeamus  pro  coiiicnticncc,  cuni,qoi 
concraJkerc  non  pocuic,  tainccli  niaxim^  concradiccrc  voIuillcc.Ntinoti- 
qaidcmdixcLicinvcndicoiisarbitrio  ^  poceilacc  eilevt  impe^  iacneisaui 
hindum  emic.lic^c  fub  pa^h)  dc  rctrouendendojlocct  fiindum  cui,&  qual^ 
ge  &  codicione  veiit. cum  iaccre  pac^um  lilLid  nequeac  vc  no  iic  dominus tt- 
rcuocabiIicer&:  plenoiure,xqud  acii  de  rccroucdendo  pa^him  nuilunun- 
Cerceflfillct.Non  igicur  coiuradiccre  venditor  poccft  ctun.ii  maxime  vdit, 
nccconlequeiuer  proconfcnciente  habcndus  cil,ob  id  foium  quod  nonco- 
Cradixenclicuc  ucc  obidquod  iam  cum  no  Lcdemeric.Sciuic  enim  jusfuii 
durare  vc  dc  eo  credicore  dici  ioLt  qiu  iciuic  vcndi  picnus  <i  debicore/.ySax 
8,$.  non  vieUtur  D.futh.mo.pig.ve/ hypoth.foluit,  Ec  fane  fi  racio  illa  Baldirc- 
(Xi  eilec,c6(cqu6s  ficret  oppigncracioi.es  omnes  rei  iub  huiufinodi  pado  \t- 
ditac  fadasabempcorevcditoripoilretroucditionc  nocere  dcl5ere,  canqui 
cxeius  voluntace  ia(5^as,quod  can^en  ipii  ec;am  intctpreces  negaiu  ,  cxJlb- 
mantesperrecrouendicioneni  rcfoluiius  empcoris,&r  pec  conkquenciasrc* 
foluicciam  iura  omma^qua'  fueriiuab  cmptorc  cor.lbtuta.  Nosveibetii 
negamuseam  retrouenditionis  vim  eile  vt  piiorem  vendiCionem  rcfoluat, 
fed  canciim  vt  iccundam  nouamque  inducat,hathcnus  camen  fauemus  vcn- 
ditori  vtindemnicacem  ab.  empcore  confcqui  debeat,  (Iforc^  deceriorrcs 
rctrouenJaciu:.quam  prioris  vcndicionis  tenjpore  fiuilec:  cjtiomodo  ceiti 
dccerior  retroucndicur  qu«  obIigatareu:ouenuicur,cum  prius  Jibera  vcndi* 
ta  fuiilcciQuim  porrbde  indemnitate  aClioneiuqiii;spiiciucc  vcnditoridi- 
damcttt  fiexeiusvoLuuaceoppigneracio  ai>  emptore  fada  proponerctur? 
Kam  ncc  alio  colorc  dacur,quim  qubd  infcij  &  ignoraiuis  veudjcoiis  con- 
didodurior  fiori  nqn  pocuent  pe;:  cmptorcm:vc  auobw  djipuucum  eftjfl 
Err9r,iJ)ecadijfiiperioris. 
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dBpil^  i  atK?rcur.  Locatibm  enitu  4  maiKi^radtlLTinuliei  foiuio  niatn.. 
Hi^N^yp  monio  idurco  ftare^cogitur.  tjuia  licuit  iiiarito  tanquam  ma- 
JpBdB|BK  rico>jd  elt  non  fuo  tantumiledetiain  conjugis  iiomineHindu 
AJWW^.  dotaiem  locare»  quoniam  dos  vfcjue  ade^no  ell  in  bonis  ma- 
riu yt  non  htetiam  nmhetiSy^.^H4imuis7yD.df  tkr.dotJ.i.^ti^e^MJ  ^o.  C.eod. 
Acfundus  vciiditus  licec  fubieckopai^ode  retrouendcndo  uaeU  cmptous 
&  tjuideui  pienoJure  vt  nullurxi  iu  eb  iu$  Irtvc^juitof is.  PipMjdeii  eum  em- 
ptoi  iocet ,  non  pocelt  dici  tam  venditons  quam  emptoas  nonnnc  fadlam 
ellc  iocationem.  Quiquam  £i  veruai  anumus ,  nec  illud  verum  eft  ouod  pro 
vcro obucitur,cx  iocatJone  fundi  docalis  a  manto  fatfia  obiigan  muuetfi  ,  vc 
etiam  poil  foiutum  tnaurimonium  colono  ilare  con^pellatur,  quauis^tta  fen- 
tiatCaroI.Moiin.incoiifuct.Parif.§.30.f«<^.ii,  Apcrtccnjui  Paulus  fcnbic 
in  I.JifiUof^mtUaj       vU.  D.filut.  matr.  Si  v.r  )n  quc:;qucnnjum  locauecit 
fundumA  poft  piimum  fortcannum  dJuoitiuiu  intcruei)ent,nQn  aJiasfun- 
dum  muijcri  reddi  oportere  ,  tjuam  (i  caueric  ,  iitjiiid  ptaeter  vnjus  anju  io- 
cacionem  mancusda«nnatus  llc,id  fcprarlUcuram.Lurcnim  ea  caucioa  mu- 
licrc  pracUanda  cllecli  nec  volens  colonum  poflec  expcHctc  ?   Aut  cur  vere- 
rctur  maritus  ne  condu^on  damnaieturli  muljcrem  vincere  condudlor 
(uo  iure  polict?  Acque  ica  Cuiacius  quoquein  Commctatiis  ad  Pauium  be- 
neexpljcauit.  Sed  non  jllud  arquc  i>ene  meo  iudicjo ,  quod  diftji  guit  caTum 
diuortij  a  cafu  mortis ,  nec  dubitacquin  iocacion^  fundi  docalis  a  mantofa- 
dUmmaritiiicrcsfcruarcnon  ceneatur:Nonmagis,inquit  ,  quamliabvfu- 
£iudtuanofadacilct ,  quafim  redotali  maritusfrudluanipouusqnam  do- 
mmi  &:  proprietarijiurecenfendus  ftt,m  quo  fanc  fallitur.  Mantusenim  ve- 
r^  dommus  dl  fundi  dot.iiis  quadiu  conllat  jnauimoniu  6:  quidc  pleno  lu- 
rc,iicet  poffit  fien  vt  doce  ahquadoreltituere  debeat  aftione  de  doie,  ideoqi 
habet iblus vmdicacioiicm,/.<^fr ana/la.t). Cde ret vtf:ds€,  ca-tciaque onuna 
facere  poteft ,  qui  dominis  facercbcct,  nill  quod  fiindum  docaicm  alienare 
non  poiell,  idque  lamen  non  defedu  luris  ,  fed  propcei  ie^is  lul.ar  pioiubi- 
%itor\cvi\.§.ulnflu.<fMh.Ahen.  Ucet  velmri.  Neque  rurfum  aCqua  hner  diuor- 
U)ik  morciscafum  duieriltatis ratio  reddi  poreft.  Nam  iicut  diuortiofado 
a:qu6^ndnsdciinitelfedotalisaLque  mortemariti  ,  ica  /blutopermortem 
mariti  matrimonio  pciinde  poteft  imputarious  lieredicur  iine  cautione 
fiindum  muljcruertituerit,3tqucmaritoviuenti  liocjpfum  imputaretur,  ii 
matriinonjum  diuoruo  folucum  ellct,aut  etiam  pcr  niuiicns  mortem.Quid- 
ui  enim  a  mulicris  liercde  prjrftanda  cilct  ca  cautio  quam  mulicr  jp/a  ii  vi- 
ucrcc  prarftare  tcneretur.''  Deniquc  quomodo  plusiuris  liab&t  mantusqui 
intcrim  dommus  &  proprictarius  cll  quam  ftuftuarius  ,  ita    qui  a  maiito 
conduxit  fundum  docalcm  plus  iuris  iubcre  debec,  quara  quJ  ab  vfuiruftua- 
noconduxicfundum  frudluarium,noP  quidcm  refptdu  muiicris  ,  quomi- 
ntis  condu^lorcm  vccoque  cafuarque  facil^  expeilcrc  poflic ,  in  quo  miki  c6- 
ucnic  cuni  Cuiacio,  lcd  in  eo  mmjrum  vt  mariu  lieredcm  cx  caufa  locatio- 
nisobligacum  habeac ,  qui  hercdem  irucbuarij  fimilitcr  obligatum  non  ha- 
bercc,/.// ^uts domMm^.^.\.D.locat,  Ei nanjquc qui cum frudluario concraxic 
poccftimpucari ,  curcum  coconcraxcnc^qucm/ciuit  dominum  n6cHe,iiec 
aiiud  iuns  in  ea  re  hal>erc  nili  quod  pcr  mortcm  cxtjnguendu  ellec ,  debuic- 
queprofpiccrc^vtlcxaiCjPolIceueiiircvt  aiiic  iinitu  condudionis  tcmpuj 
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deceHeret  travfba  iriits  i>  ki«6<5be  ndltarciipra  cll ,  propcer  qooiii  aductfas  ftii- 
dkuan)  btfi"cde*Yi'*i'fftv*^»wt^r*J<i«fetfamiis  ii  tott^i  propfidtariocxpellacur. 
Ac^  tjui  aim  markoi«)<KiaxJC,  KimduttKjuedotaleiirabeocoiidu     ,  non 
limilitL*rpOlIisMl)|>iltare  ,  cuPCtihi«otOnccaxeiic  cjuein  fc»uR& (ioimnum 
elfe      lovaiidi  f^lcem  m  qMinqdbnniiimluii^Jdocnhsius  hahcre  :  Aut  cuc 
non  cogJtJiu»Mi:>eilenire  polfo  vc^iura  quinquennium  maTicds  fnorerccur.- 
Sciuic  e^.iim  fuoanAn,  Vc  «ot-lftHM>lUt3|Miws^h  res  aduerfus  ««uhcrem  M- 
profpicere  pdcttuiii)>^iiv^juaf  ifi<lttinni«atenipleiufliniam  «llecallacura:  cu^ 
lus^ameu  cautibiu**it)  vkifriidfuari)  heredilius  paiitan;^ac  cauld  nuHa  elV|j 
nonmagisquim  fi  ad  fuamduiicaxac  vftarm  tTiidtuanpsibcallet.Njbil eninv 
rctert  an  vfuhruit^aiius  fundum  fiiriplicrcerlocauerit^aii-ad  vitam  ,  cuni  iu9 
omiie  ipiius  morcr  fimac  ir.    In  e6quc*negan  non  pooelt  dirterre  docem  ab 
vfjfra<iVu.  Vfusfractus  enim  fruAuanj  morce  Iic  hiittuF,  vc  nihil  prorfus  lu- 
as  h.Tes  huttuari|  )iabeac  i\\  ca    in  qiia  defundbus  habuic  vlumfruClum,- 
Dos  veroli^naiitoper  conrtttAtiotJejn^  acquiricur  ,''  vcquainui$  dcFundtusi 
licsKiscaine .  aliquod;licrt!dis  fiiperut^^aiuerfasquem  ideoagcrededoce  ne^ 
celiee.t ,  vtdomiflluft^uii^fKdacqaUirom  relticuerc  cowpeilatur.  Alioqui" 
haberet  mulier  lus  vindiC.iiidai:um  bonorum  d lual lum  &polIc filonis  co- 
rum  adprehendendjcrpropria  jucomtaice  ,quod  talium  dl,  i.dotuaS}$one  9.  C. 
fnlurjnatr.  quaquam ttiVjgna  h ic  paric  luri  veccri  pla^a illaca  iiiic  pcr eam  lu- 
llmiani  tonibcuciont  qiKr  extat  1«  dA.tn  rehus  ^oX.de  mr.doe.qux  docis  vin- 
dicacioncm  folutoniatnmoiuo  mulicridcdic  ,  quafi  non niliiuns  ficbione 
maricusd'jm;nnshiericconlUntemacrimonio  ,  quem  camci^veicdofninu 
fiutle  nemoex  prudentibus  vnqviara  negallcc.lndcquenKi^iirum  ficvt  a  mu-i. 
hcreiimicapodicmaricuscmfve  heresexcorqucrccautionem  illam  ,  dequa 
m  d  i.fivtr  trt\<jHinqHenmum  ,  qaam  laiK^  per  rccencionem  extorquere  noii- 
poirec,li  maciimonio  quomodoi.uquc  foluco,  dominium  rci  dotalis  ipio  iu** 
ce  ad.mulicrem  rocurrerec.QiiaqLiam  non  puconouamlulliniani  h?gcm  qu^ 
mulieri,  vcdiximus',  vmdicacionem  dcdicvique  adc6  excendcndam  concr^ 
iurisveccrisracionem ,  vci  nchodiecauere  marico  eiufvclicijedi  mulicrde- 
bcac,indem:xm  cu  ex  caufa  locationispraribcum  iri.  Na  cum  lulliniani  pro' 
policum  illud  duiicaxat  fucrit  vtdocis  repecicionem  mulieri  expediciorcn^i 
facerec,non  etiam  vc  Ixdcrcc  ius  manci  vmcncis,cuenirec  ex  conciario  vt  lo- 
gc  minus  qiiainolim  luris  haberec  maritusin  fundodotali  qucm  inqiuii'« 
quennium  lotarc li  vellec,periculum  incurrcrec  fucurx  condcmnacionisinl. 
eum  cafum  quo  ance  quinquennii  hncm  macrimoniu  (oluerecuc.  Nec  par- 
uu  incommo  .u  ei  fucurum clt  li  noc  metu  dcterrcatur  ab  ineuda  in  cempus 
quinquennij  locacione:ciim  frutVus  rei  lic locaro  liccre  licur&:  pignonda- 
Kyl.vlt.  D.  de  vfur.  iieque  ca  facil^  inueniancur  qui  in  annu  vnu  auc  bienniu 
conduccre  fundos  vclmc.eadc  falcem  mercede  aiinua, quam  orterrenc  li  fun- 
dus  in  quinqueiiniu  locarccur.  Nill  forcequis  pucecex  eadc  lulliniani  corw 
ilicucione  intercpdu  ellc  vc  c6  JuClori  que  mulier  iuo  iure  cxpulfura  nc,ma- 
wcus  maricive  heres  nullomodo  cx  locacioiic  teneatur.    De  quo  cercc  lufti- 
nianus  non  cogicauic.  Quod etli  conliicucu  eliec ,  non  eo miniis  tamcn  d^nqi 
maricorum  rcs  ccd«;rcc,quibus  fundumdocaic  locarc  volcncibus,  canco  difti  1 
Cilius  ellirc  inuenire  condu^korem  ,qui  nullu  fpcrans  regreirum  ,  aduerfus  loJ 
cacorem  canci  coiiducerc  re  vcllec,  quanci  ellec  conduthirus  lifcirec ,  fucuraH 
vc  fuluco  antc  quinquenni j  finc  mactimonio  ^  maricum  eiufvc  iicredc  iiabe- 
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DEC  AD.  XX!I1.  ERROR    1111.  Ci{ 
retobligitum.  Apparct  crgo  ex  rupcnoribus  .id  quxlliorem  lUam  vtrum  lo- 
cacioni  per  maricu  t^Ctx  mulicr  ioluto  matnmonio  ftarc  copeliatur,non  fa- 
vs  bene  rcfpor.dcre  cos  qui  limplicucr  &  abfolwtc  afl]r[iiai)t ,  compelli ,  ncc 
illos  rurfusqui  abfoluLC  ncgani.Non  enim  copellitui,fi  fur.du  dotulcm  ma- 
ntusci  rcdJideritiJuilacxcoiiacautionc  ,  quia  plcny  roiiu^.dommJu  nan- 
circjcur,licec  marjtus(qu;c  Alolina:i  ratiocll)iion  ("olu  tanquiim  dominus  fed 
ctiam  tanquam  manitts  locauerit ,  picnamque  habucritadmiiullratjor.em. 
Compcllitur  autcm  ii  iundu  dotalem  maiitus  nolct  reddcrc ,  niii  pri-lbu  fi- 
bi  priiis  cauLioncde  indcmnuatc,.quia  d  non  Lcctnmiieri  propna  autori- 
tate  ingrcdi  polIdTioncm  fundi  dotalis  quauisdcfunitoaam  marjto ,  multo 
minus  permittcndum  ci  elt vtexpeUatcondu^^orem.  Catc^u  ii  cautio  prsp- 
ftita  lit,atquc  ita  Fufidus  dotalis  mul:eri  redditus ,  dubitandum  non  eit  qujn 
poflTitilla  luo  iure  condudorem  cxpcllere ,  limalit  man^jhcredibus  indem- 
nitatem  pixEllarc;  quiacautio  non  obligat  muljcrcm  condudori,fcd  marito 
autciusnercdibus,&  quidcm  mcu  duiuaxat  calumquo  nollctilla  Itarcco- 
lono,tantum  abcll  yt  verum  fit  quod  vulgi)putant  ,  idco  cogi  cam  caucrc 
quod  rtarc  colono  necclle  iiabcat.  Scd  3c  ui  eo  vidctur  niilu  valde  erialle 
Cuiacius  iiiComnieniarusilLs  ad  Paulum,qu6d  rcripru  ,  ficut  maritoaut 
cius  hcrcdibus  caucnJiim  eft  a  mulicre  fundum  dotalem  ijcpecentc ,  ita  &  a- 
liisomnibuspropuctari.squiiurcfuo  fumium  locarunt  cauen  abusopor- 
tcrc  quibus  dominium  acqujiitur  antc  hniiam  condu(5tionem  ,  quali  eaacm 
illaxqintas  vrgcatin  cxtcrisomi)ibus,quac  m  n^aiiio.  Cur  enjm  vcndicori 
cogatur  cauerecmptorciccondudVore  non  expellcndocui  venditot  locauc- 
rat,  aut  dc  indemnitate  venditori  prarftai.da  iidc  eo  nihii  didum  ,  iwhil  ex- 
ccpcum  lit  in  jp/a  vendiiione;  An  l  on  hat  iniuraemptori  cui  jam  qua-iitum 
licuiscoloniquandofunqucexpellcndiin  pui  c  .  qLuqiie  i.oiuanu  fortarte 
emptucusiuit  fi  vcnditionis  tempore  cautioncm  cmfmodj^bcocxtorquc- 
le  venditorvoluillctrltaque  dceo  tu  cauendu  cft  cum  vcduio  fit  ,  &  vt  Ca- 
iusfcribitin  l.fiMerces  15.$.  1.  d.  locat.eaAttn panioneyqucd  tk  ratislignjficat 
Lemptoremo.C'eod.i\s\Qih\Simf  ea  lege  *w>i/;itcmquc/rA-  yJrbores §.i.£>. 
de  vfufr.us  vcrbis  mfi fHcrint  fpectAltter^xceptA.  Fatcor  po(Ic  fufficere  vt  ex 
intcruallo  cmptor  locationi qualuev  qualiccr conrentiat  d.lemptorem ,  /cd  ii 
confentirc nullomodo  vclit ,  ncgo cautioncm  ab co  inuiio cxtorqueii  vllam 

f?olle.ldcnique  iuris  eil  h  fur.du  lcKatu  quis  legaueri^.NatMni  lcgA^arius  ex 
cgatofiatdominuscondu^korecxpellcrc  fi.o  lurc  poteft  ,  rec  audjcduscft 
heres  h  lcgatariu  adigcrc  vcht  ad  pra:ilanda  cautioncm,cuius  prarltada-  oims 
teftator no  irrogauit.  Tantb  enim  minus cllct  legatu  qucd  onus  cautioms 
admixtCi  hal;?crct,(icutccoRtrariotat6plcniuscftquod  Jcgatarioaffcrt  libe- 
ri  re  legata  vt6dj &  difponcdi  facuhate,/,f K*j5<w^<  J^i.D.Ucat.  Ide  ergo  ad- 
mittcndu eft  illo ctia  cafujquo  is  qui  fur.du  locauit ,  cii  fundum  alteri  Itipu- 
Janti  promiicin.  Na&:  cxftipulation^^illn  fnndum  dart  conllat  obhgari  proi 
niilTbrcm  vtfundi  plcnudominiiim  inftipulatorcm  tramfi^rrc  tci  ca;ur  ,  /. 
%'bt  autem  y^.v/t.D.de  verb  obligat.  Cur  non  crgo  latisfacerc  cogatur ,  aut 
cur  cidcmuscxception6pra*textu  cautionis  dequa  nihilconucnerit  pcrfti- 
pulationcm?  Nam  &  inauditu  cft  vt  at:ei;te cx ftipulatu  caucie  vlla  dc caufa 
oporteatjfiftipulationis  verba  de  cauendfMiuIla  Imt,  cum  ftjpulaiio  totacx 
vcrbisxftimccur,/.fttM-^/^  5;9.Z>.f<).cltqi  ius  illud  iirgulnrc  cocra^ui  boi  ^ 
fideivtcxiiscautioexigialjquaiidopoflit  lolaiudicJj,a:c|uiute  cjuoucs  luh^ 
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cauciidi  caufa  intcrccdit,vc  in  Un  omnt^uj  ^i.D.de  tHdtc.  Indcque  nimirum 
fic  vc  manto  auc  macici  hcrcdi  tjui  ludicio  de  dotc  conueiiitur ,  quod  oramu 
maxim^  borvc  fidei clt,caucrc uiulierctn  oporceac,  quia  rcilicct.Tquum  noii 
ellec  nuricum  ciulvc  Keredem  fejicuc  damnum  ex  loLatione  quani  conlU- 
te  matiimonio tccehtSc fLio  iurc,&:  bona  fidc,  Ni  licuc cx doce lucru  nullu 
debec  rcmancre  pcnes  niantum  foluto  matrimonioniii  quaniuni  cxdotis 
frucbbuspotuitlibicompararc  prococcmpore  quo  macrmionium  ftctrr, 
ica  neqiie  damno  affici  del^c  ob  cam  rcm  quam  iure  niarici  gc(Ient/f  «er»« 
i6.D.deturJoe.    Quartamen  ratio  mcereosduncaxacobcincc,quiconiugc$ 
fucrunc  ,  inccr  quos  md>cium  bonae  fidci  cxercccur  non cu-m  quod  ad  eum 
qui  k  marico  coi^uxic ,  vc  vel  a  mulierc  cxpclli  non  poflit  ,  vcl  nullam  con- 
tra  maricum  habcredebeac  atft.ontm.   Nani  imo  verb  &  cxpclli  a  mnlicre 
potcftlicct  condiix^rit  ab  co  qm  non  tantum  lurcdomtni  locauerat ,  fedc^ 
tiamiurc  mariii,  quianouum  dominium  d^uodmulicri  per  dotiSreftiru- 
tioiicmacquiritur  .dominium  inquam  nleniflimum  ,  quod  proindeliberu 
adfcrt  arbitnuni  coloni  expellcndi  li  muher  lure  fuo  vti  volet,  tk  cor/eqtien- 
tcrobli^acur  manctis  cmrvehcres  vt  condii<f^ori  amulierc  expiilfoindcm- 
nitateni  pnrftct.  Ideoqne  caucrc  libi  contra  muhcrcm  dcbet  incerpolita tti- 
pulacione,  vt  ipfc  quoque  a  inulicre  indemnis  prxftetur.  Ec(i  vcr6  iudicium 
cmpcivcniitibona'  fi<lciclt,(la\tac  ii<f>iodedoce  :  aliud  tamcniurisconfti- 
tueiidumellcdiximi;s,vt  venditori  abcmpcorcnon  caucaturncqucdeco. 
lono  noncxpcllendo,  nequcdc  indcmnitate  piiftanda  ,quoniam  ipfaiudi- 
cij  a:quitasrepugnat,  nc dunon  lege  obftringaturcniptor quam  qua  (cob- 
ftringi  voluit  in  emendo.  Idcmque  m  ackionc ex  tcltamcnto  obfcruaiur ,  qi  ar 
liGct  bon^c  fidci  non  lit  ,  tamen  a(fhonum  bonar  fidci  naturam  in  omnjbus 
fcrc  imicatur.  Eodcm  igicur  exeniplo  diccndum  eft  ,  vt  ad  inftituiam  difpu- 
tnioncinreucrcamur,de  eo  qui  vendidic  fub  pa<5to  de  rccrouciidcndo  ,  non 
cllecogcndum  ftaiclocationi  quam  cmptorheceric  ancc  rccroucndicioncm, 
cum  fuo  iurc  plenuin  dominium  rccupcrcc ,  acque  ita  vel  inuitus  expcllcndi 
quandocunquc  coloni  potcftatem  nancifcatur  ,  li  non  cam  (ilii  piircpram 
volucrit  propri.i  pa^bone.  Cur  cnMTi  minils  iuris  habcat,  quam  fruduanus, 
quem  conftat  cogcndum  non  cllc  vc  ftct  locaticni  a  propdctano  ladar  d.l' 
arhores  j<>.$.  i .  D.de  vfuff.   Scd  an  cogcndus  crit  venditor  excmplo  multcris 
fandum  dotalcm  rcpcccntis  vtemptori  retrouendcnti  caucat  deindemni- 
tace?  Ita  Cuiacius  pu  tarct.  Ego  non  puto,  quia  non,  ficut  diximus,maritum 
in  dote  ita  vcrfari  debere  vt  neque  lucrum  ,  ncquc  damnum  ex  dotc  fentiac, 
fimiliterpoflitquiidiccre  nequc  lucrumncque  damnum  vllum  cxcmptio- 
ncpcncseum  remancrc  oportciequi  cmeritfnb  paftodc  retmuendcndo. 
Nmd  cnim  vctat  maguum  cx  frudiblis  lucrum  ci  reliquum  cflc  li  fottc  rcm 
preciofam&  magriiredditus  viliHImo-j^rctio,  vtplerunq*, fic  ,  fubcop3<^^o 
comparaueric ,  nct  proindc  abfurdi  quicquam  cft  vt pro  indcmnitatc con- 
cJa(floci  fuoprrftandidamnum fcnciat.  Piarfcrcim  cum  fibi debcacimpuw- 
vccurin  ineiindo  pa^fVorccrouciidendi ,  cxquocotum  hoc  iusrccroncndicio- 
nis  poftci  facienda:  a-ftimai^dun^  cft,mclius  fibi  non  profpcxctic,  hoc  nomi' 
nacim  cxccpto  :ic  fada  qu.iridocunquc rccToucnditionc  condudtorem  quciu 
tfSftituilTet ,  expcllcrc  vctidicor  pbfltft.  '  !lhid  fanrprorfusdilfimilccft,quod 
quicfam  obiiciunc » Pupillum  tcAcclFftafc  locationi ,  qnnm  tutor  fpccnt.  W 

emm  fit  quia  tutor  dDmini  Iocoert,?.-/*/<ir  tt.DJe  AdmtniHr.tntor.  &'pup"" 
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Micc»  caius  mmcikBtmi  t  <mnia  mtoc  bgna  fi  je  admiin^ 
ftiMUi^n&CtMciiifnMiidoimniQiKCa  Lamfi$tt9iii,UM.  C^cerocd 
fcrikxpii  nngulares  ttmm  iacwflbfct  ibnc(  luMis  cnim  ieniper.  eidpio 
«nbuscatio  illa  conuenic  qux  &  pupillis  quM  eadem  cum  lacaCt>re  per- 
fona  hetedit  dft  addimecur )  nihil  pcocfus  tnceceftieruart  locatooci^qiii 
aliusfeccfic,  ni''  qp/ad  mulierucert^  intereft  indemnes  feruari  marito/pro 
iisomnibus  quac  in  rc  dotali  gciTcrintbona  fide,  ne  lioqui  tanto  dUficiii^ 
imiettiantilixmaritos.quantopericulonoraut  (tndjor  hitura  /Tt  bonorum 
docaiium  adminiilratio.  Idcoque  nimirum  cauLioncm  indemnicatis  abi/t 
ea^muisi^^aaimiiuilo  ajio  caTu  iex  atigit  a  lingulaari  fucceilbiie. 


ERROR  QVlNTVSL 


■  • 

On  poirum  faccre  quin  hancqu^ftioncm  inter(eram,  quonji . 

iicdtaliena  lit  abinltjtutotradacii  Depa(5lo  retroucndendi, 
tamen  &:  fuperjori  quacflioni  finitima  e{l,6<:  in  ludiciis  Fre- 
quenter  occurrit.Tra6kat  ci  Mohna  us  cinn  apparatu  in  Con^, 

Idcado  SiOtBi  in  loagum  cempus,  ideft  in<ieceumum  ,  au  ver6  in  aliu4^ 
^|BadbiOiiiaifeteemijo^&  hoccucfaiii  caHiande  pietunirauc  (ijrpocbc^t 
c3*cocaiencmAoii^>vc  ^  vel  in  longum  tempus  «eliii»jixnoKbe^pl<^po^ 
nacac  fad;4iocki0^doniiaat  cUredus  ei  Haceceneatur^  minus  no  ttsncmB^ 
BHfific  diftui^ionit  cadonem  illa  adiert ,  qoMpciocibos  caiibua«iqHliiit& 
HtmduCbn iatinnirquod ab  eo inuito aufieiti  non  poilit,  qutaiei  Icih 
dalis  aut  emphTteaticaria  talis  ad  dominum  redit,  qualjs  cd  eo  tempora 
quo  redic.  Pofteriore  vetb  cafu  nuUum  condudoi  ius  habct  in  re  ipfa,  {cdl 
tantiim  perfonaiem  otcondud^o  a&ionem ,  qvx  cilm  ex  conaad^  compe-. 
tatynouaduerfusdiigalaretn  fucceiibcem dirigenda  eil^qui  uon  contraxiCa 
aduerfus  locatorem.  Ego  verb  ioDg^  alitec  diftiiig^6dum  e(&  exiilimo^ 
Mmpequomodo  (tipcadiranxiniat  inaliA  4]MBltioQe>  De  oppigneracione 
ii»fimdtht^eniphy«taiicattspet'vada^  fafta^iN 
ccmifitad  dqiainniii  loclcac  es  lege  &:  conuentHiae  ab  inkio^i^  >  an  c« 
caofii  tioua  pUniaieYolancaiia.ntioiC  caiti  dico  non  ede  cogendom  domit 
iiDmdircdam  vt(teti€9lono,fi  iuceroo  vti  malet.Hic  enim  racioiiia  gtne* 
falis  &  perpecuk^tiflec,qine  reibluco  iore  dacoris,  tefolui  vult  lus  accepto- 
nsJJtxv4&ig4Ufitad6\i.T»  JepigriorMcc  proindequaeftjoni  autdiftjndUo 
ni  locus  vUusrelinquTtur,  an  condu^tor  ius  aliquod  in  rc  habuerit,  nccne, 
quandoquidemeuamlimaxim^habuait,  nunc  tamcn  nullum  habereani* 
pli  lis  poceft  refbluto  omni  cius  iure,  qui  ius  ivoc  in  rc  conftituerat.  Eftquc 
iane  vtantiguius  ita&  pot^tiusiusdqiitiaai  diwflici  ipiam  ieg£e«ierclci% 
qMi;i»£ti^  vclemphytenicoddSciAitediMnc»dciiM 
0ei&m^Jlcc>cp]d(tliddi«  6aAicadaAa£ntndinftar.  pa(nnipniQc6,adjw|ii 
qnncqul  fecitfirttAac  vna  podffimftianaic  MoUn^us  moue^ttucld  enin^ 
e6daiaKappcfdncr,>itliNiBa^vt^^  qtwoipdpcGq^  yoLuBr 

'   •  Rr* 
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lit  Jirponcndi  aibitrium,  quaiidiu  fea.ium  ducat,ncc  domuii  confenfam  & 
voluntatem  palTui^  cxquitioporteat.Nonctia  vt  vallaUoimpunc  liccat  ei 
le2<^m  ncgligere  qiiq  conceflioni  ab  initio  didta  tuit.      &  m  alia  cuiullibet 
re.patrnnonialisalicnationc  ide  fcruari  oporterct,  vt  quar  alicnatiom  ab  i- 
nitiQdiaalexellct,careruaretur^./.V^  veni^Mh.haque  iiue  teudu  fimtum 
fit ,  putj  non  nili  ad  certum  tempus  coaceaum  (  quo  cafu  nobifcum  fennt 
MoUnxuscuiufl  betcondu<fU>ris  iuseciam  omne  hniri)iiue  commiirumob 
impletasA  vt  l6tiuuntur,piirificatascommitte<:di  fcudi  conditiones,dico 
in  totum*  rcfoKii  lus  vaflalli,  nec  conrcquentcr  fien  pollc  vt  qui  ab  co con. 
duxit,  (iucin  deccnnium^fiue  fub  hypothcca  ius  aliquod  m  recxciuspcrfo 
nahaberepofrit.Quodm  fundoemphytcuticanoapertius  eft,  quiacmpliy- 
tcufcs  rcdac"ba'  no  lunt  ad  inlliar  allodiaiium  patiimonioium:  licet  circa ius 
emphyteuticum  multa  lint  inimutata.Poftcriorc  ver6  caru,ideft,  fi  resl-eu- 
dalisvclemphyteutjcariacx  caufa  noaa  plancqiie  voluntaiiadominodirc- 
itoacquiratlir,  tum  demum  Molmqi  dillindioncm  admitto  vVt  condu- 
€torisms  in  re  h.ibcntis  non  magis  polfit  ducior  conditio  ficri  ex  pcifona 
domini  dircdi,  qaam  li  in  alium\]ucmlibetcxtiancum  alienatio  fadapro- 
-  pOijerctur,ciimhacpartcdominus  direaus  extranci  iute  cenfcatui.  Etvcro 
Oiioties  alienatiofit,cam  cum  fuacaufa  ficri  neccilc  cft,  ac  proindc  cu  om- 
uibus  oneribus  rcalibus,  qu.T  lura  in  cc  appcllamus,  U/tcfiano  G7.dc  cenir. 
tiuW.Atcumrcsfeudalisvcl  cmphytcuticaria  ad  dominum  priftino  mrerc- 
dic,  nwi  ta  alicnatio  fit  ,aut  acquititio  aliquaiuris  noui  in  pcifona  domini 
dircaj,quamcxtin<fkioiurisquod  in  cum  vfqucdicm  vaHallus  velcmphy- 
tcuta in  carehabucrat,  non  .iliter  quam  ciim  vfusfirudus mpitc  fcuduaiJ) 
finitur.ln  coqs  fftn^crrauit  Molin^us,  qui  etfi  noignorauu  ius  domim  dw- 
Cti  cxceris  omnibus  antiquius  &c  potcntius  cfte  dcbcic,  nec  aliter  faluum& 
iiucgrum  ficri  pofle,  quam  liea  res  ad  doninum  iibera  redeat ,  miliuifqiic 
noui  oncrisinconuiiododnninuta^vtcxijsapparet  quac  idem  iltctiate 
i^.$.30.f«^/?.io.Contendittameninca  qu^ftior.c  c]uam  nos  cgitanriis  tranf 
lationcm  aliquam  ficri  a  vallallovel  cmphytcutaindonunumvtiiifcrai.li 
aliquod  ius  in  rc  fuit,  quandiu  valfailus  aut  emphy  tcuta  rem  tenuit,  non  iii- 
fi  cum  co  ipfo  lure  ad  dominum  rcm  redire.  Im6  ver6  fatendum  cft ,  quod 
ncc  illc  prorfus  negarc  aufit,  dominum  cocafu  non  tam  vairailo  autemphy 
lcutac  quam  fibiipli  fuccv.'derc,  ncc  nifi  plcniorem  &  liberiorem  rcifuacad- 
miniftratioiicin  nancifci,  vt dc fuis liercdibus  fcriptum  cft  in  l,tnfms\\.D' 
dihber.^fr  poffhum.Aui  li  valf.ilo  vel  cmphytCutac  fucccdat,  pcr  modii  tai> 
tum  priuationis  Sc  negatior.is  fuccederc,  vt  Moiin-loquKur,  non  ctj.im  p"* 
modtj  acquilitionis.C^iod  ciim  ita  lit,cur  dicamus  cogcndu  cum  ftare colo* 
no  quem  vallallus  vel  cn)phytcuta.conftitucrat,licct  vci  in  longum  tcmpus 
vcl  fubcxprcllnhypoihcca  iocatio  fa6h»  proponatur?  QmdnipotiuscaiWc 
iiliuscaulam  faciemus,quap  cft  proprictarij,  cum  ad  cum  res  redjtfinitopct 
vfufiru^^uarij  mt)rtcm  vmtrudku  ?  Conftat  autcm  non  clle  cogcndumpio" 
prictarium  vc  ftct  locationi  per  fruftuarium  iiuiar  i/i qnis  domum^.  $.1 D- 
/pf4/.  nempc  quia  ptoprictarius  vfufruikuarij  fucccllbr  dicj  nuliomodopo- 
icftjncque  linguiaris ,  ncque  ncccifarius ,  fed  ciim  rcm  rccupcrac,  hoc  tan- 
ti\m  intcndit,  finitum  eflc  ius  omne  vfufiuidluarij,  ncc  vllum  ei  ampIiOJ  f**' 
perclTc.  Ncque diftingucndum  eft,  meo  iudicio,,an  rcs  fijudaiis  vel  cmphy 
teucicaria  ad  dominum  redcat  cx  ca  caulaqux  niagis  a  cafu  quam  avail>^l^| 
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vek  «mphyccutr?  volunucc  pcr.deac,  an  cx  ea  potiiis  auatn  vallalJus  vel  em. 
phyieuca  impedue  potueric ,  ll  voluilfet,  vc  puta  ob  h:loniam  &:  ingratitudi- 
neniadroJllam.  tui  ei  mi  durius  viJecurvc  l\aduni3c  vokiinas  vairallivel 
emphyccuca',  quam  vc  facum  caiiUve  noceacci  qui  cum  vallallo  vel  eniphy. 
tcutaconcrajcitboiu  fide(  cjui  Molinxo  ramiliaris,  1  cc  tamen  pcrpetua  ra- 
cio  elt )  Atcameii  quod  avl  dommum  diredum  percinet ,  nihil  plai  c  :pliu$ 
intcrell  jCum  vcroquecafucantundemiurishabcat  ad  rem  fuamx(^uc  fuo 
iuicrccuperandam,necn]llconcradus  fuilcgcm  exerceat,  <jux  vallalli  vel 
cmphyteutarjus  cotum  extuixic,  ciuahfcur.quc  tandcm  caula  fuericeinsex- 
MUi^ucr.di.  Dcbctquc  libi  imputare  qui  cuin  vailaJIo  vel  cmph)  tcutn  fcicrs 
concraxit,  aut  qm  ciuscum  quocontrahtbat  conditionem  ignoiauit.  Qnid 
cnicn  poffis  impucare  domuio,  qui  non  pruisle^cmconciadusrui  excrcere 
pociuc,nequepcoindeimpedtcc  quomiuus  vallailus  vel  en)ph)ccuta  eum 
Fundum  locarct,  fed  lU  tamen  vc  domini j  diredi  lus  antctius  non  eo  minik 
faluum  &  integrum  mareret.  Lorgequcaliaratiocft  ems  lurisquodinre- 
nocatis  propccr  ingracTCudmem  donacionibus  confticutum  fuit  ui  /.  hu  fo- 
hsy.cdereuocJonat.  Rcuocat  oenim  pra-fcitim  qux  fitex  caufa  irgratitu- 
dimslic^tfiac  ipfo  iurc,non  cimen  afticic  auccxcinguicalienacioncsa  do- 
nauno  antca  bor.a  fidc  faclas,ac  ne  quidcm  obligauones ,  vc  pro  Molinaro 
aduerfus  Arium  Pinelluni  difputauimus  in  Error.  j.  Dccadis  Drdcedemts^ 
quiarcfcindicpocius  quam  rcfoluic  donacioncm  ,vcmmqucelt  a  domino 
fa6kascflealicnacionesiIlas  6c  obtouones,  abco  inquam  qui  tumdomi- 
nus  nonfoiiim  Fuciic,  fcd  etiamfempcr  fuiHe  intellicatur,  pcteftq>dona- 
tori  imputati  eur  non  eam  potius  legem  donationi  a;;fcnpferit,qus  in  cum 
cafum  qui  encnit  ius  donationis  onmmo  pollet  refolucrc,  vt  corum  quo- 
quc  omniumqui  cum  donatario  incerim  concraxilfei  t  iusomncpercon- 
iequencias  refolucum  videii  pollec.  Ac  nihil  cftquodpofTis  impucarc  domi- 
no  dircdo,qui  liccccum  vairallovel  emphyteuca  concraxfnt,  fic  tamcn 
contraxit  vt  profpexerit  nc  vllo  domini  vtilis  faclo  lus  fuum  kdi  po(lct, 
fi  quando  eucnircc ,  vt  cx  contradlus  lege  ad  cum  res  rcdirec.    In  eamquc 
rem  ccxtus  ell  omnium  optimus&:  apertidimus  in  dJJexvenigalifundo.  D. 
depi?nor.adq\imimc  Mohn<jus  rcfJ^or.dct,t'.cc  alius  qmfqqam  pro  Mdli- 
ncjotcfpo^derepolTit.Nam  cum  cmnes  fateartur,  quocics  ad  dommum  rcs 
rcdiciurcfeudi  velcmphyteufeos  refi^lui  ius  vaOalli  vcl  cmphyccutnr,  An 
non  prorfusconfcquenscftvccarcerorum  eciam  omniumqma  vaflallo  vel 
cmphyteuu  caufam  habent  ,  ius  rcfoluacur  ?  Alioqui  pollec  quis  fimili- 
'terdiccrcin  fpecie  d.lJexvelhguhy  non  eirckrcndum  vc  credicoris  qui 
boiiafidecumemphyceuca  concraxic ,  ius  excu  guacur  ,ob  id  folnm  quod 
cmphyteuta  canoncm  annuum  non  folucrit, cum  flierit  m  c:us  poteflate  vt 
fuhieret,-  atque  ita  Faccret  ne  rcs  ad  dominum  redirct.  Et  farc  fntcnilurrf  cft 
in  eafpccie  Wri  ius  creditoris  dctetius  cx  h€to»  aut  potiiis  ex  non  fajflo 
polldfbris  ,  &  cx  iplius  polfelforis  voluntate  ,  irfcio  ctiam  adi  6que'in- 
uico  creditore  ;  neque  lamcn  kl  abfuidum  aut  in?quum  creditur  ,  quia 
llcabinicio  lex  di^a  erac  ,  fufhcitquc  nihil  nili  fuoiure  faccrc  dominum 
qui  conuaaum  dicic  cnc  ipfo  iutc  refolucum.  Nimifquc  fubtilis  ,  ne  di- 
cam  ftolidacft  illadillinaio  quam  MoIinqusprobat,ah  fcuduritv^elemphy 
tcofis  fi:  iatui ,  an  coilimiccatur ,  cum  pollcriorc  hoc  cafu  «quc  ac  miore  ii 
^mmiiro  caufimdet  lex  conttaftus ,  omne  jus  vallalli  vcl  cmphytcutx 
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refoluatQripfoiurCjhabeaiquedominus  iusrei  piopria  auihoritateprchen- 
dend«,  quod  vtique  non  haberec  li  qua  iurium  tranflatio  avairallovd  em- 
phytcuta  in  eum  ficri  deberet>nouaquc  rctrotraditioncopuscllct.  Eigo  qufc 
admod  um  finito  feudo  vel  cmphytcuticoiure  fatetur  Molinaeus  ren-.  addo- 
minum  ledire  hberam  ab  iisquoquc  luribusquae  m  rc  ipfa  fiierant confti- 
tuta,quidni  tdem  admittimus  eoipfoiurc  quomodohbet  refoluto?Scd& 
ineo  Molinxuslabitur  ,  facitque  iniuriamdominodire£lo,  dum  ei  fauere 
vult,quod  aic  zB  feudal6  vel  emphyteuticariam  obligatam  eiredoiTino,&  \ 
vtloquitur,  hypothecatam,pro  ioribus  omnibus  fcudalibus  &  emphyteu- 
ticariis.  Plus  cnim  mult6  quam  hypothecam  habct  is  qui  dominusdiredus 
eft,nec  fieri  potcll  vt  ci  res  fua  fit  obl.gata,  pr^fertim  co  temporc  quo  domi- 
nium  illud  vtile  quod  pcncs  vairallum  vcl  cmphytcutam  hierat,  quodcjuc 
pignons  conucntioncm  admittcre  vidcbatur ,  per  confohdatior.cm  ttdn- 
(k[ixn  c(l  (blo  dircfto  pcnes  dominum  remanente. 
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2)e  locMMne faQa  ptr  prdUtum  ece/ep^tMMt  per  heredem  rogdtnm  tk 

reihtHendahereditdte. 

I 

Vi  T  etiam  hxc  quTdio  rubiicienda,nequid  precenniirum  vi- 
den  poilet  in  hoc  trad^atu  dc  locationc  ao  alio  ra£la,an  &  qui 
doeiftarefuccclIbrcdpcllatur.Solecenim'  idipnimde  Przla- 
to  quzri  an  ftare  debeat  locationi  per  decclTbrem  initz.  Etli 
autem  vulgb  magis  placct  nou  debcrc ,  quia  voluntarius  noa 
ncceirarus  fucceilbr  cft,vt  noftri  poft  Baldum  tra^^ant  ail  Lemptcrem^.C 
delocMt.  aliter  tamcn  vifum  cft  C^avolo  Molinzo  diftinguenti  ad  /  $.  }0. « 
Con/Met.Par$f,mtm.io6.\n  locatio  fada  fit  ad  longum  tcmpus,  an  ad  modi- 
cum  ,  vt  hoc  ialtcm  pofterioiecafu  locationi  ^  Pnrhto  factx  cogacui  ibre 
quifquis  in  bcneficio  fucccftbr  cft.  Mouctur  hac  vna  rationc  quod  qu2  pci 
ccclcllx  prxlatum  locatio  lic,non  tanquam  a  domino  fit,fed  tanquji  a  pnr- 
lato,&  quidcin  Ubcram  habentc&  plcnam  beneficij  admmiftrationero,ac 
proinde  non  luo  fbLim,{ed  ipfius  ctiam  ccdenz  nomine,  vt  eadem  Cii  raoo  : 
prorlati  cpx  marici,de  quo  etiam  ibidcm  cra^t.  Maritus  cnim  fi  fiindu  di> 
ralcm  locet,non  tanquam  dominus  locat/ed  taoauam  maiitushabeiislii)^ 
ram  plenim(|HC  admmiftracionem  fiindi  docalis,lcilicec  tanquam  alicn^  rei 
Don  iua;,  fleconfequcntcrnon  fuoduntaxat  nominc,  lcd  etiam  vxoris  cuiui 
liofeiiQaamqucide^cxciunnodilocationcobligari  a:quum  putar,  fi  io- 
cacionon  niii  inpaucos  annos,putain  quinquinnium  fad^a  proponatuT} 
fCin  I.fi  famiitaj  i0.v/t.  Dfolut.matrim.  Et  verb  non  abfurda  aut  impn>* 
babilisvideripolTithsc  Prslati  maridquc  comparatio.  Neque  enim  prc- 
latus  bencficij  dominus  cft  ,  fcd  cccleiia:  habct  tamcn  libcram  plenap* 
que  beneficij  adminiftratiunem.  Atquc  ideb  quicquid  is  gcrit>  eccleiis 
podils  proprio  (iio  nomine  gererc  intciligendus  eft.  Quo  vMr 

{is  «qiuim  videtur  obligari  ex  eius  (aOco  fucceubrem  ,  in  iis  laltem 
09  modici  funt  praeiudicij ,  quzque  przlatus  faccre  pen^  neceire  lu- 
ueiit ,  vc  pto  iiio  ctiam  Kmpore  adminiftiationem  libiraiii  exerceret 
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Vlagno  namque  incominodo  luiius  dignitacis  hommes  afiicecencur,  Ci  fun- 
iUgon  ecdelialticum  iocare  in  quinquennium  prohibcrencur,  auc  quod  eHc- 
€ta  fcz6  idem  cli ,  li  iojacioni  jn  qumquennium  «b  iis  facb;  fuccellbr  (lare 
non  cogeretur.  Mulc6  (iquidem  mmoci  merceue  conducere(blec,qui(quis 
in  annunl  duncaxac  auc  m  biennium  locac,quam  qui  in  UienniumAcl  quin* 
quennium.'vc"quocidiano  rerum  vfu  compeccum  elt  Ac  videamus,  ne  li  pr^- 
Jaci  eadcm  qu;e  marici  racio  conlbcuenda  ci\  ,  Falfa  iic  in  pcjelaci  fuc- 
ceilbrehxc  Molinarirencencia,  quam  nos  iamprobaumiusin  muliere  fal- 
Cam  edc.  Edi  enim  mftiicus  cdm  docalem  Fuudum  locac ,  non  canquam  do- 
niinus  locac^e  i  canqui  maricus,  id  el^,vc  loquar  dillincbi\s,  canquam  is  qui 
dominiu  habeac  ex  caufa docis(nam  &c  maricus canquam  n^aricus  ,&  hoc  i- 
pCo  quod  maricus  eft,  vere  dominus  eft)n5  camen  vxoris  nomine  rem  geric, 
led  iuo  propno,  ideoque  nec  vxorem  auc  inuicam  auc  ignorancem  obligare 
poceft,  vc  colono  ilarecompellacur  ,  fi  Force  docem  reddideric  mulieri,eiu/^ 
ve  hcredi  no  excoru  caucione,dequa  in  d.§.vh.t^k  ec(i  caucion^  illam  extoc 
(ctic,  non  idcirco  umen  prohibecur  mulier  auc  ilLusheresexpeilere  colo- 
nu  G  macico  ciufve  heredi  promiilam  indemnicacem  pr^ftare  inalic  Quod 
verbancereddicamdocem  non  perindecoloniexpellcndi  ius  habec,  mini- 
mcexeo  proHdfcicur,qubd  ^  manco  iaCta.  locacio ,  mulieii  quoquedebeac 
iioccrc  matrimonio  quadoque  {bluco,fed  cxeo  pociils  quod  dominiu  docii^ 
cjuidiu  rcfticucan6elt,eciih  macrimoniu  fueric  folucu  pencs  mancu  illiufvc 
bcred6manec,dominijauc6iusillude{lvccolonu  abaiio  conllicucu  expeU 
lcrc  liceac  impunc:qu6admodu  explicauimusfup.frr.^.  Propterqua  causa 
ncc  dubicandum  eft  quin  hodjc  poft  noua  luftiniani  legc,  quae  mulieci  dedic 
ibiutomacriraoniodirecia  bonorudotalium  vindicacionc,/.i«rr^»«  :,o.C.di 
iur.dot.i^oSit  mulier  pro  ai bicr io  coloi lu  cxj->cllere  qua cum 1 1 bec  brcue  ccpus 
ilJud  lic  qiibd  locacio  feda  proponatur ,  quia  non  vt  olim  neceiraria  eft  refti- 
cucio  docisad  recupcrandum  dominiu  quod  per  cradicionc  cranllatu  fueiat 
in  maricu>(biaq^  luris  poceftas  fufficic  vccancunde  iaris  lubeac  mulier  iii 
lis  omnibusquacad  dominij  cauiam  percinec,  quancu  Hdos  ei  rcfticuca  eilec: 
licccnonebminuscogcndaficcauerc  marico,  eadem  fciliccc  fubillbnce  ar« 
quiutis  rationc ,  qux  la  olim  fuadebat  vt  eius  locationis  nomine,  qu J  bona 
n  ie  maricu*ini3irec,indcnitacem  ei  muber  prcTftarcc.SimjIiccr  igitur  in  Iwa- 
tionc a  prarlaco  l-at^diccndumeft,n6deberc  illam  nocere  fucceiriri.quia 
iiQ  i  fuccelforis,acnequid6  ecclellx,  Icd  iplius  prxlau  nominefafta  eft,vt- 
potc  qui  revera  fruduu  exbencficio  percepcoiu  &  pcrcipi6doru  dommus 
lit,  quadiu  viuit.Vndc  ilUid  eri^  eft  quod  vfuhructuaiio  coparacur  in  vica,  fii 
vfuario  in  morce:ncque  negari  poccft  quin  eo  defun(5io  quifiiuis  in  bcnefi- 
ciofuccelIt)r  dUdem  iuris  habcac  ad  colonum  v-CLcrcm  cxpellendum ,  no- 
uumquc  induccndum :  Uue  dominij  iure  prxlacum  ccnleri  yclis ,  liue  vfu- 
fruftuarij.Proindenihil  omninocaular  eft  cur  locacioiu  ii  decdlbre  liiofa- 
€(x  inuicus  ftarc  cogcndus  fit:liuc  in  longius  tempus  fada  fuerit  locatio,  li- 
uc  inbrcuius.  SeddciUud  aufimdicere,  colonua  nouo^roflato  antefinit* 
condudlioniscempocaexpulfum,nullaniideoc6tradciundi  heredcs  adio» 
ncm  habituTu, liait  nec liaberet cor.tra  ijercdem  aiteriiw  cuiufljbet vfufru- 
<auari j,  d.LfitfHts derrm  9.$.i.i>iof4r.qiua  vt  in eo qui  ab  vfuhuduario  codu 
xit  lurcconfukus  co  loco  fcvibic,  profpiccrc  pocuic  &  debuic  ficn  polfc ,  vc 
iocatocis  ius  finuctuc  amc  t6pus  condjuonis  impietum,  coquc  cafu  ftjtuiO, 
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vt  ipfam  quoque  condud^ionem  (iniri  necelle  ellec.  Miilcoque  iiunusilliid 
dici  pocelt,ardandum  cire  eum  qui  m  bcncficio  fuccedirvc  vlcimi  pofleft>. 
ris  hcredi  caueac  de  indemniuce,  cum  in  bcneficio  auc  bcnehci)  tiudbbus 
iHillum  ius  hercdi  reliquum  iic>cuius  prxccxcu  poflic  habere  recenuonem 
ad  eiufnodi  caucionem  excurquendam,  dominium  namque  beneficij peixs  ' 
eccleilain  (emper  manec,  Iibcra  auccm  adminit^racio.iufque  pefcipiaidoru 
frucluum  ,  llcui  in  pra:laci  pcrfbna  finicur  ipiiusmone,  ica&  nouoruccer. 
iori  acquincur  ex  quo  die  incipic  ius  in  bcneficio  habere.  £c  hsec  quideni 
dc  przlatococra  Molinorum  di^a  linc.  De  locacione  vci^  pcr  eum  £i^qui 
hcrcs  iioHicucus ,  &  dc  redicuendahcrediuce  roeacws  eirec,  alius  tia^tus 
cdaflcolonumexpdiereHdeicommiirariuspoflit.  Dc  quo  cradanca  no 
(Iris  nonnulii  ad  l.populattte  D.dd  S.C.Trebtll,  Aptanda  autemquxibo 
cdadeum  cafum  ,  quohercs  r^gacus^Ic  herediucem  ceib  cuere  nonpur^, 
led  poft  diem  vel  fub  condicione,  vc  ante  moram  iocaiio  per  iiercdem  ta^a 
repeciacur.  Alioqui  fideicommidarionocerc  proculdubiononpollecqDod 
hcres poll  moram  S£  nullo  iure fecillec.  Ego,  vt  dcirisexpediam,  (ic  ftacoo, 
fideicommillaiium  cui  rci^icuca  c(l  cx  fideicommidb  heredicas  cum  in  o-  ' 
-«mnibus  &  per  omnia  iicrcdis  dominique  loco  efle  inccliigacur  cogi  non  pol 
leabeoquicum  licredcconcraxicvc  racam  faciac  locauonem.  Nam  n&i 
fcllicucione  heredicacis  fideicommiilaria; ,  non  miniisiuris  hal^eac  inicbus 
omntbus  heredicariis ,  quam  fi  hercs  ipfe  e(Iec ,  cum  fic  hcrcdis  ioco ,  QCi 
quicquam  impcdiacquominus  heres  vece  fic  &  dicacur,  quam  quodficrine 
qucac ,  vc  vcl  qui  hercs  cft delinac  hcres  eflc,  vcl  vni  duo  m  folidum  limhc 
redes.  Hocipfum  vero  quod  dicimus,  c(Ic  illum  i^redis  loco,non  hunc  fen 
fum  hai>ecvcin  ipiius  heredislocum  &  iura  fuccedacfediic  pociusacG« 
picndum  cft,  vc  acli  heres  ver^  fuillec,  in  omnia  defundh  iura  lucce/lilie e- 
xilbmecur.  Qiicmadmodum  &:  quod  dicimus  a£tioncsomnes  quar  &  iicre- 
di&  inlicredein  compeccbanc,  cransferri  ex  Trcbeiliano  lenacurconrulto 
in  fideicommidarium,  ad  heredicarijs  duncaxac  zOdonts  percinet,nonetia 
ad  easquas  hercsfibi  propnas  quaefiit  fado  fuo  poft  adicam  liereditaicin. 
Cuicoiequenseft  vca<5lii)ex  condufto  quaccoionodaripocuic  aiiuerfusiie- 
redem  eundemque  iocacovem,non  pcrinde  ipfi  danda  fic  concra  fideic6mif' 
farium^qui  nequc  locauic,  ncque  locacioni  pcr  heredcm  initz  auccxpieilim 
auc  ucic^con^nciic.  Scd  an  conduAori  heres  ccnebicur?  vciquc,  quiaijcet 
pocuenc  condu^lor  pracuiderc  fiicurum  foitalTc  vc  ance  finium  locatioreni 
cefticuenda  ellcc  iicTedicasabhcrede,ius  camen  hcredis  non  fimcur  periie 
icdicacis  refticucioncm,  cum  nihjlommus  mancat  iicres  >  idcoque  nilulinv 
pucariei  poteftqui  iieredisperfbnam  booa  fidc /ccucus  ab  co  c6duxit,pr^ 
icrtim  fi  hdcicommiifum  fubca  conditionc  reii&um  fiut,  quar  ficut  eueni- 
rcpocuenc,  ica  &  noneuenirc,  im6  hcrcdi  potiiVs  impucari  poceftcurinti 
longum  cempus  locaueric,auc  cur  non  fufpcilam  dixcrit  hcrcditatem  -.^uo 
cafu  haud  dubie  non  alccr  cogi  potuiflec  ad  refticuendam  hcrcditateni, 
«uim  fi  prius  ei  dAndcmnicate  caucum  fuifle :  l.dehitor  ^t^.D.2d  S.C  Trt 
i(ri7. Namquemadmodum  lucrum  nuiiuroxxhcredicacc  mancredebetpr 
nescumquimuicus  adiic,ita  nequc  damnum.  Quod  fi  fideicommifTuns 
fubconditioncjfed  in  dicm  certam  rciy^m  fucat ,  impucari  magis  poteO 
hcrftli  cur  in  id  vfquc  cempus  locaueiit  quod  poft  xcfticucionem  herediia- 
«is  futuru  cflct,mfi  ptoponas  cpndM^kori  quoqueo^m  ad  coDdu^oo^  ac* 
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ceflitfideicomtniffi  Formam  non  ignoralle.  Eilet  cnim  quod  ci  potius  impa- 
caretur  cuc  in  t«m  longuni  tempusconduxiflet ,  nec  proindc  aducrfus  loca^ 
corem  ruum  ixgtetrus  UM  viiiwdaQduscifet*^.  dUi.Lfi^uudamHm^.iA. 
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iC  p  I Y  s  iani  k  nobi»  diAum  eft,condu€b>fem  qui  cum  vero 
dominocpntraxit,fireiii'ipfam  condu<3^am  {\\\c  fpeciali ,  fiue 
gencrali  ^ignocis  conucntioneobltgatam  habuerit,iion  polTc 
ab  cmptore  aliovc  quoiibet  nouodonin:o  expelli,niii  piarlti- 
ta  ptiiis  pec  expclicntem  nidemnitatc ,  li  indcmnitJtcni  con- 
fequi  quam  in  condudionc  ftare malit.in cimque  rerahabere  tamdiu  lus 
tcccncionis.  In  quo  ab  iis  dillcntimus,quipuunt  (pectalnilRf  candotech' 
btkationem  iie(xi{ariam  cflr.  quam  fintcndam  lie^ajcarPiponiiisin^nou 
gmaceAccaoram»  ftlmbecoisinEndiiridia  Cibncntmpignorisoonueiw 
riooa  tancAm  rarione  condudocem  toeatur  qood  ei  det  ius  m  ce  ipfa  qa<;  c6 
dQ6bfbk,annonperin  lefaabetiasinfeqaigeneraliter  bonadebitteis  O;* 
mliia,  atque  qui  (pcdaiiceceam  rcm  pignori  accepit.?  Acquc  in  eo  fequimur 
CaroU  Molinari  (encenuam  in  Cenfket.Partf.nt.i.§  io.nhm.nc.At  non  in  co^ 
fimiliterquo  i  idem  ille  ncj^ateam  hypothc^a  (luegeneraijter.luie  fpeaaii- 
ter  conftitutne  vun  <^  poteuacem  cHc  Jebere  vt  locaiivni  ab  alio  h6kx  fuc- 
celfor  prxcisc  llarc^compellaLur,contiaquam  rcfpondent  Socm  cotift^oJtif, 
4.  Nam  quod  Molinxus  difputat  ex  pignoris  obligauone  ,quac  non  ra*fi  ac- 
ceiroriacu,  principalem  obligationcmampliarinuUoinodo  pofle,  ad  icm 
nitil  pcctinec.  Ncque  enim  ampliabicnr  pruidpalis  obl^o ,  qoamais  iu 
insconfliatomfic,  vc  hyDochecatadicaioprflrcifamindocatfimandsFCoii* 
«io^kionisrieoeffitatem.  kiquidem  is  ip(e  qui  locauic,  &  hypochecam  con- 
ftitnitha«id  dubic  in  id  prsccis^  obligatus  eft,  vt  locationi  a  inita:  ftarc  de- 
beacnecaftdicndusfit  li  qoana  condudoris  intcreft  ci  ofierrc  quam  prac-» 
ftarepacientiam  malic.  Cur  non  cnim  contradlum  ^  fc  gcftum  implere  dc- 
bcacqucm  fola  patienuxpr^ftatione  implercpoteft?  Aut  cur  ci  contra  fa- 
dum  proprium  inuito  aduerfario  vcnire  concctiamus  ?  Si  aliquid  faccre  co- 
geretur,  poiles  cura  Moiinaro  diccrc,in  locum  obligitionisfacicnd^fucce- 
dere  prarftationem  eius quod inccrcft  cx  IfifMisst  Af^tfk.  itnmdUM, 
quam  vnam  Molina:  us  adducic,ac  paci  doMSttat  n6  etiam  iaceie  quicquatn 
dcbcc,  caquc  nimir  um  pcscipoatatio  e(i  opik  mooeor  vt  cxi(b'mem,  IboGel^ 
fixtmMxdsi  cogembm  .vtftet colooo » qoi  lem  ipiam  condudbm  habec 
fibiobnptamiNamiOSCOilftitutzhypotheaequod  inrc  ipfaeft,ricucire 
Ipfi  (cquittit  quocumq-,  ierit,  iia  &  faceie  debct  vt  n6  alSo  iurc  podicies  efle 
pencs  Douu  fucceflbre  quim  quo  fuic  pcnes  locatorg.  Idquc  cert^  veru  efie 
dilldto.ioapignoris,  &  hypothcca  durat  nemo  ncgauerit.  Scd  obiicics  fortaf 
iepignoris  cuiuslibccnatura&rconditione  illam  eifc  vt  lui  quandocflaue 
poflu  oblatoomni  eo,t]uod  debetur,  fi  nihil  mli  ipfa  pignoris  obligatio  (pe> 
^;^r,  Niluiautemaiiadcile  quodfpectacipoilit  quandoagituc  aduciius 
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fiiccellbrcm,  ciim  ex  pcopcia  pcrfona  non  (ic  iUe  coiiduftori  obligatus.  Fa- 
tcor^recl  hoc  concendo  cura  cciam  cum  agicur  concra  locatocis  rucceirorem 
fi  qaxracurde  luendo  pignoie ,  ac  proinde  quid  &  quancum  debeacur  oon 
almd  in  principali  obiigacione  policum  videri  deberc,  quam  li  concraloca 
Sorem  ipfum  agerecur.  Non  enim  ex  perfona  pollcllbns  immucari  poteft 
condicio  principalis  obligacionis  vc  nec  iplius  pignoris.  Idipdim  i^cura 
locacons  iucccllbr«prxll:anduin  e(l  ad  iuendum  pignus,  quod  ab  iplo  loca- 
tore  pra^llari  oportcrec.  Acqui  conftac  in  perlona  locacons  qiii  ipfe  coima- 
xcric , &:  contraliendo  Te ita  obligaueric  ad pacientiam  prarftandS,  vc  ncqui- 
dem  plenilTima  e!usquod  incerctt  obligadonc  poilit  fe  libcrare,  caie  ius  elie 
vc  lucndipignoris  aiiud  iusnullum  habeac.nili  vc  condu6k)rem frui  paua- 
tur,  quandoquidcm  ca  ipfa  iruendi  paticntia,  vt  diximus,  in  pnncipali obli 
^acionc  clhAlioqui  pignus  ^i  iocaiorcdacum  m  vcilicarem  &  gratiam  con- 
dudons,  pnncipaien.  obligacionciu  minucrec, quam  d non  ai<gerc&  am 
pliarefalcem  confirmarc  debuiilcc.  Faciet  cr^o  pignus  a  locacore  confti- 
lucum ,  vc  locatoi^is  fucccilm-  lingular»s ,  quilquis  ilic  erit  pcrinde  obiige 
turnon  pcifonaii  quicfcm  vincuio,fcd,tanquam  polleflor  pignoris  ad  p:- 
tienciam  praeftandam  acquc  fi  ipie  iocalfcc.quia  pcifonaiis  obligaciolicrtto 
ta  ex  cnncracluarftimecur ,  ncc  (cquatut  fundi  pollt  iTore  /.f //.$.1.  DJt  tofit. 
emprrf*i.§/iheres.  D.ad  S.  C.TreheU.  tamcn  dac  iegem  pignori  cuius  polTcl- 
(ioobli^acpoireirorem -.abfurdum  fucnc&alia  niclioic  condjuonc  pignus 
lui  poilc  pcr  fucccllorcm  locacons  quam  pcr  ipfum  locacorcm.  Nec  dtcou 
trarium  quod  fecundo  huius  Dccadis  capitc  docuimus,pignorisconucntio- 
nem  fubieftam  pado  dc  non  alienando,  auc  de  retroucndcndo  non  poirc 
impcdire  alicnationcm. Id  cnim  rauone  lila fieri  diximus, quod  qui prcmi- 
fit  (c  ubi  retroiiendicurum  aut  non  aiji  quam  tibi  rem  fuam  vendituruin,ii 
contrii  faciacnon  ad  aiiud  ccneripotcll  quam  vcprarftetnbi  quanuiuanv 
tercft  ab  eo  contr^  fadVuin  non  fuille  ,  cum  non  fic  pricise  ad  hoc  oblig«w 
vc  cibi  vcndac  aut  retroucndat,quomam  fa(^'  obiigauoncs  illar  funt,in  qoo 
obiigationum  gcnerc,  quodiam  tocics  inculcauimusrcccpiumcft  &con' 
fticucum ,  vci  ne  quis  prsecis^  cogi  po/sic  ad  fa£kum  quod  acra  vim  &  ^^' 
prcfsionern  fierinon  pollcc,fcd  in  locum  fadli  fuccedac  pi;cftaciociusqu«^ 
incercft  d././i quts  ah  alto  \^.§.fin. D.de  re  iudtc.  lcaquc  fi  eo  cafa  tra^letur  (ie 
lucndo  iurc  pignoris  &  hypoihccae  fiue  pcr  cum  ipfum  qui  hypothccain 
conlliuit,  fiuepcreuis  fucccllorem,  foluitur  vtique  idjpfumquod  inpon- 
cipali  obligacionc  cft  cilm  id  quod  credicoris  hypothccarii  intercftpr^^ 
tur;at  in  propofita  quacftionc  dc  ic  locata  condudori  obhgata ,  principilis 
obligatio  nonin  facicndo  vcrfatur,fcd  potius  in  n6  facienuo,  id  cftinpi*" 
ftanda  paticntia,qaa  quoniamhocipfoprzftaturquod  nihil  fitcontrac6- 
U9ntionem,pricisc  fanc  prjcftandacft,nec  proinde  quantacumqucpccurw 
lui  potcftpignus  quodm  ciufiTjodi  praccif^obiigationiscaufaro  daiumei^ 
ficondu^kor  locauonem  ftaremalit,qu^m  quantifua  intcreft  acdpcr^  i" 
c6quc  fuigularc  ius  eft  locationis,  quemadmodum  habet  lila  proprio  qu<^ 
dam  iure  vtJocatornon  ad  faciendum  aliquid,fed  tantdm  ad  pai'*^"^ 
prarftandam  condudori  obligctur ,  vt  ci  liccat  fruJ  rc  condu(^  Qi!^  ^'j!" 
ita  fit,mult6  minds  fercndus  cft  aiius  pragmaticorum  crror,  qucniuip^^'' 
^loco  idem  Molinxus  rcfcrtprobatquc,vt  colonuscui  obligata res  o . 
tetentionis  10»  habcat  pio  adiu4i«tione  dijnuxat  cijj^  quod  lua  i'^^'^  ' 
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non  eliam  pro  liauidauonc  &  rcfuhone.  Cur  cnim  pignoris  polTcllIonem  ci 
aufferamuspriuU]uani folucum  ficomnc  id  quod  dcbecur,auc  co  fiomine 
iaiisfadum?  An  non  abhorrctid  a  natura  pignons,iccmquc  a  lacionc  iuris, 
vccuidamus  at>ioncm/lcncgcmusrcccntionem.'Fateor  nonelTc  aequiim,vc 
prartcxcQ  cius  qnod  intetcl\  longior  moca  tei  rcftitucndac  fiat  vero  domino, 
li  fort^ colonus tcrgiuerfando  m  longiorem  diem  ncgocium  trahac.coque 
cafu  auficrendam  colono  polIcfsionem,pneftita  tamen,  vt  ficri  folet  fadf- 
datione  de  Iblucndaqaanuucc  quam  pollmodum  iudcx  caxacurus  llc,fed  ii 
bonaHderem  coloiius^ccac,ncc  quicquamfit  cpK>d  eipoilit  imputari,ne- 
go  au^crcndam  ci  ppikisionem  rei  obligatx  quandiu  pignoris  vinculum  5c 
^bbgacio  fubtiilit. 


ERROR  OCTA  VVS. 
Si  hest^  fMi  rem  hhktitm  ohli^mit  cmdnlhn  Mut  m  hngnm  tempui 
hemtiti  exptUere  eontlmShrem  ittfisj  4e  cMufij  velit, 

,  V  o  i>  pioximo  capite  <hKima$,non  cllc  permittcndum  locar 
cori  vt  ancc  finicam  condn^ionis  tcmpus  expcllac  condud^o- 
rcmqtiamuiseio(lct~atqupmticxeacauIapoccft  ipfius  inccr- 
cilc, vcriflimum  quidcm  eft,fcd  non  tamcnapud  pragma- 
_  ^  ^  _   ticos  omncs  in  confclIo.Sunt  enim  qui  puccc  audicndnm  cfle 
locatorcm:fiparacus(itpixftarequanuintcrcft  c6du6ioris.llla  pociflimum 
ranonequ^dqui  pignorisiurc  rcm  pcricquituc ,  ^  rei  pccfecutionc  libera. 
Cor  quaUfcumquc  poflcflbr  dcbitum  oftctzt  LPmhu  i\.D.^mhjmd.vign, 
t«#y^7^^./^/«i/.$ic«nimRoli.^  Valle  c«nf.Gjm.\o.fir yc^f.ttfASed  adnanc 
rftcionemiam  rclfpundimus,1ocati6nc  ^^^anon^uanti  condu£bris  inter- 
eft  firui,in  dc^ito  e{Ic,^d  ip(am  fruo^di  patientiam ,  vt  quod  fine  vt  &  im- 
pccflione  ^eri  commodc  poccl\,<ogacur  przci^  paci  locatov ,  vt  condu^o- 
f3  liccat  frui  re  condu^a.Cur  cnmici  permictamus,vc  £necaufa  veniacc5 
tca  proprium  contTa£hum?Fatcor  pofle  condud^or^  fl  cxpcllatur  ,aut  quod 
u      cft  re  condui^a  fiui  prohibcatur  ,  agcve  ex  condu&o ,  &  agendo  con- 
feqai  qu^n:!  incercft  rua,/.s.$.i.  D.de  ftfperfic.Scd  nego  cogendum  cum  pecu 
niamaccipcKfiadid  pocius  locacor6  adigcrc  velit  vc  lcxacioni  ftetur  pr^- 
ci«d:(icuc  jcontrariodicimusl.inuitum.condudiborem  cogi  ftarecondufUo 
niSc  coniicntam  mercedcm  foluerejtametfipoilit  fiecivt  iuhil inceriit  lo- 
cacoris,f<i>rtea)iocxiftcnte,qui  auteadem,aut  etiam  mclioce  conditioncad 
coQdud^ionemacccdecevcLt.Inuitosenim  condudores  auceorum  hercdcs 
tunc  non  cfle  retinendos  dicimus,cAm  locationis  tempora  iam  funt  imple- 
ca/.«9«^/n.C.WIr/pr4/.Hancquc  Icntcntiam  probat  apcrtequod  fcriptu  eft 
in  /.).rp.hi  s verbis,tf^r  fUMm tecondMGam  hdhere  dicisji  penfionem  donuno  in 
fihdttm/eiuifhiinHitMm  te  expelit  non  oportet,  Nam  quod  quidam  refpondcnc 
Cca^^arieolocodccondud^orcquiiam  foluccic  intcgcam  penfioncm,qua(i 
phu  iurishabcre  is  debeat ,  quam  qui  aut  nihil  aut  partem  duntaxat  fbluit, 
non  puto  ad  rem  pcninerc.Qui^d  emm  refcrre  poteft,an  condud^orpcnflo- 
nem  cotam  iblucric^an  (blucrc  lit  paratus?Nin  quod  poft  folucionem  fa<^i 
nuliui  (iipereft  dc  anterioris  tempods  mora  quarrendi  locus ,  de  qua  tamen 
i^unipoceft  quandiu  fa&a  fblutionon  eft.Conflatenim  condu^orcm  qui 
in  folnenda  pcnlionc  moci  conaaxit  ^hac  ipfa  de  caufaimpun^  cxpelii  foC- 
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fc,cam  eciam  cumnominacim  conucnicnc  incralocacionistcmporiexptl. 
h  condudor  poflic  I.^uato  j4.$.i.D.eoi.moram  auccm  tunc  faltcm  comra- 
damvidcri,cumbicnniointegroce(ratum  fuit^.$.i.&  /.fww  domim  ^6.eed. 
lic^cam  dc  iurc  emphytcutico  agitur  tricnnij  celFatio  requirattir  i^.CJe 
ft4r.emph)t. qaom^m  nimirum  plus  iuris  habet  cmphyteuta  aui  vtilisdomi- 
nusclle  creditui-,quam  fimplex  cond\i(koz  U.i.fHodmt.TJ:ae  /nperfc  l. 24. 
vft.  D  fi^tger  ve^tial.Ems.  hanc  caafam  morar  dc  ccflationis  bicnnalis  expcl 
hcondudornon  poteft,prrterquam  ccrtis  cafibu$,dc  quibus  in  ^./.j.Cir 
locat.id  eft,nifi  dominusrcm  iifelocatam  propriis  vfibutnece(Iari4elfe  pro- 
bauerit,aut  corrigcrc  domum  veHt,aut  incairc  coiKkid^at  mal^  verfari  pro- 
ponatui  His  cafibus  conftat  intcr  omncs  conduftoicm  cxpeHi  poflc,  &  qui 
dem  impun^,id  cft .ita  vt  nc  auidem  quanti  obcam  rcm  incererie  condudo- 
ris  potcft,pracftarc  tcncatuf  ,(ed  tantum  Dto  rata  tcmporis  rcmittcre  mcrce 
dcmi.fi fi4ndHS)]an  fin.i\xn€t.i.&  k^cdfinaio  }j.Z>.e<x^.Scd  dubicaturum^ 
a  pcagmatids,an  idcm  diccndum  fic,fi  pro  concra6tus  obfctuatione,  vt  fieti 
allolec  rcs  locata  condu^kori  fucritobligata.Sunt  cnim  qui  fic  fentiant,f^ 
cuu  Raph.Cuman.ad  l.ftfiUofamitaf  i\S.vlt.D.folH.mAtr.Viiiti(iu\ii  racio- 
nemillam  affecaites  quodhoc  cafucondudor  ius  habeat  re  ipfa ,  proin- 
diqucciusretinend*  facultatcni  quoufqucfaltcm  plenifrunam  mdemnita- 
cem  c  confecutus:viKie  Ulud  eoam  cft,qubd  idem  iuris  coiiftituunt  li  fun- 
dus  vedigalis  5c  cmphytcucicariusctfcdicacur,  id  cft,  in  pcrpecuum  locatus 
ca  lcge.vc  quandiu  vcaigal  pcndctur,  candiu  neauc  ipfi  qui  conauxent,  ne- 
quc  lUius  hicc^oci  auferri  ccs  poflic  /.* . (vhi  fic  legend um  cft,rell<uitis ver- 
h\si\ViStHnd»H&  fHHndiu,q\xx  tranfpofita  Ieguncur)Z).yr4grr»fff/^4/.Ini6 
ccfifundusnonve£hgalislocacusfic,du  ncad  modicu  cempus,uicftvtvul- 
06intcrpretantur,qubd.fiti>nnusdeccnio.Na&  ci  qui  ad  Icgu  teinpuscoii* 
duxit,vulem  in  rcm  a^ionc  Prartor  dat  vctbis  cdidi  DefuperfictebM  LIa.S. 
^Hodait  tU.tt.De  fuperfic.^d  mihi  fcntcntia  hatcplaccrc  nullomodopoteft. 
Ncquc.n.conucnuopignocislocationifubicdtafaccrc  potcft  vt  dunilsobli- 
getur  locator  quam  fi.  rc  condu^Va  ncquc  fpecialiter,neque  generalitcr  0- 
bliga(fct:fedtaiitumvteon»giscautufitc6du<Sbori  incu  cafuin/juo  pcifo 
nalcduntaxatadionehabiturus  e(Ict,fidc  pignorc  nd  cpucniftct.Atqui  no 
cencrccurlocacor  expulfo  c6du<aoci  vlloex  quacuor  fupradcafibiis,nifiad 
acicndimcrccdisremiflione,vtdiximus.N6crgo  magis  tcneridcbctobid 
foIi\mquodc6traaui  adicccrit  hypothecS.Ahoqui  obligacio  illa  pignoris, 
qux  no  nifi  accelforiacft^plcnior eilcc  princ«pali,&  principalcm  ampbaret, 
quodabfurduforcdocuimusinfuperionbus.Cum  autc  condudtori  iusali* 
qiiod  in  re  tribuimus  n6  propter  conuencion6  pignoris,lcd  propccr  in 
lonou  cempus  loca£ionc,mult6minrisdici  poteft  prohibcndulocacoremnc 
condudorcfuum  pofTiccxpellcre, fi  fort^rcfua  nccclfar;6  vtendu  habcat, 
autreficereeamvchc  aut  impeduc  ncc6du6^occamalc  mcur.Tancb  mi- 
nus  cnim  fauorabilis  cft  locacio  in  longu  tcmpus  fa^a  quam  qua:  in  modi- 
cu  quanto  grauuis  locacori  futuru  tit,  (i  re  fibi  necellaria  diutiiis  carendum 
h.ibcat  ,2ut  domus  refea^ioncm  in  longius  tcmpus  difce,aut  pati  dcnique 
vt in  ce  locacac^dudkor  diuuus  malc  veifltur .luq-,  ncc  illud  acdibile  dkeu 
quimlongutepus  locauit  ankno  id  agicaile,vt,cxi)ellcndi  c6du€koiis  hacul 
tatc  fibiprxripereciiscafibusquibus  alioqui  iusKabcrcc  ipfius  cxpcUcDdi, 
id(|iccrci(rimi,iudiJomeo,iunseft^n  fiindis  n6  vcaigahbusqui  ita  cdadi 
dituc  vc  priuatim  agros  noftios  colcdosdarc  folcmus.Scd  mvcdjgalibos 
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facilca<JmictiaIiuciiuriscire,n6  racioqe  illaqua  pragmaciciadferuritquod 
proiiscodudor  ius  inrc  habeat(quac  ratio  eu4fundisn6  vedigaLbus  du- 
modo  iocauo  U<^a  eflec  in  longu  cempus  autiub  bypotheca,c6uenirec)fed 
cjuia  huiufmodi  fundoru  propriu  ius  elt  vc  cxprenam  nabeanc  conuencionc 
de  codu^iore  nunqua  cxpeIlendo,quandiu  veifiigal  pendecur  dJ.fi  ngtr  vt- 
i?if.Cuiusconucncionis  poccftai^  cotaineocluccre  neceilc  eft,vt  nulla  aha 
dccaufaexpclhcondudorpofliCjCamcciialioquin  po(Iei,ne  aliccr  poficoiu 
teeucniacvc  xnuuhs  ca  conucntio  fit,  necplus  operecur  exprefla  quimfi 
cxprefla  non  eflec^iquidera  in  fundis  quoque  non  veftigaliDus  ica  obtinc- 
reiamdicimusvcrnnfolucndapenfioneccffatum  fit,hceac  locacori  expel- 
Itfre  condui^orcm/uftiaacque  ccllatum  fuiileper  bicnnium,  non  cxpcdla- 
10  tricnnio,quod  in"  vciligalibuj  &  emphyccucicariis  hodie  expeftandum 
eftpoft<£/.i.C.<^r  inr.rOT^^r.Nempc^vclcx  aic,a3m  fpeciahs  conucntionul 
la  de  ca  rc  incerceflcric,nam  fi  conuencrit  cxpreflim  ,vt  ob  non  folutam  pcn 
(ionemexpclh  condudor  poffit^fufBcic  moram  quamlibec  in  foiuendoc6- 
mi(Iam  fuifle.ncctticnnium  cxpc<ftatur.Ec  (an^  qui  fiindumin  Bcrpciuum 
locant  hac  lcgc  vc  quandiu  vcAi|al  pcndccui  undiu  condudorjbus  rcs 
aufferri  non  pofl!Ic,faccre  non  pofluncquin  (jue  ob  vfus  neccirarios,nuc  ad 
rci  cefc€kiOnem  pracripianc  fibi  expcllcndi  condudkoris  facukaicm.  Cur 
cnim  locailcnc  in  perpecuu  fi  in  vfus  fuos  neccllarios  cam  habcrc  aljqu3do 
VoluilIcncPPian^  ciim  eniphyccuta  mal^  in  rc  cmphyceuticaria  vcrfacur ,  n6 
ncgo  auflerri  ei  rem  pofle  eciam  cicra  conueniioncm,niinirum  ex  natura  c6 
tra^us  qui  nec  ob  auam  CJufam  initus  eflc  intclJigicur,quam  vt  cmphyteu* 
tamcliorem  rem  faciatnon  vtdcceriorcmivndc  &  metwratknM  concra(flut 
aplerjfqucappellacur.An  nonergo  plus  iuris  habebic  is,qui  conduxicinlQ 


gum ccmpusquam  qui  in  modjcum?Minim^,quod  ad  hoc  atcinecvca lo- 
cacorecxpellinonpofric.Ncuccrcnim  cxpclh  t>occft,nifl  cx  iuftacaufa:qua 
porr6  incerucnjcnte  pcrindc  ilJe  acque  hic  cxpclli  pocerit.  Sed  fl  locacor  e4 


rcminaUum  tranftulcric  fluc  pcr  venditionem,  fiue  pcr  aliam  quamlibct 
fpeciem  alicnationis,plus  vciquc  iuiis  habcbit  quiin  dec6nium,  quamqui 
in  tticnnium,aut  quinquennium  conduxit,nimjrum  ,vt  non  pofhcexpcUi 
a  fingulari  fucceflorc,quia  cilm  iuiin  re  habcac  ade6vcinrcm  quoquca- 
dtione  cxpcriri  qucat,mult6  magis  danda  ei  rcccncio  cft,ex  vulgauiuris  re- 
gula  /.i.J.Af  aHtem.D.dc/uperfit.  Scihcet,nifi  ex  iis  caufis,ex  quibus  poflct 
cxpcJli  ab  ipfo  locatorc,de  quibus  in  d.l.€de.  Ncc  cnim  poceft  durior  efle 
condJiio  fucccfTons  qui  non  concraxic,  quam  futura  ellec  ipfius  locatorij 
qui  concraiit.  Njhilquc  hac  paric  incereft,an  condudor  ius  in  re  habeat 
proptci  adic^lam  conuenuonem  dc  pignoie,Ai}  proptcr  faftam  in  lorgum 
ceinpus  locationem. 

ERROR  NONVS.  ' 
SifingHUrisfMCceJfitrexiuffa  cauptexpeljere  veht  condHtlorem, 
Cki  rts  ipfit  locatafuit  ohhgata. 
Iv  ER s V  s  eft  hic  trad^atus  a  fuperiorc.Nam  cx  iis i^Cxs qui  pu 
tant  non  efle  permittcndum  Ibcatori  qui  rem  locatam  obLga 
uit  condudtori,vc  cxpcUac  conduftoremjicctca  caufainter- 
ucniat  qux  alioquin  ad  cum  cxpcllfiduni  iufta  videri  debcret, 
Nondeluntquiputcnt  aliud  refpondendum  cflein  pcrfbna 
€«usqui  fingulaii  i^c  Jocaiori  fucceflerit  ,  quafifauoiabihoriUius  cauHi 
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videri  dtbezt^vcl  ob  id  maximc  qubd  non  concraxic.  Qua;  camen  fencenua 

velprtnioarpeduiprotalfaelK    Si  enim  fubfc^U  pigncns  conuenuofulfi- 

ciens  eifec  ad  cuendum  condu^oceni  aduerfas  locacorem ,  quidni  prodelle 

eciam  deberec  aduerfus  [ingularem  quemlibec  fuccedbrem ,  cum  peiinde 

vcroquecaruiu5pignoris&  hypochecx  aBiciac  rcmipfam  dequa  difpuu- 

ciir?Siquidem  iemel  c6(licuco  vciliter  pignore ,  nih;]  prorfus  nuerdlcredi- 

cocis  pignus  habencis ,  ad  quem  aoc  quonam  late  dominium  cransfcTacur. 

verequecuncobtinecquoddici  fulec,  caufam  pignoris  cumcaoTa  dominii 

nihiInaberecomitiune,Ai.Z>.^tf^i^^£ciivet6iam  diximu5,magis  probi- 

ri  nobisconcraciam  (encenciam ,  vc  conuencio  pignoris  non  impediacquo- 

minibexpelli  condudor  pofliceCiam  ab  ipfo  locacore,  ac  muli6  magis  a  iin- 

gulari  eius  fucccflbre ,  quocies  nullo  adhibico  p;gnore  iufta  eius  expellendi 

caufarubellet^illacanien  adhuc fupereftjncc  inelegans  dubitatio,an  luftail- 

la  caula  ex  per(bna  iplius  locacoris  arltiman  debeac,  an  ex  per(bna  fucceiTo- 

ris.Finge  donacarium auc cmpcorem  de  ducenda  vxore  cogicare,exeaque 

cauia  lucacis  oi^dibus  nccclilarib egerc ,   An  cundu6fcorem  expellere  poceric* 

qucmadmodumpodet  ii/pfeiocariec?  An  expc^andum  cvic  vclocatorqui 

cassedesdonauic  auc  vcndidic ,  nupcias  incac ,  vccxpeliendi  condudorisius 

prx^bc  tcmpcori  vel  donacario,nullum  ahoqiiinhabicuro?Con(cqueriS  au- 

cem  videcuriuperioribus,vc  idem  ius  obcineac,in  pcrfbna  fuccenoris  quod 

in  pcrfona  Iocacoris,idipfumque  conlbcuatur  pro  fucccflbtc,quod  confti- 

tuendum  cHetli  ipfe  localTcCK:i\m  nonpotueric  Iocacio,quancumuispigno- 

rcfubnixa  facercquominus  Iiberum  domino  fuericrcm  luamal;enare,fap 

cifquccondudborieilc  dcbeat,qubd  non  alia  eius  condicio  iic  piopccr  alic- 

nacionem  a  locacore  fa6bam,quam  fi  a  locacoris  fuccedbre  conduxilIecOb* 

icruandum  auccmcft  nonabocafupofle  huic  quxllioni  Icxrum  efle,  quaai 

quo  vclicdoniinus  cxpellcre  condu^Vorem  obeam  caufam  qubdrc  iocata 

ipfe  egeac  in  nccclTarios  vfus.  Nam  ii  agatur  de  condu^ore oo  id  cxpellen- 

do,qu6din  folucnda  pcnHonc  per  bicnnium  ceflauericauc  quo  domusre- 

ficiendaHc,auc  deniqiTC  qubd  mal^  conduAorvcriiscutin  relocaca  ,nemo 

dubicacquin  nihil  prorfusmcerGcan  Iocacordominus'iit,  an  aliusquiaio* 

cacorc  caulam  habeac,quandoquidetn  huiuHiiodi  caufr  expcliendi  condu- 

Aotis  aut  cx  rc  ipfa,aut  ex  cond  u6lons  perfona  prohcifcuncur.  Scd  ciun  in 

vfus  proprios  fruenda?  rei  neceflitas  cmcrgic,quemadmoduni  alia  locacoris 

pcrfonaeft,aIia  fucceiroris,ica  &:  alia  neceflTicas^qux  exlocacoris  pcrfonaoc- 

curricpiha  qicE  cx  peribna  fuccelloris,  vc  cerncre  eft  in  excmplo  illo  quod 

acculimuSjDcemptorc  auc  donacario  vxorem  ducence,  ciim  loric  locacoti- 

pfe  auc  vxorem  iam  cum  duxillec  ci\m  locaucrat ,  auc dudiurus  nunc  non ef* 

{ec.lllud  autcmfuadcrc  potiflimi\m  v.dccurvc  locacons  non  iioui -fuci^elTo- 

ris  perfonani  fpe<flari  oportcat,  quodiieri  poteft  vcconducflor  cum  ad  meun 

dain  condu(fl.-onem  acccllit,  cogicanerit  libi  rcm  eire  cuni  eo,  qui  iam  tuni 

du»^ba  vxoie  aut  Puniquam,auL  non  tam  facilc  pollctin  propriosvnw  a^du 

bus  locatis ind  gc  c,quam  li  nullam  dum  vxorcm  co  ccmpore  habuillec.  Na 

quemadmoduni  is  qui.iam  ipd^  iocacionis  ccmporc  vxorcm  habuit  non  pp- 

ccftprxcextumatriaibnii;Cond^u<florcni  cxpenere,proptcrca  qubddc  nouo 

caulanj  cmergece  ncccllccrt,qivvcxi^l!endi'couduCtoris  ius  prxbetepoflit 

argJ.petrD.ae  iur.dot.lta  qui  cum  alio  contrahic  nullam  dum  coniugem  ha- 

bence,faciljus  prxuiJcic  potcft  6:  debct ,  hcri  pollc  vt  aliquando  vxorem  du 

cerc 


DECAD^,XXl,lll^RROR  X.  C^xo 
oerclocator  velit,ex<raquecau(acgeai  in  proprios  vfus.re  locaca.  Proinde 
noneltqaoddealioquamdcfeiproconqueracurn  hac  de  caufa  iUumex- 
pcllerc  locator velii.Qood  non  limilitet  djci  poieft,fi  locatorqui  vxorem 
tubuit, reni  fuam  alicnaucnt  ni  cum  qui  mox  libi  vxorem  qua:rat.  An c- 
mmpotuitcondu^or  prxuidcrc  autpotius  diuir.archoc  fuiurum?  Qui,d 
\'eruab!urdiusquam  lemei  conlbtutam  obiigationem  in  perfotia  contta- 
hfcis^x  perfona  fuccciroris  poftca  immutari,lme  vniueifalis,lluc  fingularrs 
rucceilbr  proponaturrAtqui  muUo  abfurdius.illud  fueritcxpclli  condudo- 
rem  ^  locatoiis  fucccllbrc  ob  cucntum  qui  in  perfona  locatoris  contigetit, 
poft  aUenatum  tei  locatx  dominium  in  eum  qui  non  egeat  re  condu&a  in 
propiios  yfus.Cur  enimfpe<^cmus  perfbnam  cgenris  quinonfic  dominiy, 
auc  dQmini qui  te fua  non  egeat  ?  £rgo ctim vtrumque  concurrere  neceHe 
j[ic,concludo  quod  ante  me  fortadls  nemo  d]xit,huguiari  fuccellbre  vxore 
ducente,ac  inquilmum  cxpcllcrc  volente,potiores  inquilini  paries elle  de- 
bere,ncalioquJn  eueniat  yc  dutior  fadalit  cius  codicioper  alienacionerei 
locACx,idcmquc  obtiiiere,ctiamli  m  peribna  locatpris  rcpentinus  matrimo- 
nij  cafusemcM;lcnt,propccreaqubd  mhjlamplius  intcrfit  locatoris  alienata 
ce  Ula  qua  in  propr^os  vfus  ahoqui  indigere  polIpCjlicut  nec  incercft  dona- 
carij  aut  empcorisjCiubd  locatoc  vxori  duxeric.^t^  neq',  a  locatoLe  expelli 
pocerit,ncq^  a  fii\gulari  locatons  fuccenbrc.Nec  fohlm  li  qua  hypotheca  c6 
cra^iitjfed  eriamli  nulla.'quia  hypolheca;  adiediononiila  ellquarexpel- 
lcndicondu^orisius  aufferiepoceltyiedborx  iidci  racjo  quzecertis  cafibus 
hoc  iocacori  ms  crtbuit,Ms  videhcec  quibus  vetiilmkle  fic  id  a(5lum  fuifTc  in- 
tet  contrahcntcSjbona  fide  intcrpretationem  hanc  fuggcrente.  Dcnique 
<]Uocies  de  condu^oreexpeliendo,velnon  expellendo  cradatur  ,  quod  ad 
locatorcm  perrinctnihil  nucrcrtan  de  pi^ore  conucneiit,  necne:  Quod 
ad  lingularem  vcrb  fucceirorematum  dcmum  intcrcft  ciim  non  alia  cfc  cau- 
facolonumexpellere  vulcfuccenbr,c]uam  qubd  alius  non  ipfe  concraxerit.' 
Sienim  aliaiulU  caufa  fublic  coloni  expelIendi,non  pQCcA  ncri  aut  fada  vi- 
deri  duriorconditiolocatorissautalccnus  cuiuilibet,  qui  in  locacoris  iuia 
fucceileric  ob  folam  pignorisconuenuonem  inlertam. 


ERROR  DECIMVS. 
Dt  tadtm  rt  flurthus  fepartaim  UcMA^tl  vtndita^ 

Vtl  bhh^MtM.         ,  , 

r 

S  T  qmdem  bxc  quxdio  proifus  aliena  ab  inllicuto  tra^tu 
de  pa6borecrouend6di,fed  tamen  ad  proximas  quoquc  qux- 
(Iione$percinen9,Decolonocxpeliendo»vel  rerinendo.  Po- 
te{t  enim  fieri  vcqui  cem  fuam  alteii  locauit ,  eandem  poil- 
modum  non  vendat  quidcm,(ed  locec  alceri,(brcc  maiorem 
pcn(ioncm  ofierenri,quo  caiu  perinde  dubicari  poceftan  priorem  condu- 
«orcm  expeilcre  pofterior  poffit,an  vcrb  pouor  cjus  caufa  eflc  dcbcat  qui 
ccmporc  prior  rcpcritur.  Non  defunc  qui  pro  primo  condudkore  reipon- 
deanc,ade6quctamctfi(ecundotradicares  proponaturrintcr  quoslafon  cft 
ad  /.fUMits  lyCdtfti  vindiCMt.  Non  defunt  criam  qui  pro  fccundo,poft 
^cj(.qucmce&rc  C$tca  in  Memorab.intcrbJi<^4/i47.  pofterioris  bujusfcn-p 


i,o  ANT.  FaHT  'l^R^OTl.  PRAGMAT. 
tcnti*  prrcipua,im6  toh  racid  pcndcc  cx  cmptionis  co.id.aionis  fimi- 
Wineacciuc  aaHnitate.Conftatcnim  ^.fdeiTi  fete  luns  reguhs  vcnditionc 
&locationenvtemclaeen>i^trorienV  condudionem  conlirterc,vtiitU 
n  locat  In  veiididone  autem  6c  cmptionc  ita  comparatum  cllc  vt  fi  cadem 
resplurlbus  fcparatim  vcndiu  fit^^artcratur  iscui  pnon  traHjta  cft,Lcct 
noltaioremcr»t^./.f««/'^^.//«^^«"'  P  ^^ohus.D.de  Publm^..nrm 
S^5cd  apeciimma  diflimil.tudm.s  raiio  dl.  Nam  in  v,nd,catipnc  idarco 
co.Ubtutumcft^Vt.scif.  prirttrim  traditarc^fliit  pr*fevflt«r.^u^l.cct^n 
diuo  Uo  coiiTenfu  pcrficianjr,  ficut  &  kKat.e ^  dominiimv  tamcn  cx  fi  li 
vcndiciQr.e  non cians7eiiur,nAn'magis  qaam«paaonudo,rcd  ummui 
CiaditioncmK-.lliuscmpt.onis  &  vcndit.oni^caufa  Aiblecutam. § Wa 
Influ  dc  rer.d,Htf.Uf^dincmbHsio.CJef.^,  Promdcquocicsdedom.r.o 
nter  plurcs  emptorcs  qul  feparat^m  cmcrunt  contcrd.tur ,-non  pc  tefttlk 
oTpoaoriscuIpr.usrcstraaitacIl,  c.^^  qucm  domHmim 

tranllacum  t uit,mlnentc  tamcavcnditore  obftr.ao en-  ptoi-i  non  folum .  . 

omnc  auod  intcieft  primi  emptons.cui  cx^omtcntKjne  traderc  rcmdcblie. 
^cqirvendidit  c^^radiditVecundo.At  loca.onc  «^' cond„tor>e  Ho,. 
ida5.cur  vtdominium  in  co.  duaorcm  transfcr.wcc  (.  id  cxm/Ttna. 
oatu^^^^^^^^  porTicquu  citulus  condnd.pris  non  dbmcc^ 

n.lil4.lisad  domin.a  tra.isfcrcndu,&:  tradit.o  qu^  cx  ca  cnufa  fit.qiud 
ad  dom!..il  t.-anl!ationtm  i>crtinct,i.ud..  el\  &  .niulta,&  confcquc.  tcr  non 
ooteft  elTe  cfHcax  ad  'K6'C vt  domnnj  tvanflatio  inducacar./.«*«f*^w«'^- 

autfeCa.idotraditalit  rci  pollcfflo,..caic,cum  folo confcnfu comraao  ... 
perAc.atu.  ,.icquc  tradicionem  vllan>  rcqu.rat  re  quidcm  ad  em-ftiim u 
plemcncum,fcd  tantum  vt  locatov  pncftct  p- t.entiamrltaquc  rcau.s  «dc. 
lurlocauo&condua  o  copavari  polfe  pignori&  hypoihecx,cj..!aac  CF- 
Cius  nonnif.rc  &  traditio.  c  contrahatur  quatcnus  ab  hypothcci  Min- 
Ltar,qnar  ro!ac<J.ifenru^cr(icrtnr.tamenlUcimac<iuc  conue.-.ic  dcp^g 
r^c  conftac  obligacioncm  cllb  concrnaam,6c  p  g..Oirs  vinculo  rcm  cbl^ .  . 
.vcn6ca..cmnadacifuscred.corcm,redec.amaducrrusquen.l.bec  poldk- 
hypothecariaexerceripoait.Ob  idque  nimirum  placuic  cadcm  rc  plunb. 
feonratim  oblicaca  praHre.^dum  cire  cum  qu.  pr.or  conuen.c  de  p.gnore^n^ 
curpn^^s  ^^^^^^^^^^^  rcs^fuicauc  qm  pr.or  de  hypotheca  vendenda  conucnct , 

ucisfubcilcm  agerc  volcs,in  vcndic.onc  F^^-^^^^^^"  "'^^^^^ 

A-n  ieinloatioi:c?cpic5norc,vtdc  dom.nio  uisfcrendo  aaaaj:.  n6opor 
rc1tTtaTnondomH.uscandem  rcm  plur.bus  vcndidiirc  propon.tut^e 
n.o  eTnm  dixcnt  t>cv  trnd.tfonem  a  no  domino  faaam,dom.n.um  trarMc  • 
rTool  e"vn^^^^^  "-^^^'^'"^  .'ebeat  vclpofTlt  ad  eumq^ 

ccl  nuLf:tapud.^ 
tSf^  cft!.llo.ctiam\afu 

uuiem ctre  cx emptor .hus cunn  ca.  pnus ces  trad.ca  cft.  A/J Mr..  ^v^^ 
V  J^^«..:..»r^QL^lniergo,inquics,idem  m  locauone  6.  cond^^o.^;^ 
u-bnnu^  vtqu.inmisdo.n.miimcxcacQufatranshr.u  nequeat,.s  tamcn 
It^^^i^  rcfuencah)  pncferatur.Rdpondeo  hac  r..  -  P«F-- ^^^^^ 
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miriofa6ta<ll"M^ai:|qiunmivlio<;  *:aruno:i  magiS  ex  vendidonc  quamex  lo 
cationedominiun)  traiisfeui  ppQli,  vendicionis  tamcn  contra<5^us  cahscft 
c^quopoll^c  domiiMum  ttaiiiircinemptoic/idaininus  venditor  [uilTcc,ac 
tam»tu  tjon  id  ag^i  foleac  rntct  cmptorcm  <!^:  vendicouem  vc  res  dccur,hoc  ell, 
vtreivcndit«doniiniumomnknQdofii^cmpcoris,(ed  cancum  vc  vacua  rei 
polIcflIocradacnremptoii,quo.iiam  rcsqooquc  alicna  vendi  poteft  l.re  alte- 
nami^.D.iU  contr.empt.\u€t.\.ex empto  luDe  ^^?row.rw;)f.Agicur camenper 
CQnicqucncias  vc  fi  vendicor  lit  dominus,cransfcrac  cciacu  poflcflioncdo- 
minium  quod  habcc,ide6qaequoticscmunt  ^lurcs  i  no  domino  que  domi 
nun)eIleacbitrantur,&:boi)a  ndc,catio  iuris  tacitvc  n6  folumquod  advc- 
ditor!&pccroijaattinec,rcdinicriprosctiamidem  obrcruecur  acli  ailomino 
cmillenc,id  cftjVt  li  fortc  cius  rci  dominiu  veditori  poftmodum  acquiratur, 
116  magjs  dominij  qiurftionc  Facere  cmptoti  poflit,  quiam  (i  ia  ipfo  vfditio- 
nis  tcpore  douiinus  tuiirct  l.vindacatem  17. D.de  eutUXxwh  verb  cogacur  im- 
plcrcvcndiuor.6,vcPaulus  loquicutin  l.fi^uis  aliena  ^.D.de  ailion.empt. 
ijcftjdominiuqiiodyendicionis  c^porp  n6  habuit,nunc  vccb  haber,trasrer- 
rein  emptorc.Uc  vt  li  intcr  cmptorcs  ipibs  cotrouertacur,potior  litisciii 
priusres  cradica  cft^lluc  ib  cod:*,auc  a  diucrlis  vcndiroribus  cmcrint,quia  5c 
pcarFerrcLurlia  doniinoeinilllnic.Qinncji.quoduiagismiru  vidcri  dcbcat, 
tubec  qiii  a  116  domino  bona  fiJc  cmic  Pubhciana  aduerrus  excrancu  qucli- 
bctpollcirore.idcftfulodoiluno  cxccpco  U./.penult.&  paf.D.de  pMc.i» 
rr  4^.qui  adio  hcec  fic  prxioria,camcn  ad  inftar  vindicationiscft,euddmqi 
eifecluobtiiiet,vtqui  anodominoemicbonafidc&in  cocftvt  vfiicapac 
poflSc,procohabcacutacfidominus  ia  fadus  cilcc.$.«ww^«*.  Inflft.de  aflto. 
Qiio  cxemplo  idc  qupquc  confticutu  videmus  in  pignocc,vc  quauisnopof- 
fjt  piguoris  vitiKulo  res  oblagari  nii]  a  vcro  domino/c^  ^ux  nondu  i d 
dicukr.  D  .de ptenor.ii  tamen  plutes  ab  codcm  no  domino  pjgnus  acLcpcrint, 
dcbcat  is  ptafcfri  qui  prior  conucnit  dc  pignore,n6  autc  is  qui  prior  fadus 
cft  poireflor  /.fi nm  domtnu*  14.  v.^ui  pottor.tn ptgnor.habeant.  N;miru,qnia 
licccvc  verapi^i^us  nuUum  concradu  fit,ncqi  cocrahi  pocueric,habec  tamen 
hiiiufmodj&iampignusvcri  pignons  im.'igine,eodcmquc  proinJe  iurecc- 
fetur,ficut&:  veiidicioAno  doimno  fadaeius  vendition is  naturaimicatur, 
qua:  avcrodoivii'no.£adacflet,tanto  magis  quod  ipfa  quoquc  vcranpp  fal- 
lavcnditiocft.ptxftrtimcumcmpcorabco  qucm  dominum  pucabaccllc, 
comparauit,etli  nec  aliud  cft  fi  quiscmerit  mala fidc  ab  eo quem  dominum 
Jion  efle fciuit,quia pcrind j  venditio  viJet :  qua:  tamcii  bona  &:  mali  fidei 
diftin(!;bovixcaditin  perfonamcrcditorJsp.gnus  accipientis.  .  Quisenim 
umftukus  fit,vcab.coquemdominum  no  efle  fcit,pigims  accipcrc.idcft 
nihil  prorfusagcrcvciit>Nihjl  cnim  aliud  agitur  pignoris  dationc,  nifivc 
l-csipfiiobiigecur^non  vcpcifona  qui  pignus  dac^qiucqiie  ipfaiameftobli- 
gaca,ciim  pctfonalcm  obligaiionem  prxccdcrc  neccirc  fic,  vtpignorisqua: 
accellbriacft,fequi  pofllt:  m  vcnditionc  autcm  ex  cotrario  idagicur.vr  pcr- 
fo:iavcndicoris,nonvt;tcs  ipfa.obligetur.lneotamcn  ctiam  quod  adpro- 
pc>fitamc]pE:ftioccaiperuncc,alia  venditionis,alia  pignoris-  ratio  eftiquod 
li  i  diiierlisnoa  dpmini^.plurcspignu&accipiant,  mcnor  eft  conditippof-^ 
^flptjs  ,  iion  ci^i qui  pri,or  conucnit  de  pignorc  d.  l .fi  non  domintts .  lii 
cmpuone  ycv9-njhil  mtc/efl^  an  ab..eodcm  doa\ino,an  a  diiicrfis  phircs 
e;ncrint,(ed  dmnimodo  pra-lirtur  is  cui  prius  craditares  fuic  ,d.  i.fiei 
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fiti  ^i.§'.vh.De  aEltonxmpt.Hoc  ide6,<^uii  tradido  illa  cllet,pcr  quamdomi- 
niumincmpcoremtransfirm  dcbuiilcthdominus  vcnditor  fuillcc^c  qui»  • 
uis  neuccr  ritdominus.pfustamcnptxcftatwnditor  quirem  alieram  vendic  - 
&  tradit,quam  quinonn:adit,ncc  cogitur  is,qui  pollcrior  conttaxit,&  cui 
priori  traaica  ies  cft,vt  primi  emptocjs  intcntioncm  cxcludac,o[^ixerede 
non  dominio  vendiioris  comrDunis,quia  ctiamii  vodjtor  vere  dominus 
fliiflcc,non  idcb  tamen  dominium  finc  triditionc  inprimum  empcor^  xsl- 
ftul.net.Cum  ver6  tra^atutde  pignorc  a  pluribus  non  dominis  conuento, 
/icutinulllaexpignon^cfiiiert  onc  nafcitur  obl)gat5o,fta  nequc  refcircpo- 
teft  vtcr  priiis  ab  hoc  auttib  iHo  pignus  acceperit.parquc  omniu  caula  eft, 
licctalios  ptior,aiius  pofterfor  contraxcrit,quia  practcr  conuciuioricn.ni- 
hil  ertquodcreditori  laspignorrs  tribucrc  poflit,quandoquidcm  mhjlco- 
munenabcttraditiocum  obhgacione  pignons  conftitucnda,  quod  diuer- 
fum  cft,Ciim  ab  ecxlem  noii  domlnoplurcs  pfgnus  acccpcrunt  diucrHs  tcm- 
poribus,quia  is  qui  poftcrior  conucjiit  dc  pfgnorc,hc^t  ht  ctiam  poirdror, 
no  potcft  diccre  datum  pignus  i  n6  dotnino  qiiin  fe  nullo  iurc  pignus  teiie- 
re  faceatur,&  hoc  ipfb  quod  pignoris  ius  fibi  adlcrit,in  cas  fc  ar.guftias  vl- • 
trocojicitjVtnoaho  iure  cepleri  debeat,quam  quo  cftct  li  a  veto  domino' 
pienusdatiim  fuilTct:quo  cafu  hiud  dubic  qui  prior  cllct  tcmpore ,  pociot 
eaetiure.Accilmadiuerfis  no  dominis  pignus  conftitucum  eft,poccftqui- 
hbetcxcrcdicoribus  aduerfarij  intcntioncm  eo  iurc  clidcre,qu6d  pjgnusa 
no  domino  116  nifi  inucilitcr  conftitni  potuerit,atqucita  cum  par  fit  omnju 
cau(a,illud  vnum  relinquitur,vt  melior  ht  condirio  poftcftbns.  Id  ciiini  eft 
qucxldici  folet,aduerfus  cxtiancos,id  cft,  qui  nulluni  ius  in- rcautad  riha- 
bcant etiam  vitiofam  poftefnoncm  prodefle /.  vlr.D.de  ac^hir.pflJJefi.lWudti 
mcn  obfcruandum  eft,con:uptum  videri  conicxtum  Ncracij  mdJfie^res. 
§.vir.de  a£I,empt.m  illis  vcrbis^w-  ex  nobis  tucndui  cFiytjm  prior tw  eiiu  Mdprt' 
/7?<^i>.lntcrpretatio  enim  fequicur  {iatimjhcceRcttiprimitfTttraditMefi.Aj^fi- 
ret  autcm  nullum  lus  in  rc  adprehendcre  cum,qui  cmit  &c  rcm  accipit  ino 
domino,netraditioplusiurisinaccipientcm  transfrcat,quim  fucnt  penes 
tradcntcm  d.i.tradjtio.Vt  taccam  no  f:^os propric  dici  lus  ao'prehcndr,vtnec 
ahud  quidpiam  quod  fitincorporale.Itacf  nodubftoquin  j^ro  tm eiw 
dum  lit  wi?i«*,vcquod  Ccqmitat  adprehendtt^ad  polleflioncm  rei  vcnditff,n6 
adius  vlliun  referatur.lultius  enim  adprthendi  pollenioncm  is,cuirestra 
diturabipfb  venditorc,quamqui  prppria  autoritatc  cam  occupat,iicct<Io^ 
minusnon  fit  isqui  tradit.Cui  conucnit  quod  fiibiicitury?  ^//w»*'^^*'* 
domino  emiffetfis  omnimodo  tuendus  eft.^nfas  enim  cft,fi  ex  piuribus  empco- 
ribusvnusemeritadomino,ahu'sa  noti  domino ,  prarfcrcndum  indiftin^c 
clle  cum  qui  a  domino  emit,  id  cft,etiamfi non  fit  ei  tradita  res  a  venditorc. 
Non  qu^  citra  traditionem  dominus  fieri'  poflic,fcd  quia  ctianifi  dominus 
non  fit,iuftirishabecpollefllonemrciiempra:  i  domino  qui  cam  occupauJt 
propria  autoritacc,  quam  qui  tradicam  accepicanon  domino  vendicore. 
Qupd  non  latis  l>en^  i  nobis  pcrccpcum  ctatcum  aliquo  Coniciiluraruni 
nortrarum  loco  firiibebamus  dcbcre  Ncrarium  ita  intclhgf,vt  qui  i  domino 
emit,ita dcm um  prarferatur,  fi  tradiriofit  fiiblccuta.    Toacicnhn  trvllj 
tio  rcquirenda  eft,  quotics  aut  dcdonlinio  intcr  cmptofcs  contenJjturqui 
adomino  cmcrint,aut  par  omnium  cmptorum  chufa- cft  c^bd  anond<^ 
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minOv(iueeodem)Uuea]io  acquc  alio  compararunc,non  eciani  ciimadomi- 
no  vniiseniic,aliusaucem  a  noa  domino.Si^mpereiiim  cuendusell,  (cilicet 
in  caufapoilenionts  noii  douunijis  qui  a  dominoemic,liCcc  nun  percradi- 
tioncm  abcodemdomino  tadam,  kd  propriaaucoricace  polledioneni na- 
^slic,quiaiultius  pollcilione  adpreliendule  incelligJCur.ln  cauradominij 
neuceicuenduscllLicprxtercnJus,quia  neuccr  dominus  elhSane  quodpia< 
gaiadci  voluuc  ex  pluribusqui  a  domino  omnesemerinc,ica  demiim  prac- 
ierendum  elTe  poltenorem  cui  prms  res  tradica  eH: ,  ii  vendiciunem  priori 
facbara  ignorauit.quod  &  Roliand.a  Vallc  relpondic  conf.c^.nHm.ij  Itb.x.mu 
hi  probaoilc  Beii  nulloinodo  poced.  Non  enim  rcieiuia  pollerioris  empco- 
tis  Facete  queac,ne pcr  cradiuonem  ^  veto  domino  fadatn  dominium  cranC 
tetatur  inacapie:  ce:qua ::cuniuis  inducercc  mala  hdem  poUerioiis  empco- 
tis,qaia nihil comune habec mala tides cu  acquillcione  dominij,iu(i  cum 
pet vrucapion6 acquilitiohcdc  mala  Hdes  ab  inicio  inceruenic.Sed  necin- 
ducic  harc  rcienuamaJ4hdcm.  Soleceium  mala  Hdesex  eoarllunari ,  qu6(i 
quis  fciac  rc  cile  aJienan^  Uonafid^t  lo^  de  vtrh.JigntfiAs  aucc  de  quo  tra^a- 
mus  lic^cfciac  ea  rem  qua  ip(e  nunc  emicia  aheri  vendicam  Fuiilc  a  verd  do 
mino,tanieniilu.ieu4icic,non  eo  mintis  manereremin  dominio  vendito- 
ris  fui  quadiu  cradicio  fecuca  no  ell ,  nec  promae  aliena  rc  fecupararc  qua 
abeo  ao^ipiac ,  qui  &  domiuuslic,  5c  dominiu,quod  adhuc  habec  in  3cci« 
piencem  cransierre  velic ,  llcuci  dicimusnouellc  \\\  mala  fjdecredicorcqui 
rcifibiobligacz  altenationem  fcic  &paxicur,nec  quicquam  .procellacur, (i 
modaexprcllim  non  cQ:.fenc)ac,quia  fciuic  vc  que  lus  {uumdurare,  inquit  * 
l»pcut  ^.i.n0fi^i4eikr.D'(fHiLmoa.pign.veihj)poth/o/Hit.C\it  erco  porterioci 
erapcori  impucabimus  faenua  prioris  vendicionis,vc  in  mala  hJc  hoc  ipfo 
conliicui  videocur.cu  non  eo  minusiciacdurareius  fui  vendicoris;Nec  mi- 
misimprubabile  lilud  ell,quod  ude  pragmatici  vulgb  ia<^icanc ,  prxieren- 
duomnimodoellcprimiiempcorccuires  primu  fuicvendita  cu  hypoche- 
caeciiiineitaJitionc.Sccuulafoncm  conf.^.cr  G.ltk.3-^  Thom.Ferrar.r4ii- 
/tf/.^S  jiicip yi  ^«'/  veneit.verffecundkm  remedtkm ,  quos  refcrt  Tiraquel.i/e 
retri^.conittnt.i.tt.glof.vmcnHm.^.  Nam  vc  uic  Tiraquel.difpucat,  nihil  com- 
munehabeccauCid6mUiij  cum  iure  pignotis  &  hypoclieccc  ,vt  iam  cocies 
diximuscx/.i.D.^^ff^r^/wr.nec  facere  pocelt  hypoinecarei  venditac ,  quo- 
minus  perciufdemrei  cta4itionem,  quae  a  vero  domino  fadia  (it,  domnuum 
in/ecundum  empturem  transieratur ,  quod  ^nos  infupetioribusfacis  fu- 
perque  difputauimus,pra:fcrtim  m  L.huitu  Dedtdis  erroremy^b)  probauimus 
concraeiuidemTiraquelli  iententiam,nihil  piotfus  hac^arte  mterefle  ,an 
cum  hypotheca  interuenerit  padum,De  no  alicnandonccne:  neucroenim 
cafo  dominjj  trallacionc  exeo  impediri  pofle.  Quamqua  no  nego  alicnacio- 
n^  Heti  non  pofle,niij  cii  fua  caula ,  &:  confequcntei  hypothecaria  teneri  po- 
(leciore  empcore  ceiqux  iam  fuerat  priori  obli^ata.Nili  quistcntarevelic, 
quod  fotcalle  fueric  no  improbabiIc,Iicct  a  nemme  adhuc  obferuacCi,  in  ob- 
ligacione  generali  bonoru  omnid  vend.toris  n6  polle  cdprehendi  ea  r6  qu^ 
veditaell,camctQ  quadiu  nd  eil  tradica  maneat  in  dominio  vC'^icori$,ac  pro 
inde  obbgari  ab  eopollit.Cur  ita?  Quia  ncc  fpecialiter  obl  gari  poiletem- 
ptoiiin.caufam  eiuiuiodi  venditionis.Nam  fi  dicimus  inunle  pignus  e(Ie 
quod  ditirahi  no  potc(l,quanc6  magis  inutilcpigcus  ell,quod  debitoretia- 
li  maxim^  velic ,  crcdicori  cradeie  nO  poHlt?  Hoc autem  de  quo  tra^amus 
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llll#el^quia li rcm  illam  venditain  6c  obligatam  vcndico  emptori  cckderet 
dominium  in  cmpiorem  transFertet,atquc  ita  cfficerec,ne  nouo  dotnino  res- 
fuaobligatacflcpoirctjimo  vcro  pcrcam  tradicionem  fatJsl-a^Vum  eilccob^ 
bgac:ouitradcn(ii>pro  qua  pienus  dacum  fuillec.Sed  ctfi  vlciu  uadece  nu- 
quam  ycilet>tamcn  adUohypocnccaria  non  ad  abudcian  debeiet,qi]^ii] 
fSaadeiUlannqua  poCTbcradtund  tampignnsvelticociiiiiqBtoi  dommift 
tnflflatumctperiracw^Namfi  dicas  ii6noiii^^ 

adcraosifeKienaum  dominiumyied  eam  dniltaxat  quec  fit  animo  cransferen» 
di  dominn ,  qualis  ilia  noQ  cft  qoc  ficcmcaiira.  pignans^rerpondebo  tant^ 

apecciilsnccicon(equens,quod  nos  voIumus,vta  vcndicoceobbgari  ea  res 
empcori  nullomodopoiric.ldco  namgueadhjberi  folec  vinculum  pignotis 
vcpnncipali  obUgationi  omnimodb  utisfiai,obligaiioauccm  eiusqniven 
didic  alianocll  qiiim  vcrem  vendiiam  ttad^il  fx empton.D.de aH.fmpt.li* 
Qtt  ui  locum  obhgationis  i:ac)cndi,quoniain  traditio  ta^e(l,rucccdacobii 
gatio  cius  quod  ixit9miBtJLue$AJ!fitr4dam^^^CJod.Vtear.doi6^ 
vtmdatexcsufiipinipcisinvcndUc^    adliiiNti,  quinciid%c0l6m^ 
obligacionivsndici&isfaci9t,&  coni^QiiiiBAiHdomtidMfiKtaMmpco^ 
mm,quandoquidcm aeqii^fittii^,gg <fitic«iaiwMs  poceft  ccadiuoincam 
caunni  proficecc^qu^  in  pignosJ)tniqte  ncgo  fieci  polTcvtvenditOK  cnh 
dat  cmpcori  ex  cauia piguoris  eam  rcm  ip/am  qucm  vcndidic,&  quam  n 
d^dcDcacex  cauia  vcndicionis,cum  pignus  nonndiad  vcndicicMiem  ccMt^ 
roboridamadhibitumproponatur.Qubd  li  p;gnusab  mitioinciarc  inuci' 
licerconftitucum  fuic,apparec  non  clle  permitcci  dum  priori  enipcori  vt /i 
cadem  ccs  alieri  (it  vendica  ,  cxerceac  hypothccariam  aducrfus  fccunduoi  | 
mqpmKem,quam  nec  aduerlus  venditoccm  cxecc»repoflcc,ne  aboquin  eue- 
fliacvcdciaioriscondicsonis  flt,  911  ^  vendicotc  cctmiirauir  qiAm»ltv6> 
ditQr«Ecfi  enim  racic  illa  qiue  inocikm  fiicit  pignoris  comicittsopcm  obpcr- 
,-laiiam&  obligatiancm  vdidicoiisqaitradcrc  tcnetur^dcfiDklocam  liaocai 
cscqoo  inaiiam  cmpcorem  tranflaurcseft,  miiilocamen  magts  cofiual^ 
/(^epoccftpigniia^qaodAbiniciondvaiuicvciVm  pignoc^i  maxim^  cou^n»  1 
riones,&  ciccraromiics  cx  co pocifllmum  ccmpof c  acftin  andxfinc  quoin« 
tccponuntur^Ec  h^c  quidcm  de  rc  pluribus  oblieata  vei  vcndita  dixilTc  fuf^ 
ficiat^x  qu:bus  apparec  quam  dirparhacpartciiC  locat<ov^dit]om,&  quaiji 
parum  fuDciliter  ^aci^  qui  exemplo  cius  lurisquod  in  empcoribus  «ciftjcu* 
Ciim  e(l,pr2iccuncpcimolocacori  pofteciorem  ctiircsa  locatore  pciusoa» 
slita  prooccQCiAn  ctgoaiiocli  fcncenaam  ieqitctmic-  qui  primftcocuniAoRie 
eBiiiwnilr  pcBfc  r  unt,id  cft  «qfDiois  locator  rem  4oant  vcids- ciadideDt  6» 
eiiiidoconduftoci?Mait6  mimls:  quiaJicdtccsditio,qu9e  nc  ex  caufli  locaii»> 
nis,neque  dominiu,ncque  poflefl[ion6  ctisiecac  in  Cfidadbof^,  indoett  Camcn 
implcmcncu  concradus,fiquidC  ad  hoc  tenctur locaccr  c6du<^ori  vt  prarftet 
ei  liccre  vci  fru»  re  conduda,id  oft,vc  vt^di  frucndi  paciencia  exhibeac ,  quod 
vtiq">  no  melius  facerc  poiTic  quam  ficS    ipfe  cradat.Icaq',  quauis  ptiot  c6- 
Ccai^us locaoonts  fbio  c^fcnru  octfcOtus  fuctic,  pofterior  cam^  pualcc ,cuius 
implcmeacu  pc^ceflit  quoiii^  iicci  amplius  n6  poccft  vt  locatoc  paciaturpri 
mikiMidai0bac& Vri  firoi  ex rc  qu&  iocatoc  ip(e  ii  uadidetic  iecfido  o6(iiid«i 
J^vcrb  pr^cexcu  pecfed^1ociciM|i  liceac  pdmo  cfldoAoci  «gsio  concm  fi- 
^du,&  cetiocatar  vfum  ei  pcd^liimipnllQnMndsfieTi  queac.qaooid  quM 
^dmicnfiipeiit^  prior  iocauoeft,n6 ad  alnid  prodeflepoteftpcimoc6cl» 
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c6tcaxit,non  ecia  vcaducrfus  (ccundu  condudotcqumegotiu  fiium  gefllc, 
quiquciurccomuni  vucur,tfc<anili  foitc  (ciueric  pnorem  c6dudionem,an 
addemus  excepcionf  qui  inccrprece$&  pragmacici  o6s  adduc,ni(I  proponas 
obligaca fuiire  r^  illa  prioij  codudori?  dubicaijoni  facic,qu^Ki  qua:  ^  nobis 
fupra  ratio  all ita  ell,ne  rcs  vcnuica pofllc  obligai i  empcori,vjdecur  (imiliccr 
habcrc  locu  jn  re  locaca,non  qubd  a-qu^  pcr  cradic.onf  rei  locatae  cra/lacio 
illa  fiat  dommij  auc  vera:  pollcflionis  in  condu6loiein,  fcd  quiaperindedi- 
cj pofllc pjgnus quod  in  cdufam  cucndar  iocac:oni$  dacur,  non  poflctradia 
locacorec6ducioci,cumricradacarhocipfo  ptincipali  obligationi  facisfiat, 
proindcq,  pignoris  obligacio  fini.icur.N4  cii  nihilnUi  pacicnua  prscllare  lo' 
cator  dcbeacan  noplus  qua  pacicncia  prjcflac,qui  rc  ipfam  cradit?Hocvcr\ 
ilitacll,c6fcqu6sfic  nO  cancu  ociofas,fed  cti4  ridiculaselle  qualtiones om- 
nesanobisfapratra(5kacas,de  rclocaca  obligaca  con  u^tori ,  quem  camen 
diximusineopIusiurishabere,quam  fi  pigr  us  nullu  haberet,quod  abem- 
pcorcexpelli  nullomodopocelt  Sed  nc^andumdl,iiniile  eirehacparrc  c6- 
dudion6emptioni.Nacu  Iocacorn6  (olu  dominus  maneac.fedetiapollef- 
for,liue  paciicia  nuda  codudori  nUiceric.fiue  ecia  r^ipfamciadi  eric.nihd 
jpKibecquomii  uscadc  re  alij  poftca  v6dere,aut  don«rc.pufljcii  velrt.Quod 
cu  eiieiiic  &  ab  cpcore  auc  donaurio  colon*  cjjpt:llii1^r,qui  nuUuiusin  rchg 
bcc/olaei  fupeflepoc  excodadoadio  aducrfus  locaCore,cuiu$  jpinde.pbS 
gatio  no  p6t  videri  fuiile  hnita  per  tradicion^  cci  locatx  ancca fatta, qubnii 
obligacionis  illi' poceftas  m  eoell  vc  c6unu4  paciecia pllare locacor  dcbeat 
in  cotu  c6pus  locacioni$,quod  p  vnica  cradicion^  fieri  no  pncclt  cu  p  ea  nihil 
delocatorisiurcdiminuacur.At  in  vendic  one  &emptiot  e  aliud cft.Cu.H. 
deeov6d»torelocjuamur,quilicdominus(alioqui  de  pignore  percumcofti- 
tutocracfcari  no  o{x)rcerec)fieri  no  poceft  vc  vendicor  cradacrt  vendica,quin 
dominiu  eiuscrasfi:racinemptori.Dominioauc6  cranflato  quari  a  poteft  vc 
diconsobligaciofupelle.auc  nucexcinda  rursu  aliquacoreu  uifLerejDcni- 
quevididoexparccvedicorisqui  dominus  lic  vnicacradjuo'  eimplccftr,& 
cofcquetcr  toca  vcditoris  obli^atio p  tradicione djflbluitur.O|.a  poiib  Jillo- 
latapignoris  obhgacio  fupclle  nullapoceft  cmptori,in  eajWciumreq  ^i- 
^iiiatitacquiHCa  pleno  dominij  iuie,&  inqua  nihjl  omninoiurisreliquu 
tacncvcndicori,ad  curbadu  empcor6  exdie  tradicionis.Hrgo  vctotamqus- 
ftioiiem  hictadem  abfoluamus^vccr  ex  c6iiu<ftorib'pleiciur?C<jcerJs  parib* 
.i./iab  eoquis  locadiius  liabuic,vcerq,  c6.'uxcrit,»^eiitri  verbics  tradKaflt, 
necduauchic  aucille  frui  cccperJC,pferetur  linedubioisquiprior  cotraxic. 
Idfqiericfi  abeoqui  neq",  dominus  fuic,neqi  locandi  ius  habuic,vcerq*,  c6da 
xjlle ^ponacur.Sed  li  res  cradica hc  quants  poltenori.ille  pfcrcnouscric  quia 
i»  polieflione  cft,&  quidcm  iuftcmili  pnor  conduclorcareiamfrui  fiioiure 
caperaCjlicec  nulla  pcr  locacorcm  ladVa  cradicionc.Cu.nvVcdiximus  paticcil 
pftarcducaxac  locacorcm  oporceacnec  illud  crii  exigaifius  vc  rch^  cradnc(iij 
quodiftetclocauo  a  vendiuone)pinde  crcdcndus  eftlocator  impleuiflec5* 
tradlu  fi  palfus  lic  condudcorem  ^^pria  auchoricacc  adprehendcie  polfeflioni 
teilocacac,acq',nc4ipfc  tradidillet:  Idcoq-,  necfipoltca  eandem-rcm  alij5c 
poftcriori  condudbon  cradcre  velic,deceriorem  ob  id  facerc  poccll  prioris  cd 
dicioncm.  Neqi  ad  hunccasu  accommodari  poieft dift H  idtio  lila  qua  in  vcn 
ditione  adhibet  Ut^tai.tfidJ.fiea  res  ^.§.v/t.de^all  f;»/.vcer  iufti<)s  adpa-hcn- 
dcric  poireflion6,vcq-,  luftius  adprchenfa  incelligac'^]efliop€u  cul  cradita 
teshucNa  <^quc  iulW  adprehcndic  polleflione  condu<ftor  qui  ea  occupat 
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pra  .lucoritacc  atque  is  qui  per  craditioncm  fadi  a  locatore.Siquidcm  oblt- 
gacus  non c(l  locacor ,  vt  tradat,  fcd  tannlm  vc  condnftorem  hui  patiatur: 
q'iod  ipfum  vcrocjue modo  pncftac  fimilitcr,  exquodemum  lemporc  cct- 
pft  condu£torrefrui ,  non  antea.  Quamtioncdiccndum  ctiam  ell ,  fi  poftc- 
rior  condu<5lor  cocperit  priorrc  ti:u!,licec  non  llcej  cradica  rcsi  locatorc, 
adhiic  rainen  praefcrri  eum  debcre  ,  adeoque  tametfi  cam  rem  locator  poft- 
mod.imtradat  priori  condudtorijinfcio  aut  inuito  poftcriorc ,  quia  vt  po- 
fterlor  ohinimodo  tuendus  fit ,  fufticit  in  cius  prioris  cratiam  fecutum  fiuif- 
iecontra£^usmiplementum,fiuepertradit>oncm  id  laclum/it,finc  pernu- 
damprxftaiionem  pacientix;  quoniamhoc  cafu  ipia  etiam  iiudapdcnua 
pro  traditionc  eft. 
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^epreroganio pn  fuprtmum  Princifem ttmptn^rrM  juti ix  twntfh 

noneretreuenmrtsdehuit» 


O  H  fuh:  lu:c  quxftio  a  prudencibus  cra^^ata »  qnoruni  nuiii 
venire  iu  meutem  vnquam  potuillet,  vt  dc  eare  dubitarec 
qux  cam  cerco  6c  exploraco  iuce  mpcrecur.Scd  pragraaticoru 
&  iinpe;r|cioru  inccrprecu,fiue  audacia,fiue  imprud^tia,noD 
foidin  dubicacione  nou4,&  ad  h^c  v(q',  noftra  cipora  fere in- 
^audica  inucxjc,veru  ctia^rrorc  pernicioliflimu  iam  a  nobis,  (i  faccrc  potcri- 
nius,profligandu.Primus,quod  rcia,Hicron.Cagnolus  ad  Lx.CJe  ftU-*^' 
«ai;^.^v^4*!^<^-54*qu3>:fti<Mi^pi^9pofuic>w  fiquid  veiidicuni  fit  iubic^ 
jegedepoinitra  cectuccpus  recrouAndenftio,poiIic  refcripco  Principis  proro- 
gaciot^pQris  fieri,vc  eciapoil.collicutuni  ceuipus  redimere  volens  ▼cndjtor 
.audi^ur..  Pcopouaidae  auceni  quxi^toni  caufam  velpouiUoccafion^pro* 
«uldubio  aedic  erroi  pragniacicoru,qui  la  cu  inualuerac  apud  PedcfnonU' 
nos,eodeCagnoloceftc,vceiufiiiodi  refcripcapailim  impctrar6cur A 
fiiagis  mjQ^udum  cft,a  fupcema  Pcdemoncanocum  Curia  admiaer6tDr.N^ 
yerb  Cagnolus  dubiucquin.admj  ui  debe4c,  quaii  nec  a  iuris  auc  tq^' 
uusjacicne  aliena,fi  J9aQdQ,uiquic,aa(o  JapA  redimendi  t6pora  impctren- 
i(MC*nec  mUaUmodicM^cenipus^quodjilIe  tiefimceile  duoium,  cnunive 
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m#nfium,  auc  ad  fqmmum  feir  ellic ,  (\  qua  fort<?  porogationiff  ndulgcndjc 
cauiJi  iulliorinier*icniac  ob  rcpcncinamficgrandetn  calamicac<rm ,  quarcon* 
tigcnc  vendicon.  Tow  aacom  Cagnoli  ratio  lila  dt:,  qu(xi  ea  prorogacio  pro 
tam  modico  cemporc  modici  licprariudrcij.    liiebt|iiedilacionum  ccnctc 
auatiiMparti5aucnihji,3acpacumLrdunc  ,  liberum  licaii^icvium  Pimcipis 
luptcmi,  an  coiiccdcie  velic,vel  dcnegare  ex  l,^u&ues  L.C.de  vreuh.lmp.cger. 
quarh      vnam  adducic,  vc  lam  improbabilcm  nouainquelefitenciam  tuca- 
tur.Fuic  »41«  VI  r  mHiim^malus,ncccorum  (a.i^  ruds  &  imper;tus ,  qucr  vuf- 
garcs  iiKcrpretcs  firiant  omnes  ,  fed  tamen  in  »uiis;principiis  non  latis  feli^ 
titcccruditus,quc»mo*do«Iledcccba«ewn  qmmnsdocendi  artem profitc 
rccur.  C^>d  ait  de  /^^Moites.id  pnmum  r  dicuium  ci\ ,  &:  ab  cius  loci  (enicit^  ' 
cia  prorius difcrcpans ,  vt  ex  (cquciuibus  apparebit.  Non  enjm  ad  refcript* 
mor^atona  ,  quas  vulgb  reiftranomj  iiteras  pragmadci  noftri  appeilaiit  ,  ea 
lcx  percinct,  quod  vUlgb  crcd  itum  ci\  ,  fed  ad  remouendas  exceptiones  difa- 
tonas.qujpncgotij  pnncipalisdiftcrendiduntaxat  ,  non  ctiam  pcnmei.di 
rim  habcnc.   In  quo  fanc  vel  nullum  vcl  nm  niii  pennodicum  prariudicium 
eftciuscontraqucm  calerefcripcumimpctratiit.  Sedillud  mulltbir.-^isri- 
diculumeft  ,  qaodidemCagnoluscontendic,  nuilius  liiniliter  aut  perexi- 
guifaltcm  cile  praciudici)  cmptoci  qui  rem  emcrat  fubp.i<Sko  deretroucn- 
dcndointracertumtcmpus,  li  eiustcrapons  prorogatio  modtca  venditori 
indulgcacur.  Nam  quod did  iblcc  non  magnum  eife damnum  in  mora  mo« 
dici  ccmporis,///  dtbitort  ii.D.de  iudicJ.ijHod  dtctrkiu  loy  D.de folnt.  ad  huc 
cafum  non  pertincnc,in  quoagicurdc  collendo  ii|rcempcor'  qiixlico,nonex 
mora  venditor  s.fedex  propnaconucncione  ,'cdkis  liu6lu&  emolumento 
pnuari  cam  inuitum  tefcripto  Principis  non  oporcet :  ne  inhiriae  occafio  iii- 
de  proficjfcatur ,  vnde  iura  nafcuntur.   Cur  cnim  rc  imcndi  faculcatem  il- 
lam  padto  concclfam  ,  certo  temporc  coardatam  voluerunt  contrahentcy, 
nilivtapparcictpoftid  tcmpuselapfum ,  rcliquam  vendiiori  millam  forc? 
Ealkjuidem  adieifbonisdici  vis&  potcftaseft  ,  vtquodintra  ccrtam  dicni 
ficriacbuit,poftdicnTfieri  nullomodo  poflit,  repugnantcfciliceclegccon^ 
ucntionis,  cui  omnimodoftandum  eft  cilm  abiniciofiiicinfta  ,  idqucnon 
(bli\mcarationc,  qubd  ad  tempusconccUapoll  ccmpos  h.  contrariofcnfa 
prohibita  cenfeacur,  {edcx  nacura&:  praecjla  poteftate  tenipori$lim;tati, 
vtloquitiir  Andr.Tiraq.  DeretrA^.conuent.^.x.glof.i.k  te/tempr.mtm.^o.^oi 
Baldumin  l.ehferHore.^.prefictfci.D .de  offic.Pfoconf.perl.ftcut  tn  f.C.depr^cfcr, 
^o.vel j^o.4fmar.l.fivniu  X7.$.i.  D.de paH.l.e.x fMo  4}.f  ire  <juiro.D.de  tul^, 
(^pupill.fkhftit.Ex  quo  mfcrant  iHi  hanc  candcm  adicdhe  diei  vim  cdc,  tiim 
edam  cum  argmnentum  k  contrario  fenfn  proccdcrc  non  pollct ,  vt  puta,in-  - 
quiunt,in ftacutofa<£loadcorredionem  inris  communis.    A  icb  vcnecfa- 
uor  tibertads  conctana  (encentiam  poflic inducere ,  Iiccc  ncmo  ignorec  mul- 
f a  in  fauorem  libertatis cotra  iuris  rationS  vel  cofticuta  elTc,  vel  reccpca.  Ni 
ii  lcruo  relicla  lit  libertas  Tub  conditionc  racionum  incra  certum  tCpusrcd- 
dcndarum,&  pctipfum  fteteritquominus  intra  prifcripta  tempora  parue- 
ric  conditioni,  non  poteft  ad  hbcrtatcm  poftea  peruenire  ,  tametfi  rationes 
fcddcrc  fit  paracus,/.Tfc4*f  ^ii§.mtra  certatempora.ty.  de  fideic.lth.hcw.  l  ^uod 
auterfi  6.§.vxeri.  D.de  dottMt.^t.vir^v.tor.    Sicnficimus ,  fententiapct 
arbitric?m  dida,  fi  arbitct  dari  quid  iullerit,nec  tamcrt  cempus  praeftitueric, 
inclfc^oddam  modicu  tcpiu,intta  quod  fatisfierf  pofHt  ad  euitandam  pce* 
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iu,iii(iia  ctepecic  adtterrari)  iBcercire,i^d  inU4  ceicu^ciuus  daii  arbicetiuP 
fai^Wiec  d^iuii)  cn(,licec  p.oltea  oB^idtur,accai)>eii  reiml^v.nimiiVam  pccn^ 
^comp.umiili  noncu-inclcere,quouiani  fempcr  venieliintiaidcenipusda- 
tuainonelle/fMi^  iamenu.  alias/^  cum  dies.^.vU.cutn  4if4aifkj/e^^.D.dt 
recept.^Ht  arifiir.i^aod  vcK]ueica  accipieduinelt  ,euamli  nihiliiuerdca^^o- 
ris,vc  did-erac  cafus  h.c  quo  dics  ceria  adicdaell  ab  iIlo,quo  nulla.  Nhti 
ncc  qaxri  lolec  a  inceriic  llipulatoris  cuni  agicur  ad  ^xrnam  iflipuLuio  i^a 
^Z.^.aUeri.D.deverb.obl$gat.Q^\\x.h  muuis  igitur  cnt  pcrmictcndumveii- 
dicoriquii  .craccrcumpr^*icnpL(imque  cempus  rcdimere  debuic,vt  poftid 
tempusrcdimat.cum  iani  empcoris  cGcpcrtc  intcceile?  Aa  non  enim  ipliits 
quammaxitr.c  inteteit  vc  rcm  hat)cat  Ime  onerc  cetrouendendi,  vtque  a  per- 
ionah  illa  obhgacioae,qiia'  competit  ex  pado  dc  cctrouendcndO,jn  plenum 
hbcrctur?  Atqai  liberaretur  vliimoiHcucicempocismomciito,(iteinpusil- 
Uid  prorogari  nuUoinodo  poiTet.  Fit  ergo  ei  manifelle:  iniuria,  (\  concrafor- 
mamconuentionisiimitusnt  obbgatione  retineacurvel  minimo  tempohs, 
in(\a*;ti.Nani  ciim  hoc cafu  computanda  lijit  tempora  de  momenioui mo< 
nientum,vt&  alias plcruniquecuenit,putaii tradeturde in  integrum refti* 
tucioiie  minoru,  i.yi.mtNorHm  D.de ni$nor.iiv\\.3i  6t  iniuti.: cmptori  per  hu- 
iurnodi  prQ):ogat:oiiem  , quantumlibct  modicum  tempus  Hc quod  proro- 
gationccominctur,quanta  fierciiiin  longiflimum  diein  prorogatioindul- 
geretur.  Vtroqueenimcafuidem  eueiitt,vta  conuentioius  legeinuitoeo 
cuiusmaxim^  !ntcrel\di(ccdatur,& quod  inJignius  ell,emptori  quxiicum 
ius  ex  cotracliis  (bla Principi^volantace  igiioranti  eripiatur.Ex  quo spparet 
quam  longediueifa  ratio^  huiufmodi  rcicr]ptu,per  quj^  collituti  adredi- 
niendu  temporisprortigatioir.djf  atur,&:  eutu  qux  niiiens  dcbitoribus  c6- 
cedi  foletadditlerenda  iplutionjsduntaxac  cxaaK>n6,quasliteras  motau>- 
riaspragmatic!  appcIiant,nortri  Itttres  /^rf^y^i/^vuigodicunt.His  enim,non 
hocagitur  vcdecicdiioris  lurequicqaadeuahatuijfed  untum  vt  debiton 
quitainciio(<)luercr.eqaeat  iongior  dubitaao  deturadcon9uirendam& 
expiicanda  pccuiiia,quje  res  dcbitori  perc6Dioda,creditori  veiononJtada- 
mnpraelt,pra?fertim  cum  eius  c6poris  quo  impeditur  exa£tio,vfuiar  prarfti- 
ila.*  ljiit,vtcreditor  omnimodo  indemnisfeructur.Etratiocll  quoniahocca 
Tu  t6pusnonlimitanddP&:  finicndar  obhgationis,(ed  foiutionis  tantum  ditfe 
renda:  cauraadiedum  proponitur.Quod  cuui  lic,n6  poieft  lapfusdiei  indu- 
ccreliberacio:  ty^  faceiequominuspoftd/6  peci  pofHc  quod  dcbuufuitin 
d}$*quinpou;iS  vttanton  agisdebeaturquod  lani  antc  lolui  dcbuit,i)ecdu 
roiutu  eft  ex  traditionc  Bart.  id  l.eufn (jni tta 56.$^  ^ni ita  fitpHlatjer \.Dt  1*^» 
oifligj^Qi  l.ft  mandatoTitij^.^  PauiMjreifondtt  dn^dteilo.D.mand.Mioqiii 
ipora&  fruftratiodebttoiiseiprodeifet  adu)d*icenda  liberation6,quo<i 
furdj/Iiinum  fane  ellct.  £6que  pcrtinet  quod  pro  iftis  moraLoriis  iitcrjj ti»c- 
dis^vulg^  ladtari  foler,noii  auffcrti  id  quod  djftcn,ur,yc  Rebutf.pra-ietacur  m 
tia<iiatu  A\o  De  liter.dtlatonisy^x.  m  m  propoiito^fi  venditotipoft  elapfaredi- 
lacndi  ccinporaiuspctend«redempti9ius^x^c(ci;.pto  (iipcicflei,  non  i*'* 
iuscmptorisdift"errecur,quamei  auft"err€tur,ius  fciiicct  IjbcrationisiquS/o- 
lus  t^povislapfi^s  induciuNam  ii  quisobnc».c^quod  quidi  noi?is  aliquando 
obiiciebat,penipus  non  cite  modu  roilendac^^ligationis,  vtneciiidoceJt<l* 
tiki.oifligationHmfere  ^'§,piacet..D.deoh/tg.c^^.hUC^ov4€ndum.fSt  qu^^ 
ragnaaticin5anira3duectunc.n6canitcpof/eqiwo?S3^  Coucntione  Hiihjo- 
Iigation^  qur  116  iiili  a!l  tempus  cttoitafiicracA  rurfum  obligaCJoiie 
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<!e  qna  traftannis  toncJiuonalcm  cllc,non  puram,cond)tionem  vct6  Cic  c6- 
cepiam  dle ,  vc  folo  cempons  lapfu  dcficctc  cani  nc  nccede  ,quia tempus  in 
conditionc  politum  cll  non  aliam  ob  caulam ,  qu im  vti  i  e  poll  ccmpu$in> 
plcriatic  exilccreconditioponic.  Cilm  cnim  vci.ditJo  Hcla  ell  fiibpadlode 
retrouciidendojCor.lUtdominiumrci  ve.  djcx  accjuilicum  elle  eirpt.ori  ,  & 
qaidennion  (ol  Im  plcno  lurc  ,  (cd  etiam  irrcuocabiliccr,  vcanobisdifpu- 
tatum &  probacuni  clt  DeeMd.u.  Er,y.    Nrc ad  aliud  prodcirc padbum  veni- 
dicori,quam  vc  obhgatom  habcat  cmptorcm  ad  rctrouerdciidum,  oblu»ar6 
-inqiiam,rube*conditione  li  venditorredimere  volet,  pr^ciumque  a  lc  ac'- 
^cpcuin  rwHlderc  toni  cfteOu  mtra  id  rempUs  quo  ipctcndtf  n  agisquam  fa- 
-crendjr  retrouendition.  pixlticucum  ^uit.    Poir^conditioriaf  uniliipubtio- 

^  num  omnium  ca  nauira  cltjVtqtiamuis  ex  prarfenti  ccmpore  vircs  acupjant 
-quodad  inducendum  illuuvinculum  cx  quofic  nelicm  poccrta  e  promif- 
loiis  vc  quandoquc  cxiltcr.ce  conditione  iion  tercauir ,  /.  ^nt  balneiim  9.  D. 
•^fmi  tonor.tn pign .hab  l .fi  filiusfamth^j  j6.De  ^eHf  ohlig.  Jtc  quod  ad  lus  tras- 
-tnimojJii,/.»  cut  41  D.eU  obUg.cir  ^O-^-     condutonalt  Infiit.  de  verh.ohh^aK 
mulla  tamencx  liscafcaturobljgatioantecoi.dicionjicuci.tum  ,  cuiuslli- 
Jicetpropriumdl  vtfurpe.idatvS:  impcdiat  natiuicaccm  obl-^ationis  ,  nec 
itniniis  in  ftipulacionibus  6c  concrad.bus  >  quam  in  kg.  t:s ,  vc  lcriplimus  itb. 
\^.ConteS.cap.G  <*r  T.ex  l.cederw  dtem.  21).  Deverb  //^'>//aiii(Ijueinnumens 
mirisiocis.  Proindc li paciacur  vcdicoriabi  ccmpoiaii#craquacconditioijcm 
tiniplcrcdebuic,idelt  pretium  reddcrc,  ant  raltem  offccrc  ad  extorquendam 
-TectouenditionerrHr.ori  tam  ti.utur  tcmpore  obl  gacio ,  quum  nata  numqui 
-fuirte  ii  teiligicur  i  quja  ficuti  exiltcns  quanticKumqe  ccd.cio  llipulacionis 
facit  vtltipiilacio  jbiniciopura  Fuillc  cxiltimctur  ,  iia  deficiens  efticic  vc 
nuUa  vnquam  rtipulacio  incerpolica  ,  nuliusconcradus  inicusclle  videatur. 
•EcconfcqLicnter  faccndum  cltheri  nullomodo  potle  v(  huiulmodi  obliga- 
-tio  refaiptoPrincipJsprorogecur  ,  nonmagisquam  ll  nulla  omnirocnct. 
•jQuo  tamen  cafu  nemo  diccrct ,  prdrog.iri  pt^llb  kI  quod  non  cllcc ,  quia  exi- 
-fte*equivl  necellc eft  vc llc  procogabile,  ci\m  noncntisnuIl;enntqualitatcj. 
Et  fai li  propu\s&  fubtiinjs  intaeare  ,  prorocatio h^  quam  pragmaiid 
-Pedcmontani  induxcrunc(ncquec  u  enim  apuu  nollioserror  hicinualuir, 
ncq>  vt  fpcraremc  ScRatus  noUri  xquitas&  autoritasiubct ,  vrqua  mualef- 
cet )  nd ta obligaiion^  ipfa  rcfpiCit^obiigationiscondition^.lnquo  illietii 
errat  qui  alioq»iinnd  malc  oblcruat  aliud  elle,vt  ladixim',  li  ad  fim6da&:  li- 
mitada  obl  gationc,  aliud  li  addirtier^da  ducaxat  folutionf  dies  adiiciacur. 
Et  illi  magis  qui  quilbonc  hac  in  caveiitin  pucSc ,  vcru  Principi  liccac  obii- 
gationi  ccrto  tcporc  Umitatd  in  logiu»  tCpusixtendere,  verfacur  naque  in  co 
potius,An  obligadonemqiiac  ned  vlla  eft,ncc  vlla  vnquam  txiiflc  mtcliigctur, 
po(Iit  Ptinceps  inducerc  infcio  adv6w]ue  inuiro  co  ,  qui  cft  obligandus.  Ex 
quo  apparet  quam  liiftulta  &  ridicula.Qui.s  enmi  cam  Principi  potcftacc  tri 
i>uatj  vtexmniloaliquidtaciatjVtciquod  non  cft,qualicatem  tnbuat  ,  de 

''  niquc  vt  obligadonem  inducatcxcoi.traduljnc  contraii^u  ,  m^b  aducillis 
•fenni  leg(imqucc6cra£bus?  Hasc  vctdtotabfurdaiomnia  ex  Cagnoii  crro- 

♦  «re conieqnctia  heti  prot>oexeoqu0d  ncmfolu  canditionalis  ftipulatioaut 
•pcoimnjoiiucpet  ftipulai}oncm,nue  perpadtiuin  mica  ,  mhilclt  ancc  ini- 
pletam  condidonem,tcd.6c  coiiditioipia  mhilclladicipotdl.,  neque  quan- 
diu  pendct,ncque  poiteaquauQ  excitit  autdetccit.>Wa  quandiu  pendccqnid 
aliud  condiuo  cft  quam  priuauo  ^ vt  ita  dicam ,  obligauoni^ ,  id  cft  cHiciens 
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ive  ubligaiio  vlb  lit  quar  alioquin  &aliqiu  eilei  &pma  f  Piiuacio  autcu} 
^uKialiadeltquaw  aihihPoUcaveroquam  cxiiciccondixiD  ,  adushabctiir 
.pcopuro  >  nec  vUaviiquam  con<iiuoueiurpcnrusincel]i^iiur,/.^0/f9rii.D. 
^utponorjnptgnor.hah.iicatcxcoi^^i^^^oli  condiiio  dekceric  ,adus  habe- 
cur  pio  non  adVu,  jtactum  pro  inle^o.  Acqui  condiuonis  incelle^us  Dullus 
nili  quatcnus  vel  pendcc,  vel  cxutit,  veldeiecK.   Onjni  ergocafu  condi- 
sio  iiihil  c{\,\\  luhil  elt.Eigo  non  pn  rogabil2S,quia,vc  lain  dixi,quod  non  efl, 
jpnocogabile  elW ,  aucaho  mudo  quahcer  fciiaberenon  pocelL  Sed&  obfec- 
aiandumulljitaconcepultipuiationcaut  pado  de  ictrouendendo  ,  cjuomo- 
doconcipi  rolet,  ii  vcnditor  intra  bieaniutn  vcntlitionis  prctium  eniptoii 
lellicucc ,  a«.  ie^^ioiiem  ccrti  ccmporisnon  percinccc  zd  fubilanuam  obiiga- 
rioni$,n:c1  ad  hxmam  ir.ciinrecam  ck:  TublU  cialcm  conditionis  ,  liqua  ciui 
jei  qax  niKil  lufi  pnuatio  elt^fubltanua  inccliigi  potelt.  Etlienim  di^tcec- 
Cadies^coudicio  }c  ,  iiobiigauoindicm  ccicom  mica  proponatur,niiulta- 
inen  prohibec  condiuom  cerc^m  djcm  in£eri ,  qux  conuiuoms  partem  con- 
fticuac,  eiulque  vim  &c  nacuram  (eqnacuc.  Ciim  autem  ceruOimi  luris  litc6* 
ditionum  omnium  eam  naturam  elle vc  linc  indiuidux,  i.CMt fuftdMj  ^6.  Lt 
condic.(fr  demonftr. \ic^\ic  in  forma  fpccifica  impieriiiebcanc ,  quomodono- 
ftri  ioc]uunturcx /.^Mi^rrr^i  ^^. ^ A^amHj ^^.eod.  DicoBevi  non  poile,vt 
cempusilludimnruitetuc,  quomodoadiniirapcoro^auoncimmucari  Dcaf- 
Je cil,quin alia conditio fit  ,  ncnumerotantiim,iedeciam(pcciedif)^cns 
.abiilaquamconuencroni  in(cccam  concrahentes  volucrunt.  Alia  namque 
tliondiciohsecclt ,  iiinuabiennium  venditor  rcciimecc&  precium  rdboK' 
.ce  volec,aliai\<cc,(]  iiitra  ccicnnium,quemadiuodu  ahud  bicnnij  tipuseft,a- 
liud  iricnnij ,  nec  inbiennio  crienniu  continecur.  Atqui  nemo  dixericobii* 
gationu  condiuoncs  qux  cutrahentibus femel  placueiint  abaliisquamab 
iis  ipfis  immutari  polIc,nec  poceft  quicqua  excogitari ,  fingive  abHirdius qui  - 
.vt  iis  n6  /biumignoranubus ,  fed  etia  inuitisca  rcs  atl>icuo&  poCeftauPrin- 
^ipispermillacxiftimetur.Nam  iiisquinonnihfub  coditioncobl^atuinie 
voluiCynuilomodocreditureileobiigatus  qaaudiu  coditio  pendet ,  miiiu- 
•itenus  vt  facere  no  poflic  ne  quandocumque  cxil^ence  codicioue  obiiganis 
icpcriacur>quanto  luinus  fcscudu  cll  vt  ab  aho  &  fub  aha  cundicionc  obii- 
gctur?FateorpollePrincipcni  fuprcmum  quilegis  coi>denda:  pioteliaic  lu« 
beacinduccrc  obhgauones,&  efiicerc  vc  ceitisde  cau(is  obligemur ,  QU>- 
i>usahoquin6obhgarcmur.Sedncgopoireeum  facere  vt  ex  c6tra^  ooii- 
.^«(ucisquin6comvaxjc,  autvccontra  ^Qrm^conuencionis  orligcuir  ciuis 
ex  c6cra£tkiaucpa<S^ocondictonah  iub  aha  cocdicione  quamfubquaobii- 
«^areievoluic.  Pcrindecnimciladiquis  dicecet  in  l^ncipis  cllc  potdiate, 
.iacerevccpipromifKSemproniocencumiiibeacondicioiie  ,  SinauisexA- 
iiaveneritjobhgecurfubillajSiTitittsCorifuif^duserit.  Quod  vuquc  Don 
minns  difHciijC  vidcn  dct>eat ,  quam  vt  cx ilipuiatu  obligacus  intcliicatuf 
oui  nihilomninopromific.  Vcruinenim  eft  nihii  omnino  promilmm  c& 
iub  ea  condicionc,  Si  Tiiius  Co^^^uifaduseric ,  hc^c  promilfum  fic  fub  ill^» 
5i  paois  ex  Afia  veneric.  Simihccr  jgiuir  diccndum  eft  nimismagnair.  fieriin- 
ei  qui  promiiic  fe  recroucndicuium  fubea  c6ditione ,  fitntra  hunmf* 
-vtnditor redmme yOrni^Tfkft^e reRumere vlei ,  (i  refcripco  Principis condioo 
immucetur,6cprooienni}  t£por«dc  quo  c6uenit,trienniiunfub{tkuatur,dc 

ii|uo  luhil  fuit  cogitatti,Neqi  fani  hoc  facii|u<«ft,  quam  vt  rcfaipto  Pnr-^j- 

pisO' 
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^ECAD.  XXV.  ERROR  I. 
|m  obLgetur  emptoc  ad  recroiieDdendu  intca  cerca  t6pora>qui  merat  iiulla 
.padltoiie  fubiec^a  De  recroueiKleudo.quod  camen  qui  ex  pragmaticis  dixe- 
xic,nemo  hucufque  cam  ilolidus  faic.Vcroque  cmm  cafu  pcrinde  abfurdum 
jiiudinducjcurvcex  concraifVu  obltgecurempcor  aiicer  quam  ip(c  concra- 
zenc,&coi:a^  quam  obI'gari  volueric  concrahendo.Scioplacereinccrprc- 
.tibu5valgaribus,jn  qiuciiione  lUa  de  qaa  Icparacim  nobiscracVandum  eritj 
j^ii  Princeps  lus  alcen  quxficumauficrieponic,  dilbi  guendum  eilcjvcrum 
ius  lilud quxacum  iic ex  jure  nacuraii  auc  gencium,an  ex  ciu  ili duntaxat,  vc 
■.«juodcx  lure  nturah  aucgenciumfuic  acquihcum,  vcpuca  ex  concra£hi  auf- 
Jvrsc  non  pofHc  niiide  plemtudine  poce(lacis,&  ita  demum  fi  pubiica  vcili- 
.t^icahcciruadeacihoceciam  addendo,  vc  indcmnis  omnimodor;:ruccur  a 
-Pcincipc  is  cuius  iuci  dcroeacuc.  Qijod  vcc6  exiurc  ciuihacquincumeil, 
^ucapcr  vfucapioncm,pcr  fci.cenciam  alioivc  ^€t\is .  limilcs&  ciuilt^s  aufi-cc- 
jrcproacbitrioPcinccps  poOic,canquam  qui fupra ius  ciuilc  ficconfticucus. 
.&c  cuim  nollri  ccacbnc  ad  l^vlt.C.jicontra  tus  velvtUtt.piU^licScd  prxccr  id 
.quodrcccncioribucd:. pohcjohbusintcrprcubus  lorg^  aluer  viiumeft  ,  cx 
w^busnoiinuiii  noiiinfav.cc^  picnitudincm  lUam  pucedaus  plenicudinem 
.t^nipclUcis dLYcrunt ,  nuiiam  m  bono  Principc poccdacis  ordinarix  nuc  po- 
;ti(ls oidinacx  Sc  abfolucar  dificrcnciam  agnofccnccs,  inccr  quos  Dyd.  Couar. 
Mh.yvMr,refilHi.cap.CJtHm.%JS)C  Arius  Pincil.ad/.i.C.^f  refcmd.vend.  Mul- 
^um  inccccilanquisdjcac  ,  pccraiccendum  elle  Principi  vcdominium  alij 
^uzlicum  proarbiccioauffccac ,  an  vccohoc  cuam  Pcincipis  poccftaucri- 
jbuamos,  vc  cum  qui  non  cil  obUgacus ,  obligcc  canquam  cx  contradu ,  ciim 
fHuUus  concraclus  inccrpo/itus  eil ,  auc  ciun  aliaconcra^his  lcx  auc  condicio 
:fuiCj:]^um  fub  qua  Pcinceps  obliga^i  vulc  cum,  qui  conccaxic.  Prius  admicci 
t£icjhils  pocclt,e<)pra:ccxcuqu6domniaquac  funcin  Principisterritorio  ,  i- 
^piiusPnncipiscire  cxillimancur.  Dc  quibus  ide6  poflccum  pro  iibjco  dif- 
i|)oncre,iiminuiiKquum,certcpolIibjle  clt.  Tamccfi  Scncca  veibum  iliud 
#oig  ue  Qmnwt  /uni  Cdfirts^HA  inccrpreucus  fic,vc  omnia  finc  Cxfari  s  in^pe- 
no  |i()n  dominio.  AcpolUriusadmiccinuUomodoppccil  ,  quoniam  obiiga- 
tio  ex  concra(5^u  nulia  cil,  cum  aut  nullomodo  auc  aUccr  falccm  concradhim 
Juic,quam  fub  qua  condicione  obligacionem  confticucrc  princcps  vclic.  Si- 
jquidcmprius  cit  vcobljgacioaliqua  lic ,  quam  vc  Principi  iicerc  poffic  de  ca 
;pco  arbiujo  d>fponerc ,  iicuc  ncc  inPriucipis  poceftare  eft  vc  vci  dominium 
•ici  aiicuius  autlcrac  ci ,  qui  non  habec ,  vel  cius  rei  qux  in  rcrum  nacnra  non 
ijl  dominium,  alicui  criijuac.  ifquc  pKCcipuus  cerc^  Cagnoii  crror  fuic ,  quhd 
lexiilimauic ,  Pcmcipc  pcorogancc  tcmpus  condicioius ,  Cub  qua  cmpcor  obli- 
^acuscft  adrccrouendendum,nuilumaliudcmpcoriprziudjcium  neri  ,  ni/i 
qu6d  irreuocabilis  acquiligo  dominij  quamcx  laplu  ccmporis  conuentio-^ 
jnaluempcoc  fpcrace  potcrac,in  longius  ccmpus  djfircracur.quafi  rcs  quae  vcn- 
4icacft{ub  paiftodc  recrouendcndo  nonpcuis  cmpcori  plenoiurc&  irrc- 
uocabiiicer  acquilica  vidcri  dct>cac ,  qu^m  c^pus  iliud  przcericric  inrra  qucd 
xecrouendiuo  peci  poflic.  Vndc  liiud  cft  ,  quod  ncc  aiiccr  huiufmodi  proro- 
^ationem  ex  rcfcripco  Principis  admiccendam  cile  vulc,  quam  fi  tcmpus  c6- ' 
uentionale  nondum  clapfiim  fic,  negrauenimis  damnuminfljgacui  cmpco- 
xi}Cui  ex  iullo  concra^u  lam  icrcuocabiiitcc  fucric  res  acquifica.  Ac  nos  iu 
fuperioribuf  docuimus,  quod  vcnflimum  eft,pai^um  dcrccrouendcndo ,  li- 
c^c  in ipfa  vendiciotK  intcrpoiiciun,  nihil  habcrccommunc  cum  acquilicio- 
nedomitiij,necobiWequ(>auausduixauium  ceivcndica:  perindcplcnoia- 
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rcacirreuocabjlicerompton  quarlicum  videri  dcbcat,acfi  padkum nullum 
incci».e(Jillcc,  Deniqne  ex  padoderecrouendendonihilnilipcrronalenio- 
b!*gacionem  nafci A'  quidem  condicioralem  5i  vendttorintrM dtfimrnm  tem 
pHS  rem  reA  men predMm<jue  refiitntre  volet,6c  confcquenter  nullam,  li  con- 
ditio  illa  numquam  implcacur ,  N-endicorc  intra  conftiiutum  tempus  prc- 
cium  non  orterctitc,tamecli  vel  pnmo,  (i  voles  poft  vltjmam  diem  momcn- 
toorterreparacus  lic  Quodcamica  lit,  ctiam  ex  ipllus  Cagnoli  conhrfllo. 
nefif  conlequcns,  noncllcp^rrmictendum  vc  dominiumquod  irrciiocabi- 
litercmpcoci  acquilicum  fuic,  inuitoeipcv  rcfcriptum  Principis  auficratur: 
lUud  vct6  mulco  mm  is,de  quo  Cagnolus  non  cogttauit,  vtoblieationiscd- 
dicto  immucecur,vJc  qui  non  nili  fub  hac  condiCio.ie  oblieari  voluit,  Si  vtn^ 
dttor  tntra  hen/tsMm  redimere  rem  T/«/r/,obligetur  fub  iih/itntrd  trienniumEK 
ver6uCag  iolusl-acctur,quod  6c  veriflimum  cft,non  polle  fieri  prorogatio- 
nem  eo  cafu  quo  tempus  conuentioralc  lam  tocum  prarceneric, quod  co ca- 
fanihil  fupcilicquod  pioiogaripofl[ic,liccc  vel  minimum  tempons  mo- 
mcncum  (uperelle  fufficiac,vc  polt  ahos  cradit  Andr.Tiraq-,  DeretraCl.  ctnA 
uent.i.i.gloff.j.in  wczhofertmtfnreferes.num  2\.(^  ^i.cxifed  fimanente^.D.elt'^ 
precarJ.cum jponfui  i2.§.vltim.  D.  de pubfictAn.  tn  rem  att.CMp.confutuit.Extr. 
deo^c.deUg.  i£qu^  faceuv^um  eft  non  poirc  dici  prorogacioncm ,  cum  vnus 
ftacuicterminum,£caliusprorogat,  fedciimidcm  ftatuic  6c  prorogat ,  w 
qjic  Baldus  ad  Lfiate  .C.-j.de paSl.tnt.emp.&  vendtt.  Eius  namquccft  proro- 
garcqui  primus  confticuic,  non  alccrius  ,  alioqui  reformaciofic  dcftrudio 
cor.craausdicendacft.non  pror6gacio,vcidem  Bald.Ioquicur  ad/.^rwfr^/^- 
ter.C.  de  epifc.  &  cleric.Usim  6c  intcrprctcs  omnes  fatcntur  prorogationem 
nullam  fieri  polfe  nificumeadem  folcnnitarc,  vt  fupradido  loco  tradat 
Tiraq.  wwOT.^6.nec  nifiprorogantibuscam,fiquafaiaa  lit,  noccrecx  l.ficum 
Hermes  7.  C.de  locatJ.ttem  ^Hxrtfur  15.$.^«*  irnpleto  D.eodXdcm  Tiraq.  ibicia. 

Quomodo  igitur  ficf  poccft  vt  cempus  ab  empcorcconfticutum , 
Prnicipe  prorogccur Auc  vt  ca  proroeatio  folius  Piincipis  impcrio  hifta 
no:eac cmpcori.non  folum  ignoranci,  lcd eciam  inuico?  Acccdit  •quod  ljc8t 
dici  foleac  tempusprorogatum  dumnHxJoante  fincm  pr!oiis,idcm  tempus 
clfj  cum  pnore.id  tamen  non  vcr^  &  propric  diciiur,  led  in  proprc,  abu/i- 
uc  &  fidc,vi  ex  Cyni,Bartoli,5c  aliorum  lcntent.a  concluditT^raq.  dtH.glo. 
7.»«w.30.vbiexhocinfirrc  ftacutum  quod  h  quicur.  e  tcmpofead  rcdurg 
dum  conceiro  in  ipfo  contraOu  auc  dic  fequcnu,debcrc  incdhgihaud  du- 
bicdcprimoiUoicmporc  conceiroeodie  auc  fcquenti,  non  dcprorogaco,'* 
quia  in  ftacucis  vcrba  omnia propri^,  ron  abufiuc  &  ^Ck^  iunc  accipienda* 
Qals  ergo  paciacur  conuencioncm  dciurcredimeiidi  incra  ccrtum  tcmpujrf. 
cam  tccipere  interpretauoncm,vt  perinde  locum  habcac  in  ccn-.porc,  non 
conciahcncibus,fcdab  ipfoPrii^cipc  pr6rogato,  li  tAmcnca  prorogaiiod^ 
ccnda  cft,  vt  iam  diximus  Dicat  ahquis,  negaii  non  polfe,  quin  t%  laplu  tc- 
porisincraquod  vendicorrcdimcrepocuic  ncc  rcdcmit,  iu$  aliquod  acq^ 
racnrcmpcori,  lus,  inquam,ll  non  doinimj,  falcem  liberationis,  cumeote 
porc elapfo  fucurum  lic,  vc  millonAodo  lit  obligatus, qui  in  eum  vfque  die 
oblf^itit^  func  falrem  fubconditio»  c,  idc6qneminnseUemirandum,quod 
antc^iuscmpcori  qtixlicum  Princcps  prorngcc  tenipu«  redimendi.ldcnjra 
cft,quodCagnolus  crtcriquenon  fubtihorespragmatici  tradant,  fiiciljds 
cefcriptoPiincipistolli  poirciusquarrcndu  quam qu^fuQ.  Sed  refpondejiH 
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<ium  eft,  imbvccori  bc><c&:  fubuliter  uuucausynihilprorfusiunsacqairi 
^iu^coii  €X  eo  cempoiislapfujiiequidcm  libcracioncm;quia]iberauoin  ne- 
ccllacium  antecedciis  Tupponic  obligacioncm:obli^atio  auccm  ,  vt  lan^  mo- 
tiuimus>nullae(leiusqui  nihil  proimlic  (bbcondiuonc  qux}K)llea  de- 
£ciac.  Siquidcm  non  Cic  loquimur,vt  dicamus  ex  dcfedu  co.idicionis  cxcm- 
gni  obligacioncm  (quomoio  enim  cxcingui  poflec  obligatio,  qua:  numquam 
hullec  naca/*)  lcd  cainefccce  UipuJacionem  condiuonalcm ,  qux  in  eo  fuerac 
vcobligacioncm  producerc  potuitret  li  conditio  exticilfcc.  Separamus  ftipu- 
ladonem  ab  obligauoue  cauquam  cau^am  ab  e^dlu.  Scipulacio  conuiciona 
lis ,  vcra (lipulacio  eft ,  obligacio  conditionaljs nuUa  obligacioell.  Conditio 
impedic  natiiucacem  obl  gationis  quandiu  pendec,  non  impedic  vircs  Itipu- 
lacionis,quominas  valcac,  cx  quo  dic  inccrpoiica  dl-.fcd  li  poltca  dcficiac,  ta- 
cit  vc  euaiicfcac  ftipulatio,  id  elb,  vt  pciinde  liabcacur  acfi  nulla  vnquam  in- 
cerpotita  fui(lec ,  quo  camcn  cafu,id  cft  nulla  promiflionc  fada ,  fiue  pcr  lli- 
puiacior.cm ,  (iuc  per  pa<Slum  in  ipfa  vendiuone  adhibicum  ( nihil  enim  hac 
parte  rcfcf c)non  poilec  dici  vllam  extitiile  v>iquam  obhgationem,a  qua.em- 
ptor  per  lapfum  cemporis  videri  debercc  liberatus.  Amplius  dico,non  fblum 
iiihil  lans  aLquiricmpcori ,  qui  incricercum  cempus  rctrouendcre  fub con- 
ditioncptomiferai  fivendicorid  ccmpus  labipaniisfit,necobid  ficri  cm- 
pcorc  locuplctiorem,  fcd  ncquc  paupc liorem  hcri  venditorcm,  quauis  omit- 
tat  occalionem  acqaircndi,/.^«oi autem  6.  in princip.  verf.vndefi^Mts.D. 
^H4t  infiaMd.credtt.1^2  cCivn  is  rc  fuam  vendcndolicct  fubicdo pa(^o,  aut  fti- 
pulationt  Deretroacndcndo,dominiu  rci  fux  alicnaueritin  folidum  &jrrc- 
uocabiliter ,  vc  fuo  loco  probaujmus ,  ncc  aliud  iusexpad^o  aut ftipulationc 
dcretrouendcndonancikatttr.nifi  vt  impleta  quandocumq  conditionc  pof- 
fithabcre  ex  pado  aut  exftipulaiu  aftiongjapparccex  fubfecutodefedu  c6- 
djtionis nihilaliud  cucnire  ,nifivtdi.Minathabcrepofleadhon6,n6quam  a- 
liquando  ia  habucnt ,  fed  qua  habitut  us  fuiflet  fi  condition^  in  poieliate  fua- 
politam  vltrb  impleuiflct.Quod  cilm  ita  fit,quid,obfccro,eft,  quod  Prii  ceps 
refcvipto  prorogare  pofllt  fi  cam  cx  partc  venditoris ,  quam  ex  partc  cmpto- 
risobligatioillacoaicionalisquJECxftipulacionevel  pa<ao  de  tec  ouenden-^ 
ao  inJuatucnihil  prorfus  cft?  Ac,  inquiejjtanc^  minor  igicur  fic  inmria  env> 
ptiiri  pct  eiufmodi  prorogacione.lmb,ii^quim,r3ntb  maior,  quanto  plenior 
cft  acquifitiodominij  in  emptorcm  tranflati  pervenditione.  Si  euim  res  cm- 
pta ,  liccc  fub  pafto  de  retroucn.^endo  vfque  ade6  pler.o  iure emptori  acqui-* 
ilta  intcUigitur,  &  irrcuocabilitcr ,  vt  cx  lapfu  t^poris  quod  ad  rcdimendum 
iiieratconftitutu,nihil  prxtcrca  iuris  ei acquiratur,  nifiquod dcfinitpolfc 
obligari  deca  rc  r.unqua  rettouendcnda,an  n6apcrtifi[ima&  maximaei  fiat 
iniiiria/iignoras,ade6q.inuitusin  cu  ftatu  dcdurat,  vtpcrinde  poflit  adhuc 
obligari  fub  coditione  eoa  poft  defc{kk  c6dition6,acfi  coditio  nunquam  de- 
fccifet?  Hunc.n.  rcfciipti  pnncipalis  tfie&u  ellc  necelle  eft,  aut  prorfus  nul-: 
lu.  '  ...-r..-j. 

tnidi 


w,,.i^,.w...,...v-., — 7 q^-  .    w     ,    -         ,  ,  , 

<!u  fufficcret  prior  illa ratio  a tiobis  .illata  ,  q,  in  propolua  fpecic  nihiHit  qd 
^rbgaci  qucat,  neq-,  obligatiocodilionalisquj:  hoc  ipfo     c6d:tioi:al  s  - 
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nullacft/icquc  condicio,  quia  nihil  cft,ncc  deniauccempuf  ipfum  in  con* 
ucncioue  adiedum,quia  non  obligacionis  lus  le^^rcicjfcd  qualicatem  con^ 
diciomsjcumquccondicionispaisqoardam  lic,  nonpoteft  non  codem  iurt 
ccnfcri  quo  &  condicio  ipfa,  qux  cancum  abdl  vc  ccmpc«:is  adicdbone  fiat^ 
quod  icadiXvrim,prorogabjli6r,  vc  d  concrario  fiac  uncb  magis  rpecifica,fic 
conlequcncer  magis  nidiuidua.niiniifque  commucabilis.  Scd  quid  plunbus 
in  har.c  rem  verbis  opus  eft?Tcxcus  eft  prolcncenda  noftra  aducrfusCagno» 
lum&  piagmacicos  manifdlifllmus^  d.l./i a  tey.CJe pMRjnt.empt.f^ven 
dit.  vbi  Koc  ipfum  quod  iios  dcfendimus  cam  apcrtc  difaciquc  fcriptuflt 
eft,vcno;i  pocueric  aperciils.  Legiscnim  verba  hxc  {antJtM  te comparMttt is 
cuius  memtmlfiyC^cofwemt  vtftintra  certum  tepus folHtaptens  data  cjnitttas» 
fit  res  ineptayremittt  hanc  conuentionem  refcrtpto  noftro  non  iute  petts.Scd  tam6 
quia  dc  illius  quoquelocifenccncia&  ledione  a  nonnullis  dubicaci  vidco, 
dicendum  dl  paullo  lacius,quid  nobis  vidcatui. 


ERROR  SECVNDVS. 
Ve  fententia    leSlione  \.C\  a  cc  7.C.  de  padanu 
empc.&  vepdic. 

late  coforamt  is,  cuitts  meminifH,  comeenii  vt  p  intra  certn 
tepus  foluta  fuerit  Aata  tjnantitas^t  res  ineptayremms  hanc  (vn 
uenttonem  refcrtpto  nofiro  non  iurefetislx  iquiunc  Imj.DiodeC 
8)C  Maximianus  in  Ifia  te  j.C.de  faElJnt.empt.^vedtt.W\A^ 
accipiturhxclexde  pa^  redimeixli,vc&  l.2^eodjit.(c\-i\im'- 
que  hunc  haberc  aeditur,vc  il  is,qui  rcm  fuam  vendidic,fub  padode  eain* 
Cra  biennium  rccrouendcnda,  peuc  rcdnpco  Principis  prorogari  fibi  facul- 
Cacem  redimendi,vt  qux  non  niii in  biennium  conceila  hicrac in  trienrium 
porrigatijr,  noii  fic  audiendus.  Ego  quod  aiunc  vtroque  loco  ua£lari  dc  pa" 
^o  cecroucndcndi  probarc  non  po{I'um.Aliud  cnim  padlum  eft  dc  rctroucn-' 
dendcahud  p^dum  dc  reftitucndo  rcm  venditam  pretio  viciflim  vcndi- 
tori  rcftituto,  dc  quo  m  «i/.i.Aliud  dcnique  padluni  illud  de  quo  in  hac  // 
M  te,vt  Ci  intra  certum  tempus  reddita  fuerit  dau  quantitas,  Cii  rcs  inempca ; 
qucmadmoduralatiiisanobjs  difpuutumeft  Decadeii.  Pa£bum  dcretro* 
uet^dcndo  nequc  fadt  rcm  inemptam  ip(b  iure,neQUC  habile  eft  ad  tr  ansfi^ 
r^ndum  dominium  ab  empcorc  in  vendicorcm,nih(ecuunon  folumrctro' 
ucnditiotie  fedetiamreuoiraditione  :Pa£bum  de  reftituendo  nonfacit  C" 
quidem  rem  iueippcam  ipfo  iurc,  fed  tamen  habile  cft  ad  reddendum  veil^ 
ditori  dominium  pcr  foiamrctrocradiQoncm,  nullaetiam  intcrccdcntc  rc' 
troucnditione.  Pa^um  \Qih  de  quo  m  d. Lfia  te, id eft  quo  id  agitur vt  left»* 
tuto  intra  ccrcum  cempus  pretio  rcs  hat  inipta,  c2tens  oronibus  maius  eft 
&  potcnuus,facitque  vt  rcs  v6dita  fic  infpu  ipfb  iurc,(i  mod6  intra  pwt^cri' 
ptu  cempus  prccium  rcfticuatur.Sic  cnim  fcrunt  vcrbacouentioniy  cx  qui- 
bus  fcmpcr  a:ftimandu  el\  quld  adum  fit,  &  confequcncer  quid  ratio  iuns 
iliadcac,  qaotiefcQqwoluntasoonccahenciu  iuris  autoritacc  adiuuatut.  Sca. 
lamcncjuod  dJ.fi ateXcti^tu  eftdc  padoperqdod  rcs  v6diu  fiacinSpta» 
id  ego  (idli  coccda  arqu^  probai^du  clfe  in  pa6to  dc  rcttoufidcndo,  vt  nihil, 
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^partiu  c6u6cionc  refcripcoPiincipisrcmJcti  pofiic  Eftcnim  padu  derc- 
troufdeiido  cac^  tauorabirms,  quicb  lognis  diAac  a  lege  comi(Tbria  ,  qua  iu 
vcdiaonibus  quoq*,  ia  olim  odiofain  fuillc  c6ftat  l.j^CTrultw  41.  D.  de  mtnor. 
Non  alia  racione,  quam  qubd  conrtitueiido  rem  mempcam*quae  re  verafuic 
empca.fiiaac  vc  vcnJicio  julla,  pcrFc<Sla,&:  inita  bona  hde ,  rolafui  T^zi\\  po- 
tdtacereroluacur.lmb,  vc  docuimusfuo  loco  , longc  odiolius  videii  dcbcc 
padum  illud,decjuoin4^./.yi  ,t]uam  lic  padhim  commiflbrium  ,de  quo 
in  l.Oimmtffont.Af.eod.tu.^  in  ttt.de  leg.commtJf,D.  Lcx  enim  comjllbna  vul 
gans  in  vendicionibus,  afiicJt  vcndicioncni,perfcdtam  quidem,  ied  nonduui 
rmplccam.Habct  namque  conditionem  illam,S/  vedittonis  ^ectum  tntrn  cer- 
tam  dtem ah  cmptore  folntnm non  m/.Ccrti  autem  iuriseft  non  priiis  omni  ex 
parce  implctum  dici  potlc  concractum  cmptionis&  venditionis,  quam  vcn- 
dicor  rem  cradideric,  adc6que  dommium  cranftulcridi  dominus  ex  poftta- 
£bofa<fbus,emptor  verb  prccium  cocum  perfoluciic  l.ex  emptow.l.fi  ^uts 
altenmm  ^6.D»de  aQion,empt.  At  in  Ipccic  d.I./i a  te ,  tra«f^acur  de  empcionc, 
oonfolum  pcrfc«5V3,quod  nc  nudo  conlcnfii,ftacim  atquc  dc  prccio  conuc- 
nic,(cd  eciam  implcca  pt r  cra.litioncm  rei  faftam  ex  parcc  venditons,  precii- 
que  lolutioncm  cx  p.irtc  emptoris.  Porrb  licut  diftialiils,  ica  mulcb  odioiius 
eft  refolui  ipib  iuic  vendjcioncm  qux  iam  implcta  fit  quam  fi  nondum  im- 
pleta  ellcc.Lc  camen  vtrumquc  fic  a^quc  faale  (bla  pa<5b  potellace  in  ipla  vc- 
dicione  adhibici,quia  cum  ncque  legibus,  neque  bonis  moribus  aducrfctur, 
cimque  legem  vcnditor  in  rei  fuar  cradicione  didtam  volueric,  non  aljter  v6- 
diturus,nequctraditurus,  haud  dubic  pa<f^um  leruandum  cft. l.vlt.C.eod.tit, 
De  p4^.int.empt.cr  z  endit.  Quod  aucem  verba  legis  de  huiufir.cdi  pacto  n6 
icmittendofic  Barcolus&:  cxcevi  incerpretanciir  poft  Accurfium  ,  vtqui  ex 
pa<5Vointracertum  tcmpus  pfccij  reftitutionem  ofierrc  debuit ,  audiri  non 
dcbeat,  fi  petac  a  Principe  vc  falua  habcac  in  longiustempusiedimendifa- 
cultacem,  ego  quam  maximc  probo.  lia  namquc pnma  lcgis xeihnfiate co- 
^i»r<i«r,oftcnduncapcrtiflime  rcfcriptum  hiificab  Impcratoribus  ad  prcccs 
vcnditoris,  cuius  porrb  intcrerac  no  vc  pa<^ium  prorfus  coUcrecur ,  pcr  quod 
resincmpca  ficridcbcrec  in  cafumprecij  rcfticuci ,  quod  in  perpccuum  po- 
tiiis  faluum  elle  voluifltc,  fed  vtdcrigore&afpericace  illiuspadi,  quo  re- 
ftitucndi  prccij  facuhas  anguftiori  temporc  coarftabacur ,  loonnihil  relaxa- 
retur.Qupmodo  autcm  nifi  prorogata  m  longius  ccmpus  ea  facultate.-^Quod 
h  quibuldam  clarifllmis,  licct  lurcconfultis,  mihique  amiciflimis,  non  ob- 
fcruacum,fccitvt  exjftimaucrint  corruptamclFclocihuius  le<^ihoncmin  ic- 
qucntibus  iis  vcrbis,^'?  iure  petis  leg€diuiK]ue  petit  pro petis.  Vt  lelaco  ver- 
bo  illo  adcmpcorcm  non  ad  vendicorcm,  fenfus  fic,audiri^pcorcm  no  dc- 
bcre  quircfcripco  Pnncipis  allequi  velic  vt  vendicoricripiatur  commodum 
pacii  quo  conucncrat  vti  reddito  intra  ccrtum  tcmpus  prccio  fundus  inem- 
ptus  conftituerccur.Qiia*  interpretacio  non  folum  ridiailos  facit  Imperato- 
rcs,  qui  dc  tam  ccrto  nullamque  prorfus  dubitandi  caufam  admictcncc  iure 
relpondcrintjtanquamadprccescmpcoris  cum  abipib  vendicore  confule- 
■entur,  (ed  cx  ipfiusctiam  lcgis  pofteriore  partc  conuincitur,in  qua  fic  (cri- 
ptu  e(i,Sed fi fe  fithtrahat^vt  inre  dominii  eandem  rem  retineat ,  denuniaturis 
dr  ohfignatioms  depo(ittonif<fue  remedio  contra fraudem  potes  iurt  tuo  confuUye. 
Inde  namqueconijci  poceft,  nihil  in  ca  Ipecie  petiifli?  cmptorem,  qiii  fc  \d- 
liccc  pei  fcaudem  fubtraiiebat ,  vc  noucxiftencc  cui  precium  reddi  poilcc 
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^pas  iliiKi  imnquoa  pr^c.s^  psBendum  etac  condicioni  n  fimdniineroptai 
ifienec, peceOBpcons  caUidicacem iticerim  elabecccur^poftrfibac ab Impen* 
cocibusprorogari  fibicenipuscondicionis»  eo  poo/uiniiQHVtcced&Kd^ 
coloceiullam  eile  petcioDcm  fuam  exiilimans,qQod  arquum  non  enetpni> 
oexcu  pkdi  illiusprzdiidamr.um  Ce  iencireex  fiaude  &  callidicace  empco* 
ris.SeJ  ncquehoc  cafu  pucarunt  Inipcratoresficri  rcfcripco  poilc,  vc  depa- 
iuc^  &  condicionc  quicquani  rcmiccatur;  Tancum  abiuic  vc  aliud  refcri- 
pcuri  iuerinc  nullo  empcoris  dolo  inceruenience.  An  quod  practexcu  pa£b 
fauere  voluecinc  dobempconfi  MinM^  fed  qnoniim  diocemedlo  oooiik 
It vendicori  poceftadoerius  eam  empcocis  ftaudem  9c  celKdfcncm:  FaAi 
Iblicecdemintiacione  6c  obiignacioncqosfolutioiiisvimbabeaCAncDioi 
4ibCence  auc  cun^bnceempcoce  condicioni  (atisiadum  eile vidcatur,  pedo* 
deadl  folucioincrapcKiticttCom  temptis  BnQUfaitSec  Neceilacia  eftautem 
boccanioblignacio,non  ad  implcndam  condicioncm(quam  in  rcmfuffi- 
CerecperaduerfariumfteDtlc  ne  e(!ec  impleta.qucxi  iicri  poilec  per  nudam 
obligacionem  (ineoblig  atioiic(  fcd  jd  induccndamiil")cracioncm,quufie. 
rincqaicvcFundusincmptusdici  pofTit  quandiu  prccium  ex  caufa  eropbo 
nis  remanecpenesvendicorem,quemadmodum  docuimus  Dfcsde  2Li\^ 
conueoccicvc6c6indosinetnptusiiac,&  (obCttbprecij  pancm  empcari» 
tnttcac  /.4.Dr /i^.«MiiiwjfIlnquoeccarimcpietiqaeexifti'maiiceibed 
agicurexpaclodetecrouendoidoiiecedaciamcile  obiigt  acionem  ex  p:c(e 
fcndicoris  ad  conili cuendu  in  mora  empcocem,  Cakt  ad  ioctondos  frote 
rqniicnCeticiam  icquicur  Andc.  Tiraq.  DeretraSMtment,  $.4.^/^  6*nm^ 
mocu';  prarcipu^  vt  cxteri  qui  eiufd^  func  opinionis  cx  d.  l.ji  m  te :  Errarunt 
etiam  illi  ipli  qu  folam  oblig  ationf  fuificcrc  fcripfcrunc,  non  hab6tcsqui<l 
celpondeanca  dJ[i a  te.  nUiquod  ex  abun  ici  tadla  lit  ab  Iniperatorioos 
tnencio  dcpolitionis  &:  obHgnacionis ,  cum  oblationem  fada  eile  facis  dSxs, 
Qaamqui  dici  euam  iliud  poceft,  neceilariam  e(Ic  obiijgnauonem  quodes 
oblacio  neoeflacia  eft^nec  appacec  pecfim  0  coi  ofieru  poiliCa^vc  (tc  obi^u^ 


le 


jtieceiaigoiiientAnonobfcurum  prsebec  quod  fcripcum  eftifiilfi^.  DM^ 
'eg,cemmiJfiisw\^iSidiefi^t$tto  emptorteiUtnA  efhfe  pecumMmemnemreh^fui 
f4tratMmfufJfe exftlMere^  (-rfMculHm  cum pecHmajignatorHmfignis  ohfignMitf 
deftiffe  autem  venditricem.^x  quo  loco  mcerpretandum  ian^  eit,quod  in  iJL 
4.$.f //.fci.^i/.VlpianusIcrjpliCjiccurum  eile  cmptor^  qui  non  oftierc,  linon 
habeac  cui  otfcrac,  vc  ita  demom  dc  (ecurus  ii  apparcac  per  eum  non  ileoft 
quominus  obcolent,  (ed  per vendittci  doocaiHCi  qood  ipTam  tomcn  vii  dk 
vc  apparcre  poilk,  nt/i  pnecedence  denondocione  auc  cwacione  aeofafigna* 
cloiie.Cuteaimobidio)umvideri  debeacempcor  impleoiflecoadiuoneoi 
qubd  non  habuetic  cuioflienec  Onechabuicquid  oflierret?  PriusfiqBidciB 
eft  vc  iii  promptu  lit  quod  dandum  eil  quam  vc  in  accipiendo  mora  aliqoa 
c6mi(racilcincclligatur  Prxiernm  cilm  ad  impedicndam  poteftatf  Iegjsc6 
miilbrjjr  non  fufficiat cmptor6  non  cdc  m  mora  folucdi  prccij,fco  jllud  pr^- 
ceceinecelieiic  vi  vcnditoc6  conlUcuac  in  moraacapiendij  vtm  j^cff/* 
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«/!r.id6Vlp.exMacceilu  lciibit.Sed  hoc  obiter  did>um  fic>nec]uid  ignorctur 
curu  quz  percmeiu  ad  dJ.fi k  rr,cuius  prior  pjrs  li  ad  vendicore  vc  &  poRe- 
tior dirigciida  e(l,  non  ad  empcord,  quod  ica  eile  probauimus,  quid  obrecro 
pro  nobis concra  Cignoluni  rcfcribi  pocuic  r.peitius?  Volebat  vcdicor  pro- 
logari  fibi  cen^pusconduionis.  Allegabat  fraude  6c  callidicacem  emptoris. 
Nec  tameneo  magis  putant  imperacoresei  mduigcnidum  vc  de  padi  luie 
quicquam  per  rcfcripcu  remiccacur.Ac  obflac,  inqumncpcagniaiici>/rA'^«0. 
ties  i.C .de prectb.lTnper.o^Xx  non  dilbnd:ionis  tadere  conaliationjs  racio 
aliqua  ineacur.  Sic  .n.  lex  habec  tfuottesrefcrtpto  noQro  moratorta  prafcrtptio 
fermittitHr^^daHs  fHppltcantt  pandutHr.Qax  vcrba  incerpretes  vuigarcs  lic 
omnesaccipiunc,  vccum  nihil  nili  mora&  dilaciopecicur,  facile  conccden 
da CiL ex Prinapis  refcripco,  quali  in ca re nuilum  auc  per  modicum  ver(ecu# 
prxiudicium  eius  aducrfusquem  refcripcum  impctracar ,  ex  trico  illo  bro* 
cardico,  Quod  diftcrcur  non  autlvrcur.  Lidcquc  nimitum  tics  illa-  concilia- 
tiones3<  djltmdiones  abAccurlio  excogitatx,quarum  priira  illacll,mul- 
tum  refrrrc  an  prorogatio  temporis  in  conuenuonem  dcdudii  petatur  p<r 
viam  aC^ionis,  an  per  viam  exccptionjs,  vt  j^riore  cafu  concedi  non  det>car> 
caquc  (it  fcntentia  ^./.yi  /tf.  PoUerioievcroindulgevi  pofllt  cx  diL^Hotiej. 
Quam  diftintbonem  lilud  adiuiiat,quod  in  fj^ecic  d.Ljik  te ,  id  agebat  vcn- 
djioc  vt  rem  a  /e  venditam  aurfcrrc  poilcc  cmptori,  cnJcmquc  polltilbri,  ac 
pvoinde  propolka  in  cam  rcm  ac^ione,vcprobancvevba  \\\z,{edft  Jefuhtra- 
batyVttHre  aomimj  eandem  rem  rettneat.  Cocva  vev6  in  <i/.z.cradaiur  ccpr^- 
(cripcione,qu2Ciim  nih  1  nili  exccpcio  fit,  (oii  reo  copccic,non  adlon.  Scd 
tamen  ridicula  dilliniiiio  cft  quoniam  non  magisci  qiu  ex  pado  conueiii- 
cur,quam  ei  qui  ex  paiflo  agic  pcrmittcndum  dt,vc  aducrfus  e.i  taciac ,  qu« 
pa(^o  coprehcfa  func  Eadcmq-,  vcioquecaru  vrget  ratio  &  iuvis  &:  aeauiia- 
ciSjVC  pauu  quod  iuftu  i^eq'i  coiitra  bonos  mores  auc  legcs  eft,  omnmo  lerua- 
lcoporteac.Secunda  Accuvlij  diftn  dtioeft  quam  Barcolus  magis  probat,an 
prorogacioin  longum  ccmpus,an  m  modicum&  breue  pollulecur.  Hanc 
concedj  polTc  pucac,illam  non  itcm,qu6din  mora  modici  ccinporisdamnii 
nullum  hc  i.ji  debttoriu.D.de  /«<£ir.quod  non  /imiliterdici  potcft  fi  longio- 
ris  ccporis  dilatiocoiiccdatur.  Acncquediftin£hohqc  legishuius  autjllius 
verbis couenic.  Ncucnbj  cnimexprimicur  an  de  loga  an  de  breui  djlacione 
Jiic  aur  ibi  crad^ciur.Ec  qu^admodu  moratoria  prapfcripiio  pcrinde  multorii 
jnc/ju efle  poteft  actj,  vnius,ita  fatendu cft no  minus  fieri  contra  padu  fi  vel 
primopoft  elapfareltitucndi  preoj  ceporaiv.om^to  v6ditor  preciu  rcdderc 
vciic  quam  (\  poft  dcc6niu  id  olfcnet,quadoquid€  fcmper  veiii  eft  intra  c6- 
fticuca  tcmpora  prcciu  redditu  no  fuille  l.T hats  ^\.i.tntra  D.defideicMbert. 
Sed  &*vcroque  cafucacdenj  ratioresobiinct  quas  fuperiorecap.adduximus 
ad  prob4du,fieri  n6  polle  per  Pnncipis  refcriptu  vt  coditionis  c6\i6cjonalis 
liporainuitisc6trah6tibusprorogcntur.  llludtamcex  Accurfij  traditione 
quatulibet  (aifa'obfcruadu  cft  logioris  tCporis  dilationS  Accurfiovifa  elle 
ca  qux  lic  in  annu,  ideoq.  coccdi  ncc  dcbcre.Ponit  enim  vcditor^  qui  cx  pa- 
£bopreciu  v^ditionis  intrabifiniu  redderc  debuffat  petiifle  ab  liiipp.vt  hcc- 
rcc  hbi  in  ahu  annii  eod^  jure  vti.Na  fi  annj  vnius  fpaciu  iogO  elle  crcdicuv, 
cu  ducaxac  bicniu  pceflic,muitu  magis  videriiogii  debet ,  li  pa<i^o  fcpctnm 
autdecfiniu  c6cinebacur:qaqu4to  mgiuspiaEceffic  t6pus,tato  mit.ftsdign* 
cftv6dicor  cuil6giorJsc6pocis,jpiogacioneluccuvracur.req'ah  hacscc^tiaCa 
,  gnol^abhorrccygincocipi^da  qazft.  ifta,vcraredim(:di  ceporaexrefcr^p^o 
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Priiicipis  ptorogiiipolIi:ic,non  de  alio  ceinporc  quarnc  qiiam  quck! 
runijCiuunvc  mcnlium,ita  :nnucs  tcpus  anni  vnius,ceicc  longius clle <^uam 
vcdebcai:  inclulgen.  Nam  &c  eo  caiu  quo  vendicoc  inopinaco  toLCuiia-  impQ 
cu  tnaxima.claae  eftiefi^uspcobecuc,  vcex  eacaufa  coiKiicionem  iuipleie  pce^ 
dibiiqueiiinaconiUcttUUiiipocafleddctt 

JflsamplidsqtUtoifesmenfiaiiiad  fmwmMm  lempisiiidti^endiiin  ci  effi( 
ficqae  peEpecob  oMcniatum  fc  vidi&  ceAatur .  TameUi  ufic  Cagnolus  DCp 
aiius  Quiiquamytsgmaricm  rarioiMmyiiam  ikis  redam  pofficceddfi^  cuf 
fioftduytoiempoia^MB  in  conuentionem  fuerai)tidediida|miiciflB4iii 
(ic  venaitOPtVt  intra  duos  vel  cres  vel  fexmenfes  precium  reddere  poflSt  smI 
refbliiendam  vendicioncin  pocius  quam  poft  annum,  aut  cuchocpocius 
quam  illodie,deniquc  quadcmum  horaiusiUud  finiri &coac^ridd)eiC 
lellicuendi  precij,  &c  unpiendar  condicionis.  Sancmodicumtempus  alure» 
oonfulcis  deiiiucum  videcur,  quoicondcmnatis  dacur  d,l.  fi  debaor  u,  Dtm 
diMfViA  ipTiim  fiiic  olim  biiiielln^iittnc  quadcifneftee/.^^  vlt£M ifim 
iv»iim.Tectia  poflremaquc  Aocor(^(blQCio  quam  cleyminiicm.cfledeBt^ 
baCiOmnium  i  neociffima  eit  HkjmqpiKgJhrmee^tmkk 
Verba  enim  iiia  legis  rmittilmieimmentimifi^h^n^hmmmiififttt^ 
imiiftcalic  apcrciffimd  non  tam  ex  iniqoa  Imperamcgm  yoiuotate  Cfda^ 
mera  veraqueiuris  ratio:  e  ficri  neconuentio  pcr  refcriptum  remictipofl| 
Longc  mclmsSahcccus  ad  d.l.efMoties  ,\h\  poitqu^m  oDiccitdiSiamlfiM/tf 
/oiue ^inqaKiVt $n j^lofa.T \im  iubiif  ic,  verbis  quidem  parum  elcgancibus, lcd 
camcn  caucb  riguihcanciuribus,i^/f/xMj  dtCt<fHadtbt  nen  eArefcr^tumddMf^ 
ri4frMfcriptionu  txclMfiHkmfid  dugment4Uimi(^  fie  intftt  opp^ttt^kft^oL 
ikimpktf4Mt»v9l  f «M  nmptditfle  tutimmimmmeKfmrtt  vjttMmitmiiii 
^mn  fieet^ebtfittKmexpttrtemtptefitJM  tiiepmiiBsduimetitmieitpetith§ 
heenimtrMmperetitptmeeenceJfefUM  empteriMhferketidfnedpePtemputmh 
mtnnm  efftt  imneiMetidee  nmpniei  vtbieinfim,  Quibus  verbis  fi^niBcaC 
non  mod6  non  pugnare  (ecum  leges  il  I  as,  cjoje  connaciflCifideiMEiic>  led  con» 
(entire.  Nam  in  ca  ip(a  /.  ^uouej,  polt  \  erba  iila  qujc  iam  retulimus ,  &  qui' 
bus  poti(Timum  Cagi  .oUis  mouecur,requicur  ^2Uti\iQModdHtem  totiujmia 
tij  cofimtioni tolltty  f*r  vtres  principalts  negotif  exhuurufine graut  Alterins pertu 
dtlfendto  conueUt  non  pote(i/iee  pr^fcripttonis  igttur  peremptorsx  reUxatto  pits 
tur,  Certum  autem  eil  refaipcum  Principis  per  quod  pcorogaciu:  cenipiUi 
condidonis  implendc  ad  camcqoendam  fetrouendioooem  ab  empciai^ 
•ius  nacoiae&cxuidicionisefleyvcmcias  negotij  cognicionem  mllac>ftidf 
ses  pcindpalisiicgor.i  j  exhauriacFadccnimvc  pciaecnc^empcoroomnb^ 
fii»cdiiuencionit,perind^aoadmictatur  venditor  ad  inipicndam  ceodiB» . 
nem  quae  i  am  dffiSdU  ia  acii  nondum  defeda  eilec»  Qnamqaam  in  eo  pcrpie 
tuus  Naliceti  &  ahoruni  ei-^or  eft ,  qubd  exiilimant  iusemptods  quod  OU' 
iulnodi  proiogationis  rcicrjpco  ablorbeacur,  nonniiipoft  cempusconuen» 
tumclleirreuocabile  quail  non  fucric  ancea.  Nam,vcdocuinnisin  iLpcno* 
ribus,  lusdomnrjquodempcor  habecin  re  cmpta  fub  pactojieretrcxien^i  i 
do  iam  qcu^fitum  ell  in  pleitum  &  irrcuocabihccr  ex  dic  venditioms  pcrifr 
Ctx  &c  pei  cradidonem  implBC»,  iic^c  habeat  veodicoc  ms  redimendi,aut  p» 
uds  implandsr  «oodicionis  ad  pctendam  fCttQaeodiuoncm  ,  quoai^ 
obli^do  Jlia  ccccoacntadi  mca  condidoQalis  eft » 6c  conffcpicnter  nul- 
blowimplNam  coodfdenem.  £t  qoao^ 
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eet  comtrmnc  cum  acquiiitione  doniinu,  liquidein  per  conditionii  implp. 
mcntum  non  alhiJ  luris  acqu;rj.ur  vcndicuri ,  n  ii  vt cxinwcnaca iit obljp^. 
do.cuiuspoccitatc  liceatei  .igerccontra  cmptoicm  ad  rciioucndcrdum' 
•quod  ciim  ht,  non  tamcn  prarLiAc  cogitur  empcor  ictrouendcic ,  kd  Ijbcra- 
.turpfrllandoidqjod  intcrcit,  actamct.i  pracise  rctrouc:ideie  cogcrctur, 
aliud  camen  liomjnium  clIet,qiiod  abempcurc  jn  vendjcor^a.  y;ajiskrrenuj 
aliaquecaufadouunjj  tc.ir.sfcichdi  fciljcctex  Jioua  &: /ecuiidi  vtndjuoiic; 
nccpioindc  eo  mi..iisdommiunj  ex  primavcndmonc  Jrieuowa^.litcr  enij 
ptoci  acqu  litum  Hitcli.j:ciciur.Nciiuc  ad  lem  peitjnet.qaod  elapiis  ten.p(K 
ribusintraquae  condit;ounplcri  po;uit,iusillud  cijipcori  acqLijrjtur,vtdcr 
fiMat  polD  obl.gavi  vncjuam  cx  eo  pacio  ad  retrouetuiendum.  N  h  lomagi* 
enimir.euocaUijcer  acquiritur  res  cmpton,  cui  lam  fucrat  ir.cuocabiliiec 
acquiiita.Ulud  veib  lus  per  quod  dcln.at  poife  ohligar.  dctiaa  cod  cionc, 
uiecllquod  ante  lapfum  ten.pus,dereclai:.que  coudjtJoneni,  niillomodo 
emptori  tuerac  qua:utum,idclt,ncuieuocabiiitei  qui.le^i.  Qaod  jpfum  ta- 
memui  cumiotum  in  piiu.iuone  &  ncgationccoj)r|lta'][,4cvcianjlu]eH, 
nequeiu$lib.^c.icioiiiS  -iici  poccll.cam  anteimplctam  cpl.diuonc  nulla  lic 
cmpconsobljgacJoaqua  liberan  poilit.  Et  aucadinodu  iji  Uc^duMnthHs  ^ 
D.decend.(^  demonih.  noii  inelegar.ter  PautusfLrjbit,  PupiUum  etiatn  <inc 
tutwsautontacecondicionibus  patcrepolle,  quiaquamuis  explcta  condi- 
cionc  poflit  aliquando  bcreselle  neceirar  us,  ian.cn  id  Ht  lure  poccllatis,  no 
conditionisexpU«  :  cum  conditioms  implemcnium  nihil  atud  inducat 
nili  vt  inUitucio,qujE  conditionalis  fiicrat,  purarcpeiiacur itaii.  J^' 
decondtc.tnsht.  liuexconwario  m  propolita  quiltjonedici  potelij  deictla 
conditione,  lubqua  promiferac  cmpcor  ferecioucndicurum  ,liberum  qui- 
deinomninoelleei  pcorcm  aboi.ere  rccii  uer,denoj,&  urcuocabilitei  do 
qainum  rcmanerc,red  id  heri  non  cam  vi  &  poteltate  defeda:  conditionjs 
quamcx  caura&:  luic  cmptionis,  quar  pura  fuJt,  perfeda,  U  implcca  ,licct 
quandiu  pepcndiccodicio,  fueratemptor  inco,vtincrac6djtio!iistenipora 
rcs  auocari  afc  co  poirtjt,idquc  um6  h  no  maJIet  mdcnicatc  plcnjfliniapri- 
ftarc  vcdicoii.  Mini  autc  vi  jetut  Baldusomniu  optim^ &  aptillinic  tota  r6 
iftam  cxplicalle  ad  d.l.^uotteSy\n  qu  in  lic  kuhii:Oppoi:o  ad prtrffum  d.  l.apt' 
teptn.Cde p^.mt.ernpt.cr  vendtt.  ejHt  mcipttyfi  a  te/oUno^aHt  dtlattoinclu' 
dit  vtfene^oti  principalej(ir  eR  prohtl}ita  tmpetratto  vttbt  Anth.  non  tnclttdit 
infenegottii  princtp4lt,(edfoltm  dilattonis^tHne  non  eftprohibtta  vt  />/f.Sub- 
iicit,  D/tfw  tH.tfHomodo  hoccognofcamff  ex  temporty  inquit, ptndet  exuH*  con- 
troHtrfifyVt  dinj.amepen.Sed  ^nandoex  tempore  non ptndet  ahfolntto  vtlcori' 
demnatto ,  ttincapparet  ^fHodtemptts  fit  tfHtddam  acctdentaUtnon  fH^ffanttafe^ 
Qjjdcnimpocuitinignusj.Uevir,  &aquidmei  ludicij  ell,BartoIo  loi  gc 
prxilancior,  fcriberc  apcrtius,  vt  *..occictauatijm  intcrlii,an  refcriptoPtin- 
cipis  prorogetur  tcmpusconditionjs  implcndof  ad  pccendam  rccrouendi- 
tionem  ,an  veri)moratoria'  iiteix  coiKcdantur?  vulgb  literas  refpirationu 
vcKant,  ad  quasj>ertincieoinnespuiantqiiodin<^./.9JM/wfcriptum  eil  dc 
inocacoria  pra-fcriptionc.  Naiij  cum  qujsobljgauitie  ad  dcccm  foliien 
jucra  mc:ifcstces,duo  vtiquepromilit,  fulicctfcfolucurum  &.inciia  id  ccmr 
pus  foJuturum.  l^riorpttjiieipicic  caufam  obligauoqis ih faworem  «cdi^O' 
iis,vt  habcac  cx  promiiTionc  iaioncm.  Porterior  re^iaicaufam  foUKionii 
in  id  vfque  tcmpusdiiacaufauorcdcbicori$,ne  anceid  tcmpus  conuen^ci^ 

Tc.  j. 


Cp  ANT.  FABRI  DE  ERROR.  PRAGMAT. 
vcgeripoflit/cd  tiimdcmum  duntaxat,cum  totum  id  tempus  prarteritum 
tnil.tfuihocanno  4fi^De  verh^ohltgXizc^nc  non  poteft  dicitcmpus  eocafu 
adiedlum  limitandac  &  finiendx  obligauonis  graria ,  cum  e  contrario non 
nilieo  tempore  elapfb  incipiat  debitor  po(lc  conuetun:  tantum  abeft  vt  ex 
folo  temporis  lapfu  lil>eretur.Proimle,vt  Baldi  vcrbis  vtar.non  pcndetexi- 
tus  controucrhaf  cx  tcmporejfcci  tanio  m  'gjs  debitor  apparet  is  cuius  obli- 
gationisMicscjui  anteatantt"imceHcrat,tandcm  vcnit.  Ita  fitvtli  debirori 
qui  intramenles  tres  foluere  debuit,Princeps  induIgeatdilatiOTCmncnili 
poft  annum  ini]uietctur,eadilat)ononincludatin  fc  ncgotium  principale, 
aucmadmoJum  idem  Baldusloquitur,quoniam  principale  ncgociumcd- 
ullit  in  obligacioncjcumqua  nihilcommunc  habct  tcmpus  folutioniSjCilm 
fiuc  vhcrioie,riuecitcriore  die  fohiendum  fit,fempcr  debitor  maneatobli. 
gatus.At  vero  cilm  qitfi  promilicfe  rctroucnditurum,  fi intra  menfcstres 
venditor  rcdimere,preiiuniquc  rcftitueie  volet,  non  dux  funt  promillionis 
partesjfed  vnaeft  promiflio,(icut  &  vpa  coditioquae  fuum  tcmpus  habet,vt 
.tant6ftrtdliusV>bligct  venditorem  ,  cuius  oneri  c6dicionis  implementu ui- 
cumbit,ncpo(tid'tempuscamimplerepoffit.Vcrcquc  dici  hoccafu  potcft 
ex  tempore  pendere  cxitum  c6trouer("iac  ,quia  finito  tempore  intra  quod 
p.xuniaincaufam  redemptionisre  Idi  debuit,  nulla  fuperell  quarftiodcre. 
CroLiendendo,  non  tamen  quaiifinica  obhgatione  quomodoilli  putancqui 
tempushoc  cafu  finiendx  &  hmitandz  obligationisgrau;i  adiediumelle 
aibitrantur(quadoquidem  ex  promifTionc  coditionali  ame  codicioncm  im- 
pleiinullaoDhgat:onaQitur,qux  ia  finiri  poflit^fcd quali  finita&limita- 
taobligationisc6ditione,qux  perpetua  e(Iet,emptorcmq',  perpetu6  admii- 
icret  ad  redimendum  (i  r.on  certo  vUo  tempore  coard^arctur.  Sic  euenic,vt 
dilacioquam  Priiiceps  coccdcre  veht  ad  prorognndam  in  logius  tempus  re- 
dimendt  facultatem,  proculdudio  inchidat  in  (e  ncgocium  principale  ,  ro 
trimq-,  emptoris  lus  abforbeat,ciim  efticiat  vt  jpmiflfio  iUa  codiuonahj quac 
aJioqui ex rapfu  temporis propter  coditionis  dcic^um  cuanuiflec,  perinde 
adhuc  fub(i(tere  intelligatur,  ac(i  fubaiia  condicione  l6gioremdi6  habcii- 
te  fadla  Rudct.  Qux  quamquam  ita  funt,in  duobus  tamen  Baldus  fallitur. 
in  eo  primuqu^d  morai orias  iUas  literas ,  quas  praxis  noftra  tam  facile  ad- 
mittit,  iuricmentancas  efle  arbitratur,piobatquc  ex  d.  /.^ucties^dc  cuius  Ic- 
^ione  &  (cntentia  ideo  fequcnti  capitc  nobis  diccndum  erit.  Deinde  m  eo 
quod  notatad  r^.  refcriptum  Principis  de  proiogando  cemporcad 

cedimendum  dato  ita  dcmum  non  valeic  (im  tbnna  comniuni  impccrc- 
cur,  ita  innuens,vt  videtur,pofle  valerefi  noin  foima  communi  &depoic- 
ftacc,vtloquuntur,ordinariaconcedatur,  fcd^c  plenicudine  potcftausA: 
adie^baclaufulaqux  n5ni(ide  plenitudine  poceftatis  adiici  poteftprmo^ 
fiantelege  ^^«fifo.lsenim  conftanafiimusBaldi,vc&  ahorum  omnium  ve- 
terum  interpretu  error  fliic,  qubd  exiftimauit,polTc  Princip$,fi  plcniflima 
iliapoteftate  vu  vehciuristertij,fiuecx  ciuih  tantum,fiueeuam  cxnaturaJi 
&eenciiiiurequae(itu  fit.dcrog.ire.Etfi  in  eo  quoque  fer^  omnes  coicnuuC 
nutluhuiuspleniflTmxpoteftausvfum cfTedebere,  nifi  vrgfite  aJiquaiufta 
raufa,eaque  ad  public§  duncaxat,n6  ad  priuatam  huiusvci  ihius  vuhcatcm 
pertinite.Ego  ver6,n6mod6  ndicuU,&  iniquS  traditioni  ilh  ellc  arbitror, 
fcd  etiifi  fatwcr  vera  elle,tamc  a  propofita  qurclbone  aheni  putar6.Na,  vt 
/irupta<iiximus,n6iaeo  verlacuc  hxc  dubiuuc>,anc£  eoiptori  acquiiKam 
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IVincepsempCoCiaiiirerrepo(nc,  /cdan  in  Prinapis  poteftate  ntfacerevc 
^pfomiiEQiie  coQditionali  m  cafum  dcFc6be  codjucMUs  caipcor  oblige- 

luani  conueiiuonis  vei^ba  paciantur.Quaroni- 
fAm  impIiceilKowiCnldaA^pii^  non  niagisei  plcjiiflinia  afeluta. 
cmam.ciQcAjfi«paPjcincipi5p^^         poUuuc,  iicutjicc  Vtex  codu*. 

fl^'^'        r6~r  f  E~RTrv  s!         ^  ^ 

Di  feGione(^/entene/dlqaoties  z.Cde  prccib.'mper.oftcr. 

i  R  E  qjr  E  N  T  I V  $ jn  praxi  nihil  elt,  n$  Ijteris  moratoriis ,  dc 
qui>iiif  iam^«i£clTu^  vulg^  ltterasren>i- 

'  ri««M**r  appeHAiiiei^  Pri6cew  folet  egenis  debito- 

nbu5,qtiQsangi]ftirici£rni]iiaris  ad  diai  die/oloectt  n6&. 
*^'^P*?»^'*c  PE^»"<I«  nfittiucisqui  miferationim^ 
Prrlertim  /i  nonus aliquK cafus  (uperucneric, qui  debitoci fbrcafSs  anteilo. 
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cupletiinopnaca  attijlent  cgertatc-  cimisnulU  habcri  racionicertd  «nhu- 
manu  cfTet^cam  dici  fuleac  id quod  dirfercur  no  aufferri.nec magnC  d^mniSL 
eflc  in  mora  mtxlici  temporis  l.fi dehttortii.D.de  iHdic.Na  3c  med  j  tgporw 
ypliafpofteicxigerecrediior  poceil,  r.e  (iai  ofum  ei  lit  b^^ntfiriu  Pnncipi^ 
liiebitoreimpettacut»  &»l6cver6huiu(^i  o^iidjla  iones  apud  nos  luc  anni 
yniasefle  aut  t}.i*n(jucnni j  '^iar  anni  vnius  font^qoia  S:  minoris  runt  prar- 
mdic!j,rac  lmsi»udi.  ibusacri5iCc<iturAnulli  uill  futacoria  caarioncpraB- 
ftica,fi  iicgei  debitof  aker^rcaueife  polIe.Qu^  autd  quinqnc  ij,iicutigrar 
biusdamnu  aac  falt^  incoiuodiim  adFcruntcr'dit{ui,itan6  tam  facildaut^' 
Priiicipc  c6ccd',a  :t a  iudicfbu^ adm/cri folct ,  ftd  ita  'emditi  fi  iufta  caufft 
alL*getur  &  probetar,acprxtciea  idoneisfideiulloribus  auc  pignorjbuSyiti* 
dcmiiitati  creditoiu  prc  /piciatur.  Dequareampliffimustra(5fcatuscxtaca- 
pudPetr.Rebutf.d'<rA/^.<///4/&  nos  etia  in  Codice  Sebaudico  fcribemus. 
liuius  lucis-^bationc  noltri  fiimut  cx  LvmHerfa  ^.c.de  prec.lmft.offir.m  qua 
dUertisvecbis^^icur  de  vefbipcisqux  m  debitociicaulisfuper  prarllandis 
dtlacionibas  promulgantu^,  eaaecmien^alicer^!^^      Ci  fuiciurno  i- 
donealiiperdebitifolcldone  Draebei&       cxAvlrx^  $miJiAr.ct£ 

31«  dcindadiiquinquennalfikii isaOulu   Vcrdm  italtaaat  yt  inacirvil- 
eacurex  creditocum  voluntace  magb qul ex  IVincipis  arbitrio  penddrt aAp 
induciasamlongasdcbicoribus  concedi  oportc.n.Sicenimluftlmaniiseo 
]ocoloquitur,auifirolicus  ille  mos  efTet,vt  imploracoperdebitorcs  mj(m» 
bili  auxilio  cefiionis  bonoru,elcdio  daretur  creditoribus  ,cx  Princip-j  re- 
(cripto,au  quinqucnnale  fpaciu  cis  nrJuigcicmallent,an  potius  bonoiu  cef- 
lionfi  accipcre.vtapparetetpoflequide  rrincipe  admictere  debitor^  admi- 
ierabiicbeivefidftodlfoniisedi  inuitis  credicorii  us,ied  n6fimilitcr  nifivo- 
l^cibus  ipiis  &  clig6tibus,dd>itdri^  frHtkii^'^  Iblaendti  induk^e.Ncq->  fa- 
ndcicdibilccft,  iam  Cflik«ilMMSe,qdod  ittinc  obdnct^vHMb  ci^co. 
ce,imb  quod  magts  eft,inuicis  dxd/cibribus  omnibus,  quinquenh^fti; 
dudasdntcori  concedere  ftinc^s  polfec,fi  mallenc  illi  debitocclninai.' 
cnmadig^ead  (bluendum ,  aut  ad  ccflionis  bencHdum  imploran^iim. 
Nimisenim  longum  illud  cempus  eft  quinquennij,    creditormus  incom* 
modum  aconerofum  ,quancul;beciis  j>er  debicorcn:  cautum  proporatur. 
l^et^ueyecbvliusincocoiucelocuj  d^quo  quis  poifit  vfum  probare  huiiu^ 
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•mocii  rercripcorumdequinquennalibus  induciis, at  necde  ai)naIibuscon> 
ccdcndis.Nam  quod  in  A.l.vn$HerU  fcriptum  cU  de  dilationibus  praeiUdis> 
ad cas diKuiones  proculdubio  pertinetjquacfunc  modKi  tcmporJS,dcqui- 

.bus in  d.Lfi  debuort  x\.(fr  l.tnterdum  5^./).<^r /«<iV.aut.  dqu  nqucnnalesde 
qmbus  in  d.l.vU.C.<fmifn.ceder.poj:.^^x  .iiitcm  ell  vt  hac  partc  modicu  tcm 
pLis  dici  pi>/Iit,quoJ  lit  vnius  anni:tantum  abeitvt  modicum  vidcri  dcbcac 
quod  lit  b  ennij  auc  qLiu^iquennij.Moueijtur  tan.en  pragniatici  omncs,  vt 
rcccptinimu  eirorem  hijc  tueantur,*. x  l.:jHoties  z .C.eod.nr  De prect^./mper. 
affer.  n  primis  illis  veihis^ejuottes  refcrtpto  nojiro  moratoria  prsfmptio permitn 
tur^adstHS  fitpplicantt pandatnr.  Quar  ientetia  ciim  ritgcncrahs,pcrtinere  vi- 
dccur ad  rellripia  omnia,q^iibus  moracoiia  cxceptio  concc  ^atur ,  id  cl\ ad 
moram  duntaxat  foKitionj  f'acicndam,vcomnimodo  admittcm'a  lint ,  ncc 
dc  eoruin  viribus  dubitari  oportcac.  Scd  non  itaeR,  mulioqucprobabilius 
tcjitari  poccft  corrupcam  clle  ac  vitiofam  vulgarem  ledlioncm,  &:  ^io pef- 
;w/mV«r  lcgcnduin  tUer^wi///i/«r,quomodo  legidc  videcur  AccuiTin  (ccun- 
da  legisincerprecatio:ic,iccirque  la«.ob.Cuiacius  lth.}..Obferu.cap.io.\h\ Sc 
(ccundam  tllam  Accurlij  ir tcrpre;acioncm  probat,c]iia:  illaen:,  vt  Ci  debito* 
ri compctat cxccpciod'huoriavcl moiatoiia,vt  puta  pa(fbi  conucncj,nciii- 
cra  quinqucnniun.  pccatur,h  cc  crcditori  fuum  pcrfequenti  ancc  quinquen- 
nium  remitti^c  rclaiarj  pofTit ,  Pcrerr.ptoria  vcrc)  non  item,  vtpuca  pa£H 
coiiucnti,nc  vnqaam  pctatur.Scqu  cur  namquc  in  fccunda  legis  parceprx- 
fcriptionis  pcrcmpioria:  rclaxauoncm  ex  rcfcripto  pcci  non  pollc ,  rationc 
illa quoniam id  quod  tot:us  ncgotij  cognitioncm  tollit,&:  principahs nc- 
gotij  v.rcscxhaurit,finegrauiarterius  paitis  dilpendioconuclh  nonpoilcc. 
Vn-^cappjrccptiorcm  quoquc  leg  s  parccmde  pra'fcriptionisrclaxationc 
non  conccnionc  ii  tclljgi  dcbcrc.  Aiioqui ,  cjucKi  lacobusCuiacJus  rubci- 
'^crobieruat,abrurdumilludfet|UCtur,vtllc  accipi  legem  oportcac , ac  ii 
fcript«meIIct,moratoriampraTcriptioi-cm  rcmitti , id ell  concedi  pofle, 
Percmptoriam  vcrbconuelli  &  reiaxari ,  ideft  ,conccdi  non  poflc :  qua  in- 
tcrprctacioncnihilviicjuecilct  abfurdius.  Quamquam  neciflud  probarc 
vllomodo  polIum,quod  idem  virdo<ftifl7mus  poft  Accnrnum  motaioriam 
pra^rcriptioncm  inteiprecacur  eam  quarcompctac  tx  pa(fio  ficinico  ,nein- 
tra  ccrtum  tempus  peiatur.  Omnes  enim  padorum  excepcioncs  percm- 
pcorix  funccilm  cxPcxtoris  cdi^Vo  inducantur  6«:  confirmentur,  non  in  a- 
lium  fineiT),qu^m  vt  adioncm  pcrimanc,  non  ipfo  quidcm  iurc,  fed  in  cffe- 
^u,quiavis&  poceftas  a(5tionis  iurcciuili  compcccntis  pcr  iufti  pa<lii cx- 
ccptioncm  cliditur,  li  non  in  pcrpecuu  cum  padlum  fuic  teporale,faltem  m 
id  vlq',  cempus  q  od  padocoprc^cnfu  cft,liccc  rcfpc^tu  perpetuaru  dican- 
tur  cciamdilatorisrjquiafuncc^poralcs.  In  quovidctur  mihinon  (atisparci- 
tc locut*  Caius  in  de  excep.vhi  tcm^oralescxcepciorcs  a  dilatoriji  non  6i- 
ftinguic,nec  perpecuas  a  percpcorijs.Ni  ncc  iuftius  auc  fortius  padu  vllu  cft, 
qcjuod  cft  De non  peccndo,liuc  conucncric  nc  vnquam  petatur,liuc  iie  intia 
hocauollud  tempus  pecatur.Proindc  ron  minor  fic  iniuria  pacifccnci 
quicxeiurmodipa(f^o  ccmporalcm  exccpcioncm  habuic,lica  cxccptio 
jp(7adim2Cur,quamncxccpt}oncmpcrpetuam  habujftct.lmo  tancb  ma:oi 
quantc) faciliuscft  crcditoii ,vta  pctcrdo  abllincat  pcraJiquod  tem- 
pus  ne  iufto  pafto  vim  f  dat  ,  quam  vtin  pcrpecuum  pctcrc  prohi- 
bcacur.Itaquc  , niO  mcfallo, illius  locilonge  alia  fencenua  eft, adea^ 

folas  cxccpciones   percificns ,  quas  vulgb  dilatonas  appellamus  :  qua 


Digitized  by  Googl 


DECAD.  XXV.  ERROR  III. 

!ej  fiint  e^r  omnes  qua:  non  ad  ipfam  caiifam  (pcdaiu  ,  (cd  ad  peribnas 
conim  iine  quibus  ludicium  contllterc  non  poicil ,  puta  iudicis  ,  a<Storis 
pcocuracorJs,quqquc  non  ad  conlbcuti,  (ed  ad  conilicucndi  ludicij  caufara 
refcruntUL,  licut  e  concraiio  quar  funt  pcrcmptorix  ad  caufam  jpfam  ptTti- 
nent  ,  non  ad  perfonas  ,  &  ad  ludicium  conlluucum  non  a<j  conlbtucn- 
du:vndeilludclkquodexceptiones  dilaLorias  opponi  necclJcdl  antc  iitcm 
Contcftacam,perdptoriasvcr6  quandocunquc  ance  fcntentJi  oppolitas  cflc 
(uffiaCyLexeeptsonenti^.C.de  jfrohM.l.prtfcnpttonem  l.pen.C.de  except, 
Adcoquc  etiS  poft  (entenda  ii  n6  impugnent  iudicatu,cuiurmodi  ert  cxce- 
pciorolutioniSj&quxabetnon  longcdiftat  pa(5b  de  nonpetei'<Jo,dcqua 
nunc  tradamus ,  lic^t quod  ad  hanc  attinet ,  Dragniaticos  plcro/que  contri 
ientire  non  tgnorem  :  quorum  crror  alio  loco  forialle  a  nobis  refclle- 
tur.Facilcautemellintclligerc  ,cur  faciliiUrefcripto  Pnncjpis  dilatoriam 
ptarlcriptionem rcmittcrc  quim  percmptoriam ,quia fciljcct  mult6  minohs 
prsciudicijeft,(icui  dilatoria  quam  ii  percmptoiia  cxccpcioeripiatur:  ciim 
rcmiira  dilatoria  nihil  de  aduerfari j  iure  dctrahacuc ,  fcd  iudicij  tantilm  or- 
dinandi  ratio  immutctur.Quar  ci^m  ita  finc ,  fatendum  eft  parum  fubtiliter 
cosfaccrc,quicx^/.fi«(7/«^/,prribancvfum  literarum  n.oratoriartim:  fcdil- 
losmultbftolidius,quiCagnolum  lccuti,probaie  volunt  cxeo  loco  ,  fieri 
poHeperrcfcriptnm  Princip  s,vt  venditori,qui  mtra  ccrtum  tempus  adre 
redimendam  implcrc  condicionem  pretiiimque  rcddcre  debuit,condjao- 
nisimplendxiusin  longius  tempusprorogecur  ,nam  etli  lecundamillam 
Accurliimterpretadoncm  quam  Cuiacius  laudat,fequi  velles,fatcdum  ta- 
menellct.huiunnodipromiflione  retrouendendi  fnb  ca conditioneli  pe- 
cunia  intra  biennium  reftituetur,  includi  a  contrario  (enfu  pa£Vum  de  nun- 
quam  petendarctrouenditionch  intra  bicnnium  precum  non  rcfticuctur. 
In  quo  diftcrt  promiflio  hxc  ab  obligatione  foluendi  intra  cercum  tcmpus 
quanemodixeritincliidi  padum  contrcnum,De  nunquam  foluendo  poft 
id  tempu5,quiacilm  ea  emptoris  adiedbo,non  ad  lcgem  obligationi  danda 
fed  cantiim  ad  differendam  (olucionem  Fa<fVa  (ic ,  prodelle  non  poteft  ad  in- 
ducendam  vllocafu  liberationem.Atpotiiis,vt  debitorqui  vidct  (e  propter 
iUamadiedionemantcconuentiim  tempus  conuenirinon  polle,intelligat 
futuiupoft  id  tcpusvt  c6uencripofiit.Qnarenecquicqu4  caufe  eft,air  d.t. 
^mttei  obiiciacur  lexfi  atej.c  Je  p4ff.me.emp.(^  ved.de  qua  fcrip/imus  cap, 
fiiperiorc.Na  vt  Cuiac.  fupradido  loconon  mimis  apeitequam  appofiic 
reipondet,venditor quipoftulat vtlibipoft  conftitutum  diem  offcrre  pie- 
Uum  cmptori  &  venditionem,  vt  ilIeloquitur,rcfoluere  liceat.iam  non  di- 
Iatoriam,fed  peremptoriam  prarfcnptionem  rcmitti  poftuUt,  quandoquid^ 
vcnditori  poltdiem  cfferenti  rcd^  prxfcribere  einptor  pocelt  nullum  am5- 
pliusoftcrendiiusfupcrefte.lllud  vcr^multo  magis  mirSdumeft  Cagnolu, 
Antonium,Solam,ali6fqiie  pragn  aricos  qui  nihil  habfit  quod  pro  tuenda 
fcntcriafuaprolerat  pr^ter^//^*  l.^Motiei.c.depredh.Imp.off^r.nih\\  refpodc 
rcad</./.y7i  re,cuiu$verbatiapertafunt  aduerfus  hijc  error5,vcn6  poCinc 
fingi  apcrtiora.NiIlquod  Cagnol.fW-e/h^^.^*/  I.i.c.de  paR.int.empt  cirvend. 
ficcalegeincclbgercvidecur.vc  proccdatcu  Princeps  intoiu  velletderot^a 
repadoderecrouenffdo.Provfus  ridicule.Noenim  fieri  poteftvt  venditor 
poftuletdifcedi  atocoeopa6Vo,cuiusc6cra  incrrcftec  rcdim6di  faculcatem 
hab€repcrpecua,ncccetto  vllo  tcporc  coaguftaca.Acqui  iifecic  d.l.pati 
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conHilebai^cur  Imperacores  k '  vend iiore  non  ab  etnptofe ,  pccc 
di tor  rem uu  pa^umvc  proxinio  eriorc  piobamn,us.  Non  igicur^pctebai 
iiuotum  temitt»,icd  taiitiuvi  exeapaitcqua  cogebatnrilie  pecuniam rcd-! 
dere  intia  teitumtcmpus  ,quod  in  eo  eiafc  vc  ai.ceimplecamconditioncm 
lapiuui  it.  viderctuc.  icaque  cani  Cagiioli.^aliorum  emfdem  pondens  pra< 
ynaciconHn iinfflrirat,it  quae(l,iionroluin  euidenciillmi  iuriiiauone,led 
iplimeoaiivlfleniuKQataie  c<Mncatnr»iie  Baypt^SalicweiJrCmadi 
cbticiain,p]andiitmvxleo,ciif  non  caiiuMciraihic  kSm»nmi»hu» 
uique  oplefiis  •  ad  pfUom  faHiocd<)iie  ruac  im  .peMetiiiim  tcleeandus  ih> 
lanqnam  reipnlklicz  ^uoque  paaucio(i^fiai«i»fi  J^ppM 
cam  vcibcacem ,  nec  faciie  reperiencur  qui  vdtnt  emere  tub  Imc 
que  Derecrouendendo.h  iusica  conitituatur  jvc  condicioiiis  jquzfuucer- 
Cumque  cempus  habuit  ex  conuentione  pacifcencium  ,  tempora  prarfLnpca 
exfolo  Principisrekiipto  prorogari  pouint  micioadeoque  muicoempio- 
re ,  qui  non  nill  fub  ca  condicioneobugatum  Cc  voluic  ad  retroucndendutn. 
Qujpnam  enim  comnierciatHm  &  padb^cuin  fidespodkac  eric  ,iiqiiz  inta 
conttahaniia  iiiftd  piaciieiiinc  iis  iepmMnttjk  kimisw^  Pciociptf  » 
bitiio  iinmoicntiiit  NeceoHri  poflishoecafii  tdypfcm^niKpfipi|i|(  " 
mocatodis  iiteris  vlispari  folece  dadoios»  daouium  nullum  cfleini 
modici  tempocis ,  cum  in  adibusmom^tmffiaqiialis  hic  cftccdimendz  lei 
vendkar ,  non  minils  damnum  ienciac  empcor  ex  prorogadone  vel  vnius  ho 
racquamli  prorogacio  ficrecinmille  annos,riquidemeaiprahora  rcdinic- 
rc  vendicor poterit ,  qui  alioquin  redjmer.di  lus  nuilum  amplius  vnquam  b 
buillecNam  &:  obeamcaiifam  folencin  buiufmodi  cauiis  imputari  tenipo- 
ra  de  momento  in  momencum ,  vc  appareat  ne  vel  vnoquidem  poil  praric- 
licum  cdnpusmomencoLcece  quod  antd  lcebac.£cvet6cum  ncgaiiooo 
poflic  quod  not  codcadiximiMf  non  nundscz  pnMnnatioQfiam  qoim  w»' 
ttraientoitia ,  (bbPine8oexcepco  ad  l^.Cjkr^kidvmidkMkm^» 
Jbrouendendo  partem  eiTe  pretij ,  iicot  &  oeccm  paAaomniA  ,qii9ia^ 
ditionibus  adiiiiMotur  /fm.dt  parttm  7$.VMtmrMifkifi  flAfcfir  4|>«lk 
J)tfirms€xpm,  Ulud  eciam  fatendum  eft  ,nen  poffTproro^^'  anCBioiii 
cempus  condidonis  impiendx  ,quin  vendiciomsquoque  pretium  vclauge- 
ri  velimminui  videatui ,  quoniam  vuque  veipiuris  vel  miroris  cmpiuruJ 
fuicempcorhcempusillud  vei  longius  veibreuiusconuentum  fuifTct.  Ar- 
qui  quantuiacumque  mutatio fiac  precij  vel  vuo  CuntLim  ,  li  n oies, dcJ}«i(io 
additovei  detradto*  vendicionem  quoque  immucan&aliam  fieri  Dcccii 
efl ,  quiaempcionis  (ybftantiacoil(mit  C9ipietio,inquit  Paulns  inAfcffa  l( 
ttent^AjiMJe  emr.tmptSM9xim,  a«emcaiiislibcccoiitc«6his  indiaMhi 
i^yiidefliud  fit  vc  lic^eacanGlperautccitiireliqoandocecedcflea  coon»' 
^U»vtpiyajbeogiid»in integtum  reftituCiooiiiion  iicaudiendosis  quiiMO 
iiifj  pro  paice  recedere  vult ,  (ed  vel  in  coturo ,  vri  nniia  pcoriiu  ex  paitc  ab 
eorecedi  opotteat/./«/0r.47.$.rMr4/0r.D.d!r  mifiorl.fi  fim  mUm»  46.DJ*f*' 
Ai/.Non  magis  e^o  fieri  poteft  per  refcripcum  Principis,  vt  cemporaconcli* 
Cionis  conuentionaiis  ad  anipliandam  auc  reitringendam  red/mendj  i^culr 
cacem  aucprorogentur  autminuantur,quam  v(  ciisk  contradhis  tefo&^ 
uem  a  tococoncia^difccdatury  &,qucd  di^ciiius  efi^nouus  cooteste 
^|i|(t|^u9(^ec!ontfahentibus  inoicis  it-eatorj^  fiiBdvlii  vmpiainvcDiup 
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uendone  precium  red Jcre  poflic imra  beiiimu ,  cogatur  redHerc  intia  bieu- 
nimn,  ncc  polt  bieiinmm  otieicnsadmucatm.Cut  verodilKciUusiIIudre- 
cipiecur  ,qaam  vtex  co.itrano  ve.ftiitori  qui  intrabienjiium  cx  conuentio- 
ne  prcciumrcJdcrcdebuic,adtr:ennium  vTqueol^erendi  lusruperlit?  Aut 
qmd  inccf.^cdmcirun\ed  ,niii quod hoccalu  jniuru  htemptori ,  illo v6- 
<licori?DjuCst'ortaiIe  vtpro  piagmacic;s  lubtjkin  agas,facilius  ellevtcou- 
diQonis  cepipora  prorogcmur ,  quam  vt  relh  n  ga.,iur  ,  qu  a  d  cs  in  llipula- 
(lombus  adnci  loicc pio promiilote ,  non  pro  rtipulatoic  l.cjuodejHts  50. v>  dc 
•bltg.&  a^tonJ,eum  ejut  Calendis  ^i.^.^uoneJ.De  verb.olfltg.lxtim  lernpus  ij^ 
peregul.tHf,   Sed  relpondco  ,  haJic  lacioucm  pro  noilra  potius  i^acerc fcn«< 
lentia  .quo.uam  is  Jcmum  dics  pro  promifibr.- &:  dcbjtoreadncitur, qui 
dii^erenJjc  tantum  cxadionis&:  lulucionis  gr.tia  :dncitur:  qaod  euemt  in 
omnibus  in  dicm  obligationibus  ,'quarudiem  conllat  non  miuuslUtim  ce- 
dere ,  licec  noii  prijs  vcniire  intcUigacur  quam  cotLim  lilud  tempus  prxter- 
ierit ,  qiiod  in  conucntionaii  dcJuckum  J-uic, ex  quibus promJc  confrelbin 
agi  pollct,  tanquam  cx  puris ,  ii  non  adicdione  dici  lus  iliud  agendi  furpen- 
derecur  l.cedere  diemni.oe  verb  fgmfic.i^^zes  Facic  vtii  1:1  diemdebicor 
ancc  diem  folueric  cciam  pcr  cnorem ,  non  poiliL  rcpeceie ,  quia  vere  dcbi- 
cor  fuic/j/i  diemio.u.de  condi^  indcb.    Ac  cum  obJigaiio  non  in  dicm  con- 
cepcaFuic^fcd  lubcondicione,  condiCioni  aucpm  infercum  efi  tempusad 
limitanJam  &:  coangullandain conditJonisimplendx  faculcattm,quem- 
admodumcucnituica  Ipccjcuuamnostradamus,  id  cll  promilia  per  em- 
ptorem  recrouendicione  fub  nac  conditio;  c,Si  venditorintra  bicnniupc- 
cumam  rcddec ,  dico  aJie(3:ionem  diei  non  pro  co  elle  qui  pecuniam  dcbet, 
id  ell  pro  vcndicorc ,  fed  omnino  concra  eum  pro  quo  adpoiica  condicioeft 
id  cltqui  condicioncm  impiere  poflic ,  &:  cam  implendo  comparare  ilbi  a- 
(^ioMcm  jciim  li  dies  nuUa  cirec ,  pollet  jilequandocumquc  falte  ad  trigin- 
ca  vfque  annosimplere  condiuoncm.  Er^o  contra  vcnditorem  aJieclio  il- 
ladicicft  ,non  contra  cmptorem  ,tamctiipccumam  illamquarcondicionis. 
implenda:  caula  Jaca  cll  vcnditor  deberc  videacur ,  non  cmpcot.Quamquam 
C\  propciiis&:  lubuiias  incuearc,cmprorpocitl$quim  vcnditorm  propollto  ' 
dcbicordicidebec ,  vtfcmpcr  verumiicd.ci  adeictioncm  eflepro  dcbicore. 
Ellenim  dcbjcorrecrouauiicjonis,  nimirum  fub  condicioneiIla,Si  vendi- 
cor  intra  bicnnium  pccuniam  rcd Jac ,  liue  iljpulacio ,  liuc  padum  de  recro- 
uendcndoin  ipfa  vendtione  inccruenecicVendicor  aucem  nullomodode- 
bicorell  ,  ne  quiJem  pecu nKv(in  quo  decipi  omncsvidcoquotquoc  hanc 
qujcftioncm  crac^kanc^quia  vcpccuniam  reddatnon  eft  policum  in  obliga- 
cionellue  pura,fiuein  diem  ,/iue  conJicionali  ,quac  omncsfuncomniuin 
obligacionumfpccies,fcdincondicione  dunuxac, i.'c6quc  nullo  vnquam 
cenipore,  necvllo  vnquamcafu  fieri  pocdl  vc  adiocompccac  dcbicoriad- 
iierlus  vendicorcm ,  pcr  quam  cogacur  vcndicorrem  rcdimerc&  prctium 
rcilituerc  llnolit.     Nec  ad  rempertinet  quod  fi  vcnditoream  pccuniain 
cmptonfoIucrit,rcpcteicnon  poteft ,  cuJuscamcnrcpecendar  lus  viderc- 
tur  faluu  ei  elle  debcre  li  pecuniam  nullomodo  dcbniflcc.  No  cnim  repeti- 
cionis  impeJiciidq  ratio  ilia  clt ,  qu6d  pecunia  illa  ante  foluuon6  ahquomo 
do  debeiccur  ,Icd  quia  lic^c  omnino  dlcc  indcbiu ,  non  tamen  foluta  videri 
potcft  fine  caufa  qu^^  coaditionis  implendar  gratia  foluia  cft.ltaque  letineti 
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percmptorem  opcimo  iurepocert  noii  obligacionis  iure,  (ed explcCaf  condi- 
tionis  Ecquemamodum  dicimus ,  (1  legacus  fic  fundus  auc  relida  heredi* 
tas Ticio fub  cotidicionc  dandorum decem  Scmpronio ,  Sempronium  cad^ 
ccm  caperc  non  lcgac',at  nc  quidcm  ccllamerci  uirc  ,  fcd  tancum  conditio- 
nis  implcia:  ca.Ja  l.ft  ts  (jutfnb  conthrtane  8. D./i  ^ww  0Mtf.cMHf.refiam.ntc  id- 
cocan)Ciirt  pec!C  odaiiTiciodcbet,  qu  aiulUm  habuitcaufam  dandi,qui- 
uis nullau'  Scmpronius  accipiendi,(lc  diccndum  clt , pecuiiiam quam ven. 
d  cor  empcoii  liuilomocio  debuic ,  fed  quam  tamen  implendsrconditionis 
caufa  pro  redcmptioneomnimodo(bluic^nuit,fi  fblu:a  fitrepeti  nopof- 
ie,nec  e6  mjnilstamenverumenc  antequam  (oiuerc^ur  ptoifusindcbicam 
eam  fuille.Exquoappaicteuidcntiib,  quim  incpi^  faciat  itpiagniatic),qiu 
poilCagiiolum  hui  jfmodi  prorogationcs  afTin^ilant  dilacionibus  qux  re- 
fcriptoPrincipisdcbitoribus  ad  foluendum  dantur,  de  vcnditore  ^c  crafta- 
tcs  canqjan-.  de  debicorc,&  contta  dc  cmptore  tanquam  dc  crcdiCore :  c\m 
tamenneque  dcbitorvllomodo ille ik  ,  ncque  hicvllomodo  crcditor,fcd 
illepociilscredicorcondicionahscuia(^o  compcotura  cftad  pccendamre- 
trouendicioncm,dummod6  implecapriuscondicionc,hic  potitU  dcbicorcx 
prominTone  fafta de  rctroucndcndo.led  fub  ca  conditionc ,  Si  pccunia  pre- 
cij  pervendicorcm  intraconttitutum  cempus  rclUcuctur.Ec  tamcn  eciamfi 
admictcrcmus  rcAam  elTc  venditoris  &dcb  icoris  con-parationem  hadtenus 
vc  venditorcm  qui  iusredimcndjhaberct,debicorem  emptoris  dici  oportc- 
ict,5c  dici  adie(Skioncm  i n  propofica  (pccie  pro  vcnditorc  c(Te  dcberc  pociils 
quim  pro  cmpcorcquod  tahiuimum  eft  ,  cencari  adhuc  polTec  deberc  Prin- 
dpi  perindcliccredicm  IblucionJ  didVam  coar£tarc,atquc  dificnc  ,ciimv- 
iroque  cafuperindcfaciacaduer/usconucntionem  ,  ncc  grauiils  auc iiitole 
rabiLusdamnum  patiatur  debitor  ex  repracfeniatione  paucorum dicrum, 
quam  creditorex  mora  modjci  tcmporfs.Nam  quod  dicimus  diei  adic^o- 
ncm  prorcoe{Ie,non  proftipulaiore,ron  aliam ratiorem  habet, quam quia 
dieiadicif^iofacit  nep(  (Titdebitor  antc  diem  conueniri  ,  qui  alioquin  non 
^inutiljcetftacim  conucnirecur.CTtctum  vbi  vcnit  dics  ,nullusfii^ereftfa- 
nor  dcbicons ,  no  magis  quam  fi  obligatiopur^ concepca  eftec,idcoqiiepro- 
unusconucnirc&  vrgcripoteft,  nonqubdcxeu  tcmpore  dicspro  crcoiio- 
rc&  ftipul.itotcadiecta  videri  dcbcat  ,vtquidam  pucant ,  fed  quia  fublaio 
per  aduentum  diei  impcdimcnco  quodcxadljoncm  rcmorabatur ,  obliga' 
iiorcmanetpura,incipitqiic  crcditor  obligatusefle  pur^  non  ob  ad;cdam> 
ied  ob  praeteritam  diem.  Nihil  igitur  caufa:  eft  cur  maior  c(Tedcbtat  pot^ 
ftasPrincipisin  prorogando  quam  in  rcprarfentando  tcirpore  foluuonij, 
pracfcrtim  quandoneqnenouumilludeftvtex  obligationibus  indiem  con- 
ceptis  aliquando ctiam  anie  dicm  agatur  non  quiciem  ad  (blutionein , /edad 
praeftandam  cautionem ,  fcilicct  fi  cx  bonae  fidci  iudicio  debcacur,  &  iufta  lii 
caufa  incerponcnd-e  cautionis  ,  vt  Papinianus  fcribit  in/^mm^*/  41  ■^' 
fMdic.Nimiiid  fieri  poceftper  iudicemcuius  officium  duntaxat  implora- 
tumiic^quidni  poteric  Princcps  exiufta  caufa  iuberc  repraffentari  folucio- 
ncm,pro  modicofjlcem tcmpore?Ead6igicur  ratione diccndum  cftec,SilJ- 
ceat  Principitempus  conditionis  qua?ad  redimcndum  implenda  eft>pfO 
menfibus  alfquot  prorogarc ,  a*qu^  ip/i  liccrc  dcbcfic ,  vt  idcm  tcmpws  fal- 
eem  pro  aliquot  diebus  coardet  &  aDbreuict  in  fauorem  cmpcoris.  Atqo' 
nemovnquam  opinioneni  tam  iroprobabJem  aucinuexic»aui  inue^hinis 
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cft.Ncque  ergo  ilii  fercndi  fuiit,  qui  prorogandi  arbicriu  pro  teniporc  quan 
lumLbecmodico  Prinapi  pemnccunc  Q^d  cnjm  aliud  faciunc ,  niii  vc 
inPiincipis  potcftatc  lit  efhcerc ,  vci  pro  arMtiio  vcndicoris  empcor  obli- 
gcturquialioqiunnullon)odocirecobligatu$?  Nam  cum  illa  conditiofub 
quapromitcicurrecroucndicio,  fit  exearum  gencre, quasintcrpretespote- 
(tauuasvocanc  (  fiquidem  in  venditoris  uotcltateeft,  an  precium  vendicio- 
nis  velicempcori  rcddere  nccnc )  ncc  obljgetur  empcor  nili  poftquam  ven- 
ditorimpleujc  conditionem,  apparct  Pnncipem  cum  tcmpus  conditionis 
prorogat.hocipfoin  m3nu&  arbitrio  vcndtcoris  poncrean  emptotemiibi 
obligatum  vclit,poIlillud  cciam  ccmpus,c)Uo  prxterito  ftipulacionis  con- 
ditionalis  coca  vis  fpefque  alioquin  euanuillec.  Quidvcr6  dici  potcft  ab- 
furdius,  quam  vt  ex  v:iius  voluncate  pcndeat,  an  alius  obljgetur  ignorans, 
ade6queinuitus?  Tribue  fupremo  Principiquantum  volespoteftatem.  Sc- 
para  plenicudincm  potcftatis  abfolutac  i  potcftacc  ordmaiia&  bcne  ordi- 
nata.Facomniaeifc  C3ffarjs,n6  imperioduntaxat,fed  ctiam  «^ominio.AHe- 
queris  fan^  vc  rei  mex  dominmm  mihj  cripcrc  pofTic  eciam  fine  caufa,  fcd 
iion  itetn,  vc  poflic  mc  obligare,nunc  primum,  auc  iam  liberacum  rurfus rc 
uocarc in  oblieacioiiem  (quod  adhuc  diflficiliuseft)canquam  exconucncjo- 
ncfubeacondtcioncfub  qua  njhil promifcnm  :quia  pra? cer  id  quod  ea  res 
implicat  contradi(fkioucm,pcndeteciam  ex  animi  mci  /entenci.i  &  volunta- 
tc,  ad  quamvfque  non  potcft  Principisquantunilibct  fupremi  poteftas  liuc 
iufta,fiuc  iniufta^crtiiigcre.Deniquc  placct  dignaPrincipe  vox  ilJa  Imp.  Ho- 
norij  &  Theodoh)  in  lomntumi').  CJettflam.  Voluntaces  hominum,inqui- 
tint  illi,audirc  volumus,  non  iubcre.  * 

ERROR  QVARTVS! 
De^rorogando  pertutortm^aHt  curatoremiaut  procuratorem  tem- 
pore  condtttonts  fuk  cfua  emptor  promtfit  re- 
troutndtttonem* 
V  1  cx  pragmaticis  pucant,  lefcripto  Principis  prorogari  pof 
fc  ccmpus  condicionis  per  vendicorcm  implendx  ad  cxtou 
quendam  retrouenditionem,  iidem  dijfputanc ,  vrrum  tutori, 
autcuratori,  auc  procmatori  aliive  adminiftratori  liccat  fi- 
militer  idcm  illud  tempus  prorogarc.  Nequc  cundantui 
quin  eodcm  Cagnolo  dute  ,  quem  fuperioris  crrons  antorem  habencad/, 
i.C.depa{I  mterempt.cr  vendtt.<fu^fi.^^.  scfpondcndum  eciam  arbitreniur, 
prorogadoncm  hanc  omnibus  iis  permiftam  elTe,  qui  gcncralem  habcnc  & 
libcram  bonorumadniiniftuiionem.  Sic  cnim  idem  Cagnolus  d/.i.can- 
demfibi  finccnserrandicaufamin  vtraqucquacftione,  nimirum  quod  pro- 
rogarioncmnancfimilcmelleputetdiiauoni  quac  debitoribus  ad  foJucndQ 
detur.  quam  ficut  ex  refcripco  Pnncipis  cgcno&  mifero  debicori  dardam 
cflc  non  dubitauit ,  ita  &  a  tutore,  curatorc  ,gcncrali  procuracore,aliifquc 
haiufmodi  perfonij  indulgen  pofle  conccndic:quah  vrgentc  vcrobiquc  ea- 
dfcm  iuris  racionc,  qubd  vci  nulfum ,  vcl  non  nili  modicumdamnum  (icjn 
mora  modici  tcmporis,  cx  i.fi.dthttort  n.  D.desudic.  &c  ex  notat.  per  Ban.  in 
Roma iii.^.CttHtmachus.  De  verM/tg.  In  quoiamcn  ob/cruandum  eft 
eo  dcmiim  cafu  fic  fcntire  Cagnolu  quo  huiufmodi  prorogario  fa(^^a  fit  an  ce 
finitiim  tcmpus,  quud  fiiciat  m  conuenuon^  dedud^um.  AJioqui  jom  fijiito 
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cofatenturomnesnon  poirclocumclle  proroeationi,  fiuc  quia  tcpus  qu(RF 
nuUum  lupeieftpiorogin  ncqucat,vt  TiraquelluscijIputatiD^  retraS,  ctn^  , 
uent.$.\.glof.j.n\  veibfiront  arefira.  nitm.i^.  Siue  qubdca^roco^atio  po^ 
cempiis  iam  ebpnjni  fa^  (pecics  qixcdam  eflec  alioatkmisKtianiicieiio 
cabiuGec  acqaiiiu:,  quetr.admodiim  idemTii aq.  r  aciodnacat ad fiiiemiiff|. ' 
iitJ}erttrMa.t§Ukent  nMm.i7.bnamqueoQnftans&  perpecuiitpragmaQcar;; 
com  error  eft,qii6dexi(Umit  rem  vcndicain  fub  pa^  de  tecroiiendendo^ 
noiividciialienatam  irceuocabilitec  avenditore,  nec  pcoinde  ictcuocabili- 
teracquilkam  abcmptoic,  quandiu  tcmpora  iargiuncur  vt  pct>  cetroueu^ 
dicio  pufllc.  Itaque  iiecelle  ell  vt  fe  vidos  agnofcantjftatim  atquc  probatutik*. 
cft  a  nobis  padum  dc  ictroucndendo  njhii  obrtarc,  quominiisdonunijacrj 
quilkio  icieuocabditcr  fada  clfc  vidcatur.  Omnes  (iquidem  admittuntnoo^ 
liceKCucociaaccuratocijVC  nequc  procucacorilibecam  adminiftcaciooeai 
non  habentl  >  vc  lem  domini  prxieccim  pupiUi  auc  minoris»  &  Jmmobili 
lienec  (ine  d^neco.  Acqui  ninil»  mcp  i|idicio>  dici  poccft  apcrtius ,  <^fjm^ 
quod  in  fupecioribus  tam  &pe  incutqiuimus,  &  ni  hillimuc ,  pcobauimui^ 
Padb  de  reccouendedo  noneanavim^,vcvelimpediacalienacioncm,vcl 
faciat  reuocabilem  ,(cdtant'im  vt  obligcc  emptorem  ad  retrouendenduin| 
fub  ca  conditione,  Si  ititra  prarfccipca  tcmpora  pretium  a  vcnditore refti- 
tuccur.CuiusobligauonisconditionaliscffedVusilled^,  vtfiimpleca  fit  c6- 
ditio,adijendus  ficcmptor  adfacicndam  rccrouendjcioncm,  nili  malicj«' 
ftaccquanticx  cacaufapotcft  mtccdle  vci  ditoris ,  Un  dcFc^la  fit  conditio, 
iiuIUvnquampromi/Eoia£Ue(Iei..ccIiigatur,  nianeacque  resemptoci  pu- 
ti    irceuocabiliGeracquitica,  n6  j^ropcerdefedam  ccKK&tionem>i€d  pro- 
ptcc  pcrfc<flam  implec4mque  vendicionettu  Nulla  igicuc caliipeaniCtmS. 
eft  iic  s  pcrfonis de  quibu  s  cradamus,  vc  prorogenc  cempus  infercuincoiidi- 
tioni  padi  de  recrouendcndo.  Necmagis  antequim  uiiciun  iic  cempus  ir 
lud,quam  fi  iim  fiiiitum  cllct,  fi  hoc  vnum  infpiciendum  eft  quod  pr'g'n^' 
tici  mfpici  volunt,  an  rei  dominium  fitirrcuocabditcracquihtum.  Quod  u 
vcrum  cft  prorogationcni  hanc  tempotis  in  rctrouendendi  padtoexprcifij 
ineram  concaicre  ahcnationcm  i\  puil  pricterjtum  tempus  fiac , conicqucns 
cft  vc  xque  contincat  lila  qux.  fitancc  id  tcmpus  finitum.  Qua  raacfjp  W« 
infubcificermoaecurTuraqueUu»  vbi  [xftjmm4%*  vcconcira  Ca^nolMmi» 
tiat^  nec  patiaoir  limilem  confticairaaonem  prorogacioms»  qii3edoiu>>^ 
difierac  cempus  (olucionis,  &  iftius  de  qua  di(pucama$>f er  ^im,  inquic>»* 
tnohtliaahenAntur.  Namin  fimplici  proia^uioneCeillpQfisiblucndimultd 
facihusadmitti  lilud  poteft,\t  tempus  procog|Bt€Cucorpoflit,qu6d  adfccai 
modicum  pra:iudicii,quia  quod  diftenur  nonautfertur.^./ii&tfrMi./^^/^^^^frf 
pngHLreh.perfidetcjclUL  Ac  piopriecatis&:  dominii  ahcnaciunon  poccftno 
ig^ni  cilcprariudicii,  ll  quid  aliud  inhuminum  connnercioialcelt.NeqjJ. 
tainen  admittere  Tjcaq.  poteft,  quod  pto  cccto  Cagnolus  ponic  vfque 
cribuaidii  eileaotocitacicMCocisvcI  curatoris,  vci  pcocuracorisgcncrali^^ 
cempaslblttuonidi^  pcocogarcpoiEnLEtfi  cnimitafinfi^vtdetur  Bac* 
ad  4.§,Cd&mMchiis,  diftmgucns  prociiraCQcteiBt  qoi 

advnioeiialcmia!© 

^nem  deputacus  eft  a|b.eoqaud<aicamdiiotcac,  concr{UN^aff.ipiy|^ffi!§ 
magisc6municer  reccpca  eft,  qax  &  probatur  cx  4.§.  C(ijlgij^t,c^^^!0^ 
nos  vti  tcftaturCarolus  Molin.in  C9nfMet.Partf^.tUHLuix$l^efi.^'^^!^^ 
Ecre^.  Namquemada^u^foliiet»ioteU%icur«qattuiKdian^^^^^ 
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l.tauolenMsi^.alMs LeHTntfMt  de  annMts legat.Kti  &  miniisqui  foJuitpoft 
viidc  illud  induci  ncceiie  Fuit,  vt  ex  eo  die  li  quid  interiit  ItipuJatons  totum 
id  a  promillore  praruari  deb<-at,itcniquefiudns,  &  sinix  i.ftCalendtj  n.Z). 
de  retMdtcJ  fijHndum  certo  die  u4^.D.verh.obli^at.  non  tanquam  ex  mora,vt 
vulg6  crcditiir,(cuius  fcilicet  nuUamjn  llridi  luiis  iudicjo  rationcm  habe 
ri  oporterct)led  tanquam  expimcipali  obhgatJone,  cuiusp.irsqu?dam  dics 
«ft^ion  aljam  ob  caulam  adieda  quam  vi  intelligcr^ t  promiirot  tucurum  vt 
ron  aliter  fausfaccrc  poflet  conuentioni,  quam  li  fatisfaceietintra  prafcri- 
ptamdiem.ltaquenon  potelt  conccdidiJacjo  ilJaad  folueiidum  inJongio- 
remdiem,quindim!nutioqiurdam  debjii  Hat,  quantulumcujiquc tcnmus 
illud  ht  in  quod  folutio  dJtfcratur.  Aiquinihil  omninone  tantillum  quidc 
cx  bonis  pupjlli  diminucrc  tutor  potcft, aut  ex adulti  bonis  curator :  quiado 
mini  loconon  habcntur  niiiquantum  neccllc  elt  ad  tuendum  conferuan- 
dumqucpatrimoniumnonad  (^imumen^nw^J.^MtfMndkmy.^.ftMtor.D.pro 
emptor.  Non  ergopermictcndum  iiselt,qui  aheni  patrimonij  dmiinuendi 
ius  non  habent,  vt  huiufmodi  dilationem  conccdant.  Ergo  nec  priiicipi, 
ialtcm  dc  potclUtc,  vcIoquuntur>ordinaria,&  ordinata.  Qua  ratione  magis 
moucor,  vt  verum  clTcputem,  quod  ii.  fupcr.oribus  dj/putaui,  nonaJio  cafu 
admittendaeflcprincipisrcfcripia  ad  ditferendam  folutioncm  impetrata, 
quamquonoljtcreditor  annaics ,  aut  quinqucnnales  ad  fummuin jndudas 
indulgcrcdcbitori  ,  qucm  Pnnccps  ex  rcfcripto  ad  miferabilcm  bonorum 
ccdiancm  faciidam  2,^\n\\(cmJ.vlt.C.t^Mihcn.ceder.poJf.  atqueita  clle  intcr- 
pretandum,quod  dc  huiufmodi  rc/criptis  proditum  clt  in  /.  vntMerfa  ^.Cde 
precth.lmper.offer.Q^d  li  in  ca  quoquc  dilatione  &  proiogacionc  qux  ad  fo 
Jutionem  tantiim  pciDnet.falfa Qi\ (ci.tcntia  Cagnoli  &  alioium  cxiltiman- 
tium  Dolle  eam  ficri  pertutorem,  aut  curatorLni,autPrincipcm,quant6  ma- 
gisfalfacrit,  exquapaitcvolunt  redimcndi  tcmporapcrhaspcifonaspofle 
prorogari?  Quamquamnonpl.xetnuhj  ratioilla  Tjraquelli  ,iicgantis  va- 
lere  huiufmodi  prorogacionem,  quac  a  cutore  vcl  curacorc  fada  (it ,  propce- 
rea  quod  contmeat  alicnationcm.  Nam  (i  pa(ihim  ipfum  dc  rctroucndcndo, 
abcnationon  cft,  muJtb  minus  alienarc  vidcri  dcbet  is,  qui  redjmendi  tem- 
pus  prorogat,fiue  antequ^m  finitum  flt,  fiue  poftca.  Quid  igitur  ?  Alienan- 
«ii  caufam  duntaxatprxbet  qui  (cobligatadretroucndendum,  quoniam  i- 
U focit  vt ex obligacionc qu*  cum  dcmum  fub conditionc  potcltaciua con- 
trahitur,  cogi  pofllc  ad  rem  retrouendendam ,  &  rctroiradcndam  vcndi- 
tori  intra  praefcripcum  tempus  fiueabmitio  conftitutum  liue  ex  poftfadlo 
prorogatum  conditionem  adimplcnti,  preciique  rcftitutioncm  offcrenti, 
«ifi malit  prxftare qaanti  ex  ea  caufa poccrt  mccrefle vcnditoris.  hanc  cmm* 
elc^boncm  cmpton  dandam  eirc  iam  farpius  diximus.    Ex  quo  apparct,  per 
padum  de  retroucndcndo &  confcquentcr  pcr  prorogationcm  tcmporis 
ad  rcdimcndum  dati,non  folum  alicr.ationem  nullam  fieri  ,  fcd  neque  alie- 
nandi  caufam  piafciscpr2eber!,fcd  alccrnatiu^^tantiim.Quod  fiitaeft,n6po- 
teftcaratioimpedircprorogationequatutorvelcurator  tccerit,  qu6d  ncq-, 
Cucori  liccat  alicnarc  pncdiu  pupillarc,  ncq-,  curatori  prxdiu  minons.  Non 
enim  prohibctur  hx  perfonac  pupillu  aut  aduJiu  obIigarc,licet  ea  obligacio 
causialienationispnrbercaliquadopoflit.  Tu  vcro,  quid  h  no  dc  pr^dio 
agaf ^d  dc  rc mobiIi,cuius  alicnauo  neq-,  tutori  imerdii^a  fit,ncq^  curatoci^ 
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quod  venlitoc  tcdinwce  (feUietac  ?  Minimd  vcrb :  vt  ego  quiaem  edikv 
mo^la  igitucratio&gcneralior  &  gccCmodacioc  a  Tiraquello  adfeni  de« 
buita]iit)cl  huiunncxli  piorogacio  fien  nunquam  po(Iic  quin  obligadontt 
cond:CioimmuLCLut ,  ac  promde  quni  obligauo  noua  contrahatur ,  cura 
venditore  intiapiiota  tempoca  non  offecence  pnoc  illa  pcomiflio  cuaDC* 
fcat  ob  defedam  conduioneoi,  acque  icaeucnue  neoeuk  fit»  vtpcom 
geiuc  id  quod  HQO  eft»  £  non  nifi  pcocogido^  iilllbc.CBiiBcnoo 
cenfttuic*  Vndeillod'  edamficci  con&qain§  eft»ncioo  «littpcongaie 
po^t» quem  qui  ipfe  primfl  Cc fub ea  Coodicionc  obltgauk^ qotcmpeoii 
empcodrvcliccedemliib  eadem  conditionisipccic  obligaceoiincpciniikn 
po&ciioce^contcndo»  non  e(le  difficilius,vtr£  k  pupilli  pacre  empcifi* 
ne  onetc  retcouendcndi,  tutor  pupiUi  iiomii-.c  pcomittat  rctrouendcrc  fab 
ca  condicione,  fi  mtra  certu  tcpus  pecuma  a  venditoce  rdiicuctur ,  quam  vt 
tempus  quo  i  patet  coi^.liitucia:  pofuerat  in  conditione  &  promiiltCMie 
retroue:K:ic  onis  fa^iendse^piorogct  venditoci.Icaquc  cum  quarrimus,antU' 
corpru  pupiiiopoiricprorogare  t6pus  cedimendi ,  ikmi  de  hIo  difpucarous, 
an  rc  pupilli  iiiieiobbu^  (iaeimmobiI^atienatepoflic,{cd,an  pupillaobi 
ligace  fim  condicione^qas  in  (Upokttds  poceftaietiMm  fi^  vc  cf  inaniica 
daccem,inqyi«qus  a  patre  pupilli  cmputoecicfine  vUopaAode  tetiioiM» 
dendoJBtfienimponimaseiormodi  padu  in  cmpcionejpec  paa6  6dsiotK* 
ucniile^  non  camen  maiocem  illius  tacion£  habcre  poflumus  quod  acciiwcad 
pcocogandi  licencia  cutori  indulgendl,quam  fi  nullu  mccc  uerMiIec,cilin  pio 
cogatio  facere  non  poffit vt  eo  minus  euanefcac  cor.ditionalis  ilfa  ftipulatio 
qua*cum  pupiHi  p.itre  interpodta fucrat,quia  non  prjmam  coi^dinoncm 
extendit(  quudper  pacttim  iiun  magisfien  poteftquam  vtlongius  tempuJ 
in  bccuioce  concineatuc )  {cd  nouam  inducic ,  &  pec  confequenuas  nouani 
obligacionem  condicionalem»  com  obligaciom*s  coodicionalis  CiMwadAfi 
aoaefttSc  vcitadicam  idencitas,  totaeicondidonescftiinctac  i^koici|p 
'  diftin^onibus  expedienda  res  eft,quibu5  vcendum  eilet  ii  qu^  centiicaBtV 
toci  papillumobbgaieliceac:nimirun^  valcceobitgacionein,diccDdniDd^, 
Ci  pamHo  vcilis proponatur ,  qui  funaile  ob  eam  caiiiSun  maias  quidpian 
budfuerit  confccutu$,fiminiis,non  valere.  Solcmuscnimcxpupillivubta' 
te  acftimare  omnia  quac  in  re  pupilli  tucor  gcfleric.  Quae  tamen  diftmdio  rio 
limilitcr  cadcreputeftin  enm  prorogationem  ,  quam  Princeps  verditorili- 
bcrahter  indulfeiit,  nefcio  vel  muito  emptore.  Nunquam  enim  in  Pnncipu 
poccftace  cil  vcfubdicum  fuum  ignorjicem  auc  inuitum  obligct.  faltem^ua- 
'licx  canaencionc,ne  quidem  dc  picnttocUne  poteftatis ,  quia  non  /ictttcnnt 
pupill  i  pcdbnam  ccpcgrftncac»itti&  Nnceps  (iibditi  fiv,  vc  eadan  can  ifft 
Mdboa  cilc  cdftimeconproduiqoe  implicat  conccadicaQ00m  vciMBaOr 
diius  unquam  exconocncionc&contcaftaoompccacincct  cempus  proto' 
gatum  aduerrus  eom  qoi  ncque  ip(e  ptocogauit ncqoeprorcgadoni  a  Pri» 
cipcfads  vnquam  confci^ficQuod  hconuentionalcnon  eft,qu«roaprag- 
nuticis,  an  municipalcdicendmn  erit,an  principale,aut  quoalio  nouo  no* 
mmc  donandum.^  Refpondebuntomncs,cl!cconuentionale.Sed  quaratio 
nc  poilic  dici  conuentionaic,quod  ex  mcra  Principis  voluntate  non  loiiifli 
cicra.(ed  cciamconccacx{H:ciIam  conuenuoneminduacuc:numquamc# 
cecxplicabanc  Vdiem  vcialcem  erubeiccrent,cum  obmutefcuoi  QucHi 
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tutore  diximus,non  fimiliter  de  curatore  dici  poteft.     Cum  enim  curatoi 
eciam  gcneralis  non  petfbnx  deiur,  fed  rcbus,  indcque  fiar  vt  curator  nun- 
^inm  adulti  pcrfonamrepiilcntet  Jicum  excipias  quihiriofoautprodigb 
rfatur  (hicenim  datur  etiam  perror,SE)nuniquam  permittimus  curatori  vt 
xninorem  obligeti^norantcmautinuitum,netumqu)dem  cilm  obligatJo 
illa  minori  vtilis  efle  potelljfed  tantam  vt  muiori  feipfum  obligatiti  auto- 
litatem  prjcllct.  Plus  luris  habct  procuratorgencralis.  Hic  enim  in  ii$  om- 
nibus  dc  qaibus  mandatuni  habet,domini  vice  fungiturejufquc  perionam 
rcpr^fentat.vt  quicquid  a  procuratore  fit,ab  ipfo  domino  ,  qui  mandatum 
dcdit  fadtum  clle  videatur.    Quare  nec  de  eo  quiiquam  dubitat  quin  huic 
procuratonliceat  dominum  obligare,  bona  iplms  alienare,  deruquc  pacri- 
moniumciusdimi(iuere,prjicrtim  iiex  niandato  plenilTiniam  &  hbcram 
habeat  bonorum  domini  adminillrationcm.Solent  enim  noftri  dillinguc- 
re  an  procurator  quis  conftitutus  lit  cum  hbera,vt  loquuntur,  an  (implici- 
tcr.Dcquatamcn  diftinftionc  alio  loco  fuhus  tradlanduni  nobis  ent.  U- 
lud  hlcmonuiflc  furticiet,  quotics  dcprocuratorc,  fiucgencrah,fiuc  Ipeciar 
h traftatur.id  vnum  infpici  debcre,quid  mandatoexpreflim  contineatur, 
quid  etiam  t.icit^i}f  vcn(in)ihtcr  contincri,  aut  non  contineri  viJcatur.Ap- 
paretautem  cx  fupeuonbus  non  iemper  verum  e(Te  quod  dicimus,  tutori 
pcrmittendum  nonefle  vt  prorogct  venditori  tcmpusredjmfdijfed  eo  dun- 
taxatcafuqiio  prorogatio  illafieri  non  poflit,quin  noua  obligatio  condi- 
tionahsfub  noua  corditionc  contrahatur.     Quidenim  (i  contraduscm- 
ptionis  a  pnpiUi  patreuiitus  fuit  limuJatus  6c  pignoratitius?  Fingc  cum  pa- 
^o  dc  rctroucndcndo  intcruenifle  immodicam  lapfionem  in  pretio,ac  prae- 
tcrca,ncquid  delitex  iisquar  intcrpretcs  &:  pragmatici  rcquirunt,confue- 
tudinem  fccnerandi.    Pl.itet  omnibus  non  tam  emptionem  qiiani  fimiila- 
tc  iubempcionisnomine  pi^nus  fccnufquc  improbum  contra^^tum  eflc:vt 
fcripfimusin  Frror.(}.Deca^.i}.  cp\  conrequenter  admittunt,quod& verif^ 
(imumcftjluendi  pignorisius  pcrpetuum  hoc  cafu  vcditori  (nperefle  haud 
(ccus  acfi  pi^nus  apcrta,exprcflaqueconucntionecontradhim  hiiflet.  Ne 
ahoquiprodtcalhdo  foencratori,qubd  fubdolcac  fimulatc  contraxcrit  in 
fraudcm  iegitim.irum  vfurarum.   Nequc  enim  iapfus  temporisintra  quod 
tctrouenditio  pctiex  pa^topotuit ,  cfhcerc  vnquam  potcft  vt  dominjum 
tcivenditacqiix  rcvera  obligata  tantum  eft,  tranfcatin  ernntorcm  fi  non 
jpfovenditionis&:  traditionisinftantJtransterii  potuciit,  quia  vt  in  prscc- 
dcntibus docuimus,r ihil  ahud  adfert  1  npfus  tcmporis  praf tcr defr^tum  con« 
ditionis  fub  qua  emptor/e  obhgauerat  dc  rctrouendendo, vt  cuai  efcat, 
non  tamobligatio  ip(acond!tionalis,qu3epoft  defedam  conditioncm  i  ui- 
la  vi-iquam  fuiflc  intelhgitur,qn^m  ftipulatio  aut  pa^^turo  cui  condjtioiila 
inlerta  fuit.     Deniquc  pignusquod  ab  initio  rc  vcra  p  gnus  fuit ,  (cmper 
pignus  manet,ncc  potcft  euadcrcin  cmptionem,tamet(i  milljcsponas  dc- 
tecifle  conditioncm  promifli  rciicucnditionis,quonjam  abfurdum  eflct& 
contradw^^orium^pignusin  emptionem  conueru  folapoteftate  conuentio- 
nis,pcr quam ex  contrario  apparcatid  egifle contranentcs  vtpigrusnon 
cmptio  contraheretur:  Et  quemamodum  totaemptiococafu  hmulatacft, 
itainneceirariamconfcqucntiam  padtum  dc  rctrouendendo  (imulatum 
eflc  nccclle  cft,ci\m  fit  pars  conucntionis  fimulatstnequc  vcro  vlla  ccnucn- 
done  fieripoceft  vc  non  hceat  cteditoripoft  hoc  autiUud  tem^^uslucre 
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p  gausquandm  p.gnus  manct»  G»Uacoqait  twncdinm  fllnd'  fupttcft  didifo» 
ci  jui  fe  enipioceai  <ltii^  fi  Itiendi  ios  debiloa  fokt  «ip^^  vt  vel 
dfiw»b)ic  (iue  im»  aedicoris,(iue  ex  pecibna  debicoris  fuD  l^Kaj 
dcniiiiiiiustnipetcecexluftiniani  cofticuuone  mLvli,C.Jeiiir.4 
PlcoiiideiiechpiochicfaUus  &  nmuiacus  dcceflcric  ceJi&Q  hecedc^ 
Cuius  cutot  (fiue  ai-cc  fiue  poft  finita  tempora  intra  tjuae  cedemptio 
^iiko  debuidec  ii  vera  enipcio  Fuiilec )  proiogaueric  venditoci  eidcmque ve<; 
codebiton  cempus  cedemptionis»  quidni  valebicprorogauo,  aim  6c  citra 

{>cocogationem  debitor  ille  non  foluin  redimendi,  fed  quod  ^phusd^. 
uendi  pignoris  lus  oerpetuum  habicucus  iiiiilet  >Nam  ius  redimen^i  f»ppo; 
4iic  tranlladonem  ilamaoij  hStun  cx  OMda  praBcedencis  veoMtiwt^f^qiyitt 
.vecbluendi  demanftntratentam  cfle  proprieucem.  Itaque  wtk  &  ^oi 
calem  prorogatioiiem  intttilem  facete  pciOit»  niii  hoc  ^fiim » cikn  ii| 
eHecnecenaria,  eftedum  nuUum  hai?$iepoceft,nec  quicquam  addcijeci  ii^ 
ci  quod  haberec  Falfus  vendicor  idcmque  vecusdebicor,euanin  prorogade 
nuHa  fadka  eflcc.  Nec  ad  rcm  pertinetqubd  pupillus  fic  is,  qui  fallo  emptoti 
fuccellit.  Tritum  enim  cftex  pcrfo' aheredis  nonimmutari  conditioi-.ein 
obligationis/.i.$.^A:^ii  D.^/f  z/ct^.  o^/<g«Miequceominus  fundum  intclli- 
gi  pignoracum  quod  fGcneracori  qui  pignus  acceperat,  pupilius  heresexci^ 
ceric.  ^iiare  6c  eum  fundum  vendcQe' ctiam  fine  decreto  cutor  poceft  yeli% 
6c  pupiiioicaexpe4iKt4rbitiecctf»qii9iidiupupiIli  nomine  ios  dominij  .uo; 
peccatnm  noneft,qaianonpupillaris  funaoseft  icd  alieniisooitsntdmfi- 
gperacos  dkj.m4gu pm»  yiftfundM pupiUo,DMnk,Mr^fuktuttL  Sed 
et(iponas,emptioiiemBi^ani  fubpado  de  retroutndendo  acoedeaaB  imj 
modica  Ixfione  non  vfque  ade6  fimulatam  eflc,  vt  nudi  pignorisiure  ccn- 
(eridebeac,  icd  tamentant^am  Ixfionem  interuenilTe,  vt  conditio  padi  de 
iccrouendendo,  quar  ex  coiiucntionc  teinporalis  fnit ,  perpetua  videri  pof- 
fic  (  quomodo  perpecLia  elle  creditur  quoties  Ixfio  in  precio  excedit  Dcf- 
femjidque  (aacHandi  Senacus  noiiiidecrccis  innumeris  comprobatum  e(l) 
quis  negctdcbere  totocihcefe,  vtnon  foldm  anie  prjtteritum  tcn^pus  iu: 
tiaoaoa  redimi  les  potuit,  fedctiam  poft  id  dapfom  de  fiiitciim  tpcorog^ 
veodicoci  fiicultatiom  Kcdimendif  £adcn|  enim  hoc  caiii  ratio  obtinett  qnil 
&in(upetioreanobisvriirpaac4(|ii6dcdamcitra  prorogadonem  iusi^ 
ludeedimeiidiifancpiimperpecuum  cooipeterec  vendicon»  adcoqucioipOj 
tarentur  cmpcori  eiufque  heredi  lic^timpubcri  (iruiS^usquos  illeex  re  eni' 
pta  pcrcepillet,  quafi  nullo  iure  &  fine  titulo  perceptos ,  in  eo  faltem  qu(4 
quincuncium  vfuraruai  modum  excederent.  Nam  fi  ex  interpretunj 
pragmaticorum  fententia  ius  illud  venditori  femel  qiia-licum  fuiC  vt  vS^ 
obilante  limitata  conditione  pa£bi  de  tctrouendcdo  emptorem  quat ' 
cunque  vrgere  po(fi$  fd  recroaciidei^ui[p>j(a|peii|  in  atmoiD  vlque  trig, 
mum » atque  adeo  ad  fiifteclpbs  ai|K  rcfticuaidos»  dut  qt 

cflMfaiidcmcft  in  predi  refticuendi  caufam  imputandos-  Car  dicsfl 
alio  iure  empcorem  cenferi  de|icte»  alioheredcm  cmpcocis  impDberem( 
Aut  dcteriocem  iicri  conditionem  venditoris  ex  fuperucnicnce  perfona 
pnpilli  cnm  quo  nih  l  contraxcnc?  Necproindc  dubitandum  puto,  quifl 
tutoii  liceat  li  velit  rcm  ita  vciiditani  qiiamuis  mmobilem  recro  vendere 
l)uedecceto,euam  poilclapiacempoca  q^pe^  WU^i^99jS99  JIF^^^'^"^^ 
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fucrant  pcccndx  recrouenditioni.   Eft  cnim  cafus  hic  cx  corum  numc- 
ro  in  quibus  dccteto  nullo  opus  cft  ad  alicnandum  pra*dium  pupilJa- 
ic  h.C.  fHMnd.  decret.opMS  non  ejt.  Nam  qnid,  obfecro>inccrcft,  an  tcmpus 
quod  conucncionc  ptxltitutum  fucrat  nonaum  prxcerierit,an  vcrcN  ita  prx- 
tcricric,  vcnon  cominiisrcdimcndi  faculcas  rupcrllcex  luris  poteftatc:- Aut 
quarnam  niiuria  fic  pupillo,  qmdvc  iplius  intcrdl  ,fi  cucor  nominepupilli 
rccroucndat  rcm,quamvt  recrouendcret  inuicuscogi  pocuic,  iiuc  cx  coi> 
ucncionc,nonduni  foliceccranrai^ocempore  incra  quod  rccroucndiuc^Hc- 
<i  dcbuic,  fiuc  cx  lcgc,  qua:  condicioncm  ccmporalcm  ni  pcrpccuum  ccmpu5 
exccndat?  Fm^ccx  pupilli  vtilitatc  ncgotium  tranfadlum  cflc  tutoremque 
cum  vidcrcc  ni  co  ellc  rc,vt  li  iudicio  expcricndu  cllct,  condcmnari  pupil- 
lu  oportcrct  non  (o\inw  ad  rctroucnditionc  faciendam  ,  fed  ctia  ad  frudlus 
ii  pcrccptos  ac  fortaflls  malc  confumptos  aut  reftiiucndos,  aut  in  (brtS  im- 
putandos  faitfproca  quancitacc  quar  vfurarum  quincuncium  modumex- 
ccdcrcc,  (ic  ctifcgillc  cum  vcndicotc  vt  inccgro  prccio  rcccpto  tiindum  rc- 
troucndcrct,curnonbonfconfuIerepupillusdcbcac  quod  bona  fidc  tutor 
gcircrit?  Autcur  ci  pcrmittacur  vc  impugncc  rccroucndicionf  illam  qua/I 
concra  lcgcs  fad^,  ob  id  folam  quiSd  iinc  dccrcto  f^A^la  fit ,  quam  tamcn  fi 
tunc  a  tutorc  lada  non  cilet,  nunc  faliem  a  minorc  ctiam  jnuito  fieri  opor- 
tcrct,&  quidcni  cum  d4no&rc(litiitioncfru£luum,quoscxpado&  cranil 
a(^ionc  tutoris  faiuos  habeat?  An  eo  iurcquod  in  pupillorum  minorum- 
quc omnium fauorem  &:  vtihtati conlhtutumcft, mipforum  nec6  abutc- 
mur?  Diccs  fortafle,  vcl  eo  faltcm  nominc  dccrctii  cflc  neccflarium  &  cau- 
Cz  cogniuoni  vtfciacurancmptionjscontra^us  vcrus  lit  ,  an /imulatus  & 
firncracicius.  Ego  veto  hoc  ncgo.Decrccum  cnim  illud  quod  Scucu  ora- 
cio  cxigit  in  aiicnacionc  rerum  niinoiis,ca  duncaxat  cauHim  habcc  ne  bona 
piinorisimmobiliaquac  ipti  falua  conferuan  quam  maxime  incereft  ,  linc 
caufaaliencncur,caquepru[fusneceflaria,idelcad ahcnum xs  exfolucndu. 
Cui  confcqucnscft,vclifundus  non  fic  minoris,fcd  in  dominio  altcrius  li- 
c8c  minoriobhg^cus,dccrecum  nuilu  ncccflariumfic,quia  ncc  quicquaeft 
quodimpediac,vel  rcmotetur  rctroucnditionc,quzcum  fltrei  aiicnx,  nui- 
lam  protfus  aIicnation6  nxiuoL  Facccr  n6  pofle  linc  caulx  cognicioiic  dif^ 
ccrni,ancmpcio  fueric  an  pignus,  &  an  flmulacioalicjua  intcruencric  ncc- 
nc.  Scd  cam  cognicioncm  dico  pollc  quandocunquc  adiiibcri ,  id  cfk  ion- 
go  cti  im  poft  fa(5ti4m  rccroucndiC;on6  inccruallo,  quia  ncccfle  non  cft  pra- 
ccdac,  cum  non  ob  cam  caufam  fiac  vt  rctrouendicio  vaicai ,  fed  vc  cx  pod- 
fado  appareat  iam  ab  inicio  vaiuifle.  Non  cnim  quod  poll  dccennium 
pronunciacurconcraftum  ellcpignoraiitium,  faciccum  talem  cx  dic  lan- 
tum  (entcnciXjlcd  quahs  iam  inde  ab  inicio  fueric  dcciarac :  ficut  gencrah- 
tcrin  fcntenciisomnibus  vfuucnic,  vcnon  ius  nouum  cnbuanc,  fed  id  quod 
jamcft  dcmonftrcnc  &  probcnt.  Denique  fufficic  id  a  Cacorc  fadum  eflc, 
quodfl£a6^umnoneiIecnunc  aminoreipfo  vcl  inuico  ficri  oporcerct  ,flc- 
quc  rcm  gcftara  efle,  vc  cx  cucoris  h&.o  pfus  iucri  pupiilus  fenlcrii,  qu^m  cx 
iuo  proprio  fpctarc  cx  iurisracioncdcbuiflct.  Hoc  cnim  cafu^eciam  cum 
ipfo  pupiilo  concra^um  videtur  LapHd  luitannm  3.  §,  contra^Hm,  in fin.D. 
^Hth.tx  caHfin  pofi.eaf. 
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ERROR   QJ-IN  T  VS. 
.D$miltifgn$m  reSiitutione pnptUo  vel  mtnort  eonctdtluLi 
Mtnor/ks  Up/Hm  tempans  cwmm" 
ttofuUu, 

V  M  is  qui  rem  ftfldfdftracca  lege » vcd  inort  bienniom  tefti* 
cucrct  ptfflamcmptori,  vidffimqnpttccitei»iiuq^ 
dete  cpgeiccar^cctfliffaiite  inttam  biwaiBm  wGftoiwdl 

impubeteiucmkiocMii*>^cjplccum^uevcrc(Lmendi  tfpoi  ' 
ekoacuciiueignoratione  pcoi  4<le£iiit£toiiNeipoiici/me  vi- 

cio  ^tacis  qux  rcbus  fuis  coinmod^  &  dJigentcr  pro^icere  non  (atis  potdi 
Indcvcrb  cmcigit  quxltio  ab  intcrpr^-cibas  &  prnginaticis  frequcnuflimc 
tra<iata,  an  pupillo  vcl  minon  conccdenda  lic  in  ii.iegium  rclbtudoaduer-  ' 
fuslapfuin  tcporis,liucex  capitecd  di,  dc  ininoribuSjliueex  gencrali  clau- 
fula  cdidi,!!  quamihi uifta caula  cUe  vidcbitur,  vt  peiinde  admittendus fit 
pupillus  auc  rainor  ad  petendam  rctrouendiCionem,ac{i  tempus  illud  <j[uod 
couucndone  pne(cripciim  focfa^nondomclaorumcdec.  Quf  qu«ftio^b>  ' 
lio  pado Iiueconiulto  pctmilm  cradaucft»licec  in  %ccie  non  pcodi» 
ii  in  LAnmHm  Lmmmt  ^D  ilt  iNaMir«AemiiiiwLariamisab  ObiBiofan* 
dum  Rucil  ianum  legc  commifToria  emerat  daca  parce  pecuniae>ita  vt  Ci  incra 
duosmen(»abempcioneceiiqui  prccij  partcm  dimidiam  nd  ioliiidicjiu» 
dusincmptuscrtetjitem  fi  intraafios  duosmen  fes  reliquum  pretiumnon 
nu!ncrartct,limil!ter  elTcc  »ncir.pcus,lntra jpriorcs  duos  menlcs  Lananode- 
funillojRucilianapnpilbris  acatisruccelTevac ,  cuius  cutoccs  in  foluuonc 
cellaucranc.  Vciiditor  dcnunciacionibus  cuconbus  farpc  dacispoft  annum 
candempolIclIioncraClaudioTcicmacho  vcndiderat.Pupilla  inmcegnim 
rellituideilderabaicVi^tamajpudPrxtomn  auimapud  Pnefcdumvifai 

fiQttocallenCi  PmM^MmtinqpnPaxda/hhm  mikMtm^MdpeutitmUtm 
k<«Mr4urif^.Nequetamciidiificcciiraiicec  vifimi  e(leInipccttDfi,eapO' 
tiiSiniim  taJdone^ddhs  commarcndi  tn  tempus  puptSa  ineidfit » tifmm 
fecijfet  mfmtnmrhgi  vtditionts.Std  racionem  hic  (ubinde  impugfiatPaih 
,  liis  iis  vmsis^m  mc  momeri^^uod diet  poffem  trMnfiifiety  mn  magis  fuam fi  m- 
ditor pignm  diStMUctjjet  pofi  morte  deintorts  die [oluiionis finttM.Q^ire  nec  du- 
bitant  intcrpretesin  hocopinionum  co!ifli(fkuqain  Pauli  fcntentia  veritf 
lit.&  iurisrationi  mag?scoiiIcntai^ea,quod  ad  thelim  liiam  atcinet,anpu- 
piiloruccucrendum  iicper  inintegrum  rcititutionem  aduerfus  lapfumicn> 
pons  conucntionalis»licecincah3rpatheii(encet)Ciam  imperatocis  ipfeqtK^ 

3ue  Pacdus  ferd  probet Jed-  alia.  raticne-  qoam  qoa  moiicMtar  imjptaBM^ 
lietyMtjinc^nK.pfJfe  magis  esrmitmrefbtmi  eMt^fMveitdiiwdtmtitiw^ 
^mptfi  dttm  fm  pinotenit  effe  eommifiHmy(^  prettum  petedefeeegiffe  m  kpfinu^ 
in'eri«r.Scddcialiasracionesdaasfubiungit,qiKe  Impcracoicm  incaminO' 
tierii::t ienteuttam ,  vt pronuntiaret  pupillam  in  intcgrum  reftitnendainf 
qiiarum  pri' >r  hxc (xiit,quod  lcx  conm lifroria  ei  cifplicebat.  Altera  illa> 
fuod pfiores  tutorrs./^ut  tion  reflitiu  dejiderajffnt  Juipe^i pronnntiati  erAnt  ix 
quibiisrationibusapparctcxLraiilumcafum,  id  ell,  ii  neqnc  dckgcconi- 
nnlloria  trac^atun .  cl!ct,nequc  tutores  fiifuedti  pronunciaci  fuifler)C,aliud 
fanc  dccreturuni  fuulc  Inipciatotcra ,  &  lelticutiouem  m  lucegrura  pupillc 

denc- 


DECAD.  XXV.  ERROR.  V.  C&^ 
<Jcn«gaturuna.Seti  cameninterprctcs&  pragmatici  feii  omncs,  duce  Barto- 
lojid  lU  intclligunt,  vt  ciim  reltituciida  non  fueric  pupillacanquam  minor 
6c  folo  fauorexcacis  ex  cdido  De  minonbus,  rcftitui  tamcn  debucnc  ex  gc- 
nerali  iilaclaurula  fi  ftut  mtht  tuiU  canfa  ejfe  vidcbttitr,  de  qua  in  /.i.  D.  ex 
fi«^.r4*r/!OT*i«r.  acpioitidecanquam  maior,&:  propcer  iultam  illam  igno- 
ranuam  quam  obcendere  probabilicerpocclt,  quifquis  in  alcerius  locum  & 
ius  C\icctdix.VMlgJ,<jMt in alteriHA  ^y.De  re£Ml.ikr./.v/t.D.profMe,maxim6  ve- 
rb  pupilius,  cuius  xca$,illaecjam  omnia,qua:  Videt  ignorac,vc  aic  /.vmc.  C.de 
/•^'^wjowrt.Eaquriencciitiavfqucade^iii  cribunalibus  omnibus  rcccptae(>, 
vt non dclint qui  ictibant  camelle  canoni(acam,aJmuantes  fubtilitatcm 
Bartoii,  cui  pnmiim  in  mencem  venerit  vt  induceret  tam  probabilcm  &:  x- 
quamdiftmdkionc.n.  Contra  quam  tamen  mueiiio  refponfiim  &:  difputa- 
tum  fuiileper  Francin:um  Curcium  leniorem  conf.  58.  ahas  yp.incip.  ChrifH, 
Tam  copios^&:  fubtjlicer faii^,  vc  ad eas  rationes  quas adducic,  non  pucem 
jfieri  pollevc  quiiqu  anpro  Baccolot>enerefpoiideac.  lila  auceni  poc  ffima 
cft,qua &  Paulus mouctur  in  d.  /.  AlJiii/ttu  qu^)d  niliil  caufx  lic  cur  pupiilo 
ruccurri  debcat  in  earcdequa  pacer  eiusnon  ipfc  contraxef  ic.  Qm<J  enim 
abfiirdiusaut  iniquius  dici  poteft  quam  vt  isqui  cum  pupilio  nulium  gef^ 
lit  negotium,  cogatur  cxpc(^Vare  pupilli  puberutem  ?  qu^maduiodu  ex  Mar- 
ceiio  Vlp.  fcribic  in  /.apud  iM/tartMm  ^.D.  ex  cjHtb.ex  cauf.tn pojf.  eat.  vbi  pct 
hir  ratiOi  cn»  infert  ilie  in  hxc  vexbZytdeocjue cum  ex perfona patris  coirailtti 
defcendat^dscedum  erit  no  effe expeHandam  pMpi//i pMbertatem.Qimzxcs  cniiTi 
pupiilusautminor  in  integrum  reftitui  vulcob  artaccm,  nccelle  eft  vt  pro- 
DCt  le  iiefum,ncc  fuflicit  probari  jetatem  /nam porteajMa  9.$.  fi  mtner.  D.  de 
mreiMr./.fMod/iminor2.^.§.nonfemper.  D.demtnor.Yicu  autem  nonpoteft  vt 
proptcr  lubricumartatisminor  l:efus  /it,  finiiiil  ipfe  contraxerit ,  led  pacer 
cius, camecii  pacris  lieres  ip(e  proponatur.  Qua  de  caufa  fic  concepca  funt 
verba  edidi  De  minorthtes.  Qitod  cum  mtnore  ejMam  x\.annis  natM  geJfu,  effe  di 
cetwTyVti  ^Mo^MC  res  crity  anjmadttertam./.i.§.i.i.att  Prator  j.eod.  vC  incclliga- 
mus  fi  nihil  omnino  geftum  fic  cum  minore,  fiue  pupiiius ,  liuc  aduicus  ilie 
fit,(ncqueenim  Praetot  diftinguic )  nuiiam  fufc)elle  caufamindulgendarrefti- 
tutionis.  Nimirum  l],quomodo  in  propolita  fpecic,contra<5his  cum  dcfiin- 
(liVoimtus  lic  perfcdus  fuit&  impletus  eo adhuc  viuo  vc  nihii  omnmo  fu- 
perfuerjc,gercndum  cum  pupillo.Faccor  no  inuicus,  (i  is  conciadus  fuit  cu- 
lus  impicndigratia  pupiilum  aiiumve  minorem  maiori,  qui  cotraxcrat  fuc- 
cedcntemaliqaidfacerencccllc  fit,  poftcpup!ilum,&:  minorem  quemiibct 
in  integrum  reftitui  fi  damnum  fcnierit  ob  non  fadum  id  quod  faccre  de- 
buit:  quafi  hoc  ipfo  ahquid  facere  videatur,  &:  quidem  id  quod  non  debct, 
quod  ea  non  faciat,  quaf  facerc  dcberet.  Scd  (i  in  maiori  pcrfona  contra(£>us 
oinnino  impletusfuit,  nego  fuccurrendum  efleminori  concra  lapfum  tem- 
poris  ob  hoc  fohlm,  qu6d  tempuseiabi  pafliis  fit,ex  coquc  damnum  fcnfe- 
rit.Quar  fuit  Baidi  feiicentia&:  diftindioad  d.  /.  j4Y.mt/tm,^adi.i.Cfi,ad- 
Merf.vendit.pignor.  Diftinguit  cnim,  an  damnum  illud  cmergat  pupiilo  cx  fb 
lo  lapfu  temporis ,  vt  co  cafu  poflit  refticui  aduerfus  pnvfcriptioncm  quain 
vocac  conucntionaicm,lic^tcaperitinpcrfonamaioris  ,an  verbdamnum 
pupiiius  fentiatex  contra<5hj  inito  cum  maiorc,  licctolj  lapfum  tcmporis 
inconucntione  adhibici,  vtnulla  cunc  fubfit  caufa  conce  endxrcftitutio- 
nisex  capite  minoris  xtatis  aduetflis  lapfum  tcmporis ,  non  magis  quam 
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tduedmdi^luM'ipQxy  cuias  pars  qii^d^  tempusell,quia  ndpoQrfkllQCCilo 
pupilliiscoiiqniecidekpftit^^ow^qam  oobqaaatnCi 
qoocaiiieii  conqucnooi  tus  nullum  habere  poceil ,  cdm 
•int  comcattdc.  Qbanqnamidein  Baidusrubdil^ingiticanqiiodinttacaii- 
HNffli"*  tempus  fa«om  non  fait,  cenderec  ad  obferuanciam  &  appiobatio- 
nem  contradus  a  maiore  initi ,  an  verb  ad  eius  deftrudionem  &  rcfolulio- 
nem,auc  vt  loquuntur,  ajinullationcm.    Poltetiotc  hoc  cafu  admittit  in in- 
Cegrum  reiticui  poire  muiorem,  veluci,  inquic,  Ci  ob  nun  fblutum  canonem 
annuum  hcces  emphyceutar  pupilius  aacminoc  a  fuo  iuie  cecidiHe  dica- 
cur « quoniam  bc^t  iu5  donuni  diicdiex  oo  conccaditu  cocum  pendeac,  cpi 
fiiic gellutiiim  cmphyceua  iiiaioie»iiec aliod  innerueniiDe neoefle  fic apat 
cepupilli,  qu^nnoa  feoecicqnod  imia  pcaefticunim  tempus  fiuMed^ 
biiic,iamencelIacioiUa  in  folucione  ctnonia  anniu  eh  pciunec»vccoo- 
aa€bs  emphyteucicarius  refoluacui;»  9c  pfDtHOO  iadko  habcacur.  Priore  ve(6 
jCtfit  lion  dubicac  Baldiis  ,  quin  omnino  deneganda  Cit  minori  reftitutio^ 
qiliaex  lapfu  temponsnonaLiis  ef!e<5^us  induciiur,  quamconfiimatio  cd- 
Cra^s ,  qui  non  Ibium  a  maiote  faclius  tuit ,  ied  cciani  lu  maions  peifoni 
impletus  &  perfir^^us.   haquc  liccc  lapfus  teniporis,  ex  quo  eftedus illcin* 
ducitur,  mcidat  in  tempus  pupiUans  auc  minoris  xcatis,  nihil  camenea  cet 
pupillo  prodeft,  quia  nikil  noni  ei  eo  indudcur ,  (ed  concra^  dunctnt 
lam  aUoqui  pecieap^fiBo  maioi^cui  pupilluf  ibcceflk-»  lanib  magisco» 
ficmatuE»  EiofiDodt  Mi^cft  consaAnsiiw(kquodi^scaiinis,cilmiiiRi 
inaioicsfii^vciidicbcftiiibhac  lcg^^vtfi  intc»  bioinittmvciidiiocat 
pconpecuniamcdlituet,  empcorviaifimcBBQoendeieteneatur.  l}am,vt 
m  niperioribus  cam  (xpe  a  nobis  dirputatumeft,  vendicioharcpecindeab' 
foluca&pcrfe^lacft,  eciam  priufquam  biennium  prrcterierit ,  acfi  paftuni 
de  rccroucndendo  nuilum  fubicdum  efll-t :  &  jcquc  dommium  cransfe- 
cur  in  emptorem  fecuta  traditione,  adeoque  irreuocabiUcer  ,  quanuu  non 
inaiienabilicer.  Nec  ad  ahud  prodeftpac^umaddicum  de  reciouendcfltio 
niii  ad  inducendam  obligaaonem  Btcioiiendendi  fuh  condic;ooeii  ^ 
dicioois  pccciam  fcfticiiecff.-Ec  oonieqiientcr  cx  lapHi  bicnni)  nBBon 
-quicitnr  ittscmpcoci>nc6imig|s  antifccttocabilidsfiacdomimis  poft  bien- 
niuni. qui iain  ance  bicnniacD  vcfoac  plcno  mre  dominnc  fiiic ,  necrada 
vc  hberetur  ab  obiigatione  condiciooali»  qor  qnandtu  condicio  pependi(, 
nulla  fuic, defe^  ver6  condicionepurfiueuanuic.  Sed  cantilm  vc  deiinit 
poilevnquan)  ne  fub  condicione  quidemobhgsui  exca  caufa,  acii  nullun» 
de  retrouendendo  padum,  nulla  i\ipulatio  vnquam  inccruenillet.  Vendi- 
corautemvel  pupillusqui  in  vcndicoris  iura fucce(Icric,non  aliud  any«^^ 
cx  lapfu  viio  cemporis,  niii  ipem  illam  obligacionis  perlbnahs  quam  inoSD 
vique  diem  habecc  pocuccac  ex  pado  vel  ftipulacione  condmooati 
tocqaendiob  iaoicd  empcocrliecfottOndicion£,ancq|antiob  cam  cauf^ 
ibofmsce&t.  C«ittacamcn4>cinot]«bvUahabeupofiM)^dfact^^ 
defnftatandi  pa^  cOndicione  pcbpter  bpfiim  c6poiis  JMCondiu^p' 
:rtci.ficuti  njiUftpn^fittU^ pcomiffio i«iiptteiid6di  yitiirtjirfy^ 
,;fcUgitttK»  ll»  'anque  (pes  vlla  ex  eo  pwBto  ynqiiam.ootnpCMr  r 
teft,non  mngis  qu&  exeo  pado  quod  nunquam  fuillet,  quia  aftus  con(i»fO' 
nalishcet  pendcteconditionenononinino  nullus  fic  propteripS  exiitu"^ 

^uAdoq^  cc4iuoms»  (amc  defc^a  quaadocut^  cudiuoQC  a6  U  PU^"M|f 


Digitized  by  Go 


DECAD.  XXV.  EllROR.  V.  tCy 
proL'(iis  niK  I  eft,  &  tale  quidquod  {empcr  mhil  Fuic  Icaquefi  pupillo,  & 
minoriex  hic  caula  prxcor  per  in  incegruni  relhcucionem  fuccurrerec ,  vc 
eciam  podlapfa  condiciOMis  nnplenda:  ccmpora  eum  admiccerecad  condi^ 
cionem  impbiidam,  pecendjmque  recroucndicionem,  faceret  reditucio  vt 
nonfolilm  pliisiuiishaberecpjpiliusautminor  quim  anceahabuiHet, fed 
eciam  vc  aiiquid  iuris  nutic  Iiabcrec  lile,  qui  nihii  piorfus  antea  habuiHe  vi- 
dcri  poircc.  l^ius  enim  luris  iubetquuiura  tneiimum  poceft  implere  con- 
diDonem,  quam  qui  incra  biennmm.nec  prscerico  biennio  Jici  potell  ius 
aliquoi  vnquam  habuilie  exadbi  condicionaii  eumqai  intra  bienniu  im- 
plere  quidem  potuit  conditionem,  led  noii  impicojt.  Atqui  abhorret  hoc 
\  natura  reiliuic;onis  iniiicegrum  vc  pius  luris  ciibuac  ei  qui  m  mtegrum 
rellicuitur  quani  habuenc  ancea.  Sjcis  enim  ed  vc  cribuac  tancundem,  nec 
plus  nec  miniis  vtomnia  m  inte^rum,  id  eftm  pciftinum'  llatum  reilicui- 
cur.  Ecgo  qaemadmodu  prxtor  tacere  nois  poceU,  vt  bieunium  quod  efflu- 
xic,  noelHaxent,  auLVtinbieniocriennium  cocineatur.  Itaque  nequeaduec 
ftislapfum  bienmj  concedere  reftitutionem  ad  hoc,  vc  conditio  qiixintra 
biennium  impieii  debuit,  aJ  trienniu  vique  impierJ  poilic.  Piariertim  cum 
vel  miinma  in  c^pore  condicionis  mucacio  codiiionem  niuccc.  aliamq;  fa- 
ciat  qui  iubquaemptor  promilcrat  retroudditione.  Proinde  pt^cor  (i  huiul- 
modi  leilicucionc  luixilgeret,  no  iolu  iioua  coditioi.em  induceret,  iedetia 
noua  obhgationg,&  qux  nunqua  fuJlet,  quod  fane  no  magis  facere  poteil 
qua  Pr  tvoeps,decuiusin  hac  r^  poteitateca  fusc  a  nob.s  fupra  djipucacum 
cll.  Prrcor  enim  cdm  aduei  fnsexuncta  obijgacionc  n  incegiu  relticuit,  id 
cancu  agit  vc  vetere  obl:ga;ioiic  icluiuat,  &:  collqacnter  fub  iifJc  quaiita- 
Cibus&  c6-^iiioiiibu.«»,  noii  ctiani  vt  noua  inducat.  Dices,fecundum  hancra- 
cionc'  \\  recJ  :elict,ii:oMdu  tore,  nuqttapia.*tore  polieminoridarerellitutio 
nc  in  uuectu  aJueifas  iaplum  tcporiSvnequ  dc  Ic-gahsjqujanomagisin  le- 
gali  qua  ni  coucntionaii  bicniocncnium  cocincri  pocelL  Hc  camc  ncmo  du- 
bicai  q  iin  adueifus  lcgai6  tfporis  pr.r{cripcioncm  reilitutio  minori  danda 
lic  a  prxtore  / ficut  ^.C.deprdfcrryO.vel ^o.Annor.l.vlt.C.tn  tjHtb.cAHf.relltt.m 
interr  non  e(l  necef.  Refpondeo  muitum  diftTerre  hac  parte  tepus  quot:  a  lege 
priclcnbitur,  abco  quod  ex  cocrahentiu  voiuntate  exprcHaque  c6uentionc: 
quialex  nihil  nifiquantitate  temporisintuetur,  no  hancaut  liia  prardscdifi 
a  qua  incipere  prxlcriptionc  velit,  aut  qua  iiniri.  Exempli  cauia  fi  de  anna- 
li  aut  biennali  prorfcripcione  quoeratiTV»  non  curaciexaii  incipiacannusex 
Cal.  Scptcmbr.  an  ex  Odobribus.  Et  quamu  s  eadem  icx  conlhtuatan- 
numinapereexquoi^ie  hoc  vei  lilud  tadum  fuerit,  non  tamen  curat  an 
iioc  vel  illud  fiatCalcnd.  Septembr:bus  an  Oclobnb.  Icaquefactie  prz- 
toc  in  huiufmodi  cauiis  refticutioncm  concedcre  potcft  canquam  inter- 
pres  iegis  ,  non  vtpro  biennio  fubllituat  triennium,  led  vt  pro  die  diem, 
pro menfc  meniem,pro auno annum, L(ed etfi i6.'§.^kottes  D.  ex ejuA.cAuf, 
»94/9r.  vt  cancundein  re Jdat  celUcucio  c]uantum  abftulxt  ia:lio.  Nequeineo 
cuiquam  facit  prxtor  iniunam ,  ne  legibus  quidem ,  quarum  (cilicet  ex  «- 
quitate  tempaandarum  adeoque  corrigendarum  ius  hat>et.  Ac  cum  ab  iplis 
concrahenDbus  i\atutum  tempus  eft,  intra  quod  aiiquid  fieri,  pracierum 
vero  conditionem  implen  opoctueric ,  nonpocell  Praccor  aduerfus  lapfum 
cemporis  conccdere  m  incegrum  reftitutionem  ,  quin  faqac  iniunam 
ei  qui  de  eo  tempore  con^nsi^f^  ^ipn  alxasneque  fub.»lia  coivi^upue 
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conccadurus.  Hoc  ipfo  enhn  quotl  aductfus  lapfum  tempocis  in  condidone 
polici  reltiLuciodacecur,  noua  cjuoque  condjtio  induceretur,  &  quidc  con- 
iienC!onalis,  qu£  camen  a  prarcoce  fulo  iormam  accipcrec,necroliim  acra, 
fed  ecum  contra  ipfam  conuencionem  qu.E  a  contrahcndbus  tacXa  cJet. 
C^_od vcique  ncmo  dixcricdcberc  in prjctoris  elle  potci\aLC,niil  qui  &fti- 
puiacioncs  prxcoriaseafciem  cum  conuei.cionalibus  ene  dixerit.MuiioqLC 
lacil:us  elt  Vl  pollit  in  inceerum  rcil.cueie  aducrfus  elapfa.  tempora  propo- 
nendx  ai5hion  s  qux  lam  aliquai.do  compecienc,quam  vc  nouam  ipfe  aCtio- 
nem  inducac,adec>que  quod  magis  e(l,nouamobI  gacionein,quabsprocul- 
dubio  lila  cilcr.quam  induccrec  nouaindudacondicione.   AdiO  eium  quz 
rcmel  compenic,  nunquam  cempore  finin  potel^  ipfo lure,  ciun  ccmpus  non 
ht  modustoliendx,  licuc  r.ec  inducendx  obligauoms  fHi^.  /.  ohh^Mtionm 
fert  ^^.^.pUcet.D.deobltgat.^fr  MCHon.  Ec  cum  dicimus  a^boncs  quardamel- 
retemporalesadearum  <  iflercntiam  qux  f\impcrpetux,ttt. Infht.de perpe:. 
(iT  tempor.anto/t.non  ad  lus  ipfum  aO^ionisrcfpicinius,  quaii  tcmppre  vilofi- 
niacur,  fedad  iusexcepcionisqu<cex  ten  poreinducicui-,  quam  &  tempons 
pnEfcnpcionem  diceie  folemus,  vnde  Sc  /i/.illc  in  Pand.de  dtturf.tempor.prd- 
/crtpt.^io  quo  cxcanc  in  Codicc  coc  ahyDe  long.temp.prafcript.de  ^ttadr.pu- 
fcrtpt.De  prdfcrtpt.^o.  z///40.4«««r.Prarfcripciocnim  prudcntibusnot\cisni- 
hil nili exccpao cft,  quaeomnimodo  fupponic  prrcedenccm  a^bionem,cu 
nihil  aliud  cxcept  o  fit,  quam  adbonis  cxcJulio,  /4.1.     pafi.  D.deexeeptten. 
lcaque  Piactor  ciim  in  incegrum  rcitituica^iorcm  aducrfusclapfatempora 
adionis  ccmporalis,  nihil  efficic  nifi  vterepto  exccptioniscommcxlo  ci  qui 
conuenitur,  i.iluam  dct  adori  taculcacem  agendi,  perindc  acii  cempora  no* 
dum  clapfacirenc.Sedccfi  adio  ipfaper  lapfum  temporisnonmodbexciu- 
fa,  fed  proifuscciam  cxc/nCta  proponciecur,  facilius  camcn  eft  prsciori  pcr 
jn  intcgrum  reftitucionem,facere  vt  vetus  a(5boqualis  fuic  rcfticuacur,  quam 
vtnouainducatiir.  Maximcciim  ficri  ncqucatvc  nouailla  vcccn  pctlimiljs 
fit,  quandoqmdcm  nafcicur  cx  nouaobligacionc,quam  nouamfacitnoua 
condiuopropcer  innouatam  conuenu  ccmpons  quancicaccm.  Obiiacs  for- 
tafle,  nec  illud  nouum  eirc ,  vc  Ptartor  in  integrum  rcftituat  aduerfus  lapfi 
tempora  conditioms,  llcut  &  aducrfus  lapfum  tcmporis  intra  qucdadio 
proponi  dcbuit. Nam  li  minor  quis hierit  heics inftitutus  aut  legatum accc- 
perit  fub  ca  cor  dxuoncfivitra  centum  dtes  fuertt  a patre  emattapatt4/,rxc  jn- 
tra  id  tempus  iit  cmancipatus,  ob  id  (bliim  qu6d  non  ccrtiorauccit  patrcm 
qui  cum  fuerat  cmancipjturus,  fi  condicioncm  fciuiflec ,  conftacpolle  wir 
norcm  in  mtegrum  refticui  aduerfus  lapfatcmpora  condJtionis,euam  ad 
lucrum  cxteftamcnto  c aptandum  ,  fi  modo  paratus  fic  patcr  eum  cmauci- 
p.ire,  /^.§.&  ft  heres.  D.de  wwtfr.Nam  li  ad  luctum  capcai.dum  hafc  reftitu- 
tiominori  dacur  ,quanto  macis  dabitur  ad  damnum  vicandum?  Re/jx>ndco, 
multi\m  eiiamhac  pane.dincrre  temporalcm  condiuoncm  tcftamcntani 
a  conucntfonali,quiatcftator  qui  infticucioni  aut  legato  condjiionem"- 
lam  adfaipfic^i«/r4  dtej  centum  a  patrefueritemancipattUjUcct  tcmpus  cct 
tum  adiiciat,non  tamen  praccis^  rationem  h^buic  huius  vclilliusdieJjjV' 
an  incra  Calendas  Sepcembrcs  an  Odtobrcs  ea  condicio  impleri  omninio- 
do  dcBeret,quia  ncquc  fcirc  illud  potuitquo  demihn  cemporc  cooteii- 
musillcdicshituruscllet,  non  magis  quim  quodic  c/Ict  ipfemocuu™*» 
cito  cMtiiurisfiCjCOiGeotuiQdiesiiicipcte  cuaeie  extevipoie  morus  ce- 
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ftacods,  adcoqucex  quo  adiri  pofllt  hcEtditas,  l.fiTttto  D.^uand.  dttj 
iggMt,ced.  Pcoinde  niliilHcconcravoluiuatein  teilacons,  nequc  nouacon- 
dkiopcr  pr.rtorcm  inducicur,  ciim  poft  elapfos  ccntumdies  minor  tefti- 
tuituradhiredicacemadeundam  pecendiimvclegacum  ,  uaraco  pacrecum 
cmanciparc.  Prxcilacnim  dies  ilia  eft,qiia'  facJt  vc  quantulacumquc  cempo- 
ris  immutacionc ,  ipfa  quoqiie  condicio  jmnuitecur.  Imo  canc6  ma^is  dcKin- 
fti  voluntasconferuatut  ,  quam  crcdibile  non  eft  eam  fuille  ,  vclololapfu 
ccmporis  mllicucio  interaderctaiuc  dcclaratam  a  patrc  voluncatem ,  in  cu- 
iuspoccllatcellcc  implccccon3ic:onem  ,  quamuis  fi  filuis  illemaior  eflct, 
nullo  Tutc  fc  rclUcu»  pottularcc,  prxiertim  aJuerfus  amjlTam  lucri  cof.{lqu6- 
di  occalionem.  Minorum  cnim  priuiiegiumillud  cl^ivc  lisccjam  inlucro 
fuccurracur.  Auc  minori  irrogacam  ,  quam  (i  ^  maiore  cui  minor  fuccefliilec 
eacondicio  impleriiam  poiuiirec  ,  quomam  ,  vc  in  fupcrioribus  difpucaiii- 
mus,numquaincx  j>eifonahercdisobl!gauonisfubIhnua&  coi  ditio  ,  aut 
ivixMS  conduionis  forma  immutatur.  In  coque  fottalle  rcprchcr.dciida  cft 
lupradidta  Baldi  diftmdkio ,  cx  ca  parte  qux  habet  conccdcndam  mmori  rc- 
ftitutioncmaducrlus  lapfum  temporis  conucniionaiis  ,  cjuoticsob  nonfa- 
Gcxxm  id  quod  iicri  dcbuit,  concradus  a  maiorc  initusrcfofuitur  ,  &  annul- 
latucnon  cuam  li  untb  magis  confiimetur,  &  impIeatur..Nam  &:  in  fpcctc 
dJ.AEmtltus  proponcbacur  ca  conucncio  fa6ka  incer  maiores,  vtfundus  qui 
cmptus  ftierat,  memptus  ficrct ,  fi  prctium  iiura  ccrta  tcmpora  foiutum  non 
ellcc :  qurr  potcftas  dt  Icgis  commilforiar  vt  ipfo  lucc  refoiuat  venditioncm, 
ncc  comagis  umcnPaulus  credidit  cxtra  ordincm  luuari  dcbuille  pupil- 
lam  per  in  intcgrum  teftitutioncm  ,  tametfi  lex  illa  cotiimilloria  in  vcndi- 
tionibusodiofa  putaretur  :  non  illa  taiuum  tationc  ,  quam  atculimus  dc- 
cade  u.  tjubd  bonafideinitam  venduionemrcfoluat  ,  (cdctiamli  picrif- 
quecrcdimus  ,  qu6dcmptori,quiparccmprctijfoluit,  damnum  inferat  vt 
ea.m  quatitatcm  qux  folutacft  zmiizaZyl fifundus  \.§.fed  ^uodait  N erattus, 
D.de ieg.commiJf.A)i  Ncracij  fcntcntia  laudacur ciciftimancis  cmpcorcm  hoc 
cafulucraridcbcrcfrudhisquoscxrccmpiaincmpcaque  pcrccpaic  ,  quos 
alioqui  adionc  cx  vendico  refticuerc  dcbctct  quafi  nullo  lurc  pcrcepcos. 
Nifi  quis  dicac  ,quod  cgo  probabilius  arbitror  ,  eo  demum  cafaprctium  a- 
micci quo  idipfum  conucnenc  inter  cmDCorcm  &  vcr dicorcm.  Nam  &  dc 
arrisquarum  amiilio  facilior  5c  colcrabilior  cft  ,  conftat  frequcncem  ftjifle 
conuentionem  ,  vt  cas  empcor  amittcrct  fi  prccium  non  fohicret  intra  tera- 
pus  prxftitutum,/.f /f.  d  .eodJx  c  de  taa.tnt.  empt.  &  vendit.  Cur  vcr6  ca 
conucntioadhiberctur  ,  lictiam  nullaadliibiia  iusitaeirct  vtanas  perdere 
emptor  dcberct?  Auc  fi  nc  quidem  arras  pcrdic ,  cur  amiccct  precium  Quod 
enim  iPgis  commiiforix  potcftace  venditio  rcfoluitur ,  hindufque  inem- 
ptus  fit  t  fuadet  potiils  vt  venditor  qui  contradlus  Icgem  excrcet ,  prctium 
afeacceptumredderedebcat  ,  quahquodfinc  caufapenes  cumcfleinci- 
piat,  quod  cx  caufa  emptionis  amphus  cire non  potcft .  Qupd  Ci  ita  cft  ,  vc- 
reornefitinterprctis  tota  illa cUufula  8c  iilitioquxciXm  d.§.fed^uodaft, 
Iliturfcntentta  NeratM  tunc  hahet  locum  qud.  efi  humAna  efua^ido  emptorali- 
tjuam  partem prettj  dedit.l^on  cnim  iic  Ncratius  iocutus  fiierat  aut  Vlpimus 
cx  Neratio  citm pretium  emptor  dedtt,  fed  longe  aliccr,  cumprettn  ^uod  nume- 
rakft ,  perdtdtt.  lu  uocius  innucns,non  omne  quod  numcratuni  eft  perdi- 
*^  V  V.  iij. 
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cam  etiam  clie,&cicerto<lttDtixaccdru ,  puufli  ica  coDuencrit*  «Mlr. 
cundilm  hatic  ctaula]amclicemlBm'«({eCk(bluta  quoque  per  rommidefiiii^ 
legjkmvemliuone^nonaUotaniencara  en^ptoecni  iTudu&  a  feperceptos  re^ 
ftituercdcbere,quamquonullam  prctii  partem  foluillct  ,liquidem  foluto 
intcgio  prct  o.dt  lcc;e  coniniitro.ia  ^p.vri  ron  opt  itcrct,cuius  ca  cordi- 
lio  ciljSi  intra  cciiunj  tempus  prctsiim  totum  non  iuerit  cxloknum.  A:- 
qai  ctiani  ccllai  te  legis  comn  illona-  poteftate  ,  non  deberet  emptor  fru- 
^us vlloslucrai:i;,gui nuilam  omi.inopretatpaitem  foiuillct,  queDiadirovr 
clnm  es  contraiio  didmas ,  iniooiiiirtfil^nMMipeb  ongi ,  UQifittfiutiiml 

nHdbs  inemptus  iaAns  tk  >  debmiiplor  .Ibiite  omnes  tMete  ,anictii 

|>srtempret)iiniulerit,Ron  tam  ratiorcnon  ToUxi  picci|  »  qnam  poicnate 
pa^perquod  rcfoluta  venditio  eft,alioc|ui  eueniiet  vt  qni  vei  vrum  rol- 
uiflet  nummum,rri'.^kus  inccgros  rctircrdi  iiis  habcrct  qnod  tam  abfuicliira 
eft,vt  necaiiter  Neratij  fcntentiar  iKum  edepiitem  ir.terpoUtaeiLn  pa* 
ibone  De/olntopreno perdendo  ,  quam  fi  ca  pars  preti)  qux  foluta.  cft  ,iiiK 
AuumquantJtati^'  ^rltimationi  rcipondeatJC^uo  dcmuni  cafu  ajouuni «!• 
detuceinptorem  lucrari  irudus  ,  &quidcm  omnes&totos,ideKDooil  . 
iNKam  Wqiie(bluti  preuj  dontaxat  yquia  non  invicmxCmutmtothKM 
Cnraiedin^vioeai  lbaispret]j,qux' tncaem^ton  ezpaAbaimdaiieiRanctf^ 
nes  vcndi torem.Sed1iac obittr.  M  id  «nm  ccdeundii  e(l,quod  conna  Bsk 
diK:di(p«Mbainaa^if  ebmagit^etlbruccuncr.du  pupills  aduerfus  hfCvm 
temporis  conuentionalis,qubd  ex  non  fai^  pupilJuf  dcftruatur,^'  at  HiDe- 
turcontracfVusqui  fueratinituscum  maiore,ne  tum  quid6  cum  pacbo  jn« 
tcr  inaioies  fa<SlaodiofaeU.Sic  enim  l*aulus  in  queibonq  Ve  lege  (omiJforiA 
refpondtt.^/.>^ffw»7i»/,ni(i  forte  quis  pucet  malc  Paulum  rcfpondillc.ac 
meliuslmperatocem  decieuiile :  quod  tamen  ei  inteipretibus  nemo  putat, 
ptae/eramfiponas^flatcnitionescacterasprcterodium  iegis  coOMnidoM^ 
quibusmotuscft  fanperator  ^tn  ea  fpecie  le^tuoocieniin  iDCegruin  po; 
piUie  indnlgcfec.    Id  eft  >quod '  lc  vendicar  {netiwii  pcDendo  poft  di^m  lc^' 
comimflqEir  renunciaflc  vtdflb«ur&  cutores  qui  in  Iblutfoiie  ceila^r^'^^' 
fiifpe^  pronunciati erant;  Quantb mimkigitur dandaerit minori isi^i^- 
tio  aduer&slapfa  tempora  padide  retroucrdendo,quod  ron  (icutpa^tuiu 
comm>{Iorium  odiofum  eft,(ed  fauorabile?  Atqui,inquit  Baldus,  li  cmphy 
teutjcheresnnrorceffauetitjncanonis  anrui  folutione,  dubitanduninoB 
cft  quin  aducilus  commiffam  legem  contraftus  leiljtui  in  jntegrum  ffi^ 
& dei9cat«Fateor5ed  nego id  fieri  ob eam caufam  vt BaV^usputat,  quij^ 
^e^b  tl|»llMn|lidblttdon(  «r  n^iyttMisam  tSmuGtmM  ^'"^ 
«ifailiiirtmftiiil    emphyteBcaibrpeiad  agitur.vciilmi  pf»ciscdicii|r 
fio  non  ioldiiiiT,  c6tra€his  pcoiiiMo4uib6acur,6dpotidsvcquandiu  ^ 
iio  roioettir,eKpeUkcnphyceuu  non  jpoSklLo.fi  mgnjiH^igfl^^  cft 
t5^.<iic«.Eftenim  cxconucntionis-  incerpreuuone  S  contraiio  fcnfujp^"^ 
quamexconuentionccxpreira,vtfipcnho  non  fbluccur,cmphytcuta  «p^ 
latur.Quod  ipfum  tam6,id  elicmphyteutam  cxpclli,longd.mJnusff^"^.: 
iiemphyteuhspror.on  fada  habcretur.Sicul&  conuentioilla,vtiJ 
Omptionisaiuta  4J^^am  diem  fplutum  noo  etit,fundus  ad  vcndiioien» 
«famjMiKKis  elk  popAatxs^  ei$cac?ar>qu^  Si  lcx  cbmiifoii^. 
ip(t)ai<^a^fikkWiiim^  cxco  apparet,qu^"i^^ 

tBDiifeacAditiGMwiionbibcc.vndi^  rmSksaai^^^, 
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ancea  tr^ulcric  pollefllonem  uon  precariam  xn  cmjuoiem,  J  agcrc  tScum 
poceilex  vciicl)Ci),/.5. C.dc pafl.meer  empt.c^  vend.Ci\m  vciu  icgJs  commillb- 
rLepotelus  exciccau,i.ilu,iciLtjuod  vc.arLoa  obllecquomiuLs  fundum  a  le 
yeuJiumi  uadicmiicjuc  vitidicacepolIIc.luud  lecusadjeum  iiulU  craclendi 
capfkprscecioitetfa(U^flk.cumcxeaugeir.empt^  pioiitclei^ue  ce< 
fBaneae  n  uda  ttadiuo^ez  ^ua  dominitim  r^etjue  cra^uiecn  potefts  nei|De  videci 
yo^uaia fiiUle cranflataai «  vc  abundc  ^  nobu  di/putatu  A Oecade u.  Quid 
eDim  reterttnoooiieMX^vt&iidttsiiienipius  Hae,aiivt  domimumperttneat 
ad  vea4icoBeij9>queinadmodum  ui  fpecicl.i  eod.qiiocafucsru  jruqiie,Qqi;p 
iicgancritdandam  vcndicori  Cjuquam  uom>ii;o  vuidicaciopi:m  ,  aficquf 
co.icraifius  non  omnnnodo fcruarctufjquau.  rciuan.  an  tlle  co;  Uac /.t //.  eo. 
f/r.liccC!".on  ignorcm  ci  qui  fub  con)mi!loi;a  Icge  vct:d;dic  Jandam  quoque 
awtionem  cx  vei  dicOjCxrerciipiii  In.pciacoiun)  Ar.couini  &  Scucri ,  dcqui^ 
busiu  lig.^.de  leg,emuntJf.^od  ea ackio  fit  commodior,  fic  expcdiuoi  quam 
3ii%dicauo  qfabddbaunij  pfpbaut)  ,difEci{ior  eile^ Jc^iSt  ,iiue  £cci 
§ouit  vt  ^WQ^jitqc  aon  lit  doiuiHus>ctM  proin^c  yipdicatio  dari  nequeac^ucm 
|ao9en non  eo  mi n lis  xquum it^ fiui  Com modo  i  u A.e  con uci  it<  oi us ,  poHlea* 
placuic  ctiam  alicnamtem  vcndi  poilIc.Smiiiitcr  qui^i^Ji^i  jj^ic  in 
emphyccuiim,(i  pcnfioaddiem  non  (oluatur ,  habcc  a^Vionem  ex  coricraftu 
ad  cxpelkndum  emphyteucani,6c  piaccrca  v  i  dicatioiicn^  iure  Juminij  di- 
rc<Ski:red  non  ideo  potclt  diccre  contradum  iplo  lurc  icioIucum>i5c  pro  mfe- 
(5to  lubcndum  ellc,li  uon  cvprclTim  ca  lcx  concradui  djcla  proponatur,  quia 
celiatio  ill^  m  ioi  jLionc  canonJs  annui  non  cam  terol.uc:oncm  inducit,quam 
pi(^am,j^ga:  ipj^^m  pufgati  poceil^ad/soqueihcer  ma]orc5,vc  vu]g6,&  re- 
'4$iijibii);qfp^reci^^  eft  LyhuCJltikr^Mphyt,  qu&comagis  fgi  cuc  oer- 
^tjtetvUieritminori  vc  cx  hac  cau(;i  impccrec  in  i:'tcgrurc(litution^  liroc^ 
negl^gensfueric  non  foiiim  in  ibluendocanone,(ed  euajn  in  purganda  mon? 
Nam  necpenfio  illa  annna  precij  loco  cft^atnequidc  mcrcedis,nifl  tanta  Ht, 
Vt  apparcac  habitum  \'ai\jjs  rcfpcc^n^n  ?d  quantitatcm  lTudluum,(cd  tantnm 

^fefHo  fuffi- 
idebicore. 
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.dicliiy^  7«4  mihtiHfti^^Atfe  viaebitur.hm  cnim  faccncur,quod  &  vci  fi  cft, 
mulcum ijiccre/lc  ajl mMtf^eftit?^  mirtori,an  vero  tan- 
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quicanicnli  maiorellct  nuUomodo  audiretuf.atquc  iufemper  fit,vtno. 
ceat  ei ipcas  ilUus  cumqnonon  contrjxcrir,&  de  quonon  potuctitcontra* 
dlustemporc  cogitare.  An  ciiinicum  maiore  coiitiahens  diuiiiare  debiijt 
fucurum,vc  maior  illcantclapraconucjuionis  tcmpora  morituruscflet,pu- 
pilliunqueautniaioremhcreaemrclidurus.^^Im^vcro  ficut  ignoraniia  nc- 
rcdisvita  dcfun<^i  nonexcludic,  vt  lunfc.(ciibit  in  l.cutnheres  ii.  D.dedi- 
H€rftemp.prA/crtp.  Icadicendum  ellmjgis  debcrehercdi  ecjam  pupillo  iio- 
ccre  fcicndam  defu:idli,quam  ijgiiorationem  propriam  prodelle,  nc  ex  capi- 
te  ignora»itiar  re(lituacur  aducrUw  coituentioncin  a  maiori  t'ad:an).  Nec  fai  e 
vUo  iuris  locorcpcnas  plus  faueri  ignorantiz  qu^m  pupillaritati  ,vt  qui  un- 
quam  minor  rcUicuj  non  porelk,ciim  ik  miiior«rc(litui  poflit  tanquam  roa- 
ior  cx  iul\a  iguorantia.Qihe -am  cnim  potcft  iufta  caufa  clle  kidulgendx  re- 
fticutio- lispiipillojli  pup  llarjcas lulla  non  cll2  Aut  cur, obfecro , propolltum 
fuit  cJidum  a  Prafiore  Ex  (^utbtu  cau/is  maior,  mli  vt  maioribus  fuccurrcict 
ex  lis  iplls  cautis ,  cx  quibusmuk6  magis  fuccurfurus  cllet  Diinoribus  lan- 
quam  minor.bus,li  mmoractas  intcrucnirct?  Nam  quemadmodum  li  mjnoi 
1-uriofus  lit,aut  piodigus  ,  dat  ci  Pra'tor  curatorem  non  tanquam  funofoaiit 
prod  go.quomodo  ma.oii  darct,(ed  canquam  minori,quali  xtatis  vicium  il- 
lud  lic  noii  hominiSj/.j.^.^wM  autem.D.aetutel.  ita  li  minon  danda  fitrcfti- 
cutioex  eacaufa,  exqua  etiam  maion  fuccurrerctur ,  rci^itucrccum  Pnr- 
tor  dcbet ,  tanquam  minorcm,  non  tanquam  maiorcm.  Ergo  fi  vCTum  etl 
quod  ucc  Bartotus  ipie  ncgat,tempus  prxfcriptum  cx  conucr^tioncinter  ma- 
iorcs  fadka  currere  minori,5c  cpidem  cum  eftcC^u,  id  cft  finc  fpc  rcftitutionrs 
ex  edidto  De  minor$6 w.lWixd  quoque  admictcndum  et^,n6  potlc  refticui  eum 
qualimaiorem,alioqui  non  currercc  ccmpusminon  cum  eflrd^u  ••  implicatc); 
concradi«!lionem,  vt tcmpus  curratminori  cumefic:ftu,&  vt  rcftitui pollit 
tanquam  maior. 

De /ememia  ^.iVud.l/i creditor  j.U-dt  eltfir.  pi^fitr.  (frdett^ 
nioneiAfmiliHs^^.D.demtnor. 

Ny  s  tantum  iuris  locus  eft,qui  pto  mmoribus  &cere  vidca' 
tur.ls  elk  in  t./i  credstor-y.^.iUud  infftciendH  eR.  d.  tie dsflrMQ- 
«.vbi  qatrituryan  iKTcat  debjtori,fi  hvpothcca  va'n]erii,ro 
KitapccuJ  iacam  rccupcratc.  Relpodetur  autcm  cumdiftin- 
_  d:one,vc  fiquidi  ita  v^nieric,vc  li  intra cettu  t^ pus  a  dcbiiore 
pecuitia  foluta  fucrit,cmptio  rcfcn)dacur,intra  illud  t^pus  pecunia  folutarc- 
cipiathypotheci:fi  vcro  cempus  pr^ctericiit,  aut  fi  non  copadlo  rcs  vxnienl- 
ron  potm  refcindi  veiiditio,ni/?,inquit,OTWory?^  smnts  'Vt^inttquin^ue  dtktta, 
4tMt  DuptUns^aut  retputf/ica  caiifa  .ihfens^vet  in  ati^ua  earum  cau^arum  ertt ,  tx 
^uiOHs  edtflofuccurrUMr.SsA  lam  praemonui  in  fuperioribus,  cum  tra(5aui<jf 
iententia &  ledlionc  l/i cnm  venderet  lyji.de pign,aU.\oc\ivn  illum  milw ful- 
pcdlu  eflc,  U  Tri  boniano  d;gTnorcm  vidcri  quam  lurecpnfuIto,fiue  quxftio- 
ncm  ipfani  conlidero,fiue  refponfionijL^uaelt  oenim  ridicula  cft,&  qui 
mo  ex  prudcntibus  vnquam  propofuiilet^an  fi  pigr.us  diftrai^  fit  vef  hypo- 
thcca,hceat  debitori  folutapecunia  cairt  jecnperarc.  Na  prudentjbus  oinn»- 
ims  ccrtiffimi  iuris  fcmpct  fuit,tedbd&  legituii^diftra(^lo  pignore  nuHii 
bitgri  fupcicfli  iu(  cffeiciidi^fiuc  cmpton  otfcrrc  velit/iuc  cicditoti/''  ^-r 
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dnti^.credtt.pi^.vend.^  fexcentis  aliis  mis  \ocis.  Scd  &  ita  concipi  quarrtio 
debuciac ,  an  debitoii  liccrec  brtcrendo  pcctinfam  cmpcon  aiit  creditoii  pi- 
gnus  rccupcrare ,  non  auc^  ^ii  rccuperarc  po/Iit/o/w/i ,  vt  tcxcus*liabet,^rf«- 
W4.  Non  cnimponere  ppflis  f^ltfta  a  dcDitorcpecunum  quin  ponas  acce- 
pcam  ab  emptore :  quin  camcn  cOilac  hoc  iproauopecuniamacdpitadc- 
EMtorc ,  obligare  fevc  pignus  rcddat,etiam(i  miiljes  pixtericrittcmpusin- 
traquod  f<)luipecuni3  dcibucrat.S2d  Tribonianofamiliare  fliic,  ablatims  i- 
ftis  abfolucis  vci  frpiflime,  qiiali  pro  geniuuis  gncds ,  itemque  folutionis  & 
oblationis  nomina  iura,vt  cxccra  ferc  omnia  confunderc.  Refponfio  au- 
tcm  &  dillindjo  fupradidla  prorfus  incpca  eft.  Nam  &  a  rationc  iuris  illud 
abhorrcc ,  vc  cx  padlo ,  quod  crcdicor  adhibueric  in  pignoris  vfJicionc ,  adiio 
pcrfonalisdcbicoridccur  coiicra  cmpcorf ,  nifiimpccraca  priiis  ccflione  per 
dcbicorcm,cui  njiiiirum  in  eam  r6  pjgnoracicia  adlio  accommodari  folccfic 
debcc,qiiemadinodum  ab  Vlpiano  relponfum  eft  in  dJ.fi  citm  vedcret^Dcm- 
de  quod  cxccpcionis  loco  fubiicitur.wi//  msnor  fit  imi  vtginti<juin<pte  dehttor 
OHt pMpil/Hs  prorfus  obfurdam  cft.Qoid  enim  accinebac  verba  illa  addcrc  aut 
fuptllus  cam  iani  dc  minorc  annis  v;ginciquinque  didhim  eilec?  An  vereba- 
curTribon.ncqiiisfo  tc  dubitarec  vcrum  pupillideteriorquam  adoltfcen- 
tJS  codicio  end-  deberec  ,vcl ,  an  minor eftec  annis  vicintiquinq*,  cnii  ellec  pu- 
pillus;Tum  vcio  quis  vnquani  dixic  nunorc  auc  abfenceni  teipublicar  caula 
refticui  pode  cx  edido  ob  id  tantum  quod  no  egeric  ex  aliena  couencionc? 
Piius  namquc  crac  vt  diccrcc  Tribonianiis  &  probarcc  cx  pa^o  credicons 
pignus  diftralicncis  compccetc  a6bon^  dcbicori ,  qukn  vc  de  ea  ex  cdi^o  rc- 
Ibcuenda cradarcc,  Non  enim  aha  cdidi  poceftas elt,nifi  vc amilfa  a£bo  rc> 
ftituacur.  Amilfa  portoclle  non  potcft,qua'  nunquam  compctic^cd  ecfiad- 
micccrcm  quod  fcinpcr  negabo  ,  ex  pa«t)-o  crediioris  pignus  diftrahcntis  dan 
dam  ellc  adlioncm  debitori  ir.tra  id  tcmpusqjiod  inccnucntion6dedu6iu 
/it,non  tamen  iqu8  admitcerc jllud  pollem ,  dandam  ei  aducifus lapfum  16- 
^oris  in  incegrum  reftitution^  ,  liuc  ex  capitc  pupillaris  auc  minoris  xcatis, 
Imc  ob  abfenciam,qux  rcipubhc.T  caufa  cocigcric.  Cur emin  hac  partc  plus 
iuris  habcat  is  qui  non  c6traxit ,  quiqiie  cx  alccrius  pcrfona  iixs  nancifcicur, 
quam  is  ipfe  qui  concraxit?  Atqui  non  podcc  in  intcgrum  reftitui  acditor, 
non  fol.im  qu^d  ncque  minorelict>nequc  ablens  fuillct ,  vcrilm  cciam  quia 
nihil  omnmo  ipfius  intcrclfeci  Noii  enim  ad  aliud  teneri  poceft  pignoracicia 
adkione,nili  vc  quascx  vcndicoadionesaduerfuscmptorcm  habcc  ,cas  pr;c- 
ftcCjCrcdacque  debjton  d.lfi  cum  vederet.  NuUas  aucem  habec  poft  elapfu 
tempus  quod  fucrac  conuencione  prarfinicum.  Ncque  ver6racio  vlla  eft  cur 
'cmpcor  qui  ea  lcgc  acccfljt  ad  cmptionem  pignoris  vt  fiincraccrcum  cem- 
'puspecuniam  debicor  rcdderet,cmptiorefcinderctur,  poft  tcmpusdlud  co- 
gaturremrcftituere,fiue  vi&:  j)oieftatercftitutionisin  integrum  ,  fiue  quo 
aliojure,cum  noalia  lege  fiient  cmpiurus,  eaquccemporisimmucatioquan 
tulacumaue  {lc&  vndecumquc  candcm  cmergac,precii  quoquc  diuermace 
inducat(nquidem  pa^kum  illud  pars  preiij  cft,vt  cocies  diximus.)  Prctii  vc- 
r5  diuerficas  poft  perfe^bam  cxcepcionem  induci  nunquam  poccft ,  quin  alia 
quoque  vendicjo  heri  vidcacur  l.pttUacomienta  yi.D.de  contr.empt.  Quid  au 
tcm  abfurdius,quam  vt  vcnditio  pcr  crcdicorc  fadta  immucccur  ,&  alia  fiat 
cx  perfona  &  conditionc  minotis  aut  abfcntis  rcipublica:  caufa  ,  qui  nihil 
conttaxciii?  Nam  &   pigous  a  maiorc  datum  proponcictur  ca  lege  vt  non 
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alicer  pignus  diih aheie  acditoi;  ppUct  quim  li  uitra  ccrtum  tcmpus  foluca, 
pccunianonciret,moccuo,>iu«iiudcljii.ycc  cuipupillus  fuccencrit ,  conftac 
nonebminuspoiracredicorem  pignus  vcadcre  Luo  iurc  poll  dicm,  aclldci, 
bicor  adhuc  viuerec  ,  ahurvc  inaioiaunisjigi  luquiiiqaw-  debicuti  hcrcs  cx^ 
ucilll-t,vtapertiflim^Paulustiatiac,5:  ta.K]uamde  iurc  indubitaio  in<i/. 
uiemilms.vei(^,Nofi  me  wj<n«r/,tamccii  vcrum  fit  ante  diftrackioncm  tachim 
cirepupillareprardiumquodaiitcapupiUarc  nonerat  ,  in  camijucpromdc 
ca  jQm  deuciullc ,  vc  ahcnaci  poile  dclieuc ,  li  vcl  minimopupilii  tado  aut 
conienfu  ad  tacienda  ihcuacioucm  opus  eirec.  Qi^ium  igicur  racio  affem 
potell ,  ob  quam  rclucui  pup'll dcbcat  aductfus lapfum  cemporis  adhibi, 
o  m  co.uic.icione,quam  nou  ipic  pupillus,necahus  mcuius  locum  fuccellc 
nt,red  credicor  ipfe  tcceric  &  quam  pro  arbicriofaccrc  pocuit,  &  fuoiuce? 
Qaamqaam  ccli  MiLCi.im  qms  cllc  volcc  ccxcum  iUum  qiiem  iios  Tiiboiiia 
noadlaibimus  111  <i.$.i//«<it'ac;lisrcfpouliocl\  nc  adueifus  fentcnciam  no- 
Uram  Marcianus  rcrpoiidiirc  vid.-acur.    Tratkac  cnim  locus  illc  dc  miiiotc, 
quiiicipfedcbitor.iioaqLUiucccireric  debicori,&i  coufcqueuccr  dc  pignoie 
quoiab  ipib  aiinorccoiuucucu  lic  aut  etiam  a  iudice  in  odiu  minons  ,fof- 
caile  ex  cauia  iiulicati,vc  in  l.fi ex  cunfa  9 . D.de  mtHor.L\\xo  cafu  coftat  fuccur 
ycndumciremn>ori  aduerfus  vcndiuonem  pignocis,  quancumhktnLcac 
iegitimc  fada,tu)u  qu  dcm  facilc  &  indilliii6ic/ed  ita  dcmu  ll  gcandedam- 
uum  (ic  minoris.vt  Vlpianus  loquitur  in  d.1  ft  ex  caufa,  Cui  conuenit  quoJ 
abl  npp.  Diocletiano^'  Maxmiianorcfcriptumeft  in  l.i.C.Jt  adnerf.vgnMt. 
pi^aor.eLia.m  aducifus  vcndjuor.cspigiiotuquo:  a  crcditorib.fiuutminon- 
bus  4^bucniri,iicameii,inqi^iL  lcx,maguodeum)cncoaiiiciancur,  Kiniiruni 
il pigijorade  cjuoiu  vcnJiuouc  reiandcda  agituj.ab  iplis  niiiiorjbus  autco- 
tra  eos  a  iudicibus  collituca  proponantur.  Na  irab  co  cui  miiior  fucceflitf  i 
guus  datu  fucric  iiuc  patcr  is  fuit,liuc  eXtrancus  quihbct,noi;  habct  rationc 
dcfideriaminoris,fiobxtatemruam  vchtrefcindi  vcnditione  quam  acdi- 
cor  feccLit  rci  ab  alio  libi  obligatjr  ,quemadmodu,iidcm  Impp.refcripferunt 
m/.i.r<?./i.qux  nuih.ic-adlubitadiihn<^ionccu  pix.ccdcntc  conciliari  nuUo 
uiodopOLclt:&  iucpa  nocatud.gnuillud  cil.quod  nc  tuni  quidc  cunicre- 
djtordoloseverlatuiell:  in  diltradioiic  pis^noris  abalipquam  a  nunore  ac- 
cepu  miiion  tamea  fuccuvr.  patitur  adiicrfus  cmpcorcj  fcd  tantum  aducrfns 
credicore  ipfum  ,  qai  dolu  admilic,aut  aduecfus  minoris  cucores  vel  curato- 
les  qui vcndicionem  quam  impcdirc  potcrant  pcrmifciint,fi modo  ritc  dif- 
tiacbr  iiiit.  Si  quid cmm  miuus  ui.c fackum  iit  ,non  potel^  /ecurus cllccm- 
prorcuiuscitulusiuciifolcnnitate  dcllicuatur  ,vt  PauIusdoc?r//f.i-5rww. 
7"i/.9.S.'y//.Euiidcmqacrer)fum  h.abccqnod  in  <^j^.///«/^fcriptum  cftdeab- 
fentc reipubl.c  uifaA-t  luhcct  rcilitui  polTrc aducrfus  vcndiciorcm  pigi^orij, 
^  qao j  m!e  Jcderi 1 110  qi^  ^  /i"»  aho  datil  fic  cui  iple  ruccc(TL\ ic.    Quod  veieor 
iie  116  facis  bc.iC  pcrccpLu  iit  a  nnftrii  iiiicrpret.bus,vt  ncc  ab  Andr.  Tiraj 
derer.  .co:{Hcf.§.i.^/ojf.i.TiU.y}.Qaod  autc  in  hoc  loco  Triboniani  njanii  in<l' 
camus,fiet  prob.ibil:us,ti  ca  coniiUigantur  qux  fcripiimns  in  fupcricrib./?' 
/enur  ttAi  v!t.einfiemle^is,\^w€m  $.Triboniani  cti  un  ellc  probauimus,  &3 
iucis  rac  onc  omujno  abnorrct.  lllud  etiam  a  nobisdocendu  fupercft 
pcrfiucia-i  dJ.Acmi!ius^^.p.de  wwor.fubctle  in  ca  mcdum  a  iienHUC,quOu 
inicoracfhucanimaduerfum,jedquod  tamcn  impcrito  jnccrLireci  malmiWi 
bucrequam  Ti::bomau<^»mend^im  cft  m  illa  poltrema  clauuila,i^/c*i' 
Imperafore  ^Hod p^iores  tHtores,<jui  no  reftitui  dipderaJpty  fMfpcEhpronunti*^\ 
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erAnf.Dico  ca  verbj  Jelciidi  cHc  ^Hinonre/htHt  deftderaJftnt.Kon  cnim  illa 
Impcv-acoris  (l-ntc;  tia  tuic,vt i>riorunis  tucoribiis  Miiputandu  L)utaret,cur  no 
pftuinrnt  m  nuogrum  rcilitutionem  ncmmc  pup]ll<,-,c(im  de  hoc  ipfo  .ipud 
Imperacorem  qua'reretur,an  relbiui  piipilla  poifct  r.ecHC  ,  lcd  poiuis  cur 
vcnditori  poll  diem  dci  uncia.  ti  vt  rolucrent ,  non  roliii(rcnt;quo  facloJc- 
giscommil]ori.Tpocellatem  cflFui;iflent  ,  pupiI!.TqL:e  redhibcndi  Fundi  iur.t 
inccgra  confctuallcnc.QiJCKf  ab  iisFadum  noneire  crcdibilecrac  mab  mcn 
lc,&:  dolo  maio,  ciimaiiunderurpeajpoftcapronunciaiicfrcm:  Ex  doloau 
tcm  ipfarum cmergcrc  damnum  pupjllaf  dnnim  ccrre  vidcbatur.    Etfi  ne- 
qucratio  hrc  Paulum  moucrc  potuifllt.  Si  cnim  tirtorisdoius  prodcnc  pu- 
pillonon  poteft  ad  rcfcindcrdam  vcnditioncm  pignorisco  rempore  di(lra- 
qiio  funduscocperac  dTc  pupilbris,M  pii^nilsfiierat  dacum  a  ma!orc,pr«- 
lciCim  quandiu  crcdiror  ipfe  aut  cucor  ell  ioluendo,^./.i.C^  adkerf.veyidit, 
^rfwr.(hoccnim  cafunurqua  en  ptor  inquictandns  cll,retumquidcm  di 
fraudcm  parDc.pauit  Ix.^pert.C.ft  vendit.pij^n.a^at.)  Cnrproderit  pupillo 
lid  impcdicndam  poreftr.tcm  lcgis  con-millonar  Aib  qua  non  pupilJus  jpfe, 
fcd  paccr  cius  cmcratiNam  &  Hcri  facilc  potdt  vt  fufpedbis  tutor  fucrit  do- 
KSquemalo  ccflauCric  in  prctij  foluiione,vtin  ncctm  pupiUjJcx  venditio-' 
Jiiscommjttcrenir.r.cqnc  tarren  vcnditor  fiaudcn)&:  dolum  participauc- 
m.    GrtcnTm  c\  co  qurd  Paulns  in  d.l.jieniiltus ,  tam  diligenter  hac  dc  re 
<Ji^utacan  pnpilla  adneifus  lapfiim  rcmprnsconuentionalis  in  inttgrum 
rcratuidebcrct.,dcqueeotr:m  accurat^  apud  ipfum  quoque  Imperacorcm,* 
&  tantisconucnconibns  difputatr.m  fuilfe  rekrt,apparct  maniteftc  quim 
vcnim  (itjCpio^cotahacDccadc  difputau:mus,non  cfle  in  fupremi  Princi- 
pisarbitrio^cpotcilate,  vt  tcmpns  condn,onis  a  contrahcnubus  prxfcri- 
ptum  prorogct,re qiiidcm  ex  caufa  piipillarisitatisli  non  aduerfarius  con- 
fentiar.    Cur  enim  dc  rertiturione  in  mtegrum  c]ua:rcndum  fiii(let,(]  ea  pro- 
rogario  ablmpcratorc  concedi  potuirtct?  Autc]uo  vnquam  cafu  conccden- 
dacritprorogatio.dnoniilo  concedi  debuit,quo  lot  racionibus  Impcrator 
vt  pupillx  fuccuncrct,  mcucbarur?  maximc  venNpropter  dcnunciarioncs  e- 
riam  po(l  diem  a  vcnf"itoic  fadtasquarum  poteftatc  ab  ipfb  per^  venditore 
prorogacio  fada  videri  dcbuiiret.Et  vetb  longe  expeditius  fliturum  eflet  rc- 
mcdium  ilJud  prorogationisquam  reftitutionisli  luftum  eHec  :quia  quotief- 
cunque  lufta  prorogatio  eft,idem  numero  contiadus  qui  antea  Kiit,  manere 
inteljigitur,  proptcrcaqnbd  tcmpus  prorogatum  idem  cum  pnore  ,  faltcm 
hiris  ficiionc  efle  exiftimccur,vt  fupra  d/ximus  cx  Tiraquello.  Reftitutionis 
ver6  in  integrum  remedium  eft  omnino  extraordinanum,  idcoque  odio- 
fiim  ,  necvnquamconcedendum  quar.diu  aliud  fupercftqu<kl  velordina- 
rium  (it,vel  minils  filtem  cxtraordinanum  /.in  eakfe  iG.D.de  miner.  Ergo 
cum  reftituendam  elle  pupillam  Impcratar  liuciuftcJiue  iniuftc  pronun- 
ciaucrit,farishoc  ipfbdeciarauit  ,  litamen  dc  t.im  improbabili  iic  infulfa» 
quaeftionccogitarepoiuit,alio  illo  prorcgationis  remedio  indemnitatJ  pu- 
pillreconfuJi  nunquam  poireinuito&  contradicentc  eo^quiius  habct  con- 
tradicendi:   Magifque  extraordmarium  &  a  iunsrationealienum  cJlcauxi- 
iiu  prorogationis(c]uauis&  prudctibus  &lmpcrator!bus  incognitu  )tjuam 
jn  integru  reftitutionis.'  Ac  proinde  in  hac  fpccic  li  quado  vnqua  alias  locu 
habcre  debct  qtiod  Titus  Antonius  rcfcriplilfe  diotur  in  /./cd  citma/f  he~ 
ftde  u,  D.  ad  S.  C.  Trth//.  pupillum  cxtra  ordiueni  non  clle  luuandum  Q 
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ERROR  SEPTIMVS. 

St  pftfilluj  refiittU  ^ttl^ns  tdnaium  wuutrgx  €Mpite  ignwrsntU  » i^4r/M8<Mi 
mmmmt^lkmimk  tmmmm  ^ntmmmtm  . 


Hcerpretum  d{k  magis  qukn  prag|iiatu:<^ 
^  nunc  refutauinittfPcpupiltoadMflrfoi  lyum 
iieoidanaUsintnteznvnrefticuendbs^ca^^  ignotantix  at 
tanquam  maiore.  Scd  pragmaticorum  noitroru  proprius  hic 
cnc  quem  nunc  reFuuDimus,  a  quibus  error  ilie  nuerprccum 
'peiuscertcquam  dcbuic  acceptus  Fiiic.Putic.n.generalitet  & 
mdilbiidlc  veruhocclIe>vciuila  pupilU  dc  akcnus  mmori^cuiullibetigpo-' 
raua  iuiU  przbeac  aiateria  rcilituuonis  ex  geiicrali  claudila  «4  mib  m^^> 
cAi^A  ejfk  i/MkmrMmiat^diiJbamit  ,quia  pupilbiiirminqriylkripd^ 
lU  lic»an  contra  tsttoutn  vei  cnntacetn  agcre  mmt^  Uimkmc^pimnAum 
CHmeai  aduer{ttstuni  qim  quo  non.coonaxeDCpo(bdare.  in  vooqae  adc^ 
eiiidcnteclittootiirnon  (bUim  kiciiConfiiilw»cedimqueiuris  racionem, 
kdic  (1  interpretes  ip(qs  fffnfuUmm,  NaBii]aod  a4  ptimum actinet/ol ent 
inccrpretes  dillingucrc ,  aii  pupillus  niin6rve  qui  in  integ^m  reftitui  vuic, 
excapice iufte ignorati£&:  canqiil  maior  conucniatur  ab alio,  an  ip{c  agac: 
ncc  nifi  priorc  cafa  adniittunc  danda  ei  rdlicutionf ,  id  eft  ciim  ab  aiio  con- 
ucnitur  vt  in  LAimtliM  58.  D  de  minor.wnw etik  (\  agatu^uoniamproriusno* 
uum  8c  iiuuuiicu  eft  vt  quis  ex  pvoptia  i^orfmcia  uqi  c6pasec  aaiqD6*iaci(I 
queac  plusqu^iacisniieturigpocancicineoy^ibd  csediairiii^bim  praN 
l>eiseerai(acKKieai .  att«  conttenco  cco  auuham  adfeoe  po^qiMfi  pcc  ni 
cxoeptionis>vt  non  inUibcilicet  Caftrends  difpucat  ad  Unm  fliwfiuniLts  4^ 
iJmmm  D$fmh^kligm.*x  /.^w  m  ^lttriiiM  ^DfrtgmiJiarM  Caitts;trribil^ 
eos  quidem  qui  in  ahctius  locum  fuccedunt  iu^tam  haberc  caufam  ignoran 
tiq  wuu,  id  quodpeLitur4ebeatur>(ed  ica  demu  in  hcrede  id  obtinere  ii  cu  eo 
agatur,  no  otia  (1  agat.Na  plap>c,inquic,qui  agitcetcus  ellc  dcbec>cum  fic  in 
poccllateciusquandoveiit,experiLi.ex  quo  illud  ecia  euenic>licec  a  irac^atu 
uodro  alicnius  lit  vt  c6poralia  ilnt  ad  agcndu  qux  pcrpctua  funt  ad  excipien- 
dil  Lpnre  j.§.vlt,pM  ml,wml,txeeft,  Qu^mqui  quod  iequicuciii dJjfmkt 

cencnc  Tciboniam  fic  pocuU  quam  Ittceconfttlti,^  bcne  ftylum  agnofcojy 
Dab&cocam  illam  poftceoiam  daufulam ,  Hdcitd  dc  hercdc  M^afimtid^ 
nem  vfque  legis.  Non  enimniii  vaidc  inepc^fubiici  poterac  a  Caio  ea  clauir 
fula  &:  dilbndio^ciim  ii  ex  pr;rcedentibos apparet  nd  de aliis  hcredibus c6» 
cepcam  clle  regul  itn  quain  qui  conucnirentur.  Sic  namqueconcepca  cft  re- 
guIa>.^i/«  a/rerttu  locum  fHccedunt  tustam  hahet  caufa  ignoratid  anidquoi 
pctcretWydeifereiur.Er^odc  reis  no  de  ..(iioribus  Siquide  adoccspecunr,non 
cei.Pctitur  autc  a  rcis  no  ab  atlocjbus.  Quid  veib  Ikuicius quam  ilquis  mo* 
oeat leguU qugiiiiwifirftiiSmiivecbisdciieotiBlic5cepta  Ut^iuiemAab» 
cincttuisconiieniacur^onit^fiag;it}Sed^cftado0erac6  baberepoteftfi 
{brteexchiro(vp^iho  hcrcditario&  in  heredictietepccio  agatpgporSf 
epochi     dcfanawc6iaapfeLiiift|»nAabeiig^    caasihcKs  iuc 
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DECAD.  XXV.    ERROR  VII. 
quia  in  ius  akerius  lucceaic ,  liccc  idcm  ador  ht^deoque  ncc  in  expciifas  vl- 
las  cor.demnandus  eft  li  polt  vj/am  apocham  lici  ftaum  cedac.  Quoeciam 
iare  Scnacusnoftcrvcicur.lndequeapparet  rcgulainillam  generalcm  e(Ie&: 
cum  ad  iiecedcs  &  fuccellores  omncspcrcineac,  (iuc  adloreslint  ,Iiuerei, 
malc  Tnbonianum  ad  reos  :llam  comgultallc.Sed  Sc  Triboniani  inlaciam 
dctcgunt  verbailla//««c<^r/>tfrr^r.Vnicaenim  prxcedebac  claufula  &  fen- 
cencia,  non  plures,dc  hctedibus  vero ,  6c  fucccironbus,non  dc  hcicdc.  Ica- 
que  fcribcndum  potJus  erac  it  verum  amamus,//of  de  hcrtdthnsy  quomodo 
lanfconfuitus  vcique  faipfilTct.      Neque  vccl)  gcrmana  huius  rcguls  ratio 
illacirccpropcer  quam  inrcolociurj  nabere  deberet>non  in  adorc  ,qu?)d 
nonntinpotelUtc  rci  quando  conueniatur,quomodo  in  adtons  pjtdUce 
©ft  vcagac  quando  vclic,:dc6que  certushic  elledebeatdciurcfuo  noncti& 
reus  (  pertinet  enim  hjtc  ratio  tantiim  ad  fumptus Utis ,  dc  quibus  fi  qujcra- 
rur,illud  vnum  infpici  Ibletan  cemer^  a<ftorlitem  mfticuilTeaucreus  fufcc- 
piile  vidcatur)fed  quia,vt  diximus,ignorantia  qnantumlibct  lufta a^oncm 
pcoducerc  nunquam  potcft,pant  cnim  duntaxat  probabilcm  cxcufacionem 
cxcufitioautcni  pr^bctexccpcioncm  untum,non  adionem ,  exccptioncm, 
i2iquam,a  1  etfugiendam condcmnationem fumptuum  ljus,vtdixi, (cd  non 
ad faciendum,quominils id  quod  petiCur,reuera  debcatur,vtronftat  cx^. 
^Jn  hacJ.ckm /i/tMjftmthas, \hi  Paulus  (cribit,in  hac  ftipulatioiii  Ne^ne per 
t€  ne^ueper  hmdemtuum  /ierijpev  heredem  videri  fieri  non  faaat  quod  ex 
ftipulatu  iieri oportct,quamuis abfit &  ignoret.  Eft enim  locus  illc,  vt appa 
rcc ,  de  promillons  hcrede  qui  conuenitur  ex  ftipulationc,nec  tamcn  co  mi- 
niisillumtencrivulcPaulus,qu6d  ignoret  quid ftipulacione  conciucacur. 
Quod  procuIdubiolicaccipieiidueftvtcumelteduteneatur.i.n6  foiu  mcro 
iuieiedeti4cxicquitate,&  ira  vtaducrfus  cfimifTam  ftipulationc  reftitutio 
iiuUa  dah  poiJit  Ecli  non  ignoro  intci prcccs  vulg6  cocra  pucare,quibus  vide- 
tui*  nimis  duru  vt  coueniacur  quis  ob  id  c[6 116  tcceric  ea  qux  faccrc  debuit 
ex  ftipulatione  qua  Jgnorauit  nr^.d.L^ustn  alterku  •  Ciim  tamen  nihil in  eo 
abfurdi iitaut  iniqui,quoues  ftip  i'  ^itiu &  poteftascx  eiusperfona 

vucs  accipitjcui  hercs  hicfc  iiud  magismirum  videridcbct, 

<juo<lin^.$  i»/j<if,idem  Pauiui  .\t\jiWkk.,nori  vtderi  perpuptUttmfiettffe  exfie- 
pra[criptaftipulattone,[ipMptllush«resertt.  Qmd  eniin  amphui  fccere  potcft 
pupjl]antas,nili  vt  pupillus&  ablcns  &  ignorans  habcatur?  Atqui  hctedes 
cseccnctiam  ablcntes,&  ignorantes  ienencur.Qui,dni  ergo  pupiilus  cenebi- 
tur?  Venim  refuonderi  poceft  faaoiabiliorem  hac  parcccaulam  pupilL  elTc, 
quam  alcenus  ivercdis  cuiuflibccetiam  abfentJs&  ignorantis.quiapupil- 
lusilc  abeft ,  vt  nunquain  poiHt  adellc,ita  ignorat  vt  nunquam  fcirc.  Njmi- 
nimctiamcilmadeft,abeit,quae/cit&  videt  ignorat:quod  in  cxteris  herc- 
dibusdiuerfumeft  cciam  minoribusannisi^  dum  ncpupillis(al?oqui  cur 
depupillo  Icx  loquerecurr)qui  licecfcmpec  adfucrint,&  ignotaucrint  ,ca- 
men  ic  adeile  &  (cire  potuerunt,  ideoque  pcr  eos  fa^um  videri  poteft  quo- 
minils  llipulationi  parucrint,tum  euam  cum  ftipulationem  ignorarunt.  Ex 
eoquc  maximcloco  lefcllendi  funt  interprctesfic  pragmatici  noftri ,  qui  in 
propofica  quarftione  non  ieparancpupiUu  a  minorc.Porro  (idebicorisigno- 
jranua  faccre  non  poccft-.quominusid  quod  petitur  re  vera  dcbe.icur ,  mult6 
mj^s  admitcendum  eft,  ignoranciain  adonstacereron  debercvc  habcat 
ad^ionem  quam  alioqui  non  eilet  habicurus.  Quace  ncc  Bicilc  poiTum  con- 
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coquere  quod  ptagiiiatJCi  pafliin  iaditat ,  rcftitution6  in  integru  fi  a  reo  im^ 
ploietur  per  vi4,vtloquutur,cxcepuonis  impetrari  quadocuq-,pone,pracrcr- 
trmcx  capiteignoianux  ,  ctiani  polltcmporaconcedendjc  reltitutioni  alc- 
ge  prsfticuta.  Onmisenini  reilitutio  in  integrum  adioell ,  Iicccab  eo  pcta- 
tu[,qui  conuetiicur.Et^Pauloinlcntentiisdefinicurjrrii^jr^-^W-erw  ,  vtl 
CMt/u  aiito.nec  fa- 6  fieri  pocdk  ,  vt  pet  viam  exceptionis  vnquam  petatur ,  ne 
qaidemktco-.quiaiiullamcxceptionem  habcrc  videri  poicft,qui  rcilitutio- 
ne  i.idJget ,  vt  ahquo  lurc  n  ti  videatur,&:  vt  Paulus  loquitur  iii  d.l.exce^iO' 
nesjjnfri.Deexcept.nuWwmipCc  habet  auxilium,antequam  fiicrit  rcltiuifi 
tus.Fateor  polle  fieii,vtpecendjc  reftitutionis  caufam  detrco  indrumcntum 
ahquod  ab  adote cdicum ,  quod  in  illum  vfque  dicm  tcus  ignoraucrit.  Sed 
dicononeomi-.uisactionjs  lureceiiferi  dcbere  rdlitutioncmin  intcgrum, 
quamhoc  cafureusimpetrac ,  nec  proinde  permittendum^  ei  cflevtimpc- 
trec  poll  elapfa  tempoia  intra  qiix  reltitutionem  peti  neceflc  clh  ncc  ad  rcm 
pcrtincbit ,  h  obiiciat  no  potuiire  i"e  ciuAs  petcre  rd^itucionem  ,obid  qubd 
m  fua  potellate  non  faeric ,  quando  conuenirctur.    Ncquc  cnim  cxpedarc 
debuetat  vt  conuenirecur^li  conuentus  nihil  iuris  habitucus  crat  nili  pctjta 
prius  reliitucionc:  Quam  ll  non  priiis  petcre  potuit ,  propL.Tca  qu6d  futuri 
aduerfarijiusignoiaret^iiihilo  plus  lurishaberc  dcbct  ,  quia  non  potdlim- 
pucati  a<Skori ,  cur  non  cicius  egerit ,  &  intra  tempora  ,inciaqux  rcus  in  intc- 
grum  reftituuonem  peceiepotiiiflct.     Ancnim  diuinarepotuit  autdebuic 
hicurum  vt  aduerfanus  vellet  reltitui  ?     Aut  an  non fatis ei  fuit  haberc  ios 
qua-litum  ,  quod  non  niU  in  cafum&:  incercum  euentum  petendx  m  iii- 
ic^rum  reftitutionis  pollet  amitterc?     Quare  nec ahud  diccndum  arbitror, 
tauietlidiftulcrit  e  icionem  inftrumenti,ea  mentcvtintcrim  pctcndx  refti- 
tutionis  tempora  labe^entur.Quamquam  cinm  ita  iuscfle  fao,  vtisetiam, 
qa^  iuftam  habetexceptionem ,  lieam  opponat  taidius  vt  tantb  maioiibus 
litisfumptibusaclorem  onerct,c6dcmr.ati  debcat  in  fumptus  omncs  quos 
a(ftor  feceritin  :llumvfquc  dicm.Ex  c^p.e.\-ceptunemy\bifclm  noz.Extr.dt 
^ro^<if.mel!oum  camen  puiocfledebere  condiuonem  actoris  tardius agcn- 
tis ,  quia  non  iicuti  adionem  excipere  &  fi  quas  exccptiones  habct  rcus  pro- 
ponere  cogitur,vt  fc  re  poflltactor  an  pertniaciuscontcndcrc  debcat,an  cc- 
dcrc  fimihterdici  potelt  coi^endumcum ,  qui  ageic potcft  vt  ftatim  agat 
ciiius  quam  velit ,  ob  hoc  loltim  vt  fcirc  poflic  rcus  an  in  intcgrum  reftitu- 
tionem  impetvaredebeac  ,neaic.*quoniam  vtrcllitutio  impctrctur  pofta. 
dkioncm  propolitam     cxhibica  adous  inftrumenta,fit  per occafioncm  po 
ti:\s,quam  ex  caufa,vel  in  confequentiam  propoiitar  ad  onis:  Vndc  fllud  eft 
c^iiodincertsimreffituttonisdixit  Papinianusm /./i  Tirtiw  48.$.!. /)r  fideiuff, 
propterea  quod  a  ite  impctraum  reftitutionem  duplex  inccrtitudo  fcmpcc 
eft ,  vna  tacti,an  qui  reft;tui  poteft  cani  iinpetraturus  lit  ,cum  mnlta  poiHnc 
conu.ngerc  qujc  factanc  nc impecrare  vcht  aut  poflit.Altera  iuris, an  ca refti 
tuiioli  peticafucr  tconccdcndafitcx  >uris3Bqujtacc.  Qux  omniac6  pcrti- 
iicnt, vcappaveatdiiplicemilloruni  erioremefle,qui  pupillum  tanquam 
maiorem  reiticui  volunt ex capite  infta'  ignorandx, non  folum  ad  cxcipicn- 
dum  fi  conucnuicur  ,(cd  euamad  agfidum.Errantcnim  primum  in  co  qu6d 
CLim  interpiecibus  nondillinguunt  ,  an  pupdlusagatan  conucniatur  ,cilni 
tamen  cj  foli,  qui  couemtur ,  putent  interprctes  fuccurricx  hac  caufa  opor- 
tcrc.    Sed  crrai  t  rut  fiim  in  co  qubd  cu  interpreubus  dat  tcftituuoni  pupil- 
lo  taqu^  maioi  1  ,qiu  tamen  dare  no  dcbcrcnt ,  ne  qiudcm  co  cafu  quo  pupil- 
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Kis  coueniatur :  ciiin  hoc  ipfo  ex  reo  ador  fiac  quifquis  pecit  refticutionc  vt 
diximus.Sed  S>c  quod  niagis  ell ,  ac  obfcruatione  dignius  in  propofita  qu^- 
ftione  ciimdifpucamusan  pupillus  reftitui  poflit  in  intcgpj  aduerTuslapfa 
tfpora  retrouenaitionis,  no  de  illo  tatuni  quacrimus  ,  nn  ignorantjapupjl- 
li  aftionem  ei  parare  poflit ,  fed  de  illo  potiffinuim ,  an  ea  pupilli  ignorantia 
faceredebeat,vccmpcor  citra  couentionC  vllaobligetur  ad  retrouendddu. 
Secunduid  quodin  ruperioribus  probauimus,  pronijfliunemrctrouend^di 
nihjl  aliud  inducere  ,  nili vt  cmptor  ad  retrouenditione  obligetur  fub  ea c6- 
diuone ,  fi  intra  cci  tu  tcmpus  venditor  ei  pecuniam  rcftituet ,  quo  tcpore  e- 
iap(b,hcutomnino  deficitconditio  ,quaccrtum  cfle  incipit  nuquaextitu- 
ram,ita&  promiflloeuanefcit,nec  vllavnquafadlaclTe  mtelligitur.  itaquc 
fiue  per  decretu  Principis  proro^ctur  tcpus  conditionis,fiue  per  in  integrum 
reftitution6  ca  prorogatio  fiat,tatendu  cft  nouaobljgationem  contrahifub 
noua  conditione.    Proinde  qui  dcuntpupjllum  hoccafu  reftitui  debcrc  ta- 
qua  maiorem  cx  capitc  ignorantiae  ,cfFedu  ipfo  dicunt ,  poflc  ignorandl  pu- 
pilli  Faccrevt&:  ignorans&muitus  obligetur  cmptorad  rctrou6dendCi  qui 
alioquin  no  obligarcrur.Qnod  tame  quis  vnqu4  dHccre  vel  fentire  Cci^s  pru 
denfque  aufuseft-Ni  h  abfuiJu  cft  qu6admodum  cileia  diximus,  vtqui  cx  * 
jgnorantiafuafibi c6p.iret  adionc,an  non  multb  d»/Kcjhus  eftvtcx  vnius 
ignorltia  ignorans  ahus  obhi;ccur?     In  eoque  certc  diffett  fpccicshicc  qua 
cra£bamus,ab  illa  dc  qua  Paul  usin  d.LAemtltus^xhi  cnim  ignorantia  pupiUi 
€tiafi,quod  intcrprctcs  volut  &:  nos  negamus,fuflkcrc  poflet  ad  inducenda 
in  integrum  rcftitutiori6,n6  idcirto  tamc  pupillo  prodellet  ad  induccndam 
obligationc  vcIadion6,fedtantitm  adimpedienda  rcfoluunnfi  v^ditionjs, 
ncfundusquireveracmLitus  FuiCjincptusfieret  cxlegis  comillorixpotefta 
te.  Hocver6  multo  faciliuscft,quam  vt  ex  pupilh  ignoratiacmptor  obhgc- 
tur  ad  rctroucdtdum ,  ficut  6c  fauorabihus  cft  vc  cocradtus  femel  perfcclus 
ex  bona  fide  inicus  tcneat  6c  fubfillatquam  vtrc/oluaiur.Icaq',  faciunc  vald^ 
mco  iudicio  impcricc,  qui  exco  ^uod  lmperac.ini lla  /peciepronutiauitpu- 
pilla in  intcgrurcftitucda  eflc,infisiut,  limihtcr  in  propofitaquxftione  re- 
llitutioni  locu  elTe oportere : quafi  nihil  intcrfit.an  pcr  reftituciond  viditio- 
nis  rc/blutio  impediatur.An  noua  obhgatioad  vcdition^  nou^  faci6da  indu 
catur.Scd  illimuh6imperitiusquipugnatcsImperatoris&  Pauli  /cntctias 
/ic  c6ciliantvt  pupilhis  tanqua  pupillus  &  minorrcftitui  n6poflittanqua 
maiorpoflit.  Na  quod  ImperatorpronuntiauitpupillSinintegrurcUitucn 
di,fic  naud  dubie  accipi6du  eft  vtreftitu^da  putaucrit  excdi^o  De  mtnori^ 
^M^.Mouebatur.  n.  iU  a  potiflin\u  rationc  <juod  dtes  comutedt  tn  tcpuj  puptl- 
U  inctdtjfet^eaf^  res  effectjfet  ne pareretur  legt  vedittonisMc^^  manifeftius  ap- 
parct  ex  Pauh  difputationCjq  vt  cotra  sctiac  no  cx  aliomouet  ^tjuodfater 
pupilia  no  ip/acotraxerat.Qux  ratio  prorfusridicula  eflctfideco  quiercref 
anpupillanotaquaminor  pofletrcUitui  ,(ed  taquamaior.Quod  veroiidc 
pragmatici  noftri  pupillonon  folu  rcft.itutionem  dandamefle  putanttan- 
quam  maiori,(ed  ctiam  clcdionem  an  reftitui  malit  contra  cmpcorcQ)  ob  / 
clapfa  in  pupdlaritate  tempora  conucntionalis  condjcjonis  ,  an  agerccon-  / 
r.ra  tutorcmqui  intratempoianon  paruerit  conditioni.Abhorrctlanc  uon 
cantum  a  iuris  rauonc,fed  ab  ipfis  quoqaeincerprctum  traditionibus.  Sic 
enim  vulg6  fentiunt,&  redc,rcfticuCionem  hanc  quam  pupillo  dari  volunt 
tanqu4  maiori,cijm  dccur  aducrfus eu  qui  nihil  cu  pupillo cocraxic ,  nec  mii 
cxxquitatc  illa  geiicrali,  ne  pupiUus  ex  ignotamia  fua  cui  fola  ;i:tas  cauium 


Digitized  by  Google 


'A»        ANT.  FABRI  DE  ERROIt  PRA(M«AT. 
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tempuycmptotiolfcrredcbueratjindcmnislcruaripupilius  ncqucat.  Nwn 
cum  hoc  iplum  imputan  po/Iit  tutori  cur  cempus  conditionis  clabi  pafliii. 
fiCjiicmoaubiucquin  tutorexhaccaufa  condemnari  po/Iit&:  debeatvtin»' 
demnitatem  pupillo  pi:jEi\et,ncc  pcoiude  xquiucis  ratio  vUa  eft  ,  quarfua- 
deacvtfecuto  piipillo,necdamnum  vllum  mccuenci  (uccuni  opoiteat  n5 
modocouua  boua;  Edei  empcoi:«ni  Ciiiaihjlpofns  impucare^uiquc  6iilt 
pupilli  patKixttcismjpiipifio  iffi»  canfrOTnm»  fedctiam  ^dmSa»  iMiV 
HMflSmam  jnriaegrriffimiiarionap.  Ppmque  volanc  interpieciesnftnif 
rioncoi  luuic«)iaBfla|itttotaDqaam  maiori  datur  obiaftam  ignorantiam  of 
gcnerali claufula/i^ wMmSU cdufa ejfe  vidc^itur,  non  niir ioUidiariim 
eflctidcfticadtfniumaccommodari  dcbcrCtfialiterindemnfcatem  confe- 
quipupillus  nequeat,fortd  quia  tutores  nuUoshabuit  ,auteoshabuitqai 
nonlunc  foliiendo:vctradit  FratKifcTurzan.in  communthMs  optnwnibjfmf* 
M^.ina^^.prdfcnptioxx  Paulo  Cailr.in  Lproper^d^m.^.vh.C.de mdU^  Fii» 
Cilc3alb.ini.parte ^uintxpdrtft princfp.num.^an6^u^cflAdde  Carolu  Rui? 
num  eoLi9.con/lpcnuIt.voL^.&  Roiand.iValle  eiitf^tOJtum.ii  .vcffvtfkm 
fiMififlM.W^lmb  &  qaod  amplids  eft ,  faoentiitiiiteipcMesyqaod  prag- 
mauci  ignorant ,  tatoris  fcimtiam  fiiffioefe  pode ,  vt  impediatiie  pupiUos 
qnandoqiiecxcapiie  iuCbe  ignorantix  6c  tanquam  maioc  ceftitnatuL  Sic 
aumclegancer&  ver^Pauius  Caftrcnds  ada.^Jitlmcl^.De  verh.ikH^^ 
Qapdproculdubioicaaccipicndumcfteciamficutornon  fic  folucncio.  Tti- 
cor  enim  domini  locoeft ,  pupiliiqucpcrfonam  rcprxientat ,  adeo  vt  ctiam 
dcdolotucorisexceptiopupillo  expcrienti  nocerc  debeat /.rf/w^  Celfum^ 
iJUa  ettMm  fUAiho.  D.de  doi.maLexcept.Vbi  addit  Vlpianus  gcncralitcr  id  vc 
rum  elle,neque  diftnigucndmn  eirc  an  pupillo  cautum  fit ,  an  non,CUt&lie 
(biuei;do  lit,an  non.  Denique  pupillus  tutorem  habens  nequc  Dcoabfentt 
hafc>eri  poCcft,ciUn  cucoc  addt ,  nc^e  pro  ignorante ,  dm  tHDor iciid 
pupiilus  ip(e&ice  non  poccit  Q^d  crgo  ii  taoor  k^oam  noa 

m^istanien,quiprotiiBaieomniapupillincgocia  geiaK,lieqaeexiDali 
Iide>fidfidekcec5cdiligeiitecivnge  niatreni,quz  cilmcucoiem  pupiiloin' 
tcaannum  pctcredebcrct,nullttro  pctiit,fedtam6  vniiieifiim  pupilli  p^^|' 
monium  haud  .'.hter,quam  ii  tutrix  ftiillet,adminiftrauit.  Non  puto  pouc 
autdebcrc  fcicntiam  cius  noccrc  pupillo  quia  ciim  reucra  tutrix  noni^ 
quodncque  b  p  icredatafucrit,neque  a  Judice.non  habct  legicimamp 
nam  qu^e  pupiHum  vfquc  adc6  rcprxfenure  pofTic ,  vt  eadecn  cuni  pi 


tlii  debcrct,tamecii  maccr  pco  catrice  omnia  gedtllet)  totimque  rcm 
wd&ty  Ccd  ftt  lamenfi  fi]|aendononc(Ie.proponerecur.Namqaod  proxin^« 
diximusexeorundem  intcrpieiiim^ciitencia  ,  iiancinintegrumrcRKucH?' 

-    -  *-  ...     .  -.(jenfr 


^efljtdk  folucdoeft  ad  uideninitaccm  pupillo  pra^ftanda  non  minus  4".  * 
ii  cutoc  vcic  fuiilec  Nihil  emm  prorfus  inteceftpupiiii  quod  ad,boc^^. 
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clenimt8ternconnrquacui,cumeiusc]uiprotucorc  gencbona  omnia  perin- 
deiiQCcaLice  obligaca  pupillopio  aiinuniiUacis&:  iieglei^is  >  aiqiie  ipiltis 
cubohfi :  cx  Accucd]  iencencia  recepuflima  ad  l.pro  ofjiao lo.C.ile  admwtif. 
tutor.ijlax  lcnccnua  ti  quo  vnquam  Lafu  veia  dt.iunc  inaximc  obtincre  d©- 
bctjCiini  macecipia  elL,qua:piocucricegeflic,quoniamad  cusofiicium  pci- 
cinebac  vccucorcm  pjpillopccerec  mcra  annumli  lucrix  elle  noiiec:nihik|» 
probabiiiuseittquam  vc  vuigo  cucrix  exiltiniecur  macer  qu^  pupiiiinego» 
cia  geric,aiio  cucore  miiio  exUlence.  SeparaiWufque  eil iiac  parce  is>qui  pio 
tucocegeiic  cnm  cucor  non  Uc,a;Uiio  tutore.  Fairum  eonii  tu  orenunceil(f 
eo,  eum.quiprudcns lcicniquemcucur  lctucorena  vt  grailecur  in xe  pupil^ 
iari  ^cuiusboiia  aim  Jiailomouoiinc  obiigaiapupiiiojquiano  tamcxqua- 
iiconcra(^uobiigacur,idcitex  caulacutcia:,quam  ex  cd  do  taiiquam  tiir, 
&  prjt'do  ,.coiileque:)s  cH^vc  quarCumliliec  loiuendo  lic ,  non  dcbeac  ea  res 
nQOcrepupdlo,quomiiius  excapicc  ignorantix  rellicui  poi]ic,acii  neque 
verum  ,  nequctailum  tucorem  vimm  iiabuillec  ,  quiaiiec  vilum  hai)Ci 
reinteliigicur,qui uonniiiiaiiumhaLiet.  Etineofanc  pragmatici pallim 
erranc.,not)<diltn^ucntcs  hiiliim  tutoicmab  iliLgicimo  aucabeo  quipro 
cucore  negocia pupiiii  gecit  ex  bona  iide :  cum  camen (eparatam  clle  huius 
&  liiius  racioneni,vel  cxeo  appareac  quod  in  Pandec^is  leparati  funt  cicuii 
J^e  eo  tfusfro  tMtcr.S)Ct<jModfa[f,tutor.aHtor.EK.{i  enim  pio  cucure  negocia  gc- 
rerediC)Cur,quimuncre  cutons  fungiturinre  impuberis,  liueie  pucec  cu- 
corem,riae^tac  non  elle,hngac  camcn  cHe      fro  tutore.D.de  eo  eftiipro  tMn 
rtr.  Accamcn  faliu5Cucoi;magisproprie  dicicur,quod  ad  edif^um  pra^coris 
axocnctycpii  dolomalo  d^dccipiendi  animomencicur  fc  cutorem,  idel^qui 
Sc  mal^dc&  nialoihiqibtuteli  libi  adio^ztJ.fa/fMs tMtorii.m  ffrinc^  §. 
VmD-ft*odfM/frHtor,Qw^aix:£m  pio  lucore  negotja  gcrit,candem  ndem  &c  di 
iigentiam  prxftaCjquam  cucor  ^xx^^ziciJ.petiult.D.de  eo efuipro  tutor.Ecc,o C\ 
qais,prxi'erum  vccb  li  macer  pro  cucorc  negocia  gcireric>&:  foluendo  fic,  ea- 
demi|>lius  ratioin  omnibus  conftitui  debet  quar  veri  tucoris  conflituere- 
tunv^caiii  pecioiiali  procutelx  nd:iorre  quam  hypociiecaria  ceneacur,  ad  lioc 
«cpapallasomnino  indemnis.ieraecuc,iJc  conlequcncer  non  magis hcx: ca- 
rupctmicfifndumellpupillo,  vccanquam  maior ex  capicc  iuftx  igr.oiantiac 
ccltituacur  an  intcgvum  aduciliis  cmptorem  ad  pccendam  poft  cSpora  retro- 
ucdicioncm,quam  li  macrcni  ver^  tutriccm,aluimve  tucorem  verum  habuif 
/cCjVrgcncc  mimirum  vcroquc  cafu  cadem  a:quicatis  &  luris  ratione,vt  pupil 
liwindcmnisquidem  rcruetur,nccxignoranua  fua  damnum  (cntiat,led  ca 
iiidemnitatem  a  cucore  vd  procucorc  c6lequatiir,qnem  habecex  qua/icon 
tradu.obiigacum,potuisqiiamabcocu  quoncque  contraxeric,ncque  qua- 
ii  concraxecic,quique  nec  iecit  quicc]uam  ncc  non  fccit.    i*ragmaticos  no- 
llrosiIiudfelliCjquoid^djci  l"oiet,etiam  in  his  quac  niinoru  tutorcs  vel  curaco 
res  malc  gellille  probari  poiranc,licec  perfonali  adione  a  cutorc  vel  curato- 
le  Jus  fuum  coniequi  polfinCjin  incegrum  tamcn  rcftitutionis  auxilium  mi- 
noribusdamnumeilc/.tfr/^OT       tot.ttt.C.fitutorvel  curat.interuen.Seda- 
nimadiieriere  deberencid  vcre  cum  dici  cum  pupiliusin  incegru leftituipo- 
ccft  canquam  pupiiius,aacminorcaquam  minorjcx  cdido  De  mtnort^us,i\6 
autem  ciim  reibtuiciir  ex  cdido  De mtnorthus :  quomodo  cam  reftitili  voluc 
uiterpreres obiultam  ignrrantiam.Et  di/Iimilicudinisracio  euidcnsillaeft 
quod  ex  edidto  De  m/»0rr^M/>nunquain  fuccuiritur  p  upiiio  aut  mmori  pei 
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piipillo  aiit  inmori ,  er  in  iiuev^ruin  reihtucioi;etn ,  mli  aducrfiu  eani  cam 

'qiKjnegociuinalitjuodgelluin  lK,viprobauimus  in  fuperionbus  ex  vetbii 

illis  ed.tkijde quibus  in /.i.^.i.er  i.Mt  Prstory.tn prtncip.  D. demm.  Ptoin- 

de  iiuUa  ht  iniuri.i  ei  coiura  quem  pupillus  ,aucininorrctlicuiiur  >tipnot:i- 

pfe inquietecur , licectutor  auc  curacor titloiuendo, quiael^quod impuun 

poiiiceicurcumpupilloaucinmore  concraxeric.  Ac  cum  aduerfus  lapfum 

teinponsappoMCt  inconuencione  fa£ta  mcer  maiores  pupillus  minotve  a- 

lius  rellituKuc  tanquain  maior>&:  ex  edi6:o  De  mAtonhns  vulc  libi  fubuenia 

pro  tuaiiidemnitacc  adueifus  eum  qui  nuUum  pioifusfecum  geflicnegodu, 

&  Cvii  nhil  itnpucarepofIis,tiqu:de;n  non  inadicm  eumpupiUus/edrprein 

pup:llam.Q^dniergoaequumlitprjorem  conuenintucocem  auc  cunicorc, 

qji  i^cexquati  conractn  ()j]:gatusetl, & eam  indemnitaccm  quz  pupilio, 

aiicminoti  pr.vltai;da  ctt,xq;i^  commodi  prsctlare poielb Quid  igiturli  pri' 

pillus  ncque  cutorem  habcac,nequc  alium  qu;  proturore  negouageraL'Hoc 

nimirum  cafu  clamabunc  piagmacici  potl  fiarcolum  cor.cedendjni  reiiitu- 

tionem  pupiIio,non  canqiiain  pupi.lo,led  canquam  maioti,  vc  admicc:  pollil 

etiam  poll  lipfa  tempora  ad  offcrendum  empton  peciiun  quod  incra  pf» 

icripcum  ceinpus  ofrerri  dcbueracridexcorquendam  recroucndicJOiicm.Eco 

concra  negabo,  nec  vnquam  patiarvtdetenor  Hacconditioemptorisquiltbi 

diligencer  profpexerac,ob  hoc  folilm  qu6d  v6ditori  pupillus  rucccllcric,cum 

C\y  quod  magisetl,line  vliohetede  vendicor  dccefIiUcc,lion  co  roinus  coni* 

Cionis  cempora  ciaberenciir  line  fpc  iw.^icucionis^quomodo  dicitnuSjPecunia 

ad  diem  promillli  fub  pGena,&  ance  dicm  moccuo  pcomillbrc  cominicti  p(r 

nam,licec  heredicas  eius  adica  non  lii,l.ad diem  jj.dt  vtrb.  obltg.  &  quideai 

ica  comicci  vt  retlicutio  in  incegrum  hic  dari nulla poflic.Nam  c6tra pa*nani 

conuentionalem  nunqnam  datur  retbcutio,liccc  contra  legal6  detur ,  vt  tia- 

^tatTiraq.Z)tfrf/r4/7.ron«tf«r.$.i.^/(»yri,/wwi.38.Atqui  nemo  dixerit  maiotem 

elIcrationem,vccondilionis  ceniporacurrantcum  efFe6^u&  linc  /pe  rethtu* 

tionis  iaccce  heredicatc  quam  ciiin  pupillus  herescft,quiaiac6cc  ncredicaic 

jiulius  hereselt,pu^iHusaucem  non  poccftquid  minusellc,quamtiomnino 

nulliis  elIec.Qiu)d  li  heredicatc  lacfice  cfipus  curric,linc  /pc  rcfticutionis,  qoia 

heredicas  pcifbna  dcfundti  rcpraclencac :  cur  non  idc  admiccemuspupiliobc- 

rcdc  exiitccc?Na  &  pupillus  ex  quo hcrcs  eft,  pcrfonam  dcfudi  fullinet,vt & 

aliushcies  quilibct-.proindcq»  non  magis  vcnircpoceft  quam  ti  maioreilet; 

contn  fai^um  defiinfti,&  aducrfiis  concra6kum,qui  ance  n\oni  dctun6b  no 

(blam  perfcft  on6  habucrit,lcd  ctiam  fuS  cxecnjtion^.  Qmdcnim  cxequccu 

fupcreft  cmptori  qui  xt  fibi  uadita  cx  caufa  cmptionis  acccepit , nec  fub al  ^ 

conditioncfc  obligauic  ad  rccroucndcndij,  nili  ii  incra  bicnnium  iibi  pfcuu 

a  v6dicorc  rcfticuerctar?  Auc  quid  ipliusinteiefTc  poceft  an  pupiilus  nitoreni 

h3bcat,nccnc?Alioqui  diceiKiu  eric,cmpcorc  hoc  cafu  obligacuelIe,vcquaii 

pupilli  procu;acor  poftulec  cjtucorem  dari.  Quod  fuenc  protctJib  ndiculum. 

quandoquidfinon  /bidmnjhilcum  pupillovnquagcfljc,  icd  ncq'»ger^dij  ^-^ 

bec,auc  aliud quicqu ji  ciuidu,nili  vc  perfc^b  implctiq; cocradus  uii ius  fal- 

uum  &  inccgru  cucacur.  Cur.n.curet,an  quiiqu&iic,qui  rcdimercaut  poifit> 

auc  vclic?auc  an  v6diCoris  hercs  impubcs  lic,an  pubcs?auc  an  cutor6  alique 

bcacan  nomautdeniq;  an  omninohcrcs  aliqui$hc,nccnc.^ncpe  his  oniniboJ 

caljb.  idc  iuriseftjVt  pcrindc  codicionis  itnp]6dar  tcpora  eiabatur  cii  etfe^ 

&  hne/pc r^AiCutieiiis.  Hac  ibia  djfiVtciiuaqu6d  li  pupiUus  cutorc no^^' 

bttit 
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bnir,nulUproindenicace  (uaad  one  lul3ec,neq^  auxilio  ce(Ututionisin  in- 
cegru^cequeaiio  vllo  lucc.iiiii  toiic  woua  inacc^  qiiaMucoreu^pecetcck-buic 
«oc  pcctiCyi  «.'^c  alia  wi  poriia  ex  hac  laula  lc^ibu^lic  co|tii.uu.  Si  veiu  cucor6 
habuic,agei:ccuciaeu  puceic  pio  coCcqueda  incidiucaic  q.i;a  Jebcc  cucoi  pi^- 
ilarepeciculu  codicionis  no  in  plciar  qua implcredvbu^c  ,vc  adiopupillo 
quaecerecur  Lpupuioru  ii.C.df  adtm  /M/.qui  cexcus  ad  ^poilu  quxitionc  pro 
fencecia  noihaoinniu  mjxiMic  videcur  accotnoJacus  Si:.<..ii.'<bec,Wupilloru 
(eu  minorutn <ictenrorc5  li  per  cos  doiiaLoim  condicio  uegtecia  lic,rei  ■  n)i(Tq 
pericuiupr^lare^vcuucllii^ainuSveuanjliper  cucocis  ncgligenciani  vcl  dolum 
hackum  (ic c|uomintUin)plecaFacciccondiciod9nauoiii&,  >ou  c6 luiinisaink 
cido  iacio"ein  pupil!o,quani  luciacuru.scra(,  licor.didoiilaper  cucoi'cm  im- 
pleta  kiiiilec.Poiionihil  proif.isreiVrc  vcrumdonacionisauc  vend:cion)scon- 
dicio illa iic ,cjux per cucorem pupilli :ioniii.e  debuic  2nipicn:&  onmicafu 
ces  amiccicur  ii  con  icionon  implcauir ,  quq  lamen  ii  n  icca  ccmpus  corliiCu- 
Curn  implecanon  ilc,po(ieaunplcci  nunquan>  potcU,quandoqi'idcm  muc^- 
•cionecempocis  iucondicioneapporici  con.'icio  'p(acocaiminucacecui,pUnC" 
tqacaiia  ipeae  acnumecoditkreu^eiHccreciy:. 


ERROR  OCTAVVS. 

Sirtfcnft*  Princiffis  prwogetur  venditari  condiiionis  implenddt  tempus  Adpeten* 
dmn  retr^Mendutonemt  ^uod  uimfemel  ab  emptare  fuerat  proroj^atum^ 

dcVMru  petemU  prorog^attQni^  prf.textM,  ,j  ^ 

4|L5PVTAViMvshucufqi  c«>;:tca  Hicronjrinii  Cagroluint^^ 
pcagmacicotu  Piiwcipcs  no  ignobilc  Doi>or6,dt  co  quoJ  pa 
mus ille aufuscft  fcribeie,peimitteiidu  crtc  fupicmo Priocipi 
vc  protogec  tempus  coditiojus  appofitirin  promiflione  quaiti 
^^^^  _   empcoc  vcdiconiecerit  oc  rctrouenu^do.Nuc  cx  Cagnoloi- 
pfococrapragmacicos  noibc  sdiipucadu  nobiscit  iqui  magiilri  errorc  dila- 
cac  quantu  pollunt,vt  fiiciac  anipUi  i  ^ .Na  fi  is  qu:  fundu  a  le  eincra^  fub  pa- 
,  €to  de  recroucdcndQ,li  ii^ta  |):cnium  ilbi  precmm  rellitucreiur,ance  jinituiil 
^bicnniumprorogauenctcfiipus  coudiuonis,Cibiquc  pro  biennio  cricnmum 
indulfenc  liberalicer,nullaqucahadecaufaquam  vt  bencficminte  confec- 
ret,n5  defunc  ex  pragmatias nolkis,qui  putcnc  perinde  permittcndum  e(lc 
.pri'K>pi  vt  tepus  i&  procogatu  rurfus  ptoiogct ,  acque  ii  nulladu  prorogauo 
pr^ceffiltec.  Quatn  in  fencencia cx co  cantwim  mouencur  qubd  vtroque  caiii 
ipariltfuprctiH  l^mcipis  poteftas',nec magno  incommodo  afficiaturem- 
•^coccontia  cjucm  pufmodi  prorogauo  m  alium  fakem  annum  indulgc^ 
,  fur.   Conua  quo$>iipro  mc  vcl  vnus  Cagnolus  cetcatc  velic,is  non  tancum 
autoritatc,icd  etiam  rationc  ftatim  viccrit.  Nam  &  cCim  quzftionem  ibfam 
:proponit,anPrincipi  liceac  huiufmodi  ccmpus  pr(irogare,nc  nimi$aD(uc- 
.daro  qu«itioncm  mouere  videacur  ,  quamnemoancc2i  mourrat ,  non  de 
^longiot)  tcmporc  quacrete  aufus  cft  ,  (juam  qu^d  fit  duorum  vel  crium 
, jmenfium-   Sic enim qvacftioncm concipit ^^l.i-C.de pdG . inter  emptor, 
yg^  ptndtt .  ^U4tShon  .34.     Au  Pcinceps  tedimcndi  icmpus  prorogarc  poflic 
r^|>cc  duos  aut  crcs  menfes  :  vt  apparerct  ncc  dubiiarc  illum  quin  fi  in  an- 
.  jium  procoeate  Pcinccpj  vcllet,iaeilicccc  non  deberct.  Qupdapcctius 
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fi^mficat  III  n.*qiie:nibiis,ciiin  qtwepit,   An  hcn  pofllcea  prorogatio  poftiam 

clapriiurcenipusincraquod  dcbuerat  conditio  iiuplen  ,  pretnimq.ic  rcfti- 

•iiii     rccroucudkioiKMTi  poi^ulaHdam:  negac  aucem poileynifi ,  inquic,ma- 

giiain&  inligiieni  cladeln  forcunis  ve#idicoris  concig  ile  probecur,quscft- 

ccnc-nccamciC:)3c  incta  prxlcr  ptum  tc  rmus  potucrit  paiire  condiUonK 

quo  cafd  vruli:  qtiideni  Ct  fubue  .lendum  c(1c  coiiimifctationis  pociusquam 

iurisalitjiiiracfonet^d  ra  tamen  vc  prorogatioilla  non  nili  fcxadiummu 

fic  meiihumiira  innuens  nullo  c^CuCc  admicrcre,  vt  prorogatio  htanni  v- 

nius ,  ic  tum  qnidem  c^m  nbemptoioiplo  nuila  prorcgaciotada  eft.Qms 

ergo  tVrat  vc  protogacio  pcrPftncipcm  hat  m  annufn,h  lam  coruicntiona. 

hsalia  pror  igajoanni  v  nii,,  a  it  orcaflisctiam  bicniuj  p.atcellcr^t?  Pri- 

fcrtim  veib  li  prafcedentcm  iliam  proiogationcm  ignorau  t  Puiiiccpsco 

temporcq.io  loua.n  inJul;ic>callid!tace  fciliccc  impecra  ais  ,q'.iinulijinin 

precibusmccioncm  feceric  prorrigacion  s  illiuscducncional  siVC  Piincip 

relig  incm circamuenitec,taiitoqt|C  ^iluUiniquam  proiocatiorctn  altc- 

laiTioKtorqneret.Neq-e  einm  ncga^^i  pcneU  quinct  cacitatlTa  vcniacc  ob- 

rcpciiin  Fuei  ic  Piincjpi.qm  ii<c<»>^(Um^,&  lii3ctaicnr»cmpcorTs  vrbanita:6 

/ciLiiir.-CjVcique  no  1  c  im  Kicilc  111  cias  iniuriam,'iouum  iniullumq  bc  ch- 

ciu  ve  idicori  coceflillec.Nam  ano4  pr.igmaticos  iam  replicarc  audio,n6co 

ini  uisliccre  Prmcipi  lahc  deuIenitudincpocciUcis,vc  loquuncur,prorcga- 

rionem  aliam  dare inuico «ii^rn  cmpcore,  qu6d  lam  vna  praxrdlcric ab ipfo 

empcore  Lb^ralicer  daca.prdrfiis  ad  rem  no  pertincc.  ka  cnrm  clto-.quoci  ca- 

men  mox  negacuh  fiimusv  NihrloniinusyiciiS  obtcpcioniifubcft^quoccs  u- 

cicii  illud  ell,quod  li  cxpreiram  fuill?c  uifficiliorem  pocuic  rcddere  impccra- 

'^tioncnijlicdr^iri^ud  fuerit.cadem  Princcps  concciruruviri  ^qui tacili.  Nc- 

'moaucem  dj'xcrJc,n5MifticiIiorem  eflc  dcbcrc  Principcm  m  (ecuda  proro- 

gatione  in Julg6da,maxiir^  veio  inuito  cmpcorcquam  fi  nullam  ducnipioi 

'Itbcraliccrcoccfnilet.  Na&Cagnolus  ipfe  fatetur  ita  lolitij  hacinreoDlcc- 

uari  aPrincipc,quot:es  hu  uliiiodi  prorogatio  poltulauir  ,  vtanteomnia 

'Ptinccps  a  I  emptorcm  fcnbac.rogetque  vc  liberaliccr  &humanicer  pciitJ 

"prorogacionem indiil^eac.vclificii  pocericnihilnili  volentc&  colcntienrc 

empcoic  decern3Ciir,(in  preces  iuffW  Principisvfquc  a(^e6eirpcotncgIi- 

gat  vcdcinrefuonih.lomninovebc  remictcic.tum  dcmu  qu.ifiin  p<mam 

peicinacioris  cociim.iciae  Prjnccpsautoriiatcm  iuam  intcrponat.   Qui  Ci'  c 

mult^>c  uiiiorell  prorogauonjs  a  Principc  cocedidx  inodus,quam  (i  redii) 

&  inaudniocpipcore  vcdicori  faucrc:ur.    Na  qncmadiroduelTctiniinioljW 

ig  Kirati  qu{i  pertinaci  emptori  dfiMum  infltgere,  ita  vixde  alioquam  de<f 

querjcmpt6r  poceftqui  a  Princpe  fuo  rog^  tu$,cui  omnia  dcbeat,noJuff^ 

ci  c6placcre,vc  Cag  iolu<:  loqaitur ,  nec  cas  tamt  raciorcs  apquitatis  adfen* 

pocuerit,c|ux  Pi  riicipft  moucie  debuennt,iTC  cocedcrctciuunodi  proroga- 

tioii^.Ac  U  cmptoradPii:  c  p  s  lircrasrcrcribcret.fcmel  la  a  /c  prorogatil»- 

berali:er  ■6pu5Condicio'  is  couc -lionaliSjncc  pcr  vnCautalccru  dhrmvel 

(i;cfein,{ed  annu  vel  bi6niu,cac]uede  cau/a  fupplcx  pecercti  Principc,D* 

'nu5  libi  alcerius  prorogationjj  indulg6dx  ncccfticatS  imperarct  ,  crwibjJ^ 

*<5lbonu  PrincipS  no  ti  facil8  luirurCi  emptori  vtitcru  prorogct.nec pfoin- 

'dc  relu^Utc  co  prorogatiiru.  Ns  ccii  in  padlo  ipfb  dc rctrouendtdo incra cet 

Wt6porac6ucniirct;vti6pi)silIud  vc  i:on  prorogarc cmptor  cogercturno 

'ad  aliud  tcHcii  emptor  po(Iei,qaa  vtlcmclnoctiivc  bis,aut  CrpJus  prof*'" 
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^rec.  Verificatur  cnim  promiflio ,  vt  noftri  locjuuncur ,  in  primo  adu,quod 
in  propolito  De prorfi^Anoney  non^inatim  cradit  Andr.  Tiraq.  ad  Lhouet.^.hoc 
{ermone.de  verh.figmfic.Cwt  non  crgo  vnica  prorogauonc  contcntus cHe  co- 
gacur  vcJiditor,aut  venditoris  hcres  quilquis  jUc  (it ,  cui  nulla  prorfus  ex  con- 
tradu  debebacur  ?  An  cmptons  vrhanitas  ci  nocere  dcbcbit,  vt  ob  id  folum 
qaod  prorogatiuticm  vnam  iibei^tcr^f  liberaliter  Hidullcrit ,  aliamquoquc 
4'onccdcre  debeat,  aut  iquo animo  ferrc ,  vt  fe  :giiorante  lut  inuito  a  Princi- 
DC  conccdacur  ?Itaque,  vt  iam  dixi,  pronobiscoiurapragmaticospugnabit 
naud  dubi^  Cagnolus  fi  in  auxihum  aduocetur.  Sed  adfit ille  C\  volct,  fuii 
pragmaticis:Aulim  cgodiccrc ,ctiamfi  maximc  vcrun^  cfTetquod  Cagnoius 
induxit  vc  huiufmodi  prorogatio  refcripio  Prnidpis  concedi  queac  ,  jion 
Cimen  limiLcer  iliud  admittendum  fore ,  vc  cempus  iam  ab  cmpcorc  proro- 
gatum  icci-um  a  Pcincipc  prorogari  poflit :  non  illa  folilm  rationc  quam  ac- 
cigi ,  qubd  non  debeat  Princcpsduriorcm  faccre  cmptoris  conditionem  in 
prorogandi  tcmporis  ncce/Htate  ipfi  imponenda ,  qu^m  fi  cxprefTa  conucn-, 
tionc  eilet  cmptor  ad  id  obligatus :  quo  cafu  vnica  prorogatione,vt  dixim  us, 
promiflioni  abunde  fatisfccillct.  Verilm  etiam ,  quia  plus  iuris  auta-quitatis 

Jjrar  fe  ferrc  vidctur  prorocatio  temporis,  quod  m  ipfa  vendicionc  adhib/cum 
ic,quimcius  cjuodiarp  rcmelfucric  rrorogatum  :  quoniamtempusillud 
■deauocouenic  incer c6crahences  in  ipfb  cotradhi  pars  quardam  pretij  &  c6- 
tra«us  cft,  nec  minils  ex pane  venditoris ,  quam  ex  parcc emptoris ,  ideoque 
quandiu  tempus  durat,  nequc  omninoclapfum  eft  ,  poceft  venditoi-  aut  eius 
neres  dicerelcno  alia  Kgc  fuilTc  alicnatuaim  ,  quim  (lib  pado  dc  retco- 
uender.do,&:confequenterpcterevtfibi  faluum  m,  &incegrum  :  Qnani- 
quam  nonaliudhicratioconcludic ,  nifivtincra  cor.fticutatemporarcdi- 
mendi  lus  vcditori  eripi  non  dcbeat,  116 ctiam  vt  poft  ea  tempora  idem  iurij 
habcrc  illum  oporteat  inuito  emptore ,  qui  fimilicer  dicerc  poteft  non  alicef 
Ce  empuru  (uifle  qu4m  C\  prar  fcripco  illo  cemporc ,  ius  redimendi,  quod  ven- 
ditor  libi  excepcrac ,  reftricium  fuillec .  Ac cum  cius  cemporis  in  conueiitio- 
nem  dcdu£ti  prorogatio  iam  vnafadaeft  ,&  auidem  vltr6&:  libcrahtate 
cmptor;s ,  nullus  omnino  ex parte  venditoris  fuocft color petends  proroga- 
tionis,quia  tempus  hoc  de  quo  nuc  prorogando  agitur ,  n6  illud  cft  quod  di- 
cipoffit  vnqu4ru)flepars  pierijautcontracilus  ,  /ed  tempus  aliud&cnouu 
quia  pcorogatum  :  de  quo  nec  a  cotraheribus  fuerat  cotra^lus  tempoie  co- 
gitatum  ,  im^ver^  ,  qnod  alteriustemporisexprcflioneomninofueraccx- 
clufum.Qin cnim pacifcitur de  retroufidcndofubeacodicionc  ,  flintra  Ca- 
^endas  Qmntiles  prerium  refticuccur,  hoc  ipfo  certc  pacifcicur  ne  poft  Quin- 
tiles  rctroucndcrc  tcncatur ,  ne  quid6  intra  Sexriles.  Tltu  abeft ,  vt  quo  ion- 
giorcft  dilatioquxcoferturin  Calendas  Sextiles  ,  quam  quarinQuintiles, 
co  pluris  vel  minoris  venditor  vendidiilc  ,  aut  cmptor coparafle  dici  po/Iit. 
Neque  eft  quod  quisdicac  tempus  ptorogatu  vnu  &  idc  lempus  cflc  v;deri 
cu  priore,/.y?^  fimanente  yD.de  precar.Nam,\i  ia  ex  Tiraquello  monuimus 
aho  huius  Decadis  loco  ,  n6propric]ddicitur&  verc  ,  /cd  fidc  &  abufiu^, 
cjuandoquidem  aliud  tcmpus  eft  quod  prorogatur,quam  quod  ab  inicio  prx- 
Kripcu  fuit.  Neq.  veto Pomponius  in  d.i.fedfimanente  /ic  loquitur ,  vt  dicat 
id6  tcmpus  efle,quod  vtiq',  n6  mod6  abfurdfi  eflct ,  vcrum  etiS  impoflfibilc, 
(cd  idem  precari,ueand6nque  caufam  precarij.   Et  /anc  impropric  loqui. 
Cur  quifquis  dicit  teropus  prorogari.  Non  enim  tempus  ,  fed  adus  ipfe  qui 
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mtracertum  cempiis  ficri  debiiic,in  longius  cenipus  proiogacut.  Scd  etii  idi 
tempus  dici  poflec  hctiDc  &  ablolucc,quomodo  loquitur  Tiiaquellus ,  nihi- 
lom^igis  camen  fieci  podct  vceaprorogacioaliam  .idmitterec  pcorogauo- 
nem,qaia non  potelt  vna  hclio  aliam  recipcre  athonem,quandoquideni  fi- 
(fkio  ipfacum  nihil  lit,neqiiiteire  fubiedtum  accidentis.  Ergo  cum  non  alio 
coioreprorogacionc  ex  relcripco  Prinapis  admicu  vchnt  pragmatia,  quam 
quiacempusprorogatum  proeodem  ceniporehabeanc,  quoJ  ptimum  tuc- 
rac  pra:llicucum,conlequens  cft  vt  fateri  eos  necelle  Ut,  id  tcmpus  quod  lani 
prorogatum  lit,vt  loquuntur,iterumprorogaiinullo  modo  polTe  ,  maximc 
ver6ignoranteeo,qui  iam  fcmcl  prorogaucrit,idque,vcdiximus,Lbcraliccr, 
&hne  vlla  noua  caufa-Nihil  enim  luris  habere  potell  venditoi-  ratior.c 
temporisprorogati,nifiquantum  voluitisipfe  qui  prorogauit,  cumqucin 
eo  tempore,de  quo  in  ipla  venditionc  conuenerat  vtriufque  contrahentiuni 
voluntas  fpeclanda  lit ,  quoniam  in  eo  praefcnbcndo  vtiiulquc  confciiflis 
interucnit,in  hoc  umen  quod  prorogatum  eft ,  foiam  ptotogancis  volunta- 
tem  intueri  pollumus,  ex  cuius  fola  profedum  eft  liDerahtace.    QuJs  c 
nim  fctac  vcin  remea  fit  ahus  meipib  hbcraliot  ?  Fateor  donationes  iar- 
giflimam  lecipcre  incerprecacionemaduerfusdonacorem  :  fed  id  camen  ita 
incelljgendumefl'econllac,li  mod6nihil  fiat  contra  donatoris  voluntatcm, 
&  contraquam  vcrbis  donationis  difcrtc  cxprcITumfit.  Neque  cnimcum 
qui  nonnih  centum  donanerit,  ducenta  deberc  quilquam  dixerit,  Cut 
ergo  eum  qui  redimendi  lus  in  annum  prorogauerit  hberalitcr ,  &  ani- 
modonandi,  obligatum  dicemus  vt  nouam  in  longius  tcmpus  pioroga- 
tionem  ctiamab  alioficri  inuitus  patiatur/ Sed  &:  vulgatis  noftrorum  tia- 
diuoeft,adus  merc  voluntariosnunquam  extendi,nc  quidem  per  intet- 
prctationem  ,nih  quatenusinfertur  ex  neceiritate.  Qind  autem  magis  vo- 
luntarium  quam  quod  ex  meta  hberahtate  fitj  &  animo  don^dirleitut  nul* 
la  ratio  leddi potcft,  cur  cmptor,  qui vtin  venditorem^llct munincus,pro- 
rogauicinCalcndas  vfqae  Sexciles  lus  redimendi  quod  intra  Quintiles  e- 
xercetiex  mutuaconuentioncdcbueratnouam  prorogationem  inuitus  fa- 
cere,aut  ab  alio  fadam  pati  cogatur.  Non  cnim  ca  fecunda  prorogatio  in- 
fcrri  vllo  modo  poteft  ex  necellitate  praecedcntis,  Ccd  tota  quanta  elt,&:fiuc 
iufta,nueiniufta,pendetcx  voluntate  iecundiprorogantis.  Neque  eft  quod 
quisdicat,huiufmodi  prorogationes  tum  etiam  cilm  hberaliter  &  gratis  ab. 
emptoribus fiunt,eam  vtplurimum haberecaufam  folerc, ne  venditor  tani 
citu  redimat,qui  forte  eo  ipfo  die  alioqui  rcdempturus  erat.,  pecuniam  hi- 
bensinnumerato-.atque  itanon  elle  id  accepto  ferendummerx  hberali- 
tatiemproris,qui  exprorogationelucrum  firu^uum  fperauerit,&:  iibicom- 
pararit.  Nam  prxter  id  qiiod  e  conctario  fieri  criam  poteft  vt  mera  fucrit 
empcoris  liberah'tas,nonnabente  venditore  vnde  pccuniam  explicarct  ad 
oftcrendum  vendicoriintra  tempiis  prsfixum  ,  dico ,  tum  etiara  ciim  pro- 
ximx  redemprioms  mecu  prorogario  abemptorc  fed^acft,  non  eominus 
prorogarionem  prorfus  volunuriam  cenferi  debcre,vt  defi:ndit  Caroluj 
Molinarus  inConfuet.Parif.rit.i.§.i}.quacftione  i4.numcro  47.  vbi  &  cx  hac 
racioneinfert,Siexcaufahuiufinodiprorogacionisfecuta  fit  retrouerKlirio, 
deberi  noua  laudimia  a  vcnditore  qui  cx  rctrouendirionc  nouus  emptot 
fit ,  nouufquc dominus,  qui  tamen  «ulla dehcrct  fi  cxvi  & potcftare padb 
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de  retrouendendo  in  ipfavendiuone  adhibici ,  id  ell,li  imra  cempora  eo  pa- 
pradbtuta  retrouendjuo  Fadta  fuillec    Etli  enim  omni  cafu retroucndi- 
tionouaalicnatiodt,noiiamquedommii  translationc  inducic  ,  cxqualau^ 
dimii  pracftandi  obligacionalci  folet,tamen  cumfit in  coniecjuentiampa- 
6tionisinvendendointerpurita;>nulla  paritlaudimia  jquafi  parstanttini  Sc 
executioquqdam  iit  prioriscontiad^us  ,proquoiam  (emcl  iaudimium  fc^- 
lucum  tiiit,quod  non  perinde  did  poceil  ,cum  retrouenditio  iecuta  edex 
caufa  facbc  prorogationis.Nouusenim  cotrndus  rc  vera  ille  ert  ,  qui  a  prio- 
ic  illo  cuius  tempora  breuiorafuerunt  ,  nullamdepenc^entiam  ,vLitalo- 
quar  ,habet  ,li  non  priore  illocomiadu  idcxprelln)  adum  erat,vtcm- 
ptorius  redimcndi  in  iongius aliquod  tempus  prorogare  tenereiur;quemr 
admodum  fupradido  ioco  Moln  xus  tradac.     Cui  non  diilimile  liiud  efl-, 
quod  vuig6  interpreiibus  noftris  placere  video  ,&  rcdic,!!  compicmii^ 
himfi^hun  lit  viheri  necdlc  eltin  diem  &:  fub  pcera  datoprxccrca  ficJe- 
tulTbrc,nec  intraillam  diem  pronunciauctic  atbiccr,ied  compromifli pro- 
togauo in  longius  cempus fada  llt  mucua  concrahencium  voluiuaie ,  inicio 
camen  Sc  abfcnce  fideiulVore,  non  pofle  pGci.am  prions  compromifli  a  fi- 
dciullbrecxigi  i\  force  's  qui  fideiullbrein  dederat  ientcntiae  atbitn  ftare  no- 
lit,quia  non  pro  hoc  compromiiro  quod  pcr  prorogationcm  noiiunia- 
liudquc  fa^lum  cllc  ii;telligitur  ,fideiiiiror  acceptus  fucrat ,  Icd  pro  pnmo 
illoquod  finito  tcmporeintraquod  fententia  fern  dcbucracfinicum  ecianl 
fiiit  ,  cum  non  alia  de  caufa  cempus  cercum  prxfixiimque  compromiflb  ad- 
iedum  iuiire  videri  poflic ,  quam  vc  iis  vcluci  finibuscfcligaciocompromif- 
fi  cam  pnncipalis  quam  accellbtia  tcrminaretui  &  limitarctur.     Sed  etfi is 
qui  in  triennium  conviuxcrat  fundum     c6du6tionJs  fidciuflorem  dcderat, 
poftcaimpecraueiitalocatorevtcondudionis  tempus  libiin  longiustem- 
piisprovogacetut,non  dubitant  intetpietcs  quin  pto  penfionibus  tcmpo^ 
ris  prorogaci  fideiiillbr  nuUoinoio  teneatur  li  ptorogationi  noncxprellini 
confenferit  ,  qu)a  hocetiim  cafu  tcmpus  condudioni  inicrtum  njcratii- 
initandae  &  finicndie  obligauonis  gratia,  ideoque  non  dcbet  ignoraiui  fi- 
deiullbri  nocere  prorogatio  inter  alios  lai^a  ,  qua:  tempusimmutando ,  fu\y- 
ftantiam  quoquc  obligationis  qux  cx  ipfo  partim  tcmpore  arftimabatur  im- 
mutaire ,  aliumquc  contracflum  fitcille  credenda  eft.Sicenim  ex  communi 
aJioruin  (entcncia  difputat DydacusCouarr.in  init.i.part.reIeB,cap.ptamuij 
paSium.de  pa^.in  6.num.6.per  tot.  dillingucns  hoc  vnum  duntaxac ,  an  tem- 
pus  iniertum  obligarioni  ptoqua  fideiullbr  interuenic  adie^im  fit  adfi- 
niendam  &:  limitandam  obligarionem ,  vt  in  fupenoribus  duobus  cafibus, 
anadiolurioncmtanttlm  &cxai^on6  difiercndam:  quodeuenitciimquis 
fe  hoc  aut  illo  anno  Iblnturum  promiht  ,  in  eamciue  rem  fideiuflbrem 
dedii.      Quo demi\m  cafu  admitti  ille ,  fic  verum  elt ,  pcrinde  obligacum 
inanerefideiuHorempoft  fadtam  ,  fclic^c  infcio,  prorogarionem  ,acquefi 
prorogacioniconfenliireCjnimirum  quia  prorogacio  hicc  ei  prodcftporiils 
quam  nocct ,  cum  non  aliumeffe<Stum  habeac  ,  nih  vc  dcbici  exa^kio  quse 
ftacim  fieri  poterat ,  in  longius  tempus  dirferatur.    Neque  enim  videri  po- 
teftobligari  ,  auc  oblicatus  maneie  fideiuiror  ob  id  tantum  quod  pro- 
locatio  ifta  fadta  fit  ,fed  quia  pnor  obligatio  pro  qua  intercciiit  adhuc 
ruDliftit,  fubliftetque  etiam  p  ut  finitum  tempus  prorogationis,  quandiu 
pcr  folurioneni  a^t  tjuan  ali>i^ii  lcgitimum  modum  non  fuerit  diflbluta. 
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lii  propodca  ver6  qiurftione ,  cilm  fundus  vendlcus  e(l  fubiedo  pa6b  Dt  rp 

troMendendo(\}b t^cov\dixiot\e  ,  Siinccabienniiunpreuumrefticuetu[,cet- 

tilliinuni  elt  quod  nos  (icpuis  repccerc  coadb  fumus ,  noii  aliam  ob  caulam 

tempu5  ccrtum  huic  conditioni  adiedum  eilc ,  quim  vt  eo  cnnpore  6nitc« 

tur ,  noii  cjuidem  obligacioipfa  ,  quarcxpromiffionc  conditionsdi  antecoo- 

ditioniseuciitumprorfus  nullaeft  ,  fed  conditio  obl  eationis  ,  nequapoft 

id  cempusfuuirs  obJigacionisfpes  auc  praeccricac  ftipulacionis  memona  fii- 

perellec  ..on  magis  quam  fi  nulla  viiquam  iiuerpofica  fuilTet.  Indcigitur  6e- 

ri  tacciidumcft,admillbeciamco,quod  nosprorfusimpoffibilcclleconcen- 

dimus ,  vc  non  encis ,  iJ  eft  condicionis  prorogacio  aliqua  fieri  polEt  ui  lon* 

giuscempus  ,  fi  ea  prorogauo  fa^a  fica  concrahencibus  ipfis  (  quocafuin- 

nouaca  &  immucata  pou  As  quam  prorogaca condicio  dici, meo  ludicio 

beret  )Nouum  concradiumclle,  nouamquc  promiflionem  iilam  ,quzpere' 

iufmodi  prorogacionem  mducitur  ,  idcoque  nuUam  omninovidcri  dcbet 

habcre  dcpedenc:am  a  pnmoillo  padbo  de  recrouenden  io  ,  quod  mutuo 

concrahenciumcoiiienui  initumfuerat,  ci\m  poltcriushocmer^  gratuitam 

fit ,    ex  mera  prorogantis  emptoris  hberalitatc  profedum.  Prouidenecfi^ 

ri  poteft ,  vt  tenipus  prorogacionis  re  vera  fic  id  ipfum  cempus ,  quoJ  prioce 

pa(!^o  continebacur ,  ncc  cofequentcr  eo  colorc  admicci  prorogac  o  fa«a  pet 

Principem,  quafi  non  fic  cam  mhumaniter  agcndum  cum  vendicoie ,  vt  lara 

facil^  «Ik  ex  folo  lapfu  cemporisconue  iti,  priuaiidus  fit  commodopadi  Dt 

rttroHendendo ,  fine  quo  nou  fuerac  vcndicurus ,  nec  ahud  cllccxilUmandam 

eft,  cciamli  vendicons  hercs  pupillus  proponacur.  lam  enim  fupca  diximtu, 

& probauimus pupillarcm arcaccm  ninil hicfacere  ,  &  iacionesomne$qua3 

proxime  acculimus,  vc  apparcac  ccmpus  redimcndi  ,pracfertim  quod  iam  prO' 

rogatum  fic  ab  cmpcore ,  poftea  inuico  eo  icerum  prorogari  non  poffe ,  «qnc 

locum  habcncin  pupilloacque in  maiorc&xquem  hcrede  venditonsquo- 

libct ,  acque  in  ipfb  vendtcorc.  Qo^d  fi  quis  dicat ,  melioretn  efle  dcberehac 

parce  condicionem  pupiHi  auc  m.nons  qu^m  dliorum ,  propterca  qubdeax* 

tasfaciat ,  vtreftitui  minordebeat  contialapfum  tcmporistanquam  ma* 

ior,&  ex  capite  luftj^  ignoranux,/ecundum  eam  Bartoli  &  interpretumtra- 

diCionem  quam  nos  lam  rcfiitauimus  ,  tanquammhil  imerfit  emptoris  v- 

tTomodominotivcnditorishcredi  (uccurratur  ,  an  per  in  incegrum  rdliai' 

tioncm,an  perprorogationcm  isprocukiubioerrauerit.  Nam  ncqueadmir' 

topode  pupillum  reftitui  in  integrum  adueifiis  lapfum  cempons  procoead 

libcraliccr ,  tametli  admittcrem  quod  femper  negabo,  fencenuam  Bartottin 

tempore  conucntionali  veram  elle :  5c  quamuis  in  vcroque  temporc  veraef 

fcc,non  tamen  placeret  argumentum  a  leftitucionc  ad  prorogaaonenn,cuin 

long^  alius  eifedus  fit  Tcfticutionis ,  alius  prorogation is.  Prorogatioeniroli 

valeret  ,  liberamdaret  pupillo  facultatcm  rcdimcndi  in  vltimum  vfquein- 

>.  ftans  cemporis  prorogaci ,  reftitutio  verb  in  incegrum  etiamfi  concedemiJ 

eftet,non  tamen  cum  ctfedtum  habcredebcrct ,  vt  pupillo  dandum  cflctex- 

inde  tantum  temporisad  implendam  venditionem  ,  quantnm  per  ignoran- 

liam  fruftra  tranfadum  fuifiet :  alioqui  eucnirct ,  vc  defiindio  vendicorealtc 

ro  poft  concradkum  die  relidbo  anniculo ,  qui  ex  conuentionc  intra  dcccnniii 

redimereremdebui(Iec.*&  impetrata  perminorcm  reftitutionevltimovjg^ 

fimiquintiannidic  ,  decennium  adhn^^pend  integrum ci  dari  oportereta<l 

implcndam  conditionfi ,  petendamquc  retrouenditiou6  :  quod  quam  abfut* 
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diim  C\ty  nemo  nonvidec.  (mbedam  poft  crienniumabimpleto  amiovige- 
iimo(^uiucocompucanclum^eam  reilicudonem  aabuc  compecere  dicendum 
eflecliquandoexcapice  ignorantiz  compeciinet ,  quia  quadnennium  illud 
luftinianeum  quud  m  locum  anni  vcil  s  in  pecendis  redicutionibus  fubdicu- 
tam  edjl.vlt.C.de  tempor.in  mtegr.refiu.  Ijcic  ex  po(lFa£^o  concinuum  fic,  ta- 
inen  abinicio  vuleeic,  nec curnc ignoranci ,  (ed  tancum  exdie  rcienciar,n 
verum  el^quod  in  cam  legem  hac  de  re  incerpreces  cradanc.  Neque  enim  ex 
eoquodpupillus  ,  minorqueannis  vigincK^uinquepofteamaiocefife^s  /i^ 
confcquens  eftvtex  pnmoanni  vigelmulexu  die  corperic  eafcire  qua  pu- 
pillus  ignorabac ,  fi  non  probecur  fupecueniiTe  fcicntia.   Nam  ecii  iam  tum 
cum  vendicor  morerecur  qui  incra  decennium  redimendi  taculcacem  (ibi  ex- 
ccperac,heres  hic  maior  fuillec  anms  viginciquinque,  camen  iudam  alieni  fa- 
€ti  igMoranuam  polTec  obcendere  canquam  heiesj.^uiin  M/terius  ^^.De  reg. 
Mr.Cum  igcur  cciam  po(b  vigelimu  qumtum  annum  heres  maiieac,  ead^m- 
que  proindc  fubiic  ignoranciar  caufa ,  non  e(l  quod  eu  pro  n:ientc  habeamus» 
au.eominiis  rellitucio  lem  in  incegrum  excapice  ignoranciz  ipfi  denege- 
mus*  Al'aque  caufa ei\  ;nora,vt  vocant ,  irregularis ,  qusr  fblo  minoris  xcacis 
fauore&  prtuilegio  concrad^a  finicur  cum  zcace,  LTma  Se$o  87.  ^.vfuras.de 
/#^.i.Hic  enim  eciam  poit  fiiiicam  aecacem  fuperefl  qualicas  heredis  qu^  pr^. 
cenucempons  ignoranciam  femper  reunet  fbu^cque.  Proinde  admi(k>il- 
loabfurdo  ,  vchoccafu  pofllc  pupillusaiiiirvc  minor  quilibet  reftituitan- 
quam  maior  ob  iullam  jgnoiantiam ,  illud  omnino  confequi  neceilcefl ,  vc 
ctiam  poit  centum  annos  li  tam  longo  tempore  poflct  viuere  ,  admitci  debe- 
xet,  ni/i  me  iio  tempore  padlumde  recrouendendo  ab  ipfb  vendicore  mccr- 
poiicumrcrciuiiTcprobarecur.  Sed&  eadcm  prorfusrationc  diccndum  ef- 
i«t  tnaiori  quoque  dandam  rcilitutionem  ex  eadem  caufa  iuibc  ignorandjc 
<|uam  piarcendere  poceit  canquam  hercs  ,  li  quarlibec  ignorancia  Tocum  fa- 
^repotlec  rcftituuoni,  acnon  potiiUea  tantumqua?  exiuila  jbfenciapu- 
ca  reipublicz  auc  fludiorucn  caufa  inducerecur  tot.  tit.  Ex^ih.  cauf,  mator. 
Caecenlm  vtcumquc  fic ,  fieri  non  poteft  vt  venditons  hcres  idcmque  pupil- 
lus  refticuacur  in  integrum  aducruis  lapfiim  cemporis  c6uentionaL$ex  cau- 
ia  fola  tuilx  ignoranciat  quin  eo  ipfo  fc  obhgct  ad  pecuniam  ,  quT  faaendx 
re.iempcioninecefIariaeit,ftitimofiefendam  ,  cum  peccndorefticuuonem 
fc  iu^  fuum  fcire  faceatur.  Ahoqui  qu6d  incra  di6kam  diem  non  foluenc  ,cx 
eopouih  profl'dum  videri  debec  qu5d  pccuniam  noAhaberecad  fblucn- 
djm  ,  quamqii6d  lusfuum  ignorarec  ,  linequidcm  nuncoffirrtcum  pedt 
rcftitutionem.   Qin^enim  reiticui  vulc  propceriuftam  ig-^oranu^m,  hocv- 
num concendic  fe  ex  ignorantia  laLfum  fujflc ,  quia  ii  fciuillcc ,  ius fuum  exe- 
qui  pocuiilcc  ,  ob  idque  probare  debet  fc  h^buiflc  ociofam  pecuniam  in  nu- 
ineiaco,auc  falcemeius  explicandac  racionem  aliquam  ad  ofjerendum  em- 
pcori,ii  ius  fuu  non  ignoraiiec ,  vc  appareac  ex  fola  ignoranda  ,  non  eciam  ex 
inopia  damnum  concigillc.  Mnh6igitur  magis  cogcnduseft  ciim  petit  re- 
fticuuon^  vt  toncfahcm  pccumam  ofierat,  quam  fi  ncgec  fe  in  prompcu  ha- 
bece,facetur  vcique  hoc  ipfo  aducrfus  nummoiu  pecun  w,ron  aducrfus  igno- 
rant'ain  reftitui  fe  debuillc.  Ex quo inferri  potcft ,  f\  prv^rogauonem  Princeps 
concdlerit  ex iis  caufisqux  rcfticucionem  pupilli  ex capice  ignoranciaf  exclu- 
derefSoUt\s  qukm  inducere  deberent  ,  tantb  minus  aditiitcendum  elle  vc  ea 
prorogauo  fiatinuito  cmpcorc.  Fingc  pecendae prorogadonis  caufam  illam 
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allegari,qu^>d  non  habuerit  pupiilus ,  necedamnum  habeac  i|iBlitilh  j 
eft  pccuniaiiira  ad  cxtotquendam  retrouenditionetn.    Non  eilet  caufa  iUa 
lulla  pecendae  rdlitutioms  ex  capiteignorantix.qumpouusexcluderet  be- 
neficiura  relUtutionis.quam  faceiituc  omnes  iii  pcopolicaipecie  non  exalia 
quaraiullaeignocantia:  cauiaetiaiii  pupillo  concedi  oportere.  Exciuderei* 
eicuc  debec  Mdcm  cadone  aqtilium yrocogaponis ,  quae  ilirUo  vuquamcaA 
UMUocecid?iio6eibbcoiictdidcbeRCkqdo  BrfUcatioott  biwficium  ooft» 
cedipo(lec:qaaisquam  illud  eciam  yenimcft  ,qBodiam<iip,iirfbciitioiii> 
aoiilitim  mulcb  fauorabiliuseiTe,  minufque  o«iiofum^uam  pcoco^aiiaa% 
quoniam  refticutionis  iudicium  vc  &  aliud  quolibcccciam  iii.iiiaicam  csc- 
tzcietatUnttr/hp»l4ntem^.i.i.De  vcrb.oyitg.Vtozo^xxio  autem  nonficniE 
interconfcntientcs  ,  nec  aiiis  nocetquamqui  prorogationi  confenferunt, 
Vc  proinde  dici  vcrc  poflic  nuiiomodo  nulloque  vnquam  cafu  admitteixdas 
ellc  huiufmodi  prorogationcsihue  leftitutio  compctat,fiue  non.    Sed  &  fin- 
ge,  Principemvc  prorogacionisbeneficiumindulgerec,cxeoprafcipu^  mo- 
cu  fiii  iIe,quod  vendicor  einive  hcres  Faculucibus  iapius  proponecetur.  £m» 
pcocem  vcro  ooonaqacm  beneficiam  iUod  impccracam  fic » ^qu^  miiaum 
Sc  alSiAam  tX&^dipi&vieA  coius  pcciodt.mifiieii  cqaum  fit ,  quis  inrtmill 
cac  (uccu  rr i  vcnditoci  aut  neredi  vetitecis  adueciKiscBMpcoccm  /  Nam jiai 
locosenepolTechoc  cafu  litciit  iiAiiHmmtoriis,quas  rfffkrMkmtyociK,  qua^ 
Camen  (adl^  &  fine  cauix  cogniddne  concedi  folent ,  tai  quam  qu2  vel  nui4 
lius  vel  pcrmodici  fint prxiudicij.    RebufF.2>*  /iter.(ii/at.art.i.^lof.i.mim.ip 
poft  Math.de  Affli^b.fWf/^.jvy  tingc  impetratam  proro^auoncm  m  annum 
vnUni  quod  tempus  longius  ellc  ncc  Cagnoius  ipfe  difhtecur.    Non  debct 
valereprorogatio,nequidenipro  vnoautaltero  mcnfe,policoctiam  icaiuT 
re,vcinduosveltcesvmacinenicS'ea  prorogacia^COOCcdi  potuiilec  »exen^ 
plo  cius4aod  dicmiasjMocacactas  iiBMii  ii  indooeaniani  diiccaBMp^bi^ 
aem  ne  qaidem  mo  quinquennio  valfeca  »qMtmuis  pio^qaiiiqai0|u^tta|L 
t^  impetracs  valicucx  cflent.  Sic  enim  idem  Rebuffa&£F.^/^.i.i9»ai.dj^^ 
€ef*mitmmfimd9tMU.De  ftdbjn  GJ^  ffte^J^tnftglimM  elonAtJnter 
lwr.<^rArw.Fingccxpofiti\m  Fuilfe  Principipcr  venditorcm  eiufve  hcredei 
quod  prorogati  temporis  redimendi  mliiiintcrciiet  emptoris  ,  quippc  qui 
rcceptis  quandoque  numis  fuis  nullam  poflit  videri  paifus  iniurjam  ai^, 
Lcum  tefundnm  G.tnfin.C.depi^.int.enft.ffr  v^Wi^Aper^a  obreptio&:  fuo- 
cepdo  eft.  An  non  cnim  empcocis  incereft  oe  inic^  ignqriuiiquc  obhgetoc 
ab  aho  per  prorogadon6 ,  qa«  nalla  -iapic  nolliwnwki  oftf .  iUeobligacus 
fimcomMndocttmqaetcnapoci^neQpiidcm  fab  condiMom/  Aaiioii«Daa| 
imicc»i)|ias  vtiem  kie  coaoum  ubique  plcno  ium  ^  imiKicabilicrcaCif^ 
qaiiiunicednere  poflit  ,p(|litts<)ato  datam  Xe  pro  pretio'  pecaniam  reci||^ 
perc,fi  fbrt^,qu6d  fcmper  eocmt  long/e  plunsces  fic  quamqpantiluic  veHis. 
dita  fub  pado  de  reirouendendof   Cur  ergo  pccuniam  pco  re  accipere  co- 
getur  pr^rfertim  h  non ei  pleniilima  indemnitas  offcraiur.  N^p),<^,moc|m^ 
riis  tantuni  hteris  impetratis  omnimodo  hanc  prxftari  oportcrct.  Ah'o<^ 
£acile«riL  vcndicori  haudem  commmifci  ,&pecere  procogaup|]fg^co^0&; 
(ailLs  ccmpore  quo  frudus  nuiios  ipcrare  poinc  cxtc  vendiu ,  puta^  ^^H^ 
bas  occupaca,malicquc  pccaniam  lecineie  qo^  neoelSuia  ettc4i4>c4u^CD|^ 
banMibUQim<aaipQmc4nlibccaci|iief  cfic  A  faftpo^^vtiociiiinie^- 
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.chjtemporis &  iruditu 61:  vfuraruni  commcxluniicaemptori  aafFerat,quc 
vuque  arqLium  eft  proeodamno  quod  lentic  ex  amj/Tis  rei  frudibus  omne 
iibilucrumreiinere  quodexiufto  contran^u  lurcque  centium  fibiquxfiuc- 
rit.  Qujdrurfamh  prorogationis  conccflio  caufamillam  habeacquodnoii 
potucut  venditor  eiufve  heres  exigere  afuis  dcbitoribus,atque  inde  pecu- 
Jiias  compararc  ad  orfereiidum  intra  tempus  prarftituturNon  eft  cauTa  pro- 
babih^JNequc  cnimftaudi  cfle  dcbet ca tcs  cmptori  ,cui  non  poteftimpu- 
Uri,qu6<l  vcnditoti dcbicoies uiopcs  fmt  &  egenj.   Multi)  mius,qu6d  non 
po/Iint  tam  cit6  conucniriob  inipctratas  pcr  cos  a  Principc  hteras  mora- 
torias ,  6c  annalis  dilauonis.Nam  li  lurc  impetrate  fuu ,  non  habet  venditor 
idcmquc  crcdicor  quod  conqucratur ,  nili  propoi\as  ab  ipfo  cmptore ,  qui  i  - 
dcm  debitor  lit  tuillc  impccratas.  Tunc  cnim  pcr  etnptorcm  fadum  vidcrc- 
lur,quominiisincrapra.'hxum  catuptD  ^ondiuoimpkri^Xn:  vcnditorem  po- 
milkCs^deoqac  ptoprium  fa<Vum  ei  noccrc  dcberct.   Sin  pcr  iniuriam  &  li- 
caufaimpetr^c;e.dit:antur,oon,  dcbet  uiiuria  quse  fit  vcnditorj  cmjjtorem 
coaitingcrc  i.fiper$mprfidennam  fi.[$.\D.iifeHi£l.  Pracferum  ciim  diflicuhas 
folucndi  luhil  conmiunc  habeat  cum  iurc  obligationis ,  ncc  excufetur  dcbi- 
tor ^  mora  ob  non  impletaJii  conditioncm  qutC  111  dando  cratjtametfl  pcr  c- 
gcftatemfuam  darcnoii  potuctit,quia  caula  diflicult.itis  ad  incommodum 
promiilbriSjiioii  ad  ijjapedimcntum  ftipulacoris  pcrtinct>vt  Vcnulcius  lo- 
qoitut  in  i.contwHns  v^j.^utL  Ult  vcrlf.  ol?itg.  Scd  &: fi  non  tam  diificultas 
quamimpoflibilitasin  humfmodi  con<ijtionc  implctida  verfarctur,cumta 
mcnexalceriusqaamemptprisfadoea  impofljbilitas  profici(ccrctur  ,non 
poflet  facerc  vt  conditio  habcri  debcret  pro  implcca  in  prxiudidum  cm- 
ptoris,pcr  qucm  non  ftarct  quominvis  vcrc  implerctur,fiueconditioin  dan- 
doconlifterct,fiuein  faacndo.  Ncc  ahud  rcmcdium  impedito  compctcre 
potcft,qu4im  vtde  iiideiunitatc  hjaagac  aducrfus  cumqui  impedimcntum 
actuhc  ,maximc  vei  6  iiific  iUc  folucndo,  vt  tradat  BBrt.ad  iJn.  te^tamenro  tra 
trdt firtptum        de €^du.^  dtmonli.Qmd  iccjn  li  Princeps  ipfc  pccuniam 
dcbcatvcndicorincc  velitauccommodc  poflic  folucrc?  Aniuftaillacaufa 
crit  conccdendac  prorogatioms?  NLnira^.Prmccps  cnim  quatcnus  priuatus 
priuatiquc  debitor  cft.cscterorum  priuatorum  iurc  vtitur,ncc  proprij  lucri 
occahonem  capcare/blec  ex  ahenodamno.ldcrr.quc  dilemma  locum  hlc  ha-. 
bcic  potcft,qaod  in  cjcceris  dcbicoribus  vcndicoribus  qui  annahs  dilacio- 
nislitcras  impecrarincAut  enim  iufta  fitvtPrinccps  differatfolutionecius 
quantitatis  qua  debcr  vcnditori^aut  iniuftc.Siiuftc>nuIlam  querela:  occafio- 
ncm  habct  vcnditor  ,necco  magistamen  poteft  intcndeic  prorogandum 
/Ibi  tcmpus  redemptionis  in  nccemcmptoris  ,cui  non  xquc  iuftcfuumius 
auflcrri  poflit.    Si  iniuftc,non dcbet  iniuria  qux  fit  venditori  emptorem  af- 
ficcrc.Qmd  li  Princeps  ideo  diflerat  folutionC  a  fc  debitae  quantitaiis  quLxl 
in  caufam  belli  publici  erogandum  fit  quicquid  pecuniarum  vndcquaque 
congercre  poflltiNam  hoc  cafu  rcceptum  cil  vt  propter  publicam  valicaccm 
liccac  Principi  de  pleniuidine  poceftacis  domumim  aufferre  quod  alceri  eua 
cx  iurc  gentium  ia  quxlicu  lic.S^d  fluc  ius  diccndu'  illudeft,liue  iniuria,non 
debct  cgrcdi  pcrfoni  vcditoris,dc  cuius  lure ,  6c  patrimonio di/putaf ,  alioq 
abibitresin  infinitu,fl  co  pubhcx  vtihtatispr?etextu  iniuria  vcditcni  ftidla 
adcmptonsincomodu  trahatur,'ifq>emptor  habeat  etiam  credicorcs  aduec 
fusquosid^auxilium  poftulct  piorogationis.  Quidji.li  creditorciiliiaiios 
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quoque  credicorcs  habeant?   Curferamusvt  noi  i&a>^uci.oceatiniuria, 
quz  publicx  vulicacis  caufam  pro  iure  habec,arque  ni»ce[ci  cmpcori^fi  a  ven 
dicoreprogredipollcc  adcmpcorem  vlquc?  Acquj  ncmod  xeric  debereeam 
rcm  nocerc  credicoribus  crcdicorum  empcorfs.   Ergo  nec  cmpcori  ipfi  noce 
cedebebic  Qaidicem  ii  vendicor,qui  pollulacprorogacioncm,cauiecur,n6 
pocuiilefeumtaali&intra  rcdimondi  cemporarepcrire  emptorem  hypc- 
rocha:,6f ,vc  loquuntur,pIurifualentiar  ,fortalTis  propcer  belliineolocograA 
fantis  incommoda/Non  eft  audiendus.    Nec  enim  ard^an  di.bei  emptor vt 
quzrat  alium  aui  vclit  hyperocham  emere  eius  rei  quam  ille  fibi  lam  acqui. 
htam  habeac  pieno  iurc.     Prxcer  id  quod  non  fatis  certi  apud  me  luris  eft, 
quod  inteipretibus  8c  pragmacicis  placct,ius  implcndac  codicionis  ccdi  pof- 
lc  ciim  omnium condjtionum ea nacura  fit  ,vt in  fonna,quod  aiunt,(ped(i- 
cadcbeant  impleri.pe  quo  tamen  al.brdJCemus.   Quid  denique  fi  vendicor 
aut  venditoris  hercs^^forcanis  eciam  pupillus  i-cdimendi  ius  fibi  prorogari 
pollulet  ex  ca  cauiaqubd  viliore  pretio  rcsvendita  fuerit,  acque  ita  fucu* 
rum  Ht  vt  grandi  damno  aAiciatur  pupiUus  fia  redimcndi  iorc  tambreois 
cemporis  pixfcriptionc excludatur?  Ne quidem  iiarc  iufta  pecendx  proroga' 
donLScauraell,qaia  licuit  empcon  cum  emerecdccipcreinpretiovcndico' 
lem  i.in  CMtfei6.§.idem  PomponiHJ.D.dc  mvmr.ncc  rcmedium  ahudvlluiil 
fupcrcft  vendicori  Ixfo ,  nifi  vc  implorec  bcneficium  l.i.C.de  refdndvenibt, 
fivlcradimidiamiuftiprctij  larfumiii  conqueracur.   Qno  cafu  fiue  condi- 
£(:ionisexlege,fiue  vtvulgb  pragmatici  putanc^  in  incegrum  reftitncionii 
nomine  zQao  ilia  donanda  llc ,  nihil  caufx  eft  cur  contra  cam  maniHeftas  iu' 
cis  regulas  prorogatio  tempocis  conucntionalis  ei  daridebeat,cuialiocoin* 
iriodiore&  ciuiliore  remedio  luccurri  poteft.  Idemque  obtif.ec ,  etiamfi \z- 
do  non  cnormis  tantum  ,fed  etiam  enormifllma,vt  vocant ,  id  eft  vltra  pretij 
beflcmintcrueneritin  venditione.  Quod  cnim  pragmati ci  poft  intcrprete^ 
traduot  fieri  ex  hac  cauia  perpecuumius  redimendi  quodex  conuentioDe 
fucrattemporalc,tanc6  magis  fuadet,ne  prorogacionibusiftis  locusaliquis 
iclinqui  debcac,  cum  etiam  poft  finitum  cempus  &  citra  prorogationcm  fi^ 
cumutvthccatvenditori  fuoiurc  vrgerc  recrouenditionem.  Necinhoc 
cafu,  id  eft  cum  Ixfio  in  pretio  allegatur,ad  imj>ctrandam  prorogationf  aul 
rcftituuonein  in  mtegrum  aduerfus  lapfum  temporis  conuenticnalis,iepa- 
randus  cft  pupiUus  a  maiore.  Quandoquidem  placet  interpreabus  nonefle 
illum  adiuuandum,nifitanquam  maioremmec  ad  aliud  ci  prodcfte  pupilU* 
ritatem ,  nili  vt  pro  ignorantc  habeatur  ,exe6que  capite  iuftar  ignorantix 
reftitui  poflit  quafi  maior.  Indc  namqne  fic  vc  non  alcerius  larlioi  is  allegauo 
ei  prodeile  debeacquam  quae  poflltmaiori  prodeire  ,  ideft  qux  fit  vltradi- 
midiam^icctin  csctcris  caufis*hoc  eft,cum  reftitutio  imploraturexedJ^lo 
De  mnouhtu  y  qualifcunquc  Iilio  dumneprorfus  minimafufficere  poflit 
ad  induccndam  rcftitutionem  l.riMm pof^ea^uiim  ^.^.fminor.D.de  iurciHrj& 
fieff.tot.ttt.  De  mwor.    Ex  iis  igicur  quar  toto  hoc  capite  tam  multa  diximus, 
CoiiJudcrc  licct,ni  fallimur,nullam  fatisiuftamcaufamexcogitaripolTcob* 
quam  pcrmittendum  fit  "venditori  aut  eiusheredi  qui/quis  illc  fit,impetri^ 
rc  iPimcipc  ,  vt  tcdimcndi  lusquod  iufta  conuentioneincra  certum  pr** 
fixuuiquc  cempus  cxcerccri  debuit,in  longiorcm  dicm  prorogetur. 
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-    Suator^ffMS  pupiUi  mt  rtdimendt  ha^entij  dentmtiMSimft 
■     em^twe  inna  tempors petetuU  r€- 
troueadutonif, 

*¥teAai0toipiuaii&  prapnacid  qui  Bartolum  ducem  ic 
<y»nimATwpia/»<fc  rrtfftnni  polfc  pjupiUiUn^liiiinvc 
muinnMi  i|ii«l'lNiiiiiMi/iu  lap/um  Mponf  toonenuon». 
Ksn^niBn^nam  pupiliuir^iedqoilitiniMciD^otetfiibucxi^ 

vci  ni!  irmumqutdgeftum  prciponaiiic  ,  cbmant  omncs  ficrilocimi 
rtlbtutio  11  ex  edjclo      mvionbus.  \n  camque  lcntcndam  potflimilm  mo- 
ocnturex  Pauli  tefponn)  ilio  .  c  quntam  multaiani  rcrip(imusinfupcrio- 
'-riocibus  in  t.AennltHS  ^%.D,de  mtnor.shi  lurcc.quauis  negcc dcbuifle  uupil- 
4am^?i>  Imgc«atoi«  fclijtiu,propcwca  «juudpatcr  cius  non  ipfa  contraxe- 
^M^i f iMNka  C^Mto  pMlfivklipMMCm  <m»n  impcobabiliter  n  oucn  ad  cd- 
HxiAeiiAwh 'HfMiindlicm' seo  >^ttM  toiacibuspupiJlriB  prcuj  (olutione 
-iMdantibus  emptor  ^fenim^iaiwmi  vt  Ibliierem  »i<k6(]tie.ciim  pupUa  ipia 
^  :niiHA<jByffifIe  vi<leb*ctir.      j^qne  id  conreqiimsei qood  ianrildocumiiis 
iionpoflc  in  ptiopo^ka  fpecfc  tra^ariiJc  jnintcgrum  rcftituciooecxedite 
-  De  ntirjorthus ,  qua  c  lidhwn  ad  ea  tantilm  icfcmdcnda  pcrtinet ,  qiiar  gefta 
^int  rnm  niiiiocc  ,  nihil  autcm  gertnm  dici  potcR  ciini  herede  vendicocie» 6* 
-ue  pupiilus,  fiuc  alius  hcies  ille  fit ,  lic^:  rcdimcndi  cempusincidcric  in  x- 
tmtem  pupiltarcn>.lndc  riquidem  vidctur  infeiripode    contrario/enfu  ,  fi 
^•^uidigituf  cumpupillovcl  alio  minorc^cltum  lit,clat  dam  eife  exminocis 
-Mcisctfl&inirfCtf^ramtiAic^^  Hnx  ilia  Baitoii  djllinaio  ad  d.L 

'  ^^iMfm#,'ccninraniierpffobctaivcnmi'de^  illatutcri  fadaijtad 

'  fHipiitam  iiiM{iellindum)ltiii  •  mom  conflitoendiim^  vcro  iure  protciW 
tionis,^iroc«t  .^rtificacdri»  »vtpciore  cafBnoomcempmd  demBidctji^ 
^KOv^^ptipitlo  ad  obtinend^im  relki wcimiem  V  poifaetiam;vci6a<m-,a^ 
>teat  emptori ,  fed  profit  potiils  ,ad  hbc  nepupillusquardoqocpo/lit  diccm 
ignoraittm  a  /c  fu     id  quo.1  tutor  fuus  /ciucrit.      Mihi  vcr6  traditioli^. 
-'probari  nullomodo  poiclt ,  non  cnini  fi  quid  gcftum  fic  cum  minorcfacci^ 
^potd\  vt  minori  C(Micedenda  lit  in  incegrum  rcftitutio  nili  haftenus  vt  id 
'^fom  duncaxac  rcfcindatuf,qiiod  gcilum  cit,nec  pricerea  quJLqiu-.vt  qtiod 
'Ito  tioArorambiocaidic**e(l«  tiliitutaciula  limiutuin  producatcibdum. 
*Carcnjmpi!Kcexm  minimi  i^  qofMlcun)  {pipiUo  geftum  fic, 

INKiiiimrs^ui  pupiUttm!'cduetlbilCi-eciam,qa»iioa  pupilks  ip(e>fcd 
^tfnreins  gcdcnitl    Itaquc  li  ponciintefpeUacos  ftiidc  «b  empcoce  tmmei 
ipnpilH  vt  in  mora  ptq^iUos  eunfticaetetuT  «  fiicebQc  cqoidsm  pode  icfticol 
{Hipillum  aduerfiiscam  moram  contrad^am  per  inrcrpellacioncm  fi  quid  e». 
eamris  fibi  adrogaic  cmptorvclit:quia  verumeft  hacpartealiquid  gtftum 
^fle  cum  oupillo  ,fed  non  feram  vteo  magis  rcfticucndnm  dicas  pupillum 
adacrfiislapfum  tcmp<Mris  meam  conucntioncm  dedudi  ,  qnampatcrfo- 
^^^it])6c  qoa  c^cti^;hatur  vcii  intrabienniumrefticucictprecium  vendi- 
^^^Wfroratf fmMv^ffiMKtf  ttnouendefeMiflP •  qoflniimi  incerpellatioilla 
.^ftciie  peqoit^Tt  oMBBiaoJMrc  cuai  pupilio  initt  cflc  f idciittig.  Cumigi. 


^9+:       AN  t:-  F  Afi  m  DE  CRR  O  R.  PRAGM. 

tur  i;jqiic  imerpellacio ,  neque  inora  \\h  necellaria  iu  acihoc  vt  cediipendi 
ius  qiiod  non  nili  condicionale,  &  tcinporalc  faic ,  inccrcidat,folurqu€  tenv 
poi is  laj>rus  in  hanc  rem  fulticiatidico  refcflla  ctiafn  mteipcilacionc ,  faluam 
tamcn  lupcrcdeconuci^tiowm  cum  pupiili  patrc  ii:itan!,qux  taccrcdcbcat 
vt  pupillus nulla  tatioiic  rcibtui  poUic  ,ncquc  tanquam  pupillus,  ncqucun- 
quam  maior ,  Ucuc  ncc  pater  cius  li viucret  rcftitui  vnquam  p.  llci.  Exemplo 
eius  quod  Iiccc  in  diilimili  fpccie  luiianus  (cribic in /.oryn »  ii.§.mklter*de 
f»«^ii?.i/f</f^mulieremquac  iii  ea  opinione  llt  vt  credacfc  prodotcobliga- 
cam,li  quid dotis  nominc  dcderic ,  rcpeccre  non  poile,  ^mm  ,  inquit  ^fkhlM4 
falfu  optntohe  re/ifjifHtturpietatis  cauja  ex  tfMtfolniHm  repettnon  petefi.Sic.ti. 
&  in  propofica  quxllioncdici  potdt ,  fublato  pec  in  inccgrum  ceilituuoncni 
omni  eoquod  geftum  eftcummir.ore  ,  fuperclle  conuentio;  cm  faclama 
maiorc concra  quam  nullus  fubfic  color  dandaf  rcftitutionis.  Rclcii  decnim 
quantumvolesintccpcllacioncni  qux  pupiUi  rutonbus  fa^  fuit  ab  cmpco- 
reiNumquam  umfc  aHcqueris  vt  pcior  ellc  dcbcat  condjtio  cmptoiis  quam 
•lullaintcrpcliaaofacbaetleciquo  caiuhaud  dubic  corditionis  im|Icn(:x 
tcmpus  pupillo  cucurrillec  ,&  qu.dem  cum  cftcitiu  ac  fir-e  fpc  nftiiuto» 
nis,'ionquali  moraper  lapfum  temporiscontra^la, qucmadniodunivttle^ 
crcdiCur  ,(quia  ,vc  moloco  difpurau.nius^nopocclimoraconuahifii.eoo- 
ii^iUortcLfi  pHptllHsiiy.De  t/fr^.«^/*|^4/.obIicatioauccm  hicnulla  eftofle- 
rcndsc  pecunia*ex parte venditons  ,  cum nihil  omninocmpcoridcbeat,ne- 
qucpur^  ,neqae  in  diem ,  neque  fub  condicionc)(ed  propcerdefeiiani  con- 
dicioncm  ,quaepoft  elapfa  tcmpora  mtraquae  oblatio  polita  in  conditiooc 
fieri  dcbuerar,impleri  amplius  numquam  potclk.  Itaque  dcnegabimus  pu* 
pillo  bcneficium  refticucion:s  non  quafi  incerpclIaco&:  in  mora  conftituto, 
ledc.inquam  ci  qui  cicra  incerpcllacioncm  &  moram  folo  lapfu  tempoos 
exclufus  lita  iure  redimcndi  exveibis  &  fentcncia  conuencionis  fi&xin- 
tcr  maiores  Neque  vcro  alia  Pauli  fenccntia  cft  in  d.l.j4emthus,  Nam  quod 
aic  de  rcpcLicisdenunciatioiiil  us  pcr  emptorem  fadlis  ad  cxcorqucndam  fo- 
iucioncm,non e6 pertinct  ,  vt  obcim  caufam  faciliilsrclcicui  pupilbmdc- 
berecxiftimet,(ed  vt  habenc  vctba  ipfa  legis,quod  vcnditot dciiunt.iaiido 
poftdicmquoplacueracellccomminuni,&  pretiuni  pctcndo,  ie<.eflillcalc 
gc  fua  vidcrctur.  Id  cr  im  ^encralitcr  vcrum  cft  in  trudtatu  De  lege  conantf 
^/4,vc  poft  dicm  commillori^  legi  piarfticutum  (ivenditor  pretium  pciac 
legicommiftbriaE  rcnuncialle  vidcatur,nec  poftea  variare  ad  Iianc  icdirc 
podit  l.pofi  dtem  f4tr  %:vitJe^.prnced.De  leg.commtff.l.ctmtntffort£  i^.cM 
pan.int.empt.(fr  vendtt.hx  ceric  n  agna  valdcquc  ciiicax  hxc  raiio  eft , 
qaam  vix  fcio  quid  proempcorc  refponderi  commode  poilic  Ecli  cnim  con- 
(tac,itadcmumnoccrevcnciitoriqu6d  poft  dicm  prctium  pciat,iipretiuni 
rolucrecmptor  vcLt,non  ctiam  li  in  mota pciicuccct  :  tamcn  cijm  ea  ma^ 
non  nifi  per  tutores  contracta  eftec,  quinus  denunciatum  fiicrat  vriblue- 
rent,quiquepoftmodum  fufpedb  pronunciati  crant,  prarbcbat  carcs  mate- 
riim  mintcj^rum  reftitutioni$,nc  fublaca  exun<^aque  per  dciiunciationcs 
tllas  poft  dicm  fadias  lcgis  conmnlloria:  poccftacc ,  damnum  pupiila  (entiat 
exfado  tutorum  magi*;  qu^m  cx  fa£Vo  pacns,qui  contraxerat.  Neque  eft 
qnodpoft  Bartohimquis  dtcat,non  potuiilc  denunciationes  illas  vcnditofi 
noccre  tanquam  fadlas  cxuaiudicium &  ancc  iiccmcontcftatam.Namcuin 
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Icx  c6miiIoi2aproculdubio  lic  odio{a,vc& aba:  pa^onesoirnesqiisbona; 
fidci  contradum  lam  pericclum  ccloluunc  ipfo  iucp>non  ell  dubicanduni 
qoin  ei  renunciaile  viden  debcac  vendicoc,hbique  variandi  Faculcaceni  adc- 
miiXs  cx  quo  pceciuin  petntjic^ceicra ludicuim  ,  &  ance  licem  concedacam, 
qiiia  hoc  iplo  Uti$  voluncacem  ruam  declaiauic  ,li  modo  cunc  falccm  cu  de 
liio  quxn;ur,an  po/Hc  variare, oi^cac  empcor  prccium  ,  nec  diutiii«s  cundle- 
tur.  Abfurdam  namquefucrit  eam  pro  emptore  incetprecacionem  cape- 
re,quarcucacur  vcnditiooem  cuietiamnum  parcre  emptor  nolic.  Exquara- 
(ionc  apparcc,quod  ab  Impcracdecrecum  eft  in  dJ.jitmilinj  dandam  pu- 
pillje  cciticutio:)em  licaccipi  oporterc,li  pupiila  ftatimof^erat  ^reciumem- 
pcionis,nec  aliud  cempusei  dandumelle  intca  quod  fbluat ,  cum  iam  prz- 
cerieric  diesincraquem  folui  omnino  dcbuerat  ,iivcndicor  alege  fuanon 
rcccillilcc.  Ncqae  c.imen  rauo  ilU  Paulo probari  poceil,ide6  Forcane(neque 
enimapecic  qnid  .idcam  refpondcri  pofIic)qubd  in  cucorum  poceftace  fu^ 
ric,quanJiu  lufpedli  pcoiiunciaci  non  fuerunc,  deceriorem  tacere  conditic- 
nem  pup.Ilx  in  acquirer.dis ,  hcec  non  iimiLtcr  in  acquiHtis ,  vt  tradlat  Mo- 
liti.iu  con/H€t.Par$jf,(^.\].glofi^nttm.x.  In  acquirendorum  auccm  numero  hoc 
iusefl ,  quo  iempconpoit  comminam  vendicionislegem  cxpretij  petitio- 
W  acquiricur,vt  a  lcge  commiiroria  receirum  eflc  videacur.  Tunc  enim  pcr 
huiulmodi  pecitionem  lus  acquiiicuc  empcon  ciim  fatisfacerc  vcnditioni, 
pcetiumque flacim  fulucre  emptocparatus  cfl,  aucisqui  emptorispcribnl 
rubllinec,qualis  cucorel\,ex  cuius  pcrfona  ikuci  lucrum  fentirc  vulc  pupillus 
pbdenunciationesipli  cutoci  fa<5^as ,  ita  ia^lum  &  concumaciam  ciusprx- 
Aaredebec,autpotnitiibi imputare, vt  moraquxpec  tucorem  in  foluendo 
concra(^a  ell,per  ipfum  pupiilum  contcada  exilbmetur.  Ficri  cnim  ncquic 
Vtcundem  adfcum,quicum  cucore  geilusnt  pupillus  pro  parteprobct  ,  ^ro 
pacccimprobet,(ed  autin  cocum  agnofcerc  deDec,auc  a  coco  rccedere /.rMi» 
^udruur  iG.D.de admtm^hr.tMtor.Vz-xCcxum  cum  in  hacfpcae  ius  venditocis 
auteiusqai  a  vendicorc  /ecunJusemerat ,  non  ex  cutoiis  fadlo&  contuma- 
ciaprofia(ceretur,(edexconuentioncfa(Sla  intcr  maiores.  llla  namquecu- 
toris  in  (blucndo  negl)genc)a,&:  cortumacianon  ad  fiindandam  vcnditoris 
intcntionera  allcganda  efl,(ed  potius  ad  fiindandam  rcplicationem  ,  clidcn- 
damque  exccpDonem  \\\zn^  fi/ton  alegt  commtjforta  vendttor petedo  prettnm 
fdcejitjet.hnqiic  fublata  periuUam  replicacionem  excepuonc ,  qux  ex  ven< 
ditocis  faCto  poccrac  obnci  aduerfus  conuencionem  ,quam  pupillxpater 
feccrac  t.fola  remanet  conuentio  ,  qux  haud  dubie  C\  re^am  veramque 
iuris  rationem  &  zquitatem  cefpicias,  pcciculo  ceditutionis  obnoxia  eile 
xionpoceft  :quemadmodum  dicimus  iudicium  bonxfidei  quod  per  exce- 
ptionempjdiideftcuebatur,ce(btuipecdoh  cephcacJonem  pec  quamexcc* 
ptio  ipri  perimacur  /.}  .C.de  except.  Sublaca  enim  excepcione  per  replicacio- 
jicmjiola  iupereft  a^^ioqualis  primtlm  &  fui  natuca  Knt ,  &  conieqncntcr 
bonx  fidei  fi  tytijs  antea  ecac ,  vc  cxplicauimus  bh.  ^.'CoNieGur.  cap.  i8-  &  19. 
Cxteru.catioilla  vcl  potios  dubitacio  lureconiiilti  ^uod  vendttor denufutaH' 
do  pofi  diemi<}Ho placHcrat  effe  cornmtJfHm^O'  prettHmpetedo  a  legefna  rece(Jilfe 
videretHTt  odendit  manifell^  non  eandem  duDicandi  cationem  rutu- 
ram  Paulo  fuifle  fi  ancc  diem  commillbcix  legi  prxflitutum  denun- 
uationes  lii;^  ccocics  UCkx  fuinenc,  etiamii  ad  tutores  incerpellandos 
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pupillumque  inmoratfoiitluuendum.  Qokl  enim  pofllsiinputarcvcndito" 
rijquaii  ncgociuin  aliquod cu^  pupilio  ^ecece  vclic^^b  id  Ccmmc^ti^d  cuco. 
Libu3 denundaufflt,vUtoif^iwilw  oonotf ntioni lOT  GMsaaKmmiafti  H 
./  ccocndofbiAiiMtflSaiadA^ktiiii^^ 

fi6)»  ^iicinter  miuoca^ni^  «d  refblu^ndini  ip(b  ioBt  ^mikkmm 
bpcetium  non  rofilClfrn  moctuo  incsa  dicm  empcoorneoefladoili  eft  poi 
pilldtOt(i%mdari  vt.  pec  dcnunciarionem  tntori  Facicndamponitptipilluj 
lcirc  ca  qii^  gcfta  funt  cu  minorc,quia  iiec  lilud  aeccilc  cltvcpupiiiuslbat, 
niio  ne  q  ridcin  \x  pupillus  aiiiifvc  vllus  hcrcs  iit  cmpcori^ui  lub  legecom- 
miiroria  coiuia\ir,quemadtnodum  in  lupccJoribus  a nobis  dilputatumcft» 
Scd  camcn  il  dcnuuciacio  ad  abuudancem ,  vc  loquUncor  >  cautelam  iada^ic 
nc  pupilius  ignocantifln  fuam  ,  Uoit  fiuibra  ^knkM  po^c  quandoqtM 
.    ptaccemlece ,  4iGO  non  debcceid  nocecr  vcniliiQn',n<jb  e«n donOBCcitf 
tamccfticui  puptUus  potTic  canquam  pupiilus,qii6d'  ri^fiiltpo((ece<limil> 
quam  iBaior,cuib  hon  i^ini  caofiun  a^lftntk  intcrprcces  poOint ,  cof  cuf  , 
lelriiMendum  puteAc  canoiiam  maiorem,qu^m  qubd  non  poffic  refticui  taoi  | 
quam  pupillus.Dcn!quc  noc  contcnJo,niilIo  prorfuscaTu  fieri  po^Te  vcpfH 
pillus  riuc  tanquam  pupillus,  liuctanquam  maior  ininteerumrcftitui(k. 
ocataducrfus  lapfum  cempons  conucntionalis  intra  quod  agi  potuerat « 
pa£Vo  ad  rctroucndcudum.   Nam  neque  rdlituendus  vliomodo  cilcc  aduci* 
lus  lapfum  tcmpocis  legaiis  auc  municipaiis  (i  derecra^hi  legaiiauc  muiai> 
ctpali  agprecur,  vc  pragm  adci  Gal^acteftancnr,  pc^ienRi  'MNin^os  fitfrjJt 

IHi^dnitiS  infyncagmatc  r«</./i/Xt  racio  pui  i^  ' 
qtucor/t  quam  iiie  (upcadido  boo  adikc»iilaeftqa«^  ht^guaitukea^ 

di non  ftiicadinuenta,  ncc  concella  pcr  Icgeni  aut  confuetudinem ,  nifi  ii li  i 
mitesmodi&:  tempotis  in  ca cxprcfii.  Vnde  hi  limitcs  paritcf  refpiciunt A 
afficiunc  minorcs&:  ablciues  ,&:quofcunquc  aijos.  r>i?cpotcft  quisvcif* 
lcge&confuccudincnili  adcius  lim!Ccs,&:  llacucismodis&  ccnjporibusab 
ea  rcquiiicis.  Verba  fuut  Molin^i  fupradi^o  ioco,nfUguudide«onftM|#* 
nenominatim  loquitat  non  de  icge,cuiu5  tamcn  quin  cidiili  MlfmKf^ 
kaci  non  poceft ,  olm  niliil  atiotl  conftffUKin,^^^»  lciiM  ^sfhu  i  jfiHii 
fcriptum  cedadka  inenc ,  fiue  non.  Mulo^  Ma^aucem  inVacaatb  caMfl^i 
Ctonalicndemratiolocum  hal)ere  dcbet,q«iaf<iificiiius  prarcofc  /einteFpo' 
nitvtaduerfus  inftam  conuentionem  incec  maioces  ia^am-refticuatinin- 
tec^t  iitn,qnam  vt  aduerfas  lcgis icriptc vel  non  icripcar  afpcritatcm , quiaiKC 
pocentiot  auc  fauorabiUoi  lcX  vlla  ciiquaiii  qu.T  a  contrahcinibus  lpjp% 
fuic  &  coni\icuta.  ldqik:&:  Molin^us quocjue  fupradi<5Vo tecoinfmilii 
nonobicur^  vum.i.ad  fin.in  stx^.Etfi  vUcru$s  ©^««^/AK^quamuisin  et>lt| 
rdccomcarcerisquMpt^at  C\  quid  f d  milli{Dui»  geftum  (ic  conKnincrejl 
dameitefticocionem  adaeifiis  laprmn  te|npa>a'i(|imiMiiron<>.i  iM^^ 
ctiam  maioces  con(licuei;ex  dJ,Aim$Imt  pcrptbai  4h  bmnjbid^vtj^f' 
isines  fiittbuntur,intciledht  WfG*ft  contrarium  quod  Vz^^09k0^*f^^ 
co  quen^ciraofWJi^aiftittiguk'*^  legaleiMiiitnitmJVfpa- 
lcma  conuentionali  ,  ^tqdie  det^ecmdam^piipiilo  rellitirtioncm  aciBtf»^y* 
teuaaufo  4i^^kj$akm^MiK|nici^ 
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ueiicioiulc  ex  cap.ctniluittHS  Extr.dc  mintegr.renu.hidcc^ue  ex  pragmaticis 
noftrisplesofqi ctridj occailoiKm  ruinpljllclcio,  vt  puteiuaducrfiis  Japfum 
tcmporisconuencionalisreftitui  pupiilum  oportcce.  Omiiinoinipcritd. 
NoneMimdceorctraduPaponiusiiitelljgit,  qui  dcfcei.dat  ex  coiuientio- 
ncipupjlliautaJrenus  cuiullibet  muiorjspatre  vcl  alioipiius  tutorefada, 
feddeiiJo  cui  caufam  dederit  contradusa  pupiiJi tutoic  autab  jpfo  mi- 
norc mituSjDc  quo  &c  in dtcl.cap.conflitutus.    Quo cafu  ncmo  dubjtat  quin 
f>upilIo&:  minoii  cuiJibet  danda  (It  rcilitutio  ,  vt  6c  alus  omnibus  inca- 
libusquibus  aiiquid gertu  lit  a  tutore  vcl  m:nore,quod  pupillo  autminori 
dinumadterat.  Sed  obleruandum  lamc  illud  cU  quodpauci  obleruant,  re- 
ibcutionem  Iioc  cafu  dari  non  contra  lapfum  tem^^oris  conuentionaljs, 
quod  fieri  per  ipfam  quoque  rcrum  nacuiam  impoiribjJc  ei\  ,  fcd  contrapro- 
priam  conuentionem  ,  cuius  pais  quxdam  tuit  adicdio  illacerti  temporis 
&  limiuti.  Ex  quo  fit  tancb  clarius,  quod  iios  volumus ,  (i  padlum  de  rctro- 
ucndendo  fub  conditionc  illa  reilituendiinttacertum  tempus  precijinter 
rnaiorestaCVum  fic  ,  nonmagis  admicu  pollevt  pupillus  liue  tutorem  ha- 
bens,fiuenon  habens  rcftituatur  aduerlus  lapfa  redimendi  tempora  ,liue 
tanquamminor,liue  tanquam  major  ,  quaoi  vt  concra  ip/am  conucncio- 
ncm  apatrc  taciam  rellituacur,  coniraquan)  tamen  quieum  obpupilla- 
ricaccm  rcftitucndum  pucarit  ,  (iue  tanquam  pupillum  cxediclo  Demino- 
ri^w,  liuecanquam  ignorantcm  exedicio  De  mAtortbiu  ,  nemo  hncufque 
cam  ignorans ,  ignarufve  fuic.     Sed  &  illud  fummopetc  a  pragmaticis  no- 
ftrisob(eruarivcIim,quod  fupradidio loco  Moliniusfuam  ilIam,noftram- 
que  conclulionem  ,quae  pupillodenegac  beneficium  rcftitucionis  ctiamad- 
ucrfiis  recradbum  legalem&  muniapalem  ,ampliatindub;tantcc  vcproce- 
dacetiamfi  pupillus  nonpofTu  habereefticaccm  regreflum  ad intcrelle c6- 
cra  tucorem  qui  noneft  foluendo.      Quidenim  referre  poteft  eius qui  non 
cumpupillo  auceius  tucorc,  fedcum  pacre  concraxic  ,an  pupilli  cutorde 
quotum  nec  cogitabat  adhuc  nec  cogitate  poterac  ,  fiiturus  eflec  folucn- 
do nccne.   Nam  etfi  cum  ipfo  cutore  contracbum  iit ,  &:  dolo quid  tutoi  fe- 
cetic,non  iemper  diftinguimus  aii  cautum  lic pupilio  an  non,&an  tutor 
(blucndo  Utan  non  ,dummodo  rcm  adminiftret  ,inquit  Vlpianusin/.4^«// 
Celfum ^§.$!Uettam  <jM£fiw.De  dol.except.  V nde  emmimquii^dtu/nat ^$is 
ium  ttttore contrahit  ?  Qnam  vero difiicilius  diuinare is  potuit ,  qui  non  cum 
tutorecontraxitjfed  cum  pacre  ?  Placet  euam  ratio  illa  MoJjniEi  ,qu6d 
in acquirendis  Cucor,prxlacus  ,&  funiles  polfunc  prxiudicaic minoribus, 
vel  ecclefix.  Hic  autem  tractari  de  iure  acqur.rendo  impuberi  non  eciam  dc 
iure  iam  quarfito ,ex  eoapparet,  qubd  pupillus ,  fiue  prorogationcm  iuris  rc- 
dimendi  poftulet  in  longius  tcmpus  ,  liue  in  intcgrum  reftituuonem  poft 
elapfum  tempus ,  non  aliud  agit,nifi  vt  acquirat  fibjobligatiomm  &:  adtiO- 
ncm  aduerfus  cmptorem ,  id  eft  vt  emptorcm  fibi  obliget  ad  retroucndcn- 
dumfub  condiuonc,  &:  quidemfiib  alia  conditione,  quamquar  dedudla 
fiicratin  conucntioncm  :quod  fine  noua  conditionc  quar  vetcrem  rcfor- 
mcc  auc  potius  dcftruac ,  certc  fieri  nullomodo  poteft.  Nequc  valdc difnmi- , 
Iccftc|^uod  idcm  Moliiucustradat  in  lib.i.Confuet.Panf.^.^i.^hf.i.num.-jG. 
S: ccn/uarius  fit  pupillusetiam  tutore  carcns,  &  omnino  indefcnfus,qui 
proiiidc  ncque  interpcU.iri ,  nequc  in  mora  conftitui  vlla  ratione  poffic ,  noa 
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eo  minusconcraeum  rieti  impedimentum  di  cxecutionem ,  de  cjua  ibiagi- 
tui",  ^Hta.  W(^nix.yhttiu(r/todt  tmpedtmetu  fit  propteronusredJe  tn  rem.non  inper- 
fiftam,  dr  eJi<jMdammanujimeSii$m  lutrMoiriSifed  iti^dumM  dittaxattn 
ipicejltoHenimmM^  emfetmMlimudmgeikmtmn  piafehMgerijUc  Qu4 
l^magisigitaccUcendam  cft,pupillo (uGCURt  iinUomado  «kbeie  vcpoft 
tempasexpacrisconuentionepnmitutum  admittatui  ad  petendam  retio- 
uenditioiicm?  Hk  enim  hoc  plus  eft  qntoi  in  €aiiiilloMolinad,qaod  ni- 
hil  fit,  neque  in  retTi,neque  in  petibnam  pupilii>neque  hic',  lapfus  tempods 
hicraroriusefljVtcumMolinsoloquar  ,fed  impediciuus  duntaxat  ,&  ini- 
pfa  rei  acquifitione  retcntus  ne  arnplius  vnquam  po/Iit  exiftere  conditio, 
rubquafueracrecrouenditiopromilTa:neque  lurHim  aliquod  negouumcii 
perfqnag^riincelligicur,fedtancttm  Bnicur  ex  vtraque|>acte  tempuselabi, 
quod  letinec^  ne  ekbevecoc  pcohibeieiCCiamfi  manmd  veUenc,  quibus 
tamen  machinis  poflenc  /  Sed  &  in  caiu  l/kikm  requiticar  imwrpeUatio 
•ucrahemnocificaciotadendaoenibacioad  efficaciam  iliius  impedimcnii 
ttidem  illedifpucat  ibi  nMm.74.qua?  porrb  fieci nnlla  poteft  pipillo  tnich 
'temnoo  habenci  &  indefenfo.  In  propoiicoaucem  nuUa  denuntiacioneaac 
interpeMationeopuseft  ,  ad  hocvcpoft  cempus  pacerna  conucntione  pr^- 
Itjtucum  cuanefcac  ftipulatio  aliavc  promiflio  dcrecroucndei^do  facla  fub 
condicione  quy  mtraccmpus  illud  impleiidcbucrac  ,qua'que  lam  impleii 
nunquam  podic.  Id  cnim  fic  ex  vi  &  poceftace  (bla  conueuuonis  luftjc  quae 
in  oetiona  ihaiocis^non mod^  tniciain  fampnc ,  iedcciam  plentflimam  per. 
-ie6Hoiiemhabait,licdc  non  niiiiiio  dcftiiMcdi|Be  tempoD^cficdum  habe- 
repocueric.Seddecota  qusfttone  ifta  iam  nimis  mnltaAihiidamus  •ahMi 
diipi]cacionem,^ro4mqueDecadiim  neftcacum  panemcumhaGpCGHle, 
lehcitet  Dcofaciente  abioUiamas» 


/  .  ERROK.  D£C1MVS. 

Depttp»VoyVe!minore,cuitAn(jttatn  tutoris  autcuratoris  procuratori  folttt 
prettum  ret  tnimobtli^y^uam  tutor  vel  curator  vendtderat^aut 
retrMmdiderat  /ine  detreto, 

iTivsifundann^ttilcultoum^^  dtoium  vendid» 
rat  Sempromo  aureis  centum ,  jmerpoficii^ao  de  cetsoiicn- 

T  ^i^o  fub  ea  c6ditione,n  intf^  tritfnifiea-  ^(ecania  cfi  h^'|wfiir 
iJacceflionibusS^pronioreftitueretur.  CuTitioab(encecau(k 
ra-s  '.ARc:publica!n6mod6  tri5niumil!udeffluxiflet,fcdeuidcc«v 
niupcnc  i:,iei;riim,atque  intcrim  S^pronins  deccfliflct  ihftituto hercde fi 
^io jn,pnbcie,ciu(t]ue  tiiiela  Sc  bonoru  omniu  adminiftratione  matripa- 
truoquelimul  mandata,reaecfus  poftmodu  Titius  eundefiindu  mihi  ven- 
diderac,quan  redim^di  ius  (aluu  haberet,cxcaufa  ti  immodic:?  kehonis ,  pe 
'  tiufalt^inintegtfireftttacione  aduecfiis  damnum  quod  exlap(utempocia 
per  aUenciam  &m  pailns  fuiflec ,  in  eimqne  tem  hicibiis  (nis  omnibiis  mi- 
iii  ccflerac , at^oqjie  auxilio  copetekicis in  mcegram  teftitutionis»attt  obii« 
'ciendz  nmulacionis ,  d  ea  mihi  viamagis  phoecet  vt  Stfpcon^hcresfrudiis 
«mneSigaos&iple,(6epatcccibsjpeccepifl^^ 
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DECAD.  XXV.  ERROR  X.  6^9 
iu^x  empcionis  titulo  perceptos  auc  ccflicucre  auc  m  fortcm  impucaie 
cogcrecur.  Ego  cum  pupilli  Sempromaiu  mntre  canqua  cum  cucrice(qu6<l 
fol2  rem  adminiftrarec  ,aofence  /alicec  concuiore  cclUn^encacio  qui  in  alia 
degebac  prouincia  )intcrueniencibus  timen  adfinibus&  agnatis  plerifque 
■bonafidetran(eger3  nuHaJu  moca  lKc:conueiicratqLie  vtfurdusiJle  Tufcu- 
lanuseo  ipfopredo  rellicuco  quod  Scmpronius  dederac,  mihirccioutnde- 
retur,fub/ecuca  ftaum  non  (blum  retioucnditione,fed  eui  rccrotraditioi:c. 
Macer  qux  fe  ciitrici  &  certamcnto  daca  apacre ,  &:  k  ludice  coiifirmaLam  at 
firnjabaCjfide  habica  de  prec.o,totum  iibi  perlolutum  foiHe  prcfclTa  crac,ac- 
cepco  tam6  a  mcchirographo,  tk  in  publici  inlUumcnci  fidc  traflacodc  pe- 
CKnia  illa  fub  vfuriscerto  die  fbluenda.Subindefulueram  heredi ,  pupillares 
quidem.annoscgrelTb,  fedminori  tam6aniiis  vigintiquinquc,  qucm  mater 
nullifdu  reddicis  cuceLr  racionibus ,  rctencaqi  vniuerforu  bonoru  admuiiftra 
tionc,procurator6  fecerac  ad  pecendam  accipiendamq-,  iblutione.ls  procura- 
torio  nomine fblucionft  & pccierac, & acceperac , adhibicoquoq;  lureiurar.- 
<io padtoque  de  nunquam  concraucni6do.  Poft  annos  aliquoc  maior  fadus, 
6c  intra  cfpora  quid6  pecendce  refticucionis  ex  capice  minoris  xcacis ,  fcd  nul 
ia  tamf  poftulata, vindicabac  fundumcanqua luum ,vrgebacqucfiuduum 
cfidem nadon 6  exdie  occupacionisindcbit<e  ,vt  pragmaticiloquuntor,  nec 
precijifc  accepci  refticucionc  vllaoftieiebac,propcerea  q?  cotcnderet  nulla 
id  ex  parte  in  r6  fua  vcrfum  fuilfc.  Qiurrcbatur  apud  Senacum  noftrum ,  an 
iure  id  agerec.  No  deerac  ex  pragmaucis  noftns,qui  lufta  pucarcnc ,  riccquc 
infticut&  adlion6.  Racioncsquibuspociflimum  moueci  fe  dicerenc ,  Iia:  adl«- 
rebantiir  :qubd  is  fiindus  ex  caufa  hcrcdicaria  pupilloacquificus  uteuoca- 
biliterpoftclapfa  tcporaincra  quae  rccrouendiiio  peci  potucrat  ,alienaria 
macreaiiove  tutorcfinc  decreto  ludicis  non  potuilVet  ,  obftante  oratione 
Scueri  dc  qua  in  /.i.c^  tot.tit.de  reb.eor,^ut  fuh  tutel.vel CHrMt./UntJine  deaetr, 
mn aJten.uon  magis ,  quam  fi  pater  ea  rcm  finc  retroucndcndi  pa6Vo&  o- 
iierc  cSparallec.  Na  fi  nequc  cucori  neque  curacori  permiccendum  eft  vcrc- 
dimendic6pus  a  pupilli  pacre  pracfticucum  prorogccq)  eaprorogacioqu3f- 
-  da  vcluci  ahcnacio  fic ,  vc  exTiraq.diximus  in  quarcum  huJUsDccjdis  erro- 
re ,  quancb  mini\s  ferendueft  vc  huiufmodi  pacbionis  pra'cextu  elapiis  iam 
temponbus  pccenda:  recroucdidonis,  liceaccucoii  vcl  curacovi  rciroucndcre 
nulla  caufe  cognidonc  ,  nullbque  deaeco  prxccdence?  Nec  qubd  crafadio- 
niscolorquselicus  eirec  ad  rem  faccrc  vidcbacur :  quandoquidemvfque  a- 
dcbinterdidacft  prardiorum  pupiliacium alicnatio, vc  no facilius per  cranf- 
a<ftionem  permicd  poflicquamfi  aha  qua-Iibec  contcadlus  fpecics  propo- 
neretur  Lnon folUm  4.  C.deprJi.  wwwcr.Hadcnus  cnim  tucoribus&:  curatori- 
bus  conceflimi  cft  vc  de  pupillorum  vel  adulcorum  fuorum  rcbusbona  ii- 
dctraficint,fiearumrcrum  poflcfljonem  quam  iam  habcncretiriCant^aut 
quam  hon  habcnt  omittant,  non  ctiamli  quam  habent  amittant,  &  in 
alium  transteranc.  Cui  confequenscrat  vt  hercdi  Sempronij  eadcm  adlio 
mancrct,qux  menfura  erac  fi  recroucndicio  nuUa  fada  fuilfec^^^i^.  A  i. 
$.1./.  mAg$s  futo  0.f>enulttm.de  rehus  eornm  ejHtfuh  tute/.  Ergo  cciam  vindi- 
catio,&  m  rem  ipfam,non  folum  in  perfonam  ,vc  fcriptum  cft  in  d.§.pen.Se^ 
cuda  rado  crat,q>  maccr  qui  fe  tutricc  dixcrat ,  ncquc  i  utela  apud  iudiccm 
rufccpifte,nequeiuraire,autVelleiano,&  fecundis  nupujs  rcnumiaflc,  ncq^ 
iatifdediae,iiccdeniquefolkn»iciiiucntaiium  feciflc  probabatur.Qux  oin- 
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Too  A  N  T.  F  A  B  RI  OE  ERBTOIL.'  iPtl^ittX¥^ 
tiia  matri  cucelam  eerere  volend  eft  offick»  ineiiRibcEft  oonftaccx  1 


dp.f»  cdufk  /4£»^Dec.in  /.fatmirt£.tmm,i$M  rt£JitrAcytoindtimii(Bs6d^ 
negledbs  ]*is»cumhon  poflicvideri  macer  legibmacutrixfuine^con&ma^ 

ncum rclinqucbat'ur,vtquacpeream gcftaenenc  nullo iure  conllftcr6t,ptqf» 
rertim  c^nod  ad  damnu    mcommodum  pupilli,quannns  eius  conimodo  SC 
fiuorc  ii  vellec  ille,deFendi  poHentjVt  tiaaat  Afthct.Deaf.iCi  ftfi.jilex.cof. 
M() .ponderaUSyVol.i.T€n\am  rationem  adueiTarius  affercbac>qu6dcCiaU  tii-i- 
cer  re  veratuuixruf{lct,poirc(Iio  camen  iiiaprecij  accepdiiffittrendpofr 
fei  id  acaoirendam  mihi  liberadonem  non-iecuUTeta.  numefadonc ,  n  a 
cottimum  incerpremm  cradidoneciefendit  hndb^TiniqiDtWMniB.cofntent* 
$.^^/0/Ixr.p.^/Sf.Secataaacem  numeracio  ,qu;  non  cacdd£iAaefle, 
muioci  ipliqoem&eotemporepapiU6(ailIeaaaecrarittsc6osndebat>  mti^ 
t6mini\s  pocueratparcreliberationcm,cum  neque  cutocisvel  curacoris  au- 
toricasiniplbnegocio&:  ada  nun.eratioitis  intcrueftillcc  (  quomodo  inccr- 
u c !  1 : ;  e  dcb uern c  V c  vci  1  i ter  i n ter po 1 1 1 a  V ki e re cii r ,  /. oblt^An  9 .§.tutor fiatan. IX. 
deautor.dr  cofjf.tHtor.l.fi tfnis  mthti0MjftimD.de  acfHk.hered. )  nequepe- 
cuniainrem  minotis  verra  probafectfr<^^7ifllto.<^wi^4ii/fl^^  vtlmn^ 
€$iitrM2t,D.de  )ta^.t.pujnUo  folui  ^.D.d*  ftlutAunikJ.fimnmm  XfJCJti^ 
minffir^fmor,  Mihi  camen Sc  doAioribns  plerifqne  quiboicon de iure meii^ 
contuleram  Jongd  alicer  videbatur.   Nam  primum,quod  ad  inftitucx  zGtia^ 
fiis  f  us  perttneret .  dicebam  ,quod  iariseft  nodfllini ,  viiidicadoQemjdoavn^ 
'Je qua  cri£Vabainus(eft  en  m  p{gnorisquoquevindic.it!d,(cd  qujefiftnaial^ 
fbl  ur  e  ■>  ] !  1  d !  c  at  i  o  d  1  ccnda  non  elt  i.fi fuff  dus  i6.§.in  vtndtcatidne.  d  a/r  pignar.) 
non abj  potlc  vnquam  dari  ,quim  qui  lic  dominusiure  gencium  aut ci- 
w\il,Slrer$)2\.Ti.derei.viniic.   In  propolico  aucem  non  potcrat  aclor  le do- 
'mipum  dicere » non  un .  p  i  > r^cer  mkzm  ^  matre  eadcniquc  cuccice  recrou^ 
didonem,  (ecota  edam  cradicione  ,aalm  IHa  poCiifinidai  nciaDe ,  qnbdeiss 
pater  Sempronius  nunquam  hnius  rundideminas eKDC^OeC*  ^'Ffit^*\m 
enim  illum  «litdc  veadidonisdcabdonatum,tamen(ittt(ilatum  &  pjgnoim- 
titiufiiidcapparebar  ex  eo  qubdomnia  illa  cocurrebilcxqaibusmtepBe- 
tcspragmatic  i  ]  icomnesvnoore  arguendam  exi(b"mailt  fimulnrinilWl  lil 
dicionis,  padlulc.de  retrou6d6do,inodicicas  pretij,&:  in  perfonaempcocis 
cSfuetudo  toncradi  fub  eo  vfuraru  modo,cu'  fru<ftuu  ex  fundo  percepcorum 
modus  & qnacicas  rcfpodeac.  Sic cnim  ex  aliis  quos  pen^  innumeros  cogcric 
Andr.Tiraq   prxf.dtrttrMmitntj^m.^.  Ac  dc  pacto  quid6  recrouendcndi 
ex Tcripto  dS'iiiftramem6'C^id>ac,de  modicitace^Mfb  pceujex  locato* 
num  CU>ul's,qUx  probabant  eo  ipfn  thnporc  quo fUbr  fcmlidofttenr»  fii 
/lonisfro^uflkibnsdebfta^  moduitlum  fui(Ie,vcad4idnicescci&¥(am«lt 
fccnderct,cnm  tamcn  funJus nob!lif]Tinus&  dighitatis  n6 mediocris dtulol 
in/ignicusex  vfuraru  dutaxac  fcxcantiu  coparationeaeftimariioftd  debuiHet. 
Ea  nanique  fer^  cercior  &:  expcditior  probandar 'aeftimacionisracioeflre  fo- 
^ictex  faiduu  qu5cit.ice  &C  valove l /tfitnduj ^.m princ.D .de  rd.eor.0ui  fM^ 
^ titttU.fi fundumferluietcommtjfttm  o^.de  /^^.i.Fruduuautc  quftucas  pio  t  jn 
di autregiorasdignicatemaiorgfacere  folec  «ftimationfi.  F^tncrandives^ 
cefiiCpidoCcuioscamenprobatioo^hac^partcnecelliri  delen 
derut)partfm pec  oeftes»pardm  per  ihftrum^ca  piobfld  cft^ape  ' 
deeadubicanneopoccccec  Hocvcf6icac6fticocbvtpjgnonsj 


DEC  AD.  XXV.  E  RROR.    X,  jatr 
cmptionis  cotradus  iiucus  vidcrctur, anparebat  cx  comcidlu pi^oratiuoii 
doininiu  ncque  tranflatu  hiiirein  Scnipronium  ,ncque  transtcrn  viidLia  po^j 
tuitle /.CHm  cr  fentt  ^^.i.v/t. DMpign.a^i.    Proindc  i.cc  tactiiiti;»llc  hcrc-?» 
diunum  det-undko  Saproino,ncc  pupillarcmrquia  &  hcteditarius&  pupiUa- 
ris  illc  eft  qui  mortis  tempore  in  dcfrunth  heredicatc  ,  id  eit  dominio  repc- 
ritur,Hercdiutem  cnim  dixcrunc  vctcrcs  prodomjnio,licnc&  hcredc  pio 
dommo^.v/t  JnfiJe  hered.^Ma/tt.(tr  Htffsr./.yi.tdem  PopontMs.D.demwor.U 
dt heredstaie  i^.fi.pa/er.vciilnen  tamen.D.decafir.pecH/.   Ahoqiii  plus  iuns  a  * 
dchindam  hcredem  tranflatum  ellet,quam  dcFui ;dus hab*iillet,quod  iuf  is 
rggula:  no  patiutur>ncc  confequenicrad  huc  cafum  pcrtinerc  pocdi  oratJo 
Scucrj  De  prx<ijisniinoru  linc  decrecoFno  alienadis  ,qu4coi.ltat  niihaber^y 
lcKuintundo.,qui  velpupiUo,  vclqucdidc  cll,eiuspatpi  fuctiLpignoratus, 
nill  eo  demu  calii  quo  tci  pignoratar  dominiu  la  Itierit  a  defur.do ,  aut  a  tu- 
Core  pupilh  noinme  mipetratu  d./jnagis puto  ^.^.ftfttndns  pupt/Lo pignorains^. 
t/ijtt  D.de  reb»eof.^fu/>  ttite/.Ncc  qiiod  is  fui  dus  te  vcra  Scmpronjotradi 
tus  fuerac,ad  rc  tacit.No  crtim  ibla  nudaque  trad«io  dominiu  tras^rt  b  txa- 
dcdi  caufa  nulla  lit,qua  rec aliqua  rubeflc  fufluiirvii  no  riciulla  &  lct;JDma, 
id  eft,qux lurc  nollro  habilis  exiltimetur  ad  doiriniu  tiansfcrcdum,/wiy«a 
nuda^^UD.de  acfu.rerdom.^.  d ./i  vfusfr.pct.  quahs  ;^cuIdubio  elt  caufa  em- 
puonis  vcnr  &  lultae  /.ex  empto.u  d  .de  aE/.tmpt.  P.gnoris  no  ncy/.ptj^nort  ij.* 
D.^/rTj/if^^.ExquofacilceUintcIhgcrequam  patu  aptc obiiceiec  aducrfa- 
riusquod  lupia  diximus  mancrc  adiond  pupillo  lucegia  quoties  pr^dij  ven- 
diao  pcr  tutoic  faiSta  elUine  decrctocx  d./.i.(^  dJjnagts  pMto.^.pen.de  rc/?, 
/^.ld.n.tu  veiedicitur  cupupjllansfundusdilkradusfuit:  Fundusauccpu 
piiiari5Vi>adjx.mus,hiccllen6p6t,qui  nuquafuitin  dominio  pirpilli.  Fa- 
tcorfufliccrcvt  licquaiipupilktisad  hoc  vt  ii6  magis  hncdccietodiltrahi 
pofliLqua  li  ciret  pupillaris,vt  putali  eum  piipilh  patcr  au'  tutor  emeratbo- 
na  lide  qualicfletvendjtoris,cutamcrevera  ^11«  v\\tvvi%.d./.magtsputo.%.\. 
Na&.piohuiurmodi  hindo  publdana  habcrc  pupilius  poHec  auuerUiso- 
mneyptxtcrqua  aducrrus  dominu ,  caqni  li  laeHec  vrucaptus/.i.c^rw./j/.D. 
deptsb/tctn  reman.^.namijMe.I  fr5itt.de  oElScd  nego  pupillarc  aut  quafl  pupil 
larcdujdebere  cu  quepupjlii  pacer  fub  emptionjrtitulo  f\€Lo6c  rimuiato 
rcucua  in  pignus  accepcrit,dc  quo  rctrouecledo,nec  agi  pocelt,cu  rctroucdi- 
tio  fupponac  prcTcedcte  adionc/ed  de  pignoris  taiu  lure  Iuedu,quod  ne  fic- 
nquadocunq>poflit,falte  ad  irigelimu  vlq;  annu,ncmo  vnquadubitauit,*/. 
l.ptgmrt;vhi  bafc&  ahj  traaat.Atqui^inquies^padtu  interceflitdc  retroucn- 
dcdo  vt  appareac  ncccHarJi  forc  recroufidicionfc,&:  qd  eft  artecedcns,crfifla- 
tu fliille domimu  i  vedicore  in  em^toriyarg./ut/^empttone^^.D.de pa£/.h^o 
vcr6  corecucionenegocupaduipsu  dc  retroHcdeda  litetia  limulatu,qu^p- 
pe  qd  pars  quxda  iit  vaditionis,qua:  ipfa  ,  vt diximus,tota  eft  fimulau.  Imb 
velobhoc  maximc  fimulatu  videri  dcbct  padilhocderetrouededo,quod 
in  caufa  prxcipu^  fic,  vt  vendjtionc  dicamiislimulail-  nec.n.fola  m(;dicitas 
prcuj  iic^tiajncradicofuetudine  accedctcinduceret  lim«lation!spr<jfum- 
ptjone  li  padu  de  rctronedendonullu  imercefliflct.  Phjiofophoru  aute  ca- 
ciiohcuillud  cftjnccpradcntib.iplisinoognitG ^pterquod  vnun-quodq-,  la- 
le  clU^  iliaJ  elfcmagis  tale,  Queadmodri  nec  qu:fquii  dubitat  qum  plus  va 
le«  feiiip  qd  agitur,qua qd  flmu lat^  concipit ,  vt  elt  in  rtthr.  C.paruq;  i)dcft 
luppolititiu  nom6  cmpaonis  li  re  vcra  pignus  coirahatur ,  /.emptionei,.t/ljtt 
•  '     Yy.  iij 
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/.yf#x^rm0(S.c.y/rer.r«r.lriftabisforcalIe,necetIanum  (uiile decrecum  io<ii- 
cis,&: pleninimaro cmfx cognicionem ^dhibeci debuiiG:  antequam hic fun 
dus  a  tucricerecrouenderecur ,  vel  ob  hoc  ipfum  vc  fdri  podec  an  contra£his 
empcionis  )n  Sempronii  perfona  verus  fuilIoc,an  nmulicus.Sediam  fupra  di- 
ximiisinquarcu  huiusE>ecad.error£,nihii  id  commuue  habere  cum  decre- 
co  quod  ex  ovacione  Seueii  exigiciir  ad  pccdiamnioiu  vcihcer  dillrahenda. 
liieo  nanu]ue  vcrfaturmccrpoUt>oilliusdecreci,&cau& cogmcio,  vc fcia- 
cur,an  vigeac  ^s  alienu^uius  exibluendi  nece/Scace,candc  e6  veniendu  lic  vc 
pracdiuni  diltrahi oporccac  dJ.PMgts pHto.§.non pafi$m,Cxtetilm  ii  pr^dium 
nec]'>  reuera  pupiliare  fait,  neque  quaii  papillare,fuifiac  quandoc umque  co- 
gnofci&apparere  de  limulacione  jquianoex  eodemiim  c^poreincipicem- 
pcioelle  limulaca,quo  limulac:apronunciacur,ied  per  (encencii  quandcKU- 
quc  iecucam  ,qualis  ab  imcio  iueric  emptio,dcclaracur:ac  promdenihilell 
quod  obllec  quominus ab  inicio ccia  linc  decreco  fadka valueric  (cniper ven- 
dicio eius  prxdij  quod  nui^qua  fiieric  pupillace.  Accedebac  m  propK)lica  fpc- 
cie,qu6d  eciamli  empcio  ilia  limuiaca  116  fuillet^id  ei^  quamuis  neque  pactu 
iie  reu'ou£dendo,nequc  kcnerandi  cofuecudo  inceruemilec ,  camcn  ex  enor- 
inifnmaiiialf  lione  qux  iaiti  precij  non  mcxlo  bellem  fed  eciam  dodrancem 
cxcedebac  nullaprorfus&:  iniuUa  vidcri  debcbac  vendicio^quaiiquarconci- 
tieret  dolum  in  re  ipia  Jolo  ex  propo(icoc6parandum,iuxca  caintcrprecu  re- 
cepciffima  iencencjarr  qua;  cradi  folec  aJ  /.^ ifuu cum  aliter  ^6.de  veri/.obl.SiC 
qiia  Senacus  nollri  dccrecis innumeris conhrmaca  fuiile  cerciilimum  ei\.Sic 
enim  vuigo  exil^imanc,ev  cauia  huius  doli  qui  in  re  ip(a  ellc  credicur ,  nd  fo- 
lumrefcindendielIevendicton6,fed  pro  nuila  prorfus  habcndaredudo  ti- 
culo  ad  nd  cicul(i,ade6  vt  ad  truduu  omniu  qaali  nuilo  iuce  perceptorum  re- 
Ibcutionem  codemnari  empcnr^  debere  116  dubicenc ,  falua  ei  viiiraiu  quin- 
cundum  proraca  (oluciprccij  vrl  pecicionevel  impucacione.Acqui  cxvendi 
tjone  nulla  dominiii  non  cransfertur  d.l.nHn^uam  nMi^4,quonia  enipcioquar 
nnilaell,ctnptionisiiomen  nomerecur  l.CHm  vir.^i.D.de  vfHcap.l.eumlex 
^i.D.defdesu/i.  vnde  illud  eitquod  neque  iauJimium  ex  ea  vllum  det>Cp 
cur,cumiauiimiiobligacioinducacur  ex  cransiacione  illa  dominn  qua;  fit 
peralienacionem «o/.c.^^riiiir.^wpy.necnilidepollcflionc  incer  no- 
iiros  hoc  cafu  cnncroueri»  iolec  quainquia  fa6b  magis  cil,quam  luns ,  Buu 
iius  ei^etiam  cx  nuilocotradtu  cransferri  in  accipience,dequo  noHri  tra^it 
ad Li  §./ivtr.vxm  D.deac^.poJfVctum igicur  ell  hoc  cafununquam  compc- 
ciiile  Sempronio  vindicacioncm  ,  nec  proinde  ipiius  heredi compecere  poiie 
Qui  vciqueplus  iucishabcieexcaufaiicrediuna  nec pocd\  ncc  debet ,  cum 
kiccedac  in  vitia  defan£ti,ecia  ignoraus,i.rKm  her9t11.De  dtuerf.temp.pftfcr, 
acniulc6magisipli  nocere  debeacvicium  cx>ntra&us,quod  no  cancum  con- 
irahenci$  peifoi  am  afhcit,fed  ipfumeciacontradtu.Obilabacquoque  vindi 
canci  .idueri'arjo,vc  fahem  dolicxccpcioneiepelli  deberec,quamuis  iinede- 
cretaad.eoque  li''ecaula  fundus  pupiilaciscontra  leges  diilra^Vus  proponerc 
lur,quodpreci!  rdlitucionem  nulla  omnino aiferebac,ci\m  tamen  no  mcxJb 
aliqua  ex  parce,(ed  cotu  eciain  pretiu  in  rem  pupiili  verfum  eile  probarecur  d 
LfifundHS  i^.j.t^Ham.jua  aute.D.de  reh.eor.tfHtfuh  ttae/.vbi  cxcepcionis  huius 
concedendae  racionema?qu.AimaPaulusillamadiertqu6d:iion  iic  pcimit- 
tendu  pup  llo  vt  lucrucapceccxalienodamno.Piusdiceba  ,camcrh  emptio* 
ilia  nccj;  iimulaca  ncqj  pror fus  nulla  fuiilec,tamc  Isriionis cam  immodicx  c&c 
^ufiiturumiilufuilicvccedimcnuaus  c]uod  cx  couciitionc  tcmpotaleeiac 
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conclunimq-,cnennio,pcrpctuu ficri  debuilTethadcnus faltcm  vtin  tiigea- 
mu  vrq>annumextendcretur.N4&  hxc  recepu/Iima  rolUoru  cradjtjo  ella 
Senatu  quoq-,  noftro  fjcpiiisac fepitis adprobaca,qua  &i  Paiil.Curja:  placuiP 
femaxime  m  contraaibus  fufpcdis  refert  And.Tjraq.<i^rrrr.fo«^;7/.$i.i.^/.i. 
w«.j).rcferensctia,piobanrq,Batth.  Challin.qui  in  Cori/i,et.Bt4rgitnd,\LQ,icii- 
pht  T/.  De  retes  vendues  k  r'achapt.§.i  xo/.^.n.u.itciv\{.\>m  Tt.de  retrasti.  $.10. 
in  verbo afmt  dt*'t^ence,$nfi.vtm hoc  faltem^inquit  Tiraq.rationc  quaiidam 
habeamus  opinionis  illotu,qui  ex  modicicate  picui  &  padlo  de  rettoucndeii- 
do rcpiobant conCradum.Saus.n.fupcrquc fauemus cmptorj,li  dicamus,  er 
his  duobus  non  rcprobari  quidem  contradu.fed  tamen  rcfcindi,vt  jIIc  ioqui 
tur,rcftttato  quandocunq',pretio  fuie  vlla  frudkuum  dedudioncEt  ver6  paru 
inccreftemptorisan  tmpuo  refcindatur  excaufacnornus  ficimmodicacix- 
iioms,bcneficio  /.i  C.dere/and.ved.zn  pouiis  redimendi  iusalioqui  tcporalc 
pcrpetuetur,cum  vtroqs  cafuide  euenjat,vcrcs  cmptorjautferacur  ,6c  pietJu 
cireftKuatur,  nif»  quodtauorabilior  Sc  expcdiuorvidetur rauo  illa  peipe- 
cuiJi  ians  ad  redunenducompctcus,pcr  qua  fc.vcnditJo  lota  co(cruatur  iBr 
tegra,cuius  rcfallio  non  potell  efle  non  odiofa:quauis  Tiraqrefcindi  eam  ^ 
■cat  hoc  ipfo  qu6d  iustodimendi  perpetuatur  cotra  quam  i\i  vcndcndo  coue- 
niirct.Ergoquemadmodu  firetroueditio  fadtacllec  iiitra  tr;eiuiiu  quod  ven- 
ditionis  legc  fucrat  prxihtutum,dubitari  no  pol]ct,quin  iicerec  tutori  ftindu 
illum  quantumlibet  pupiHatc  reuou6dere  etia  fine  decreto  quia  hic  cafusex 
eoru  numero  eft  in  qujous  decrtto  nuiloeft  o^pwsJ.i.C.^uMd.decr.opus  m  ef. 
Ita  ^fatcri  cogimur  nullu  hic  fiiJirc  neccffarium  decretujion  magis,quam  ii 
pupillus  ipfe veliethncdeaeto  fundum  reddere  que  pater  ftipuianti  Ipopon 
<lil]et,autinconfuitopr^torej)cragetec<jicraveditionis,quapater  fccilletti. 
LmMgts pttto  y^.ftpuptllHs.& /e^.de  reb.eor.tjutfub  /«/f/.Nam  U  quis  tentare  vc 
Jitdebuinepra:cedcredeclaiatoria,vt  pragmaua  ioquuntur,de  perpetuan- 
<loiureredim6di,antequam  tutot  id  properpetuo  aut  perpetuaco  habere  po- 
cuiftct,is  pcoculdubioerrauetit.Si.n.tutor  libiconfcius  (it,&iuris&:  fad».j. 
Ci  li  enormem  &  immodica  ijefjoDC  ellc  fciat  vt  ui  dubiu  eam  reuocarc  non 
poffitjfaateuamcxperitiorum  conlilio  icaiudican  a  Senacn  foiitum  cllc,  vt 
eacauCi  rcdimcndi  lusfiat  perpc^uum.aut  vtaduerfusdamnum,quod  ex  la- 
pfu  tf  pons  conugit,re(btutio  in  mtegrum  dari  poffit  -i  qui  abfuit  Reip.cau- 
fa, U.6C  tot.tt.ex  )futb.cMif.mAtor.  Rogo cut  iniufta  pupiili  nomine  lite  fufci- 
percA'  inanibus  fumpubus  pupillum  diuexaii  patiatur.?  Ncque.n.boni  fi- 
demetiaextraiudicium  agnofcere  tutoi  prohibetur  /.fttf>/iw/«/or»?.$/f«i 
aute.shi  cft  tcxuis  perclegans.Du^^  admtn.tutor.  Prjcfertim  vero  fi^  cx  licis  e- 
uencu  maius  danum  pupillo  nmcre  debuif.quod  hic  euenit.  Na  fi  hoc  cafu 
pupillusfententia  iuiasexpcaaret>haud  dubic  probata  tacnormi  la:lionc 
condcnanduscfletnontantiimadretrouendiuone  facierd5,fed  ctii  ad  fru 
aus  omnes  quos  &  ipfe  &  pater  emspercepiflct  aut  perciperc  potuilfet.qua- 
fi  nuiio  iure  perceptos  omnimodo  reftitucndos,aut,quod  cfteau  idfi  fiituru 
crat,in  fotte  imputandos,atque  itaeueniret  vtpro  centu  aureis,quos  Sem- 
proniusTicionumetaflcc  no  nili  quinquaginta  popillo  reftituercntur,qui 
exfundoiUo  per  decennium  uicegtura  cencuni  auieorum  h  uausiicrce- 
piirciauxca  eam  fentcntiam  quamCca  pragmacicis  jndudtam  ,&ino:ibu- 
jialibusreceptamelle  diximus  Decade  ^.Error.c^.     Ncqueenim  eftquod 
quis  nugecut  ,pupillum  fuccur  iciiuum  eife  piopcer  xtatem  vt  cum  eo  miuvis 
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agacat  nc  cogciidus  Utpati  rcllitucionem  illam  ^u&uum  auc  impuiationl 
Nam c  im  hxcliuereititucio,tiue  impucatio  ptoficifcacuc  cx  vitioconcra- 
ftas ,  ciii  doliis  defuncti  liue  yctus ,  ime  prxfumptus ,  liue  ex  propofico,  liuc 
iiireipla,cauiain  dedenc ,  vt  coniia  pragmaticos  cx  ipiorum  piagmatico- 
cum  craditiouibusdifpucctnus  ,qaisadinjccac  tieri  poii*c,vc  pupiUiaecas& 
fiuior  aualitaccm  comndttf  imiiMicttf  .Non  magttvaque  auSun  vt  alceciiis 
oiiuflibec  hoDdis  ignoraiio  vioa  dcfiin6iqclml^i,iL  mmJnnttuDjlt 
^iuttrfjtmptffriifinff,  Imque  ncganiiaopoieifcquinpapilUnegaiiiwivo- 
liter  gelledt  macet ,  tfm  Inndum  Imic  imht  letsgteididitcodim  fieiio 
<quod  pacer  pupiili  numcraacfac ,  ccntum  aareo|:uin ,  nulia  fniil^uum  auc  re- 
ft;tucione aucimpatacione  diminutb.  Et  vcrbquid  intercltanredmiendi 
ius  pcipctuum  tuerit  cx  conucntionc ,  an  cx  legis  potcftatc ,  vt  maccr  ,  qux 
rccrouendid  t  maxiinc  bono  iUo  conlilio ,  vt  a  hutluum  rcltitucione  vel  im- 
pucatione  p.iuiilum  iaum  Uberakcc  ,uihii  contra  hiij  vulitatcm  ,  tniui  e- 
ti^  concia  tcgct  feoid»  vidii|af}  ;   Hiiicaai&m  i^Bni  etiam  pocerac, 

tetacrizncmfoilTcc.Dropiece^  quiiiivieqi^  imiifiiiiiiWlltfh  iiMiice ,  ofr 
^^fural&C^tiequeibi^iiie  iimenttrinmiie6ift>i  im  imii^w  facifdcdiftt 
NamecianifreaoaMiiamaXimi  veia  fuiilenc  qial-eKftAo-potiusfaira  pro- 

babancur,mihi tamcnnoccrc minime  debuiflcnt,  quia  quo3dicj  folcc,n6 
■pollc  tucorc  adminilhare  ,  aac  iii  re  pupiili  qmcqua  faccrc  priulquam  ca 
omnia  peregenc  quar  ad  cutelam  rite  fufcipicndam  pcruncnt  >  nili  li  quid  (it 
quod dilationcm  ncc  modicam  cxpe^repoilic  ,vt  Vip.iccibicin  I.fHtor.^m 
inM^frmMj,D'dtMdn»rt^.drpert4JM0rMxnc  iociliion  liabec  ci^inp»* 

t6tqikzmS<>et.fMil^,6%jH  jkjj^  9Wi^.ii4.Aufe:r.ad  Dttif.Cf/itlLThikii 

<>x.Gui^;Pap.^Wif/?.33o.  •  Idifoiqueellcciamii  nuliampiipiUusexcocacoda 
fado  lucrum  fcntiat,dum  nc  quid  aiiud  tucor  fccerit ,  quamquod  vt veliur 
uitus  facerccx  iunsrationccogi  pocuilTet.  Quid  enim  eftquod  huictuto. 
ri  pofJis  imputarc  ,  aut  in  quo  pupilluslafuscllcvidcatur?  Namctfi  pupi^ 
lus  ipic  non  foluni  fmc  prartorc ,  icd  ctiam  line  lutore quid  fcciilcc  in  cxecu- 
tioneni  concradi^us  patcrni ,  &  quod  pacer  ip(e  ii  viucrcc  facerc  debccet ,  non 
e6mini)sex6£buioceiieiocar  4JjiuiispMto.^.fi pHp$UHS(^/tif,Dt  rei.eer, 
^tfnb  iifi#/.Sed  neque  verom  aft  matil,c^  ce^iamcncotocnxdata  ik^oo» 
fitmacibnevlla  ilidigere  qua  nec  aliaacacor  vIlm9qiiiiiiod6  benenci&ni» 
dataseflet,indf  getec ,  veprobautthas  ih  'Z>«r4i^.)i  Afw.^ft&acaecficMor 
.  fecenetur  jcdmhabeat  pro  {eiudicilttibd^ndi ,  quod  dccrea  Mca0c!o6» 
'  efl&  poteft  t.tef»menro  \j.D.de  teJfafh.tute/.§,  i . /nlht  Je  fatt/M.  mter.  Neqoe 
rurfum  corriuir  mater  iuliurardum  illud  intctpon^rc  ,dequo  luftinianus 
in  NoHe'l.  ii  j.De  hered.ah  trttefi.i  entent  rrfp.^.incip.  tx  his autem  , quoniam 
ca  (ollcnnitas recellic  ab  aula ,  vt  mrerpretcs  &  pragmatici  omncs  facentur. 
Cogicucfiindiuraie  vc8c  aliuscutor  qu.iibec  {erem  pup>ilibcnc6i:  cxeiui 
vtBuate  adlninjftracanibijed  non  fiiciclUaomtfliovc-i  Miid  9c  vciister  ad^ 
BiftjWlMaetit^obgiMm  ^qM  tum' 

iucani^Ml^  ^CMfk^UMiiep  qoi  iocat  ftf  fy^kxnm^  •  laiiait« 

fJ|ii|ilftemcoit&f<«^^  dcbcnc ,  nec  pdib^ilicqMUii  aour 

|ecc'>mdoloialiiei](i  mcraeos/araci^poflic  d^/4art^,caiiwn  q|K,iioa%p 


Diqitized  bv  Coo<^le 


D^CAD.  XXV.   ERROR  X. 

cit,remouendi]sexca  caLifa  pocitlseft  tanquam  fufpedus  ,quam  vt  rcrchidi 
dcbeanc  caomiuaqua:  circapupiUi  pcrfonam  auc  patrimonjum  fideJiter 
vtiliteujue  gcllctit ,  vtfnpr4tdia4  <fMt/l.iJ^3oeti\.\s  uadlat.  Tum  veto  quid 
/i  paccnnuencarii  confedioncm ,  vt  hcn  folct,  adeoque  raaonum  redditio- 
ncm  mairj  dcquaconfidcbatjremjferic?      FaWor  non  e.xeofieri  vc  nullum 
l^rorfus  inucncarmm  conficercnullafque  racicHicsrcddcic  macer  d<bcac,(cd 
tantiim  vta  rcrupiiJofaredaitioncliberaca  mcelligatur,li  nonprarcciea  ma- 
<ri  lcg.uum  lic  quicquid  cx  tuccJjc  caufa  dcberc  ^otcut  I.tta Mktem  j  .^.ImJu^- 
nHJ^aU.uL^Mtdd  dectdcrtj.D,eod.I.fi <fMts  ^.I.Aurelio  :,o.^,i.LAMrehHs  28.§. 
Titius  D.de  Ither.legAt.  Scd  tamen  dico  in  iioc  cafu  macrem  quae  pacris  vo- 
Juiitatem  &  iudiaum  fecuta  fic ,  non  ob  id  miniis  cucriccm  fuille  videri  de- 
berc qu6d  inuencarium  nuJJum  feceric.  Quaqiiam  111  ea  fpecie  de qu-i  tra- 
nus pcopo.icbatur  macer defunc^omarico iudicem  adiille  ,6c  nairato 
pcr  fupplicem  libellum  celUmcnto  quo  pater  matriparcuoquchmul,  vc  di- 
atimus ,  cucelam  mandaucracpctiille  vtdum  pacrui  in  alia  pmuincia  degen- 
tisredicus  expcdabatur  ,inuencarium  ccmfcriberccur  ,  nc quid  libj  pollet 
imputariA' impctrato  incam  remiudias  refpynfo  inuentariiun  illud  fieri 
curauerat.Djinque  fuAciebat  qvibd  raatiti  telkamcntp  tutrix  communium 
Jiberorumefed^afupremamdctun(S^i  voluntacem  precibus  iudici  oblatisa- 
enoai(Iet,omniaq;  tanquam  tutrixgcflillcr,ex  bona  fidc  pupiIIoriu»quc  vti- 
litatc,ncc  fbli\m  extra  rudiciii,  led  in  Jucico  quoque  liuc agerec  pupjllorum 
j:ominc,hu£  conuenirecur.Sola  icaq',  f  ;pcrcllc  vidcbatur  illa  quaillio ,  an  pre- 
tiij  recroaendicionisjfiue  matri,tiue  filio  ipli  {olucum  quud  in  re  eius  verdim 
non  probareiur,bene  redlcquc  folutii  viderf  oporcerec,cx  caquc  /blucioncmi 
iii  liberacio  contJg:llcc.ln  qu.i  qu^ltionc  illud  quide  Itatim  uccurrcbac  quod 
«duerfarij  objiciebant,neq\  pupillo,  ncqucminori  bcnefbluilinecucoris  aut 
curatorisautorita;e,nec  Iiberacione  exea  lolucione cocingere ,  nifi  quacenus 
iDCuplctiorpupillus  miuorvefadus  ellcproponatur  admonendt.Jnfii. 
^Mth  alien.hcetvel no  Lfitncimus 2yl.cp^itMJtotie  ij.C.de  admintfi.tMtor.Tuto 
risporrbauroricatcinip/onegoao&  a(ituincerponi  necelfeeft,/.ff^/i^<fr#  9. 
§.tutor ffatim  D.de  autor.^  confenftutor.  Lfi  tjuts  mihi  hona  x^.iMfiUm.D^de 
MCf.her.EtCi  auce  iushocdill:indbionesquafd5  recipitin  minore,  lilo.Imbcr- 
•tocredimnsaliamratioji^  conlbtuenti  eius,qui  decimuo<Skauu  ajcatisannu 
iam  cxcellcric,alia  eius  qui  non  luin  accigcric ,  vc  pra:fumendus  hic  lic  pecu- 
niam  ab  alio  acccpca  male  cofumpiille  ,  ille  cocra  vrilicer  &  inrc  fua  impen 
dille  (quxtamendiilindio  ficuci  prudentibus  omnibusfuicincognica,/ic 
ncc  vlla  habec racionc.l  in  pupiHo  cam6  gcncraliter &  indiftinclc  verii  vide- 
tur  non  pc^fle  ei  folui  line  tucoris  aucoricace,  videriq-,  perdicuro  dari  pecuniS, 
qux  pupiIIodacur,vc  pronide  cxeiufmodi  folucione  vixvllapofllc  vnquam 
liberario  contingcre,h  no  probecur  pecunia  in  rc  pupilli  verfa.Scd  re/ponde- 
bam  c6carrcre  hic  quam  pIura,qu:E  tacercnc  nc  dubicarj  polIet,quin  Iblutio 
/iuc  minori,iiue  etii  pupillofndaprodelic  milii  dcberetad  plcniflimj Iibc- 
rationfi.Prima  illa erat,&: pr^cipua  ,"quod  ego  mmori  fbluera  tanquam ma- 
cris  Iu2E  ciufdcmauc  tutricis  &:  adminiftratricis  procuracori.    Indc  namquc 
ficbac  vtpcrinde  nabcnda  eflet  folutio  illa  acfi  macri  ipll  iaCta  fuillct.  Qup 
cafli  fimaterpolleanumosfilio  impubcripcrdcndosdcdiflet  ,njhjl  tamcn 
cflet  quod  niini  irnputari  oporterct ,  fcd  matri  potiiis  qux  minor5,ade6quc 
G  voles  impubcre  mium  procucator6  conllicuUlct  ad  pecuniam  cxigendaiUi 
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Fadum  dcniquc&:  periculum  hac  in  re  niacriseft  non  pupilli  ,&con(equen 
tec  non  magis  quxrcndum  erat,an  in  rem  pupilii  verfa  ellec  pecunia ,  quaw 
fi  mater  folutionem  accepiirec.Vndeilludcciam  eft  quod  dicimus,  mmcxt 
qui  tanquamprocui  atormaioris  negocium  alienum  geflcnc ,  in quo aliquj 
Ixlio  interucnerit  ,ieftitui  ni  integrum  non  pollc  ,  quoniam  ea  rauonc  non 
minorijftd  maiori  conm  pra? tons  mentem  edi£bque  vcrba  fuccurreretur, 
cuiusdamnores  ccirura  fit,prjcterquam  vno  illo  cafu ,  fi  eiicntu  damnum  mi 
nor  palfurus  fuerit,quia  quod  prarltitcrit  feruare  ab  alio  non  poffit  ,qui  for- 
tc  non  lit  folucndo /.5.$.v//.C^  I.^.l.ckmmandatM  t^.D.tU  mmor  .Saoequi- 
demnonpofle  impubcremcor.ltitui  procuracorcm  ad  lites  tradtandas : ad 
negocia  vcr6 no tacilc  fi  obtentuneutisnihil  cumeogercrcvelitisadquera 
mjccuurprocuracor.quia  JudiciocaretiIlaaEcas,&  cactiaquae  videc,ignorat. 
Vecum  ii  isqui  cum  maioregcrcndamrcm  habcacpupillum  vcIjc  aumitic- 
re  procuratorcm,przlcrtim  ea  in  rc,in  qua  fulo  fat>o,  nudoque  tradcndiaut 
accipxndi  miiultcrio  magis  quam  cenoiudicio  opus fit , nihil e(l vuqoc 
quod  prohibcatquominus  &  procuratorelle  adncgotia&  folutioncmac- 
cipcrc pofuL , ciirquc pociiis quodciimputeturqui  pupillo  mandatumdc- 
dii,quam  ci  qui  pupdlum  procuratoremadmifit,incamc)ue  rS  apcrtifllmus 
&accommodatifTimiistcxtuseft  in  d.^  vlt.L^.De  minor.mn&J.i.^  ptif»^*'' 
\yX>.de  acifutr.pojjelf.  Acqui  conftat  folutionem  tutori  tadkam  pupmi  nomi- 
ncparerefolucntilibcrationem  ,&  quidem  omnimodo  ,id  elViucp^tunia 
illainrem  pupilli  verfafit,fiue  non,&  ip(b  iurc,vt  aitPauUn/.LKaK/^^-f* 
tHteU,de admin.(fr veric.tHtor.^^cc^xxt cnim malc cotitrahiturcum  tuloribus, 
etiamfi  non  linc  foluendo,  inquft  Vlpianus  in  /.4.  in fin.de  eut^.l.ckm  flftti^ 
I2.%\.\>.de  admin.tutor.  (^d.n.diuinaic  poffic  is  qui  concrahic  bona  fidc  ca 
Xntoic!' /.apud  CeJfum  ^.§.tUa  ettam  futfho  i^.D.de  doh  mal.excep.  Auccut 
dcbcac  curiofuscllc  velanx'us  qua  in  rfi  cucor  accepcam  pcciuiiific  impcn- 
f[xu\s^arg.I.do/i  e.xceptto \<}.§.v/t. D  de  nouat.    Curiofus  &  anxius  is  lantum 
€lledebec,qui  contrahit  cum  perfona  fufpe6ta,vt  puta  cum  mulicre  quiTat 
.lut  fcirc  deoec  non  poilc  itn  conttahcrc  ,jvt  alicnain  fe  fufpiciat  obligationS 
Lvir.vxoriiy.tfJ  fine princ.V).ad  S.C.f^eU.  At  Ciitotis  perfonafufpcdanum- 
quacfle  poccftci  qui  cum  pup.llo  aliquid  gerendu  habet,im6  nec  eius  (\^ 
protutoregcrat.Sufficitcmmvcrem  adminiftrec  d.§.tlU  f/M»,eandemqo' 
fidc&  diligentiam  prxftet  qua  tucorvcrus  priftarec,vt  Potnpon.loquitur 
ml peh.D.  deeotjut  pro  tutorS>K^m  ampljus.etiamfi  falfocuiorifai^alola- 
tio  lit,adhuc  id^  c(rc,pcrindcque  liberationcm  cotingere ,  co  nimirum  caju 
quoilliipfifalfocuiorinonalij  obligatus  debjtor  fuit.  Aftl.Z)^«y^i47  Q"" 
gercbat  ex  Bat.in  l.filuuXL.de paB.S>i  in  l.eu  fui    \.nu.i.de  verh  oh/.C^ **^' 
r^inpropofita  fpecie  Sempronii  filium,n6  pupiliu)m,fed;puberi ,  Hc^^  "^' 
norcm  foluuonis  tcpore  ftjifte contenderem  ,apparcbatininris  dubiiai^aun 
cllcdc folutionis potcftatc,maximc  qubdiunurandu  intcrucniiltrt ^'.""f^ 
^«.«;>r/f///^o.Conltatcnimcxciufmodi  mrciurandono  folum  obliganpo^ 
rc,qui  iurauit,(ed  ctia  confirmari  vahdiimquc  fieri  contradum  qui 
proptet  Icgis  ptohibitionc  ipfo  iure  nullus  e(^cx.,vu/i.ylHt.facram€f^ pubtf*' 
c  .jtaduer/.vend.H:iCten\is  lalt6  vc  citra  auxiliu  reftitutionis  in  integrum au 


proptet  Icgis  ptohibitionc  ipfo  iure  nullus  c^XcK.^vu/g.ylHt.facrartiita pH' 
c  .jtaduerf.vend.HaCienus  lalt6  vc  citra  auxiliu  reftitutionis  in  integrum 
n no dcbcret,quantacumq>lx(io  intcrueniltct.Porrb  ciuarftjo  ilIa,*"P'^^^ 
in  rfi  mitioris  veriu  cllct  nccne,ad  Lrlionis  probidx  vcl  cxcludend*  cau 
duntaxat  pertincbat,non  ad  contradtus  vafiditatcm  atic  nuUitatem  jnd'^ 
dajp.  lde;iimeft quodimcrpretcs  tii^-ntidl.fn^idtorum.Q^^f^*^^ 
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iu  venditionc  rcrum  minorw  ahquando  l»iion6  nucruen irc  in  co  ipfo  qu6d 
txw noc  vcndi Jerj t  rem  quam  vcndeic  non  expcdicbat  j  aliquando  in  co  quod 
prctium  malc  conrumpfecit.Ergo  adillum  calum  pcrcinet  eaqu^ftio  quo 
dc  iuc«  in  intcgtum  reftitutionis  agi  oporteatiqua:  tamcn  cum  nulialnc  pe- 
tica  c(lcc,ncque  veto  pcti  poflet ,  «^uia,vc  diximus ,  minor  pro  matrc  majore 
contraxcracnihilaliuddjcendumlupercratjnifi  vt  vindicanti  muioriraiic 
doli  cxccptio  obiici  dcbcret.  Numquam  cnim  prxfamptio  ert  pio  minorc, 

c]u6d  pecuniam  acccptam  perdideric  ad  cransicreiidam  III  adueriarium  pio- 
bationcm  vtdisin  miuorisreiu  verfionis  ,niii  cum  folutio  fa(5la  cftminori 
cx  caufa contradtus inutilis  &:  legibus  improbati, /.;>4/ri  17.$ fipecHntam  ^ 
/Jy.  D.de  nunor.Hk  autem  folutio  benc  rcdcque  Fada  fucrat/alccm  ob  accc 
dencem  inccrucnicntis  mriliurandi  autoritatcm.Nam  li  lufiurandum  in  ven- 
dicionc  adhibitu  confirmat  veiiditioncm,quant6  magis  confiiraabit  foiutio- 
nis  perceptjoncm?  Minori  liquidem  prohibicum  elt  oiationcSeuerii<c  Se- 
^natuILonruJto  quod  ad  eam  faclum  cft  ne  prxdia  fua  diftrahat,ne  vcro  folu- 
ticMicn  accipiac.prohibitum  noncft.Idque  verum  eft  admiHb  etiam  co  quod 
aducrfarius  mcus  vindicandi  fundi  i  tucricc  rctrouenditi  jus  habcrci.Qui- 

2pain  nccficri  poterat  ,vtvindicandi  lusci  rupcrelTct  qui  prctium  acccpillct 
ubic*5ba  iurataque  pa<Slionc  dc  non  petcr,do  cilm  ipUm  quoquc  vcnditio-  ' 
nem  ratam  habuiire  viderecur ,  non  fetus  ac fi  lile  ip/e  cu  iuiciurando  vendi-  , 
dillet.lliud  cnim  conftatcu,qui  rei  fuo:  ab  alio  vcnditas^rcciu  pctic,Iicct  ti. 
qua  procuracor  vcndicor is ,  hoc ipfo  ratam  habcre  vendition^,ncc ca  poftca 
inipugnare poHc  LferuHm  Tuij  ^^.vht  BArt.notut.D.mAndat.  Quid  crgo  in- 
Jtcreft,an  iuliuratidum  in  apocha  &:acccpti  prctij  protelTioneadhibicu /it, 
an  in  ipfa  vcnditione?  Na  h  non  cauiliamur,an  non  magis  pcciurus  cft  qui 
Vi"<i:t^c  remcuius  prccium  accepic.qd  numquS  pccicuium  fe  promifciac, 
<juamuprctJumDcteret?Maiorc  cnim  facic  iniuria  cmpcorj,qui  mallecvti- 
quebisprcciumloluercquam  folucoia  prcciopKrterca  rccarerc,  atqiita  & 
r$  &:  prctium  amittcrc.   Rurfum  nihil  vccac  vcndicioncm  prardij  pupiliaiis 

guzabinitiomalcfada  ficob  omillam  dccrcti  (bilcnnjcatc,poftca  rata  ha- 
eri  a  maiorc  atq',  ica  iricnocabilicei  confirmari  tot.tit.Q  fi maufr.fii6l.rAt.har 
^uer.Et  tit.fi mator.fu^lHS  aiten.fne  decret.fa£l.rat.hAk Acccdebzt^qubd  acce^ 
pti  prctij  rcftjcucio:icm  nulla  minorhic  oflTcrcbac,nc  procaquidi  partcqu^ 
in  rcm  cius  vci  fa  pcobarctur  Diccs,n6  elle  cogendum  minoicm  proprio  no- 
minevindicatcm,vc  eapecunid  rcftituat,qua  non  proprio  Icd  procuratorio 
numinc  acceperit.ReIp6deo,imo  vct6  cogedu  cllc  no  foium  q>  prctiu  acc»- 
picndo  v6dicione  ipfam,vt  ia  didu  eft,raca  feccric(qux  rcs  cCi  obiigac  ad  lila 
omnia  jd  qu?  obligac*  ellct  li  ipfc  vcdidifTcr,  qaracihabiciofacic&:  cufticuJt; 
eius  nc^ouuj/ .fi pHp*//t  G.^.uem  fHAr$tur.cf.D.de  »*g-gffl-jCed  etii  ^a  no  e»- 
tcanei  ^curator  fuerat,fcd  macris  ciufdemq^tucricis  ,&  adminiftratjcis,qu^ 
fi  ipfaprctiu  acccpiirct,fiiiu  vt  c)>  fiuc  impuber6,fiuc  pubercm,  fed  minorcm 
«bjigallet  ad  prccij  rcfticucionein  incafum  pctica?  ininccgrum  rcllicucio- 
ni$.quia  matcr  quae  filij  cuceiam  auc  curam  gcrit,  pcifonam  ipfiusfuftinct 
ac  reprjeienutjPcrindcqj  ab  ipfo  minorc  gcftum  vidcri  debct  quod  a  matre 
auc ati alio  quolibcc matris  r omine  geft um  cft,atquc  ^  matrc  ipfa,quod  cius  * 
nominc  filius  minor  tanquam  procuracor  feceric.Ec,vt  dicam  apcrtius,cad6 


"  —  ~    ~  1_  _     —   _  _       _  _  -  _  —  T       -  V  <~  -  ■™  -  aav  •  •  M  t 

pciocecaTu.cuciiuxonualiicuc  cum  minore^ucpoiHcille  vnquiiiilmtegruui 


Google 


7o8         ANT.  rABRl  DE  ERROR.  PRAGMAT.  ^ 
relb'tui,nec  lila?(io,vt  ciixi>qaantacuqueinteruenerit,(i  modo  indcmintatent ' 
confequi  poflitab  eocilius  tiient  procurator  ,qui  tamen  h  proprio  nomme 
prccfente  curatore  etiam  cum  iureiurando  vendidillet  ,niiulomuiusrdliru©^, 
recur  ,cciamil  macer  quam  maxime  foluendo  etfec  lx.vU4jr  f^^c^fi  int.vd 
oirwUwrmiffKiReplicabiitMinocem  qui  ciicaceccni  habearoomparari  pupii*' 
lo  ex  tfi  cunumiki,CMiM  megr.reftii.wibmMai^  miiHMtf  liocipfi><|Qo^ 
ietiitcicisittxpcocuratorem  didCyiacen  (equodammoddpiipilliim  ^nec  pcd' 
indeexiurdttraiido  iiio  efficadixr  obligari>cdiii  Hoiui  Ftidericicoriftttiijf 
tioadpubecamdiintaxat,noiieciam  adimpubenun  peitineat  (aaatnentaT 
Scd  iain  probaui  non  aliam  rationcm  e(Tc  pupilli,quam  minoris  cuiuflibcfi 
adcoque  maiorjsciim  contrahit  tanquam  procurator  ,vtnimifum  nulloca* 
fu  refticiii  poffit ,  fi  non efledu  ipfo  damnum  lenfurus  llt ,  licct iuluirandum 
Huilum  interucnerit  cx  d, L^,i.vlt.ckm  Lfe^.bc  L  citm  mamUrH. ij.rx.  eie  msnar, 
Deindepragmaticorum  noftrorum  ercofillee(l,qu6d  puianc,  minorem 
qni  habec  cncacovem  vique  ade6  cpmparandBiin  pupi  llo  ,vt  non  tnagf  s  ci  iii*^ 
«eiiirandoproprioobligetur ,  quam  fi  icaera  pupiUus  proporeretnar  ,iqi]eMr 
nosrcfucauimnsZ>rr44.^.£iT.9.Nooenimqu^  curacorem  habec,faciteiF 
pUpillfl,ied  tancto  vc  popiUb  cGpar  ccur ,  St  qoidcm  in  qikibuiiiil^  <ift  in 
Iienacione  rerum  (uarum  de  qua  in  d.Lfi  atraterem  non  ctiam  in  otrnfliBS^Tl^ 
cx  co  conltat  qtro  i  puberes  tatnctfi  curatores  habeac  iine  curatonbus  fuis  rc- 
dVc  obligai  tur  ,/.^^frf/ioi.D? t/^^^.o^y/^tfr.lmpubcresvero  /inctutorjhus 
non  iceni  LQbltgari.^X>.de 4Uttar.tHtor.<<^\h<\  (iruiluni  obiicias  ,  matrcm  qux 
pupiili  Cuctix (tiic  deiiner^ cucricem  clle  (ilij  pubercate ,dica  matrc  cui  pacdc' 
non  (ohlili'(ibttla,(edeciam  vt  in  propo(itoadmltuftraiioo6  cotil  mandau^ 
cilSiei^  quoqVtnftdiidevideripoft  finicatn  pupilhir6cuf6  mclikcim  ^« 
tilielAp^ttatreftifknonefletre^       mattrque  ib  adfniniltrctianecoiilef 
tieiicenIiopcrrcuarcrec.Nam  &in  carceris  cucoribus  omnibus  etiam  daci^ 
a  iudicead  t6poravrqucpubercacis,idein  vfuuenic,vcqaaiidia  CaCelac  cacidi 
nesnd  reddidcrurt.periculo  adminiftrationis  obnoxii  remaric  miaden? 
glcdlisA]aamdc  adininirtratis,pcrindeacli  tutores  adhucelfcnt  ,Iicctcura-' 
corcscflencqucant,etian-.fi  nuximc  velint.ld  enim  cfl  quod  Calliltr.fcrjbit 
mlAfiitcr^iu .de  admin.tutor.  ofticiu  tucorun.  curatoribujk  demum 
ofifticutisfinC aecipcre,cx  eoque  t6pore omnia  ncgoua  quac  a  tutor.bus  uii- 
ca  (unt  ad  fid6  caratotti  pertuiere :  vc  incelligamas  <]aandin  cuiacotes  nulO 
cdfticad  func,  cutoc2$&  offidfi  6c  pecicuhi  ducacr.&  cdftqaenccc.mulc^m 
gls  cx  cucorecuracor6fi^'ettni,cui  codc  ccflamento&  tute]a&  dita  vctbM 
expreflls  mandaca  fuic,aucquod  cScCtn  id^eft ,  adminifiratio  (  quovnoiSI 
minc  no  mimh  cura,quam  cutcla  cotinentur )  ciim  ncque  ntinocil^ncqilcd| 
ius  qui  tutor  fuit.interfic  an  quifi  cutor  coucniatur,  an  quafi  curator  , vtrd| 
qucadionccafdc  prxftationesidcmquc  tacitx  hypothccxptiuilcgiii  habiS 
te vt  cradanc nollri  ajl  Lf»ro  offcio  2o.C.eod.Set\  &  in  propolita  fpccic  diccbl 
n6ie(Iequa:/didtianinrAlirtn&is  vetfacilcc  pccunia necnc,  quonianode 
peduiiaaciiita  tra<bbata?ifi!^Ui(blce.toniJa  acdicorgin  dubiorefp6de- 
rf  Jrdi^diG  crcdftbtis,  nidi*Sif:  S^fytttktid^ 

euilfstlini«fcritihftiftil«^5p   

^tfan^is  Co\ uto,  in  quu  paVcifis  6t  d jffitilifis^la<fairrendfi  C(t^  _ 
cunia  minori  crcdetk  nton  cft  nctclle,  at  jnrcriC  tmprionis  foltiefe  Voftquan» 
(meris,neceacei^^uiKdegaotecPaul^^ 
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fiiirtfly.Qobclil  iu  pnra  priniiu^vendmonp  icl  obtmet  ,quato  fortius  obdnerc 
dcbct  fiJiondc  vcndi:ioi^.>s,kd  «iccttioucnditionis  pcetio  difpatetuj::'  Et(i 
■cnira  prccium  ennptionia  folucfc.  ^bi:ciiiafis  nccpilc  tii ,  tamcn  necempco- 
xi  emeic,ncv:  minori  nccclTc  ci\  \'en6tcejjtec  emcre iS.C.de  mr.deltb.  pocell- 
queimputari  ciqui  a  minorc  comparauit,  curif  minorecomparauetit  & 
cum  eo  conci axci it.   Ac  facVa  retrouendiDone  noii  iuium  imputari  non  po- 
teftvcnditori  eidimquc  rcdimenti  cur  pcctium  {blucrit,  quod  nccellanc) 
falucndum  lubnit  vticdimendiinrff  iibiioni  quxlkovti  poilet  jfed  nequc 
mii^ori  fuccenfendatii  cft  qabi  vcbdideiit  eamrem  quam  retroucndere  o- 
mnimodo  debuit ,  liucrecrouaidcniiit  «ecefhtatem  Jcgis  potcftas  induxerit, 
iiuc  arquicas  conucnDonis  qusf  dc  eaceiion  cum  ipfominorc ,  /cd  cum  eius 
pacrc  interpodta  fiicrif.quanique  cccroucndere  empcoris  heres  quilibec  e- 
uatnmaior  omnimodo  debuillecVciturenini  mijior  iureaimmuni  ,quo-  > 
desid  facic  eciahi  voicns ,  qaod  5«:  maioc  &  nniicustaccre  cogerccur:  eoquc 
caruiritum  eft  deuegandam  ciinintcgruni  reftjtutionem  H  tanquajmini^  , 
«br  reftituivelit/.f/r.C.^f  iw  inte^.re^fa.mthorj^veriim  u.i.fctendHm^^/ilf. 
*J,wtereojp::^.cumwter.Duie/ideikJf.q<aiz  vtcftiu  iuris  regula,noii  capiiiir, 
rqui  iuSpublicum  fcqaituT I.niiu/ cpn/enfmu6,§A.De tegml.mr.  Atque  in hac 
irem  cextm  omnium  accammodatdlimuscftin /.i>Tpw^>//<7  47.D.<^*  /olHt.whi 
rMarcianu"»  poiU]uam  fcriplit  ,in  pupiliociii  line  tucorisautoritateiblutum 
eft.ll  ciiijrraciuquotemporelitlocupletior,tcmpiis  quo  agitur  inipici  opor- 
tcrcjlubiicit  cxSaEiJofa,planc.inierdumqualiiocuplctiorcm  fa<!ium  intel- 
Ji  g>  pupillum,ctiamll  rcs  perietic  ante  litcm  contcftatam,jjd  ellvinqiut ,  ll  ne 
^effariam  rlbi  rem  ctnic ,  quam  neceinrtib  tlcifuoctai  cmpci±us :  naiii  hoc  i- 
•pfdi^Jic ,  q'ionon  cft  pauperior  fnfbus  ,iocuplectoreft.    .C^uo  ijjemplo  idem 
cliirKrvyin  filiofamilias  probandUm  cllevulcvt  Macedt)niAnum  ccllecllin 
neceuitriascauia;  filius  mutuam^cun  a.n  acccpeticquam  pollea.  pcrdidci- 
ric'    Sim:liccr  igiLur  dicend  jm  cft,in  propollco  locupleciorcm  intclligi  fa- 
■^umpupillumqnrrem  eam  recroucndidit,quainpacer  hviueietrctroucn- 
^kle  omnimododebcretjhoc  ip(bq3o  paupctior  iackus  noncft,ciim  necei^ 
•^ib  ven  Uderic,qnid  l  bcrjuiclc  ai)  obligationcjllarecroucndendi  ,aqua 
#iibi\  c!let  libcraciis ,  condemnari  nunc  dcberet  vtde  iuo  piarftaretquanti 
■♦Ji  ca  caufi  vcnditoris  interellcc.  Vt  taceam  qnod  iam  ftpius  repetij  locu- 
•f>letiorem  pupilliim  fa£Vum  cfle  in  co  qiioque  quod  vendiuonis  pretium 
integrtim ei refticntum  eft,fine  vlla  impucationc  fruc^iuum  quam  aliot]ui 
-nunc,&:  re  aihuc  intcgra  pati  cogctecur*  ,  Itaquc  cum  cau(a.retrouendendi 
protfus  ncceiruiafaerit,vc  probauimus  ,  xitc  negati  poflic  quin  js  qni  recro- 
uendidic  fiue  impub^sfiuepubes  ,(incmaior  iiictic,  iioc  ipfo  locuplctior  fa- 
^usfitinfpedo  tempore  rctroucndicionis ,  confequenscft  vt  quamuis  ex 
poftfaftopecuniam  perdidcrit,nihiltamen  debeat  euentus  illenoccre  venj- 
ditoriquiin  redimcndo  &  fuo  &communi  iure  vfuscft  ,eique  cum  quo 
concraxitjlucn  tantum  non  cdam  damni  occalionem  prxbuit.     Plus  dico, 
edamli  isqliirem  fuam  vendiderat  patri  pupilli  fubpatlodcreccoucndcn- 
dopoftmodum  pecuniamiUim  pupillooDCuli(lcc,falui(rcfcque,  nonmodb 
tahquam  procuracori(qui  cafusnullam  fanc  dubitationcm  admictercex (ti- 
-^rioribus  pocell)fed  etiam  tanquam  perdituro ,  iion  cb  miniis  tamen  fecu- 
rnmipfum  fore:  quianon  dcbuit  prctium  pupillo  iure  obhgationis  aqua 
libcracioucm  conlcqui  dcbeat  ,  (ed  tautijm,quod  furamopcrc  notanducft. 
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(Ipragmauci  percipeu  pocenuit|iurt  implendx:  condicionisiijuia /blutio 
du  psecij  hoc  cafu  nofiiiifi  ik:auMoille>f6CiXA  dtToM  coim  oblkado 
ver(aciirexpanetopmc!>^uiamii^  pnn^&b^a-wiSti» 
ne  a  preduiti  fibi  remctietttc^yc  -j^^rifiibe^uiib  Decadislodsii  mib^iii^ 
aimpfobacibiqoeeft»  (^cotMkioptojmpleuiiabecar,m>Q£)lte  npre 
tiiimcevetanumeracumnrj&ictrem  empcaris,auteius  quiempcoci  uaO' 
celtcritvtilicerimpeiiCim,(ed&  fi  oblacum  duntaxac  flicrit,  &peremptofc« 
rcm  {letericK]aominiisacdpetct,f Jf /Liiinfj^/ai»/ia4.D.  conjic^  demon/kJ. 
lAihto/crtlftt  ^c.D.decantr.en^t.lJniBuSiifmUtiorie  executsone%y^.vh. 
DiVerb.  ohltg,  dhtr^centu  vuUuri^.  kaquc  huge  oblatum  fuiileem- 
ptoci  preti  um  (cd  ab  emptore  reco&am.  '  ftcindc  teaebictic  empcor  ad  re« 
cfoiKiMleiidum,quariimplet»i{uncondidon«  PSi^dbti  han  wStaSim^ 
appateiet  obfignatqm  fiiiiflepietniBi»  Ttin  Lvk»I^M  itg.mmmifijpdBaek 
i6ca£ialiquo,auc  vi  maiocedeperdfcam.  Salmnihilomindscric  adiOMli* 
4icoi*i.  An  ybd  obfigpatio  hoc  c^fiiAIatiooif  tocD  fit » vt  qaidua  [putant/ 
Iwnim^.  Nequeenim  pocuit  roluf,(iiiion  erat  cui  (biutretnr :  nccptoteft  fi* 
Aiolocumh.ibcrc  in  eocafuquo  necipra  rei  vctitaslocumliabece  poilec: 
ied  quoniam  juipl^ndam  conditionem  fufficitnon  (Utcpcr  Vcnditorcm 
quommiReam  impleanquomodovciquc  non  ftatper  eum,qui  ncminccxi 
itentecuJoiierrepoffit,oDlignat,quinhabctet  cuiofierrct ,  ob^^natc  nou 
cogetetur.Nec  quixiemptor  auc^mpcods  heres  pupilliis  fir^adrein  fiKitt 
i)Hia  coolitiboef  «Diioi  fiidi-  ipncnon  inris ,  eonim  «nttro  qnx  Mi^btt 
pedndeqapoxeft  pnpiiWadeiSqae  feraus^iQiioauiD  Inie  doili  incogmcu^ 
acqiie  alk^quilibecvnde  illuU^^ockl  iorpapila  qnoque  Bc  (emi  pcf 
condidoimpjed  vdliterpoceft,'etiam  finc  domini  vcltutoris  autodtate/L 
StUhum^^  .$.t//«/hifiFjwivbiDD.iiotant  D.defolut  Batc.ad  LLncitt^ ^€.^h 
tel^.  D.de  admtn.(fr  verie.tittar.l.^ui  hered$  ^.njie  condic.(trdemonJh.l.Ai£- 
uius  ^yeod.\hi  lauolcnus  cleganter  &  ad  rcm  noftram  accommodace  fcri- 
bic,eum  cui  Fundus  lcgacus  crat ,  li  Caliiinacho  cum  qiio  tcftamcnu  fa^bo- 
nemnonhabcbat,  dntcenca  dc<}illet,  c^iulirioni  pareie  dcbete  &ducenca 
CdMmac^date^niegacnm  fimdua  oonle^ntnt  ;bodtnon&mof  Qolifl^ 
ciacMsdpteis^^^Mmc^^  iiifmm^m 
^fiyot  Um  pmn,veiin  tdiftre  deHctrefCvd  non  abfimile  eft  ,quod  Saenofal  9^ 
^wiiMlil  HiffcfPfrfi^Mfrrj  S  T itim  D.adS.CTr^U.i\\im\  furcepcam  eima- 
tdmoniocumfnrio/a  contra^fco  pcrindc  facere  vtdeficiat  c6ditio  fidcic6- 
miiIifubcacondidonefdi£i:j,fi  iine  liberis  furiolamorcrecur,atque  filegi- 
timum  mati  imorriikn  contra-vjllct-Racioncm  Clnudius  reddit,  quiadScof- 
uokm  nocas  fa^ilt^m  etfi nmtrimoniMm  cumfnrtofa  non  fuit.fatis  tamen  fit 
Sum  ef  eitfmoditmditifmi»  ¥t  ^iteUicamus  in  condidonibus  implendis  ia-- 
^umduncattt  iwieiiiaB^diifc^^flenfiifc^^  fieci  ■ninjiidofi&pD- 
piili,9rc^acci*uilibet*abeciiisf«ii^^  impledpoffib  Nam^il 
pa^en  de  tcttoiiC«JenitoNiwBynmJlte     ea  cooditioiieyfjiiQne  inM- 

0ljfimaicn^<wuS^^d^i  imerea  cmptoreqoipttpiuamhcre' 

dcTi  rebn^iUer ,  rondirioni paruiilcvenditor  vidcretur, qui prctium iliud 
III  marcproiccillcf.nequepupjiii  pcrfona  ellct  impedimenco,cumquanc^ 
que  gcftum  ruiilct  quicqiiam ,  neque  gcri  dcbuillet ,  tamctriimpletac^dili» 
^^ficm^vimanoieLiUeobiig^^upuj!^  ad retiouenticuduaiiaHUi  tVfl"? 
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cepta  pecunia.Cuf  <njm  aljud  prettum  relbcueic  vcnditor  lencretur,qui  iam 
quod  rcdderedebuerat,»!  marc  ptoiccillet,  cx  ipfa  vcndiuoiiis  lege ,  &  em- 
ptore  ipfo  Kz  volente  &:  iubcnte  /  Eadcmquc  rauo  tacic  vt  c  concrariaJiceat 
pupillo  implerecondicioncm  tinecutorisautontatc,  tumcuam  cum  implc- 
U  Condicione  rcpentur  illc  obligatus ,  qui  alioquin  non  cllet ,  l.condimnihMS 
f.D.de  cond$cj^iiemofiflr.l.fi  pupiliHS  z6. D.de  condsc.vtSrit.  Curno  crgo  mul- 
to  magis  liccbit  ei ,  qui  non  cum  pupillo  fed  cum  pupilli  patre  concraxer.Tt, 
vtincjuspcrfouamiplcatcondicioncm  ,  quanuis  ca  impleu  fucurum  fit  vt 
pupilius  pur^obligatusapparcacad  recroucndcn<lum  ,  praE/ertim  vei6  iivt 
in  propolito lucruJie  icnfctic cx impieiucnto  coiidiuonis-Quarc  nec  ad  rcni 
pcttincc ,  li  qujs  dicar  obhgari  cmpcorcni  vt  non  modo  trftdajtprecium,fed 
etiam  cradendo  faciac  accipicncis , m  eoquc  duriorcm  cflc  cmpcoris caufam 
quam  vendicousqui  rem  CTaderediuitaxac  cenccur,non  ctiam  dAicJ.e.vem. 
pto  ii.tn princtp.dr  ^A.D.deaQion.emps.  IJ  cnim  tunc  vcrc  dicitur,ciim  quis 
emitnon  cumrednnit ,  quia  hoc  cafu  tci  quae  retroueuditur  dominiumad 
venditorem  pnmum  rccurnt,non  tanqua  ad  cmptorem,(ed  tanqua  ad  v#n- 
ciitorem,ncque  ti  cx  caula  foluo  ptcti j quam  ob  legcm  viyidicionis  ,  qwe  ab 
initio  talis  didVafuit.  Adc6  vt  ncqucdcprct))  rclbtutiQn^  hoc  cafu  tra<lian'' 
duQi  vllomodo  cllet,li  non  pofica  edec  in  c  ondicionc,  qu4  omnimodo  &:  an- 
te  omnia  impleri  necellc  cft  :  dcniquc  prcci j  (blufeio  ciim  vcndjcio  fit  tota eft 
in  obligatioiie ,  emptorque  tanquam  cmptoc  ad  ioluenijum  pretium  obliga- 
tunprccij  rclbtucio  cum  reccoucndiciofic  no  nJU|o  coHdJtionecll,  qpa:  por- 
10  non c6  miniis  implcta  intelligitur ,  qu6d  foluti'  pecunia:  dominifi iion  po- 
luerit  transferri  in  accipiciucm,<i./.il/^ww        condtcQr  detnonjhr»  Tatum 
abcftvcfcrael  impli.ta  henc  conditio  adcoquetraiJaco  in  pi^iJilu  dominio 
pecunia:  folutx,  obid  lolum  definat  haberi  pro  impleca ,  aut  potiiisincipiac 
naberi  pro  no  implcta ,  quod  ca  pccunia  fiuc  cucocjs  autocitatc  accepcam  pii- 
pilius  perdidcrjcmalcquc  co.ifump(cric :  verumque cllc  quod  diJtimus ,  vcn- 
ditorcm  hoccalu  prccium  iclbcuerc  no  canquam  emptorcm,fed  caqua  ven- 
dicorem  ,ex  co  apparcc  quod  ncqi  ficri  potell  euali  iiiaximc  veiit  vt  cmpcor 
lit  ancc  fa(^  recrouendiuonem  :  quie  porr6  nequc  fieri  nequc  pcci  poceft  nili 
pteuo  prius  rcfticutocondicions  implendar  caulor.  H«c  vero  qua:  nos  ij^aiic- 
nuscontrapupillum  difpucauimus,cuLri  omni  cafuprocedunt ,  cum  eoma- 
ximcquopupjiIuscfKcac6regreirum  habcrepoflit  contratutriccm  quiiic 
/oluendo,  ad  quam  proculdubio  pcriculu  pertinet  pretij  qd  implenda:  condi- 
tionis  caufa  pupiilo numcratu  eft  ea  fcicntc  &  iubcnte ,  cum  ad  ea  fpedarct 
Vt  prouiderec  nc  prctium  perderetur.  Sicut cx  cotrario  dicimus cogcndos tu- 
toresptaeftarcpcticuiu  neglcd}.]ec6ditionis,quapupillinomincatl  adioneif! 
aut  rcm  aha  cofcqucndam implcre  dcbucrut ,  l.pupilloru  ii.C.de admi.tutor. 
Et  quamnis  dici  lolcat  in  arbitrio  &:  elcdlione  pupilli  cile  an  coutra  tutorem 
agcrc  velit ,  an  cotra  eu  pouiis  cu  quo  cotraxit  lutoie  autore  j/.i.f/z.e^ pa/f. 
C.p  rufortVe/£Hrat.interMe.Tamc  id  tunc  obcinec ,  cu  pupillus  aui  minor  agit 
aducrfuseu  cui  potimputaricur  cii  pupilloautminore  cotraxetit,  noetiam 
cum  alia  ratio  fuccurrcndi  pupillo  vcl  minori  nuUa  eft,  ^  nc  pupiUus  aut  mi- 
nocmdanomoref  jVteuenitqnoties  n6  inciditpupiJlusaut  minor  ineu  cu 
quoagic,  fed  is  cuquo  agic  in  pupiilii  aut  minorc ,  vt  in  propol.ita  /pccie  cue- 
iicrat,/Equ8.n.indemnis  icruatiirvtroq»  cafuminor,ncc  tata  fit  inimaici  cui 
nihilimDutari  p6t  fi  no  nifi  in  fublidiu  c6ucniatur,vt  alio  huius  Decadis  loco 
docuim  €xKm\o<ofMQ.coi.pea/o/.j  &  JioIad.a  Vall.cofiio.nM.i^x^fcij.^erf 
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^etHfH  ^MMopi;rM.f«/.i.Acc]uiiiiearpeciequc  iradlabacuCidefendebamtih 
criccm  eirc.loliiencio-.quar  cciatnli  nonjcllet,priiis  caraen  piirimm  cundcm» 
queconciicorein  conuenicndum  eilc  dicebam  ,qui  proculdubioex  concw 
cricis  adminithacione  faicem  infublldiam cencbacur,  quauwnihji iplegc^ 
lillcc l.i.C.de dtkid.tutelJ.x.C.fttut.vcl CHrMt.nongeJfJ.cum  tnttrtkSt  G.Cun 
bitr.tutel.  Indeque  iiitercbi ,nilul  prorrus  cile,prQptci-  quod  aducrfaiio  meo 
fuccuhi  deberec ,  camec(i  macec  Ibliicndo  non  ellec,quia  niiujram  concucod 
huic,qucmlocupleciflimum  luille  conllabatipfe  bercscxcitcrat,  acquciia 
libi  ipiiroluidcvidebacurquicquidexcaufacutcia:  iiuea-matrc,  fiucacon^ 
tutorc  ipfojaliovccontucocis  iicrcdcpecetcipfcpocuiirct.  Crcdicoreium 
adcuhdo  hcrcdrtAtem  dcbicoris  mcelijgicur  fccum  pcu£aire  ,tumquoquc 
ciim  foluendo non cft  heredicas,quando  crrcris  cciam  creduotibus  ccnca- 
x.\i\:l.<fH<t  dotis  j3*D./<7/i#r.w4/r.Soluendocnim  eft  omnis  hcredicas  quxinue- 
nii^hetcdem  l.^.-D.ad Ug.falad.Lltherius  ^G.De  hon.ltbert.Diccsy  lemoeria 
damno morari  mitiorcm  huncqui,  fi liiater  foluendo ellec,cant6  locupleoVv 
ttm\  hal7eretp.urui  hereditacem  ,t}Ujeillocafu  ex  aere  alieno  macris  non  mi» 
,  iiuer<$tur.Relpord<ro  id  tem  hoc  non pertinere.   Vt  enim  rcftitutio  minoti 
dene(»ecur , pr(t<erti"t»  qiii  taiicjoam  procurator  cocraxic,  aucqui  tanquam 
puj>itlus  agerevclifraduerfoscum  cui  nihil  impucare  poflis ,  fufticicpollecu 
leruari  ind6n^  tacione  cucel.t  auc  fulccpci  mandaci ,  id  cSk  vt  nullodamnoaf- 
ficfacifrob  idcjuod  vol  in  cucela  t\ieric,vcl  madacu  fufceperic  <^./.ch  mMtdMtt 
O.de  w/n^rQuod-enim^v^llca  tanc6  minoreconfcquicur  hcredjcaceme- 
ins  cx  cuius^boris  indemrtitAcem  nacifcrcur,cxcra  damni  caufam  cft,  ncc niii 
ad  luaiitVi  amiftiim  pertiret,cuiusaniutcdiiiecaha  caufacftquamquodab 
eoiikl«ni.<i>iciioaii  dcbueric ,  cnmsnunc  habct  hcredicat^:qua  pocrblibia^ 
quirerc nullomodo  potuic  mli  cu fua  caula.Ncmo  auc6  ncfcit  logc  aliud  ef- 
le  ll  quis  luau  amittat,aliud  verb  li  danu  CemntLfHodautem  6.in  ^nctp4t 
^.\.D.(jHtinfraHd.€redttJseAS<.  meomniumaxim^  illud  inouebac,qd cocu 
hoc  recroucdicioiuspretiu  in  adueifarij  mei  vcilicatcm  verfiuu  cllc  confta- 
bde,fripenRHTK]ue  ifs  d^mictendis  credicoribus  quibus  fueratiliciufti/Hinii 
hercditariisdccaulis  obligacus,«3c  concra  quosnuHaipic  pccictacinin- 
cegr<i'refticUcione!qiVanv&  (ino  modb  peciiiret ,  verucciam  impecra(fcc,n6 
camen  cotramc  excuUis  pecunia  diinifli  cranc ,  ied  cocraeospoiiusagcrc 
debuillecli  pecuniam  illa  ruilfc  indebica  probare  vellcc.Quid  cnimacdiroii 
pupilli  foluic ,  non  eo  minus  pupilli  negocium  vciiiter  geflille  vidcri  debet, 
quod  aduerfiiseum  crcditorS  pxjcucric  pupillus  impccrare  refticution6,p«' 
(crcim  ii  n6dum  eam  impetrauic.   Verum  cniraeft  quod  Paulusfcribilifl^* 
Ixceptiones^Hdi perfinit  j.tn Jvt. De  except.  Ti\m  cciamxum  minor  anni« vi- 
•jgthiiquinque  in  re  ipfa  circumfcripcus  cft,  nullu  •«  dandu citc  auxilid  ante- 
■quam  liieiiE  feftituius.  It^eoque  negarrnd  poccft,quiiicanufpcr falccmpu- 
pillusfa<flusliclcKUpietior,qui  ^  fuis  credicocibus  ex  pccuniamcaiucricii- 
Dcracus ,  &:  confcqyencer  quin  doli  cxceptionc  repelli  dcbeat/i  lucru  capt« 
cxdamnomeo,»H]ilaque  prcti)  reftitucionc obiaca  peigat viudicare fundu 
ctiam  linedfiteto^inutilicei-alioquin      conjcra  oracionfi  Scucri alienatum 
d.l.pfHndHS  t j.f^. Ti'de  reh.e9r.(jHt  fui  /»r#/.Nam &:  li  minor  qui  a  me  jpec* 
mam  mucuam  qccepiccaudcm  poUmodQahjegenodebicori  crcdidcnc,po- 
'left  qttide  coinra  me  rcftitui  tanquS  larlus  proptcr  cgeftatein  fui  dcbicon$> 
(linc  qtia  cercc  ncque  Ixfus  nequc  reftitucndus  cnct)icd  ica  canii  vt  quas  »^ 
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bec  cocra  dcbicor6  fuum  adkiojies  przftarc  teneatur  d.l.patri  ij^^.p peatmM, 
D.dt  mtno.Qv^  vcro  atliiond  pftarc  mihi  poflct  is,qui  a  fuis  crcditoribuscx 
itieapccunia  libcracuseilcf.-^NuUd  prorfusjnc  quidd  in  intcgru  tcditution^, 
tamctli  ance  fada  a  mc  foluuone  aduerfus  eos  rcftitui  minor  potuillct ,  quia 
/icutiroTutioncfublataertomnis  obljgatio,ita  &  omnis  fpcs  &  niaccriesrc- 
ftitutionis  111  integiu ,  ciim  obligatiop.e  aliqua  fubcflc  nccclTc  fltaducrfus 
cjua  iclbtutiopcci  ]^o([\i-,aTj^.l.efHtcotrAn.D.d< fidetnfi.l.StichH Mut Pamphtlu 
9) .  ^.^uodvulgo  defilutAc  cuius  lentctia  &:  Ldbione  fcriplimus//^.7.Co»»^^7. 
Neque  hicquiminoriscreditori  foluit  madjte  minorc  llmilis  cfterquidc- 
bitorc  fuum  minorc  circumfcriptum  dclegat  fuocrcditor,  dc  quo  in  l.doU 
i^.i^.dtHerfum.D.de  nouat.l^Xinot.w.Alo  coSw  reftituipoccft  aducrfus  delega- 
tio:)6perindcac  potcracrcilitui  cocramc,  quia in  dclcgationc  ipfarurkim 
circumucnitur,vtcolocoraul.fci!bit.  Atnon  circumucnicur  minoiame, 
cu  ex  pecunia  mea  libcratur  ab  .il  o  cred  torc  cui  cflicaciter  crat  obligatus, 
ita  Vtabeo  couciuri  polIet,quduispotuiircc  minor  aduerfus  ea  obligacione 
pcterc  in  intcgrum  refticucionc,quia  fuflicic  q^  n6  fucrit  petita  rcibiutio  an- 
tc  fokitioncm,vc apparcat  folucu  tuilTc  vcro  ciedicorj  d./.excepttonej.E(^que 
hxcafusexcorunumcro  in  quib*  minonperin  inccgru  rcftitucioncm  fub- 
ucnirc  impolHbilccft  quod  rcs  inccgra  clle  clehcric,».^cficiatq;materia  rcfti- 
tutionis,cu  luillafupcrcit ol^ligatioqux  prcftitucionS  refcindi  qucat /.Z'^- 
ru  ii.§.i.l.fuod/imi;jor  i^.§.Sctuo/4.D.de  mw.  Nam  neq',  obligati  erStcredi- 
torcsc]uos pccuniamea dimircram, cu non nili fuu  accepiflenfntq", ego cjui 
mandantc  minore  ciufvc  tiltricc  aut  curatricc  iplis  folucra.Ncmo.n.pro  alio 
{bluedo  IcobIig.ic,nccuquidccumfolucionuIJaparcrc  p6c  liberationcj/cd 
acguiritearcs  lolucnti  c6di<!^ion6  /xuquis  38.§.i.  &:  §.^uthomine.  D.de/b/u, 
LNerat$i4i  6^.D.de  cod.tndeif  Vhuc  ll  pecunia  illaqui  pupilli  mmorifvc  cic 
dicoribus  fbluillem  ab  eo  repofccrc  vellem,poflct  fortaflc  qu^cftio  illa  fupcr- 
cflc,an  pupillo  cocra  mc  reltitutiojn  nucgtu  daii  dcberet,ne  cond6natccur. 
Scd  cii  ncq;  aducrfariocflcm  obligatus,ncqi  illemihi  faifba  ia  rccrou^ditio- 
nc  proqua  cxcorqueda  pecunia  numcrauera,apparcbac  nullaf  ibcflc  obliga- 
tion6,  qux  aut  pctcndic  rcfticucioi  ii,auc  jpponcnda:  qu^ftioni  dc  in  rcm  vcrfa 
pccunia  locCi rclinquerc  poir.'C.Obiicicbacpoftremo  loco  adueilariusinuci- 
16  foilTc  rccrouendicionc  qua  maccr  tucrix  ^ecillet  infcio  &:  abfcnte  cotutorc. 
Scd  lcuior  crac  h^c  obicdio  J  vc  rcfp6lion6  mcrcrctur.C6ftat.n.pIuribus  tii- 
torib.flmul  datis^liue a  tcftaLore,liuc  a  ludice ,  lingulos  in  folidu  ^c  agetc  & 
coueniri  polIc,omniac]-,gcrcrc  quq  ad  tutcla  ptincc,ll  n6  diuiia  fit  abipfo  tc- 
ftatorc,vel  a  ludicc  adminiftratio  d./.2.c.de  tftut.tute/./.tnter  tMt»res  ^6.vhi  e[\ 
Papin.tcxtus  pcrelcgasDf  admtn.Q^ pertc.tMto.Vemc^,  aduerfariu  mcu  ea  C6- 
[>cr  ratiorcpetlcbat,q>  rctrouendicion6  fi  a  macrc  fada  n6eflet,ab  ipfo  nunc 
ricri opbrtcret  cx  ncccflfitatc obligationis a c6tra£bu  patcrno  iundba icg's  po- 
reftatc^^  intcrprccationc  jppcer  la:lion6  enonnifldmS  dc{ccdcnDs:qu6cq;  i- 
plius  ncgotiu  vctliier  gcftu  fuerat  ob  rcmiilam  h  mc  frudluu  rcfticuendorum 
imputacione,<]ua  lires  adhuc  integra ellet,  ctiinu  pati  aducrfarius  cogere 
tur.Quid  Scnatus  noftcr  ptonurtiaturus  lit,  nefcio.Sed  tamen  dubitare  ncc 
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